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MASTER  AND  SERVANT. 
I.  Civil  action,  2. 

1.  By  Master,  2. 

a.  Against  Servant  for  Refusal  to  Serve,  2. 
*  (1)  In  General,  2. 

(2)  Part  of  Term,  3. 

b.  Against  Third  Person,  3. 

(i)  For  Causing  Servant  to  Leave  by  Threats,  3. 

(2)  For  Enticing  or  Harboring  Servant,  4. 

(3)  For  Personal  Injuries  to  Servant,  5. 
iS.  By  Servant,  6. 

a.  Against  Master,  6. 

(i)  For  Failure  to  Employ,  6. 

(2)  For  Personal  Injuries,  7, 

(a)  Notice  to  Employer,  7, 
(J))  Complaint,  Declaration  or  Petition,  7. 
aa.   In  General,  8. 
bb.  From  Defective  Appliances,  29. 
(ad)  Brake-staff,  30. 
{bb^  Bumpers  and  Drawbar,  32. 
(^f)  Circular  Saw,  35. 
(dd^  Freight  Car,  38. 
(<?<?)  Hand-car,  40. 
(_//")  Locomotive  Engine,  43. 
(^^)  J/aw/,  44. 
(^/i)  Platform,  45. 
(//')  Switch  Target,  46. 
(j^)   Telegraph  Pole,  48. 
(/I^)   Unguarded  Machinery,  49. 
(<r)  Answer  or  Plea,  49. 

aa.  Contributory  Negligence,  50. 

^(^.  Negligence  of  Fellow  Servant,  51. 

^r.  Release,  52. 

(3)  i^^r  ^a^^^,  S3. 

(4)  ^^r  Wrongful  Discharge,  53, 

^.  Against  Third  Person  for  Causing  Plaintiff's  Discharge^ 
59- 
II.  CRIMINAL  PROSECUTION,  59. 
1.   Of  Master,  59. 

a.   Coercing  Employee,  59.  , 

(i)  Not  to  Join  Labor  Union,  59. 

(2)  To  Employ  Certain  Physician,  60. 

(3)  TV  Trade  at  Particular  Place,  60. 
^,   Deception  in  Procuring  Employees,  60. 
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c.  Employing  Overtime,  dx. 

d.  Failure  to  Pay,  6i. 

(i)  In  General,  6i. 

(2)   Withholding  Part,  62. 

{a)   To  Pay  "  Company  Doctor,"  62. 

(^)   To  Support  Reading-room,  (i2. 
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/^<7r   Forms   in  Proceedings   connected   with   Apprentices,    see  the  title 

APPRENTICES,  vol.  2,  p.  i. 
For  Form  of  Declaration  Against  a  Carrier  for  Injury  to  Plaintiff's 

Servant,  see  the  title  CARRIERS,  vol.  4,  Form  No.  5137. 
For  Forms  in  Actions  Against  Master  for  Personal  Injuries  Caused  by 

Explosion,  see  the  title  EXPIOSIONS  AND  EXPIOSIVES, 

vol.  8,  p.  414. 
For  Forms  in  Actions  Against  Master  for  Death,  see  the  title  DEA  TH 

BY  WRONGFUI  ACT,  vol.  6,  p.  i. 
For  Forms  relating  to  Blacklisting  of  Employees,  see  the  title  BLACK- 
LISTING EMPLOYEES,  vol.  3,  p.  518. 
For  Forms  in  Prosecutions  for  Conspiracy  Concerning  Employment  of 

Labor,  see  the  title  CONSPIRACY,  vol.  5,  p.  138. 
For  Forms  in  Prosecutions  for  the  Illegal  Employment  of  Children,  see 

the  title  CRUELTY  TO  CHILDREN,  vol.  5,  p.  1009. 
For  Form  of  Indictment  for  Interfering  with  Elector  by  Threatening  to 

Discharge  from  Employment,  see  the  title  ELECTIONS,  vol.  7, 

Form  No.  8231. 
See  also  the  GENERAL  INDEX  to  this  work. 


I.  CIVIL  ACTION. 
1.  By  Master, 
a.  Against  Servant  for  Refusal  to  Serve. 
/  (1)  In  General. 

Form  No,  13568.' 

{Title  of  court  and  cause  as  in  Form  No.  5926.^ 

The  plaintiff  complains,  and  alleges: 

I.  That  on  t\\t  first  day  of  July,  i899,  at  the  village  of  Northport, 
in  said  county,  the  plaintiff  and  defendant  mutually  agreed  that  the 
plaintiff  should  employ  the  defendant  at  an  annual  compensation  of 
one  thousand  dollars,  and  that  the  defendant  should  serve  the  plaintiff 
as  a  bookkeeper  for  the  term  of  one  year. 

1.  This  form  is  set  out  in  the  report  of  the  New  York  Code  Commissioners, 
of  March  30,  1861. 
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13568.  MASTER  AND  SERVANT.  13570. 

II.  That  the  plaintiff  has  always  been  ready  and  willing  to  perform 
his  part  of  the  said  agreement. 

III.  That  the  defendant  refuses  to  serve  the  plaintiff  as  aforesaid. 
Wherefore  the  said  plaintiff  demands  {concluding  as  in  Form  No. 

6926). 

(2)  Part  of  Term. 

Form  No.  13569. 

(Conn.  Prac.  Act,  p.  121,  No.  197.)' 

(Commencing  as  in  Form  No.  5912. ) 

1.  On  July  1st,  i878,  the  plaintiff  and  defendant  mutually  agreed 
that  the  plaintiff,  who  was  then  a  carriage  manufacturer,  should 
employ  the  defendant  as  a  foreman  in  his  carriage  factory,  at  an 
annual  compensation  of  $1,200,  payable  monthly,  in  equal  payments, 
and  that  the  defendant  should  serve  the  plaintiff  as  such  for  one 
year. 

2.  The  plaintiff  has  always  been  ready  and  willing  to  perform  his 
part  of  said  agreement. 

3.  The  defendant  entered  upon  the  service  of  the  plaintiff  on  said 
day,  but  afterwards,  on  January  2d,  i879,  refused  and  has  ever  since 
refused  to  continue  to  serve  the  plaintiff  as  aforesaid. 

The  plaintiff  claims  $500  damages. 
(^Concluding  as  in  Form  No.  5912.) 

b.  Against  Third  Person. 

(1)  For  Causing  Servant  to  Leave  by  Threats. 

Form  No.  13570. 

(Precedent  in  Crane  v.  Patton,  57  Ark.  340.)' 

[(Title  of  court  and  cause  as  in  Form  No.  5909. )Y 

The  plaintiff  alleges  that  on  the  15th  day  of  February,  iS89,  he 
entered  into  a  contract  in  writing  with  one  Mary  B.  Paddock  for  the 
use  and  possession  of  a  certain  tract  of  land  lying  southwest  and 
near  the  city  of  Siloam  Springs  in  Benton  county  and  in  the  State  of 
Arkansas,  from  said  day  until  the  1st  day  oi  January.,  i890.  That  in 
pursuance  of  said  contract,  and  for  a  valuable  consideration,  the  said 
Mary  B.  Paddock,  who  was  then  lawfully  siesed,  and  in  the  peaceable 
possession  of  said  lands,  placed  this  plaintiff  in  the  possession  thereof. 

That  it  was  understood  and  expressly  agreed  by  and  between 
plaintiff  and  the  said  Mary  B.  Paddock,  at  the  time  they  entered  into 
said  contract,  that  the  plaintiff,  in  consideration  of  the  use  and 
possession  of  said  premises  for  the  term  aforesaid,  and  for  certain 
other  valuable  rights  and  privileges,  in  said  contract  mentioned,  was 
to  pay  the  taxes  assessed  against  said  lands  for  the  year  1888,  and  to 

1.  Precedent.  —  A  declaration  at  com-  2.  In  this  case  judgment  for  plaintiff 
mon  law  for  the  same  cause  of  action     was  affirmed. 

is  set  out  in  2  Wentw.  PI.  505.  3.  The  matter  to  be  supplied  within 

[  ]  will  not  be  found  in  the  reported  case. 
3  Volume  12. 


13570.  MASTER  AND  SERVANT.  13571. 

cut  off  all  the  timber  and  all  the  brush  (except  where  there  was  no 
timber)  on  all  the  land  south  of  a  certain  field  to  a  certain  prairie 
by  \.\\t  first  day  of  March,  iS90,  and  the  plaintiff,  in  consideration  of 
the  labor  to  be  performed  by  him  and  the  money  to  be  expended  by 
him  in  the  payment  of  the  taxes  as  aforesaid,  was  to  have  the  right 
to  cut,  carry  away  and  appropriate  to  his  own  use  all  of  the  timber 
upon  said  lands,  which  he  alleges  was  of  great  value,  to-wit:  the  sum 
of  M/-^<r^«//^/'^^  dollars  over  and  above  all  costs  of  cutting  and  carry- 
ing away.  And  this  plaintiff  alleges  that  he  paid  all  the  taxes  assessed 
against  said  lands  for  the  year  iS88,  and  endeavored  in  good  faith  to 
perform  the  labor  he  had  agreed  to  do  by  cutting  the  brush  and 
cutting  down  and  removing  the  timber,  which  he  here  charges  and 
alleges  that  he  could  and  would  have  done,  but  for  the  wrongful,  wilful 
and  unlawful  interference  with  his  rights  under  said  contract,  by  the 
said  defendant  as  hereinafter  set  forth. 

That  on  account  of  the  large  quantity  of  timber  and  brush  upon 
said  lands,  and  the  short  time  plaintiff  had  in  which  to  cut  and  remove 
the  same,  it  was  impossible  for  him  to  perform  said  labor  or  to  appro- 
priate said  timber,  without  the  assistance  of  a  large  number  of  hands. 
That,  after  plaintiff  had  employed  hands  to  assist  him  as  aforesaid 
and  was  proceeding  to  the  execution  of  said  contract  on  his  part,  the 
defendant  in  this  suit  came  to  the  plaintiff  and  informed  him  that  he 
had  purchased  said  lands  from  the  said  MarjB.  Paddock  and  claimed 
and  demanded  the  immediate  possession  thereof  at  a  time  soon  after 
plaintiff  had  entered  and  long  before  his  term  had  expired.  That  in 
i8^<!?,  and  before  said  term  had  expired,  defendant  unlawfully,  with 
force  and  arms,  did  enter  upon  said  lands  and,  by  threatening  to  cause 
plaintiff's  employees  to  be  arrested,  prosecuted  and  imprisoned,  did 
frighten,  intimidate  and  drive  away  said  employees  from  plaintiff's 
service  as  aforesaid,  and  did  thereby  wrongfully,  forcibly  and  unlaw- 
fully deprive,  delay  and  prevent  the  plaintiff  from  appropriating  timber 
aforesaid  to  his  own  use,  as  by  said  contract  he,  the  said  plaintiff,  had 
a  right  to  do.  And  plaintiff  alleges  that,  before  the  said  defendant 
purchased  said  lands  from  the  said  Mary  B.  Paddock,  if  he  did  so 
purchase,  he  was  fully  advised  and  informed  of  all  of  plaintiff's  rights 
in  the  premises,  and  that  he  purchased  the  same  subject  to  all  of 
plaintiff's  rights  as  aforesaid.  Plaintiff  further  alleges  that  by  reason 
of  the  aforesaid  wrongs  and  injuries  inflicted  by  said  defendant  he 
was  damaged  in  the  sum  of  three  hundred dioWdiXS.  Wherefore,  plaintiff 
prays  judgment  for  said  sum  oi  three  hundred dol\a.TS  for  his  damages 
and  for  all  other  proper  relief. 

[{Signature  and  verification  as  in  Form  No.  5909^)^ 

(2)  For  Enticing  or  Harboring  Servant.^ 

1.  The  matter  to  be  supplied  within  diction  consult  the  titles  Complaints, 
[  ]  will  not  be  found  in  the  reported  vol.  4,  p.  1019;  Declarations,  vol.  6, 
case.  p.  244. 

2.  Eequisites  of  Complaint,  etc.  —  For  For  statutes  relating  to  civil  liability 
the  formal  parts  of  a  complaint,  peti-  of  third  person  for  enticing  servant  from 
tion  or  declaration  in  a  particular  juris-  master's  employ  see  as  follows,  to  wit: 
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Form  No.  13571.' 

{Title  of  court  and  cause  as  in  Form  No.  694^.^ 

And  the  plaintiff  says  that  on  th&  first  day  oi  June,  i%99,  one  Joseph 
Hunt  was  the  servant  of  said  plaintiff,  and  as  such  servant  then 
lived  and  resided  with  said  plaintiff,  his  master,  yet  the  said  defend- 
ant, well  knowing  the  premises  aforesaid,  wrongfully  and  without  the 
license  and  consent  and  against  the  will  of  said  plaintiff,  persuaded, 
procured  and  enticed  the  said  Joseph  Hunt,  then  being  the  servant  of 
said  plaintiff,  to  absent  himself  and  depart  from  the  service  of  said 
plaintiff,  on  pretext  and  by  means  of  which  said  persuasion,  procu- 
ration and  enticement,  he  the  said  Joseph  Hunt,  the  servant  of  said 
plaintiff,  on  the  day  and  date  late  aforesaid,  without  the  license  and 
against  the  will  and  consent  of  said  plaintiff,  wrongfully  absented 
himself  and  departed  from  said  service  and  still  continues  so  to  do. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

(3)  For  Personal  Injuries  to  Servant. 2 

Form  No.  13572.' 

{Commencing  as  in  Form  No.  693 Jf..)  For  that  whereas,  before  and 
at  the  time  hereinafter  mentioned,  one  John  Goss  was,  and  from 
thence  hitherto  has  continued  and  still  is  the  servant  and  traveler 
of  the  plaintiffs,  and  that  said  John  Goss,  on  the  first  day  of  May, 
i^Jfi,  was  possessed  of  a  certain  phaeton  and  a  certain  horse  then 
drawing  the  same,  and  in  which  phaeton  the  said  John  Goss  was 
driving  along  the  highway,  and  the  said  defendant  was  also  then 
possessed  of  a  gig  and  horse  then  under  his  care  and  management, 
proceeding  along  the  said  highway,  and  that  said  defendant  was  care- 
lessly, negligently,  and  improperly  driving  his  said  gig  and  horse,  and 
that  by  the  carelessness,  negligence  and  improper  driving  of  the  said 
defendant,  the  said  gig  then  ran  and  struck  with  great  violence 
against  the  said  phaeton,  and  thereby  said  John  Goss  was  thrown  with 
great  violence  out  of  his  said  phaeton  upon  the  ground,  and  by  means 
of  the  premises,  the  said  John  Goss  was  then  and  there  greatly  bruised, 
and  became  and  was  sick,  disabled,  and  unfit  to  attend  to  the  neces- 
sary business  of  the  plaintiffs,  about  which  he  was  employed  at  the 
time,  and  so  remained  from  thence  hitherto,  and  during  all  of  which 
time,  by  reason  of  the  premises,  the  said  plaintiffs  lost  the  services 
of  the  sdLid  John  Goss  and  all  advantage  which  otherwise  would  have 

North  Carolina. — Code  (1883),  §3119.  vant  after  such   notice.      Ferguson  v. 

Tennessee.  —  Code   (1896),    §|   4337,  Tucker,  2  Har.  &  G.  (Md.)  182;  Butter- 

4338.  field  V.  Ashley,  6  Cush.  (Mass.)  249. 

Knowledge  of  delation.  — In  an  action  1.  See,  generally,  supra,  note  2,  4. 

for  enticing,  employing   or  harboring  2.  See  Mills'  Anno.  Stat.  Colo.  (1891), 

the  servant  of  another,  it  is  a  material  §  1513;  2  Ga.  Code  (1895),  §  3816. 

and  necessary  allegation  that  the  de-  8.  This  form  is  in  substance  the  dec- 

fendant  knew,  at  the  time  of  enticing,  laration  in  Martinez  v.  Gerber,  3  M.  & 

harboring  or  employing,  that  the  party  G.  88,  42   E.  C.  L.  55,  in  which  case  it 

enticed   away,  harbored  or   employed  was  held  that  the  declaration  was  suffi- 

was  the  servant  of  the  plaintiff,  or  that  cient  without  stating  that  the  servant 

he  afterward  had   notice  thereof,  and  was  hired  or  that  he  was   to  receive  a 

continued  to  employ  or  harbor  the  ser-  salary. 

5  Volume  12. 


13572.  MASTER  AND  SERVANT.  13574. 

accrued  to  them  from  such  services;  and  also  by  reason  thereof,  the 
said  plaintiffs  were  obliged  to  employ,  and  did  necessarily  employ, 
one  Charles  Gassiot  during  the  period  aforesaid  as  their  traveler 
and  servant  instead  of  the  said  John  Goss,  and  became  liable  to  pay, 
and  did  afterward,  to  wit,  on  the  first  day  oi  December,  i2>JfO,  neces- 
sarily pay  to  said  Charles  Gassiot  a  large  sum  of  money,  to  wit,  £200, 
for  the  expenses  and  wages  of  the  said  Charles  Gassiot  as  such 
traveler  and  servant  during  the  period  aforesaid,  to  the  damage 
(concluding  as  in  Form  No.  6934). 

2.  By  Servant. 

a.  Against  Master. 

(1)  For  Failure  to  Employ. 

Form  No.  1 3  S  7  3  • 

(Conn.  Prac.  Act,  p.  I2i,  No.  196.) 
(Commencing  as  in  Form  No.  59 IS.) 

1.  On  April  1st,  i878,  the  plaintiff  and  defendant  mutually  agreed 
that  the  plaintiff  should  serve  the  defendant  as  an  accountant,  and 
that  the  defendant  should  employ  the  plaintiff  as  such,  for  one  year 
and  pay  him  for  his  services  ^120  a  month. 

2.  On  April  3(/,  iS78,  the  plaintiff  offered  to  enter  upon  the  service 
of  the  defendant,  and  has  ever  since  been  ready  and  willing  so  to  do. 

3.  The  defendant  refused  to  permit  the  plaintiff  to  enter  upon 
such  service,  or  to  pay  him  anything  under  said  contract. 

The  plaintiff  claims  $1,000  damages. 
(Concluding  as  in  Form  N'o.  5912.) 

Form  No.  13574. 

(Precedent  in  Noble  v.  Ames  Mfg.  Co.,  112  Mass.  492.)* 

[(7iV/(?  0/  court  and  cause  as  in  Form  No.  69Jf2.)Y' 

And  the  plaintiff  says  that  he  is  a  machinist  of  great  skill  and  long 
experience;  that  he  was  employed  in  business  at  Wailuku  in  the 
Sandtvich  Islands-,  that  the  defendant  engaged  him  to  abandon  his 
said  business  and  leave  Wailuku  and  come  to  said  Chicopee  to  take 
the  position  of  a  foreman  in  the  employment  and  in  the  manu- 
facturing establishment  of  the  defendant  as  soon  as  he,  said  plaintiff, 
should  reach  C^/V^/^<? ;  that  he,  the  plaintiff,  in  consequence  of  such 
engagement  and  by  agreement  with  the  defendant  for  such  position 
as  foreman  at  a  good  salary,  did  abandon  his  said  business  and  come 
to  Chicopee,  and  offered  himself  to  the  defendant  ready  to  take  the 
position  as  agreed  upon,  but  the  defendant  utterly  refused  to  employ 
him  and  would  not  receive  him  but  turned  him  away,  whereby  the 
plaintiff  lost  much  valuable  time,  was  put  to  great  expense  and  lost 
his  business,  which  was  of  great  value  and  profit  to  him. 

^(Signature  as  in  Form  No.  6942.)]^ 

1.  In  this   case  the  court  instructed     journey.     The  supreme  court  held  that 
the  jury  that  plaintiff  could  recover  as     this  instruction  was  erroneous  and  sus- 
itemsof  damage  his  expenses  in  coming     tained  defendant's  exceptions, 
from  the  Sandwich   Islands  and  com-        2.  The  matter  to  be  supplied  within 
pensation  for  the  time  consumed  in  his     [  ]  will  not  be  found  in  the  reported  case. 
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(2)  For  Personal  Injuries. 

(a)  Notice  to  Employer, 

Form  No.  1 3  5  7  5  • 
(Precedent  in  Dolan  v.  Alley,  153  Mass.  381.)' 

[To  Messrs.  John  S.  Alley  ^^  Co.Y" 

Please  take  notice  that  Charles  T)olan,  of  Ayer,  Mass.,  while  at 
work  in  your  employ  was  injured  on  the  twelfth  day  oi  March,  a,  d. 
i2>88,  in  the  leach-room  of  your  tannery  at  Ayer,  Mass.,  by  reason  of 
the  falling  in  of  the  roof  thereof  and  the  falling  of  the  steam-pipes 
therein,  said  roof  and  said  steam-pipes  both  falling  upon  said  Dolan. 
Corcoran  and  Parker,  Attorneys  for  Charles  Dolan. ' 

[Dated  the  twenty-eighth  day  oi  March,  iS^^.]^ 

(Jj)  Complaint,  Declaration  or  Petition.^ 


1.  Massachusetts. — Stat.  (1887),  c.  270, 
§  3,  as  amended  Stat.  (1892),  c.  260. 

Objection  was  made  to  this  notice 
on  the  ground  that  it  was  not  signed 
by  plaintiff,  but  the  court  held  that  it 
purported  to  be  signed  "  in  behalf"  of 
plaintiff,  and,  in  the  absence  of  evi- 
dence to  the  contrary,  sufficiently  shows 
that  it  was  signed  by  those  having 
authority. 

Precedent. — In  Donahoe  v.  Old  Colony 
R.  Co.,  153  Mass.  356,  the  notice  was 
held  sufficient.  It  was  in  the  following 
words  and  figures,  to  wit: 

"The  Old  Colony  Railroad  Company 
is  hereby  notified  that  on  the  fifteenth 
day  of  October,  i%88,  when  within  one 
hundred  yards  northerly  from  the  rail- 
road station  at  Readville,  Mass.,  on 
that  part  of  the  said  Old  Colony  Rail- 
road Company  formerly  known  as  the 
Boston  and  Providence  Railroad  Com- 
pany, I  was  injured  by  my  right  leg 
being  caught  between  a  dump  car  and 
tender  of  an  engine,  I,  at  the  time, 
standing  on  the  dump  car,  which  was 
the  first  car  of  a  train  of  cars  to  which 
said  tender  of  said  engine  was  at- 
tached. Said  injury  was  caused  by 
reason  of  a  broken  draw-bar  on  the 
dump  car,  which  allowed  the  dolly- 
varden  on  the  tender  of  the  engine  to 
run  up  against  the  end  of  the  dump 
car,  and  which  caught  and  injured  my 
leg.  This  notice  is  given  under  the 
provisions  of  chapter  270  of  the  Acts 
and  Resolves  of  Massachusetts  of  the 
year  1887,  and  of  chapter  155  of  said 
Acts  of  the  year  1888." 

2.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 


3.  Signature.  —  A  notice  signed 
^'^  Frank  Steffe,  by  Geo.  Fred  IVill- 
iams,  his  attorney,"  is  sufficient.  Steffe 
V.  Old  Colony  R.  Co.,  156  Mass.  262. 

4.  Beqoisites  of  Complaint,  etc.  —  Cren- 
erally.  —  For  the  formal  parts  of  a  com- 
plaint, declaration  or  petition  in  a 
particular  jurisdiction  consult  the  titles 
Complaints,  vol.  4,  p.  1019;  Declara- 
tions, vol.  6,  p.  244. 

For  statutes  relating  to  civil  liability 
of  masters  for  injuries  to  servants  see 
as  follows,  to  wit: 

Alabama.  — Civ.  Code  (1896),  §§  1749- 

1751- 

Colorado.  —  Laws  (1893),  c.  77. 

Georgia.  —  2  Code  (1895),  §§  2323, 
2610-2614. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5206^. 

Iowa.  — Code  (1897),  §  2071. 

Massachusetts.  —  Stat.  (1887),  c.  270, 
as  amended  Stat.  (1888),  c.  155,  Stat. 
(1892),  c.  260,  Stat.  (1893),  c.  359,  Stat. 
(1894),  c.  499,  Stat.  (1897),  c.  491. 

Minnesota. — Stat.  (1894),  §  2701. 

Belation  of  Master  and  Servant.  —  It 
must  be  alleged  that  the  relation  of 
master  and  servant  existed.  Whalan 
V.  Whipple,  (R.  I.  1887)  13  Atl.  Rep. 
107;  Di  Marcho  v..  Builders  Iron  Foun- 
dry, 18  R.  I.  514.  And  this  is  not  suffi- 
ciently shown  by  alleging  that  plaintiff 
was  employed  by  defendant's  agents 
and  servants.  Whalan  v.  Whipple, 
(R.  I.  1887)  13  Atl.  Rep.  107.  But  an 
averment  that  defendant  was  a  rail- 
road company  engaged  in  operating  a 
railroad  and  that  plaintiff  was  then  in 
its  service  as  a  switchman,  and  while  in 
the  actual  discharge  of  his  duties,  etc., 
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aa.  In  General. 


is  sufficient.     Kansas  City,  etc.,  R.  Co. 
V.  Burton,  97  Ala.  240. 

Hegligence  of  Defendant —  Generally. 
—  The  complaint  must  show  by  neces- 
sary inference  or  direct  allegation  that 
the  injuries  were  the  result  of  the  de- 
fendant's  negligence.  Peerless  Stone 
Co.  V.  Wray,  10  Ind.  App.  324;  Torongo 
V.  Salliotte,  99  Mich.  41;  Cox  v.  Provi- 
dence Gas  Co.,  17  R.  I.  199.  And  neg- 
ligence in  reference  to  the  particular 
matter  causing  the  injury  must  be  al- 
leged. Walsh  V.  Western  R.  Co.,  34 
Fla.  i;  Helfrich  v.  Williams,  84  Ind. 
553;  Knahlta  v.  Or^on  Short  Line, 
etc.,  R.  Co.,  21  Oregon  136.  Thus, 
where  plaintiff  seeks  to  make  the  neg- 
ligence of  the  master  in  not  selecting 
competent  servants  the  basis  of  his  lia- 
bility, the  negligence  must  be  distinctly 
set  forth  in  the  complaint  or  declara- 
tion. Slattery  v.  Toledo,  etc.,  R.  Co., 
23  Ind.  81;  Dow  V.  Kansas  Pac.  R.  Co., 
8  Kan.  642;  Union  Pac.  R.  Co.  v.  Mil- 
liken,  8  Kan.  647;  Blake  v.  Maine  Cent. 
R.  Co.,  70  Me.  60;  Lawler  v.  Andros- 
coggin R.  Co.,  62  Me.  463.  And  a 
mere  allegation  that  the  defendant  al- 
lowed an  employee  to  neglect  his  duties, 
without  alleging  facts  showing  how  or 
wherein,  is  insufficient  to  charge  de- 
fendant. Moss  V.  Pacific  R.  Co.,  49 
Mo.  167.  And  where  the  complaint  al- 
leges that  the  injuries  were  caused  by 
defective  appliances,  it  must  allege  that 
the  defects  arose  from  the  negligence  of 
defendant  or  some  person  entrusted  by 
him  with  the  duty  of  seeing  that  the 
machinery  was  in  proper  condition,  and 
an  averment  that  defendant  knew  of 
the  defect  or  might  have  known  it  by 
the  exercise  of  reasonable  diligence 
is  insufficient.  Seaboard  Mfg.  Co.  v. 
Woodson,  94  Ala.  143, 

A  general  allegation  of  negligence  in 
the  performance  of  or  in  failing  to  per- 
form a  duty  which  the  law  casts  upon 
the  defendant,  resulting  in  injury  to 
the  plaintiff  without  his  fault,  is  suf- 
ficient to  withstand  a  demurrer.  Ham- 
mond V.  Schweitzer,  112  Ind.  246.  And 
is  sufficient  unless  the  facts  specially 
pleaded  show  the  contrary.  Pennsyl- 
vania Co.  V.  Witte,  15  Ind.  App.  583. 
But  a  mere  averment  that  plaintiff  was 
free  from  contributory  negligence  does 
not  show  actionable  negligence  on  the 
defendant's  part.  Brazil  Block  Coal 
Co.  V.  Young,  117  Ind.  520. 

Najnes     of    Defendant's     Agents.  — 


Where  a  petition  alleges  negligence  of 
a  corporation,  it  need  not  name  the 
agents  who  are  negligent.  St.  Louis, 
etc.,  R.  Co.  V.  George,  85  Tex.  150; 
Cramer  v.  Union  Pac.  R.  Co.,  3  Utah 
504.  So  where  the  complaint  alleges 
that  the  defect  might  have  been  dis- 
covered but  for  the  negligence  of  de- 
fendants or  some  person  in  their 
service  entrusted  therein  with  the  duty 
of  supervising  the  machinery,  it  need 
not  state  the  name  of  the  person  so 
entrusted.  McNamara  v.  Logan,  100 
Ala.  187.  And  the  plaintiff  need  not 
state  in  his  complaint  the  names  of  the 
officers  or  officer  of  the  defendant  cor- 
poration through  whom  he  expects  to 
bring  notice  to  the  defendant  of  the 
negligent  habits  of  the  engineer  in 
charge  of  the  train  upon  which  plaintiff 
was  injured.  Lake  Shore,  etc.,  R.  Co. 
V.  Stupak,  123  Ind.  210. 

Immaterial  Error.  —  An  allegation 
that  "the  said  defendant,  wholly  dis- 
regarding its  duty  to  this  defendant  in 
that  behalf  did  furnish,"  etc.,  is  good 
after  verdict,  it  being  apparent  that  the 
second  use  of  the  word  "defendant" 
was  a  clerical  mistake.  Johnson  v. 
Missouri  Pac.  R.  Co.,  96  Mo.  340. 

Negativing  Contributory  Negligence.  — 
In  some  states  it  is  not  necessary  to 
negative  contributory  negligence  on  the 
part  of  the  plaintiff.  Mobile,  etc.,  R. 
Co.  V.  George,  94  Ala.  199;  Magee  v. 
North  Pac.  Coast  R.  Co.,  78  Cal.  430; 
Young  V.  Shickle,  etc.,  Iron  Co.,  103 
Mo.  324;  Williams  v.  Missouri  Pac.  R. 
Co.,  109  Mo.  475;  Johnston  v.  Oregon 
Short  Line,  etc.,  R.  Co.,  23  Oregon  94; 
Richmond  Granite  Co.  v.  Bailey,  92 
Va.  554.  While  in  others  plaintiff  must 
negative  contributory  negligence.  To- 
rongo V.  Salliotte,  99  Mich.  41;  Mad 
River,  etc.,  R.  Co.  v.  Barber,  5  Ohio 
St.  541.  But  a  general  allegation  of 
want  of  contributory  negligence  is 
sufficient  unless  facts  specially  pleaded 
show  to  the  contrary.  Pennsylvania 
Co.  V.  Witte,  15  Ind.  App.  583;  Cincin- 
nati, etc.,  R.  Co.  V.  Darling,  130  Ind. 
376;  Spencer  v.  Ohio,  etc.,  R.  Co.,  130 
Ind.  181. 

An  allegation  that  plaintiff  was  "in 
the  prudent  and  careful  discharge  of 
the  duties  of  his  employment "  is  a 
sufficient  allegation  that  plaintiff  was 
without  fault.  Henry  v.  Fitchburg  R. 
Co.,  65  Vt.  436. 

Incompetent    Coemployees    —  Master's 
8  Volume  12. 


13576. 


MASTER  AND  SERVANT. 


13676. 


Knowledge  of  Incompetency.  —  It  must 
be  alleged  that  master  knew  of  the 
negligence  or  incompetency  of  the  em- 
ployee. Lake  Shore,  etc.,  R.  Co.  v. 
Stupak,  io8  Ind.  i;  Indiana,  etc.,  R. 
Co.  V.  Dailey,  no  Ind.  75;  Hagins  v. 
Cape  Fear,  etc.,  R.  Co.,  106  N.  Car.  537; 
Hobbs  V.  Atlantic,  etc.,  R.  Co.,  107 
N.  Car.  I.  See,  however,  Galveston, 
Rope,  etc.,  Co.  v.  Burkett,  2  Tex.  Civ. 
App.  308. 

Plaintiff's  Ignorance  of  Incompetency. 
—  Where  the  injury  was  caused  by  the 
incompetency  of  a  fellow  servant,  the 
plaintiff  must  aver  and  show  that  he 
himself  was  ignorant  that  his  fellow 
servant  was  incompetent.  Indiana,  etc., 
R.  Co.  V.  Dailey,  iiolnd.  75;  Louisville, 
etc.,  R.  Co.  V.  Corps,  124  Ind.  427; 
Spencer  v.  Ohio,  etc.,  R.  Co.,  130  Ind. 
181.  And  an  averment  that  plaintiff 
was  "  wholly  unacquainted  "  with  the 
fellow  servant  when  he  took  the  employ- 
ment will  not  make  good  the  want  of 
such  allegation.  Lake  Shore,  etc.,  R. 
Co.  V.  Stupak,  108  Ind.  i.  See,  how- 
ever, Galveston  Rope,  etc.,  Co.  v.  Bur- 
kett, 2  Tex.  Civ.  App.  308. 

How  Long  Incompetent.  —  Where  de- 
fendant was  charged  with  having  em- 
ployed an  incompetent  engineer,  it  was 
held  that  a  motion  to  make  the  com- 
plaint more  specific  by  requiring  plain- 
tiff to  allege  the  length  of  time  the 
engineer  had  been  negligent  was  prop- 
erly overruled.  Wabash,  etc.,  R.  Co. 
V.  Morgan,  132  Ind.  430. 

Servant  Acting  Within  Scope  of  Em- 
ployment. —  It  must  be  alleged  that  the 
fellow  servant  causing  the  injury  was 
acting  within  the  scope  of  his  employ- 
ment.    Helfrich  v.  Williams,   84   Ind. 

553- 

Excuse  for  Remaining  in  Service.  — 
Where  defendant's  injury  is  caused  by 
a  fellow  servant,  and  he  has  remained 
in  the  service  of  the  master  after  the 
knowledge  of  such  negligence,  he  must 
show  a  reasonable  excuse  for  remain- 
ing in  such  service  after  such  knowl- 
edge. Lake  Shore,  etc.,  R.  Co.  v. 
Stupak,  108  Ind.  i. 

Defective  Appliances  —  Description  of 
Defects.  —  A  general  allegation  of  de- 
fects is  sufBcient  without  entering  into 
any  great  particularity.  Indianapolis, 
etc.,  R.  Co.  V.  Johnson,  102  Ind.  352; 
Galveston,  etc.,  R.  Co.  v.  Crawford, 
9  Tex.  Civ.  App.  245.  But  plaintiff 
should  also  allege  that  the  appliances 
were  defective  in  such  a  way  as  to  be 
dangerous  to  the  operative,  he  using 


ordinary  care.  Whalan  z/.  Whipple,  (R. 
I.  1887)  13  Atl.  Rep.  107.  See  also  In- 
ternational, etc.,  R.  Co.  V.  Doyle,  49 
Tex.  190. 

An  allegation  that  defendant,  "by  its 
neglect  and  want  of  care,  allowed  its 
roadway  to  be  and  become  greatly  out 
of  repair,  unsafe  and  dangerous,  and 
by  reason  thereof  plaintiff,  while  in  the 
performance  of  his  duties  as  such  brake- 
man,  was  violently  struck  against  a  pro- 
jecting rock"  and  injured,  is  sufficient 
in  his  description  of  the  defect.  Geor- 
gia Pac.  R.  Co.  V.  Davis,  92  Ala.  300. 

Where  the  action  is  based  on  an  al- 
leged defective  engine,  plaintiff  cannot 
recover  for  an  injury  resulting  from  a 
defect  in  the  track.  Buffington  v.  At- 
lantic, etc.,  R.  Co.,  64  Mo.  246.  And 
so  where  it  is  alleged  that  defective 
machinery  was  used,  proof  of  the  use  of 
a  team  instead  of  machinery  does  not 
tend  to  support  plaintiff's  allegation. 
A  team  is  not  machinery.  McPherson 
V.  Pacific  Bridge  Co.,  20  Oregon  486. 

blaster's  Knowledge  of  Defects.  —  It 
must  appear  that  the  master  had  knowl- 
edge of  defects.  Hayden  v.  Smithville 
Mfg.  Co.,  29  Conn.  548;  O'Keefe  v. 
National  Folding  Box,  etc.,  Co.,  66 
Conn.  38;  New  Kentucky  Coal  Co.  v. 
Albani,  12  Ind.  App.  497;  Bogenschutz 
V.  Smith,  84  Ky.  330;  Buzzell  v.  La- 
conia  Mfg.  Co.,  48  Me.  113;  Hall  v. 
Missouri  Pac.  R.  Co.,  74  Mo.  298; 
Current  v.  Missouri  Pac.  R.  Co.,  86 
Mo.  62;  Crane  v.  Missouri  Pac.  R.  Co., 
87  Mo.  588;  Leslie  v.  Rich  Hill  Coal 
Min.  Co.,  no  Mo.  31;  Cox  v.  Provi- 
dence Gas  Co.,  17  R.  I.  199;  Hoffman 
V.  Dickinson,  31  W.  Va.  142;  Dixon  v. 
Western  Union  Tel.  Co.,  68  Fed.  Rep. 
630;  Kidwell  V.  Houston,  etc.,  R.  Co., 
3  Woods  (U.  S.)  313.  Or  that  the  de- 
fect was  known  to  the  master  or  was 
such  as  he  ought  to  have  known  with 
reasonable  diligence  and  attention  to 
business.  Sack  v.  Dolese,  137  111.  129; 
Pittsburgh,  etc.,  R.  Co.  v.  Adams,  105 
Ind.  151;  Evansville,  etc.,  R.  Co.  v. 
Duel,  134  Ind.  156;  Pennsylvania  Co. 
v.  Congdon,  134  Ind.  226;  Doyle  v.  St. 
Paul,  etc.,  R.  Co.,  42  Minn.  79. 

Such  knowledge  may  be  alleged 
either  directly  or  by  equivalent  aver- 
ment. Lake  Shore,  etc.,  R.  Co.  v. 
Kurtz,  10  Ind.  App.  60;  Johnson  v. 
Missouri  Pac.  R.  Co.,  96  Mo.  340; 
Branch  v.  Port  Royal,  etc.,  R.  Co.,  35 
S.  Car.  405.  Thus  an  allegation  that  de- 
fendant negligently  furnished  plaintiff 
with  an  appliance  which  was  defective 
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and  unsafe  is  a  sufficient  averment  of 
knowledge  of  defect.  Crane  v.  Mis- 
souri Pac.  R.  Co.,  87  Mo.  588;  Johnson 
V.  Missouri  Pac.  R.  Co.,  96  Mo.  340. 

Plaintiff's  Ignorance  of  Defects.  —  In 
some  states  plaintiff's  want  of  knowl- 
edge of  defects  need  not  be  alleged. 
Crane  v.  Missouri  Pac.  R.  Co.,  87  Mo. 
588;  Richmond  Granite  Co.  v.  Bailey, 
92  Va.  554;  HofTman  v.  Dickinson,  31 
W.  Va.  142;  Cole  v.  Chicago,  etc.,  R. 
Co.,  67  Wis.  272.  See  also  Indianapo- 
lis, etc.,  R.  Co.  V.  Klein,  11  Ind.  38. 
While  in  others  it  is  held  that  the  com- 
plaint must  aver  that  the  plaintiff  had 
no  knowledge  of  the  defect,  as  broadly 
as  it  avers  knowledge  on  the  part  of 
the  employer.  Kinnare  v.  Chicago,  70 
111.  App.  106;  Peerless  Stone  Co.  v. 
Wray,  143  Ind.  574;  New  Kemucky  Coal 
Co.  V.  Albani,  12  Ind.  App.  497;  Bogen- 
schutz  V.  Smith,  84  Ky.  330;  Buzzell  v. 
LaconiaMfg.  Co.,  48  Me.  113;  Dixon  v. 
Western  Union  Tel.  Co.,  68  Fed.  Rep. 
630.  Or  that,  having  such  knowledge, 
he  informed  the  master,  and  continued 
in  his  employment  upon  a  promise, 
express  or  implied,  to  remedy  the  de- 
fects. An  averment  that  the  injury 
occurred  without  fault  on  his  part  is 
not  sufficient.  Chicago,  etc.,  Coal,  etc., 
Co.  V.  Norman,  49  Ohio  St.  598. 

But  a  general  allegation  that  plaintiff 
had  no  knowledge  of  the  defects  is 
sufficient  without  alleging  facts  show- 
ing that  he  had  no  means  of  ascertain- 
ing them.  Parke  County  Coal  Co.  v. 
Barth,  5  Ind.  App.  159.  And  unless 
the  facts  pleaded  show  to  the  contrary. 
Pennsylvania  Co.  v.  Witte,  15  Ind.  App. 
583;  Louisville,  etc.,  R.  Co.  v.  Kemper, 
147  Ind.  561.  And  plaintiff  need  not 
allege  that  he  did  not  know  of  the  de- 
fect and  could  not  have  known  of  it  by 
the  use  of  ordinary  care  and  prudence, 
an  allegation  that  he  did  not  know  of 
the  defect  being  sufficient  to  rebut  any 
imputed  knowledge  thereof.  Evans- 
ville,  etc.,  R.  Co.  v.  Duel,  134  Ind.  156. 

Where  plaintiff  was  injured  by  coming 
in  contact  with  a  low  overhead  bridge, 
an  averment  in  the  complaint  that  plain- 
tiff had  not,  at  or  before  the  time  he 
was  injured,  any  knowledge  or  notice 
whatever  that  the  bridge  was  so  low 
that  it  would  come  in  collision  with 
his  head  or  any  part  of  his  body  as 
he  passed  under  the  same,  is  a  suf- 
ficient averment  of  plaintiff's  want  of 
knowledge.  Pennsylvania  Co.  z/.  Sears, 
136  Ind.  460. 

Where   plaintiff  alleges  that  his  in- 


juries were  caused  by  defective  ap- 
pliances, and  alleges  that  "the  defect 
was  patent  and  open  to  inspection  of 
defendant  if  an  examination  of  the 
same  had  been  made,"  it  does  not 
show  contributory  negligence  on  the 
part  of  the  plaintiff  for  failure  to  observe 
the  defect.  Louisville,  etc.,  R.  Co.  v. 
Howell,  147  Ind.  266, 

Time  to  Correct  Defects.  —  It  is  not 
necessary  to  aver  that  employer  had 
reasonable  time  to  remove  the  defect 
after  notice  thereof  was  given.  Wood- 
ward Iron  Co.  V.  Jones,  80  Ala.  123. 
But  see  contra  Whalan  v.  Whipple, 
(R.  I.  1887)  13  Atl.  Rep.  107,  which 
holds  that,  where  it  is  alleged  that 
plaintiff  relied  on  defendant's  promise 
to  repair,  plaintiff  must  also  allege  that 
a  reasonable  time  for  defendant  to 
make  repairs  has  elapsed. 

Appliances  in  Hands  of  Others.  — 
Where  the  defective  appliances  are  in 
the  hands  of  others,  it  is  not  necessary 
to  aver  that  such  persons  were  not  co- 
employees  with  plaintiff,  nor  that  plain- 
tiff could  not  have  known  of  the  defects 
had  he  exercised  care  in  observing  the 
same.  Pennsylvania  Co.  v.  Burgett,  7 
Ind.  App.  338. 

Character  of  Injuries,  —  The  plaintiff 
should  allege  how  and  where  he  was 
injured  and  the  extent  of  such  injury. 
Anderson  v.  Haig,  12  Pa.  Co.  Ct.  Rep. 
450. 

Allegation  of  Injury  Not  Caused  by  Fel- 
low Servants.  —  The  declaration  need 
not  show  affirmatively  by  express  aver- 
ments that  the  injury  was  not  caused 
by  fellow  servants.  Libby  v.  Scher- 
man,  146  111.  540;  Cribben  v.  Callaghan, 
156  111.  549;  Hess  V.  Rosenthal,  160  111. 
621.  See,  however,  Joliet  Steel  Co.  v. 
Shields,  134  111.  209;  Dwyer  v.  Ameri- 
can Express  Co.,  55  Wis.  453. 

An  allegation  that  the  defendant 
corporation  negligently  did  the  acts 
complained  of  ex  vi  termini,  excludes 
the  theory  that  they  were  performed  by 
parties  for  whose  conduct  defendants 
are  not  responsible.  Libby  v.  Scher- 
man,  146  111.  540.  And  where  the  dec- 
laration alleged  that  plaintiff  was  a 
fence  builder  and  that  he  was  injured 
by  the  sudden  starting  of  the  train 
while  plaintiff  was  attempting  to  get 
on  a  freight  car  to  unload  fence  posts, 
and  that  the  employee  who  carelessly 
injured  him  was  the  locomotive  engi- 
neer, it  was  held  that  facts  were  stated 
showing  that  the  accident  was  not 
caused  by  the  negligence  of  a  fellow 
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servant.  Louisville,  etc.,  Consol.  R. 
Co.  V.  Hawthorn,  147  111.  226. 

Notice  to  Employer  of  Injury.  —  An 
allegation  that  plaintiff  "  duly  "  gave 
notice  of  the  time,  place  and  cause  of  in- 
jury is  sufficient.  Stefife  v.  Old  Colony 
R.  Co..  156  Mass.  262. 

Special  Damages.  —  A  general  allega- 
tion of  damages  will  let  in  evidence  of 
such  damages  as  naturally  and  neces- 
sarily result  from  the  wrongs  charged, 
but  to  admit  proof  of  injuries  which  do 
not  necessarily  result  from  the  wrongs 
charged,  the  petition  must  allege  the 
particular  effects  alleged  to  have  fol- 
lowed. Campbell  v.  Cook,  86  Tex. 
630. 

Precedents  —  Generally.  —  For  other 
forms  of  complaints,  declarations  or 
petitions  for  personal  injuries  see  the 
following  cases,  to  wit:  Joliet  Steel  Co. 
V.  Shields,  146  111.  603;  Chicago,  etc.,  R. 
Co.  V.  Doyle,  18  Kan.  58;  Atchison, 
etc.,  R.  Co.  V.  Ledbetter,  34  Kan.  326; 
Atchison,  etc.,  R.  Co.  v.  Irwin,  35  Kan. 
286;  Kansas  City,  etc.,  R.  Co.  v.  Kier,  41 
Kan.  661;  Chicago,  etc.,  R.  Co.  z'.O' Cou- 
ncil, 46  Kan.  581;  Southern  Kansas  R. 
Co.  V.  Griffith,  54  Kan.  428;  Blake  v. 
Maine  Cent.  R.  Co.,  70  Me.  60;  Glover 
V.  Dwight  Mfg.  Co.,  148  Mass.  22; 
Daley  v.  American  Printing  Co.,  150 
Mass.  77;  Batterson  v.  Chicago,  etc., 
R.  Co.,  49  Mich.  184;  Birmingham  v. 
Duluth,  etc.,  R.  Co.,  70  Minn.  474; 
Sackewitz  v.  American  Biscuit  Mfg. 
Co.,  78  Mo.  App.  144;  Clark  v.  Hughes, 
51  Neb.  780;  Little  Miami  R.  Co.  v. 
Stevens,  2oOhio4i5;  Cleveland  Rolling 
Mill  Co.  V.  Corrigan,  46  Ohio  St.  283; 
Missouri,  etc.,  R.  Co.  v.  Hamilton, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
679;  Sawyer  v.  Rutland,  etc.,  R.  Co., 
27  Vt.  370;  Hulehan  v.  Green  Bay,  etc., 
R.  Co.,  58  Wis.  319. 

Exposure.  —  In  Clifford  v.  Denver, 
etc.,  R.  Co.,  9  Colo.  333,  plaintiff  al- 
leged "That  some  time  after  plaintiff 
commenced  said  work  the  camp  of  de- 
fendant, which  was  constructed  by  said 
defendant  for  the  purpose  of  boarding 
and  lodging  plaintiff,  and  the  force  of 
hands  employed  by  defendant  company 
in  building  said  wagon  road,  was  moved 
further  westward  by  said  defendant, 
and  further  into  the  mountains  on  the 
line  of  said  road,  and  to  a  great  alti- 
tude, where  the  weather  was  cold  and 
damp,  and  where  plaintiff,  and  the 
whole  force  of  hands  and  laborers  with 
him,  were  greatly  exposed,  and  their 
health  greatly  endangered  from   said 


exposure;  and  plaintiff  charges  and 
alleges  that  the  defendant  company, 
through  its  officers,  agents  and  man- 
agers aforesaid,  wholly  neglected  and 
refused  to  furnish  proper  shelter  or 
houses,  cabins  or  tents,  or  the  neces- 
sary blankets  or  bedding,  to  protect 
plaintiff,  and  others  with  him,  from 
the  cold,  damp  and  inclement  weather 
of  said  mountains  and  said  altitude, 
and  especially  failed  and  neglected  to 
provide  comfortable  beds  and  bedding 
to  protect  plaintiff  and  his  co-employees 
of  nights  from  cold,  damp  weather,  and 
from  the  snows  and  cold  rains  then 
prevailing  in  said  mountains  and  at 
said  camp. 

That  plaintiff  and  his  co-employees, 
immediately  and  without  delay,  pro- 
tested against  such  treatment  to  the 
said  agents  and  officers  and  managers  of 
defendant  company,  and  notified  them 
that  plaintiff  and  his  co-employees 
would  at  once  quit  work  and  aban- 
don said  employment  unless  they  were 
immediately,  or  as  soon  as  possible, 
furnished  with  comfortable  lodging  and 
protection  from  such  weather,  and 
proper  beds  and  bedding  to  keep  them 
warm  and  comfortable  at  night;  and 
that  said  officers,  agents  and  managers 
of  the  said  defendant  then  and  there 
agreed  with  plaintiff  and  his  co-em- 
ployees that  if  they  would  not  leave 
and  abandon  said  work,  but  remain 
at  the  same,  defendant,  through  its 
said  officers,  managers  and  agents, 
would  provide  suitable  and  comfort- 
able lodging  and  bedding  and  blankets 
for  them,  and  that  said  officers,  man- 
agers and  agents  so  promised  and  as- 
sured plaintiff  aijd  his  co-employees, 
from  day  to  day,  for  several  days;  and 
that  plaintiff,  relying  on  such  promises 
and  assurances,  and  believing  that  the 
same  would  be  complied  with  by  de- 
fendant, did  remain  in  the  employment 
of  defendant,  as  aforesaid,  and  that 
during  such  time,  and  while  plaintiff 
was  relying  on  such  promises  and  as- 
surances of  said  defendant,  and  for  two 
OT  t/tree  consecutive  nights,  plaintiff  was 
compelled  to  sleep  on  the  cold,  wet  and 
frozen  ground,  without  anything  under 
him  except  damp  branches  of  pine  or 
spruce  trees,  and  without  sufficient 
blankets  or  bed-clothes  to  cover  him 
and  protect  him  from  the  cold,  whereby 
plaintiff  was  taken  dangerously  sick 
from  such  exposure,  and  became  wholly 
paralyzed  in  his  whole  body,  and  in  all 
of  his  limbs,  and   became  wholly  un- 
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Form  No.  13576. 
(Precedent  in  Western  R.  Co.  v.  Williamson,  114  Ala.  132.)' 

H  Title  of  court  and  cause  as  in  Form  No.  5907.  y\^ 

The  plaintiff  claims  of  the  defendant  the  sum  of  twenty  thousand 
dollars  as  damages  for  that,  whereas,  heretofore,  to  wit,  on  the  20th 
day  of  November,  iS94,  the  defendant  was  a  corporation  engaged  in 
the  operation  of  a  railway  from  the  city  of  Selma  through  the  city  of 
Montgomery  in  the  StSLte  of  A/abama,  to  West  Point,  on  a  line  between 
the  States  of  Georgia  and  Alabama,  and  in  the  operation  of  said  rail- 
way ran  trains  for  the  carriage  of  freight  and  passengers  between 
said  points.  That  the  plaintiff  was  at  that  time  a  brakeman  in  the 
employ  of  the  said  defendant,  and  was  acting  as  such  for  said  defend- 
ant on  a  train  for  the  carriage  of  freight,  running  between  the  cities 
of  Montgomery  and  Opelika,  in  the  State  of  Alabama,  and  that  while 
the  said  plaintiff  was  so  engaged  on  said  train,  it  became  necessary 
to  attach  to  said  train  certain  cars  upon  an  elevated  track  at  ^/V/rz/w/^ 
&>  Jordan  s\Mwi}otx  yard  ntSLV  Goodwyns  Station,  Alabama,  on  the  line 
of  said  railway  between  the  city  of  Montgomery  and  the  city  of 
Opelika.  That  it  was  the  duty  of  said  plaintiff  prior  to  connecting 
said  cars  with  said  train,  to  examine  the  same  so  as  to  know  the  kind 


conscious,  and  so  remained  for  several 
months,  whereby  his  whole  health  was 
permanently  ruined  and  destroyed  for 
life,  and  his  constitution  shattered  and 
so  broken  down  that  he  has  never  re- 
covered from  the  same,  and  never  will. 

The  plaintiff  received  all  of  said  in- 
juries, and  has  endured  all  of  said 
sufferings,  through  the  carelessness, 
neglect,  and  want  of  proper  care  and 
diligence  on  the  part  of  said  defendant, 
through  its  duly  appointed  and  author- 
ized officers,  agents  and  managers,  as 
aforesaid,  in  not  exercising  due  and 
proper  precaution,  and  in  violating 
their  said  promises  and  assurances 
aforesaid,  in  regard  to  furnishing  the 
said  plaintiff  and  his  co-employees  with 
proper  lodging  and  beds  and  bedding 
to  protect  him  and  them  from  the  ex- 
posure aforesaid;  and  plaintiff  states 
that  he  could  not,  by  any  degree  of  care 
and  diligence  on  his  part,  have  pre- 
vented said  exposure  and  subsequent 
sickness  and  suffering,  and  would  have 
left  said  employment  if  he  could  have 
done  so,  and  returned  back  to  a  settle- 
ment or  place  of  shelter  immediately, 
but  for  the  said  promises  and  assurances 
of  said  defendant  that  proper  protection 
should  be  furnished  without  delay. 

That  said  defendant  wrongfully  and 
carelessly  moved  plaintiff  and  other 
laborers  from  the  first  camp  on  the  line 
of  said  road  to  the  summit  of  said 
mountains,  on  the  Alpine  Pass,  a  point 


of  great  altitude,  and  where  snow- 
storms  prevailed  almost  continually, 
and  where,  at  best,  the  exposure  was 
very  great,  and  where  the  health  and 
lives  of  said  men  and  employees  were 
continually  exposed  to  great  danger; 
and  the  said  officers,  agents  and  man- 
agers of  defendant  company  well  knew 
this,  but  wholly  failed,  neglected  and 
refused  to  prepare  such  suitable  and 
proper  cabins,  tents, and  bunksand  bed- 
ding for  said  new  camp,  and  for  the 
protection  of  plaintiff  and  others,  be- 
fore moving  into  said  new  camp,  which 
was  from  twenty- five  to  thirty  miles 
ahead  of  the  first  camp;  and  that  plain- 
tiff did  not  know  of  such  gross  neglect 
and  carelessness  until  he  reached  said 
new  camp,  at  the  said  Alpine  Pass,  at 
the  summit  of  said  mountains,  and  was 
compelled  to  submit  to  such  exposure 
for  a  time,  or  incur  still  greater  dan- 
gers by  attempting  to  return  to  a  settle- 
ment or  place  of  shelter;  and  plaintiff 
states  that  it  was  during  the  time  he 
was  thus  compelled  to  submit  to  such 
exposure,  as  aforesaid,  that  he  was  in- 
jured in  his  health,  as  aforesaid,  by  the 
wrong  and  negligence  above  alleged." 

1.  This  is  the  first  count  only  of  plain- 
tiff's complaint.  It  was  held  sufficient 
on  demurrer,  but  judgment  for  plaintiff 
was  reversed  for  errors  in  instructions. 

See,  generally,  supra,  note  4,  p.  7. 

2.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 
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and  condition  of  the  drawheads,  drawbars  and  coupling  apparatus; 
and  this  plaintiff  undertook  the  discharge  of  said  duty  and  made  the 
same  examination;  and  while  he  was  in  the  discharge  of  his  said 
duty  making  said  examination,  the  engineer  in  charge  of  the  locomo- 
tive attached  to  said  trains  negligently  caused  the  same  to  be  pushed 
and  shoved  against  the  car  that  the  said  plaintiff  was  in  the  act  of 
examining,  with  such  rapidity  and  violence  as  to  catch  the  said  plain- 
tiff between  the  said  car  and  the  said  train  and  to  so  mash  and  bruise 
his  right  hand  and  arm  as  to  require  his  right  hand  to  be  amputated, 
thereby  permanently  disabling  the  said  plaintiff,  and  rendering  him 
unable  to  labor  for  a  long  time,  for,  to  wit,  five  months,  and  for  all 
time  greatly  impairing  his  capacity  to  earn  a  livelihood,  besides 
putting  him  to  great  expense  in  procuring  the  proper  medical 
attendance  and  causing  him  to  suffer  great  mental  and  physical 
pain,  all  of  which  was  to  his  damage  as  aforesaid,  wherefore,  this  suit. 
[(^Signature  as  in  Form  No.  5907. y]^ 

Form  No.  13577. 

(Precedent  in  Southern  R.  Co.  v.  Arnold,  114  Ala.  184.)* 

[(  Title  of  court  and  cause  as  in  For?n  No.  556*7.)]^ 

The  plaintiff  claims  of  the  defendant  seven  thousafid,  five  hundred 
dollars  as  damages,  for  that  heretofore,  on,  to- wit,  12th  April,  i8P5, 
defendant  was  running  and  operating  a  certain  steam  locomotive 
engine  and  cars  upon  a  railway  in  its  yard  known  as  Avondale  yard  in 
Jefferson  county,  Alabama,  and  at  said  time  plaintiff  was  in  the  service 
or  employment  of  defendant  as  a  switchman,  and  was  engaged  in 
said  service  in  said  yard  upon  or  about  said  cars,  and  while  plaintiff 
was  so  engaged  in  said  service  in  or  about  coupling  or  attempting  to 
couple  two  of  said  cars  together,  plaintiff's  hand  was  caught  between 
the  dead-blocks  of  said  cars  and  so  mashed  and  bruised  that  plaintiff 
lost  a  part  of  said  hand  and  suffered  great  mental  and  physical  pain, 
was  made  sore  and  sick,  was  disfigured  and  maimed  and  rendered 
less  able  to  work  and  earn  money,  and  plaintiff  was  put  to  great 
expense  and  trouble  for  medicine,  medical  attention,  care  and  nurs- 
ing in  his  efforts  to  heal  and  cure  his  said  wounds  and  injuries.  And 
plaintiff  further  avers  that  his  said  hand  was  caught  and  he  suffered 
said  wounds  and  injuries  by  reason  of  the  negligence  of  a  person  in 
the  service  or  employment  of  defendant  who  had  charge  or  control 
of  said  locomotive  engine,  viz.,  defendant's  engineer,  to-wit,  one 
Sullivan,  negligently  caused  one  of  said  cars  to  go  towards  and 
to  the  other  of  said  cars  which  plaintiff  attempted  to  couple  together 
as  aforesaid,  with  too  much  speed  or  force.  All  to  plaintiff's  dam- 
age $7,500,  wherefore  he  sues. 

[(Signature  as  in  Form  No.  5907."^ 

1.  The  matter  to  be  supplied  within  ments  of  negligence  and  as  a  claim  of 
[]  will  not  be  found  in  the  reported  case,  damages  in  a  cdse  of  this  character. 

2.  This  is  the  sixth  count  of  plain-  Judgment  for  plaintiff  was  reversed, 
tiff's  complaint,  and  the  supreme  court  however,  owing  to  errors  in  instruc- 
held  that  under  the  uniform  rulings  of  tions. 

that  court  it  was  sufficient  in  its  aver-        See,  generally,  supra,  note  4,  p.  7. 
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Form  No.  13578. 

(Precedent  in  Ohio,  etc.,  R.  Co.  v.  Collarn,  73  Ind.  263.)' 

\i^Title  of  court  and  cause  as  in  Form  No.  5915.^]^ 
The  said  plaintiff,  William  Collarn,  for  further  and  additional  para- 
graph of  complaint,  says  that  said  defendant  was  and  is  a  corpora- 
tion duly  and  legally  organized  under  and  by  virtue  of  the  laws  of 
the  State  of  Indiana,  and  was  and  is  engaged  in  the  general  carrying 
on  and  management  of  a  general  railroad  business  between  the  cities 
of  Cincinnati,  Ohio,  and  St.  Louis,  Missouri;  that  the  railroad  track  of 
said  defendant  passes  through  the  city  of  Seymour,  and  the  county 
oi  Jackson,  in  the  State  oi  Indiana,  and  that  on  the  22d  day  oi  July, 
i87^  the  plaintiff  was  employed  by  said  defendant  as  a  laborer  upon  the 
railroad  track  of  said  defendant,  and  as  such  it  was  his  duty  to  assist 
in  the  repairing,  and  keeping  in  good  repair,  the  railroad  track  of 
said  defendant;  that  at  the  same  time  the  said  defendant  was  man- 
aging, operating  and  running  locomotive  engines  of  sdid  defendant, 
on  and  along,  over  and  upon  the  railroad  track  of  said  defendant; 
that  plaintiff  had  nothing  whatever  to  do  with  the  management,  run- 
ning or  operating  of  said  locomotive  engines  of  said  defendant,  nor 
had  he  any  right,  power  or  authority  to  give  any  orders  or  directions 
in  reference  to  the  running,  managing  or  operating  of  the  same; 
,  that,  on  the  day  and  year  last  aforesaid,  plaintiff  was,  by  said  defend- 
ant, ordered  and  directed  to  work  upon  the  said  defendant's  railroad 
track  in  the  city  of  Seymour,  Indiana,  at  repairing  the  same;  that 
while  said  plaintiff  was  so  engaged  at  work  for  said  defendant,  in 
obedience  to  the  orders  and  directions  aforesaid,  the  said  defendant 
did  then  and  there,  carelessly,  negligently  and  recklessly  run  a  loco- 
motive along  and  upon  the  railroad  track  of  said  defendant;  that 
said  defendant  by  blowing  the  whistle  of  said  locomotive,  could  have 
given  plaintiff  warning  of  its  approach,  and  that  plaintiff  could  have 
been  easily  notified  thereof  and  warned  of  the  danger,  and  it  was 
the  duty  of  the  defendant  so  to  do,  but,  not  regarding  its  duty  in 
this  respect,  it  neglected  to  give  plaintiff  any  notice  of  the  approach 
of  said  locomotive,  but  that  said  defendant  did  run  said  locomotive 
carelessly,  negligently  and  recklessly,  against,  on  and  upon,  and 
over  him  the  said  plaintiff,  and  by  means  thereof  the  said  plaintiff 
then  and  there  had  his  right  leg  mashed,  bruised  and  cut  off. 
Plaintiff  avers  that  the  injury  before  stated,  which  he  received,  was 
caused  without  any  fault  or  negligence  on  his  part,  and  that  he  was 
in  no  wise  guilty  of  contributory  negligence  thereto.  Plaintiff 
further  avers  that  the  aforesaid  injury,  received  by  him  in  the  man- 
ner and  form  aforesaid,  and  by  the  means  aforesaid,  was  so  great, 
and  of  such  serious  character,  that  he  had  to  employ  a  physician  and 
surgeon  to  amputate  his  said  right  leg,  and  to  attend  upon  him  for  a 
period  of  time  of  six  months'  duration,  the  services  of  whom  are  of 
the  value  of  one  thousand  dollars,  for  which  said  plaintiff  is  liable  and 
bound  to  pay,  and  a  portion  of  which  he  has  already  paid;  that  he 

1.  This  is   the  fourth   paragraph   of        See,  generally,  supra,  note  4,  p.  7. 
plaintiff's   complaint  and   it  was  held         2.  The  matter  to  be  supplied  withio 
sufficient  on  demurrer.  [  ]  will  not  be  found  in  the  reported  case. 
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was  put  to  great  trouble  and  t  Kpense,  to  wit,  the  sum  of  six  hundred 
dollars,  in  procuring  attention  and  nursing  for  a  long  space  of  time, 
to  wit,  six  months;  that  he  was  thrown  out  of  employment,  by  reason 
of  which  he  has  sustained  damages  in  the  sum  of  one  thousand  dol- 
lars. Said  plaintiff  avers  that,  by  reason  of  said  injury,  he  suffered 
great  pain,  and  in  consequence  of  said  injury  he  has  become  wholly 
unfitted  and  unable  to  prosecute  his  labor  and  work,  and  make  a 
living  for  himself  and  family.  Plaintiff  finally  avers  that,  by  reason 
of  the  foregoing  premises,  he  has  sustained  damages  in  the  sum  of 
fifty  thousand  dollars. 

[Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  5915).Y- 

Form  No.  13579 

(Precedent  in  Lake  Shore,  etc.,  R.  Co.  v.  Stupak,  123  Ind.  212.)* 

[{Title  of  court  and  cause  as  in  Form  No.  5915.yY 

The  plaintiff,  John  Stupak,  for  amended  complaint  complains  of  the 
defendant,  the  Lake  Shore  and  Michigan  Southern  Railway  Company y 
and  says  that  said  defendant  was,  at  the  time  of  the  commission  of 
the  grievances  and  happening  of  the  injuries  hereinafter  mentioned, 
and  still  is,  a  railroad  corporation,  organized  and  existing  under 
the  laws  of  the  State  of  Illinois*  and  owning  and  operating  a  line  of 
railroad  which  runs  eastward  from  the  city  of  Chicago,  in  the  State  of 
Illinois,  and  extends  over  and  across  the  counties  of  Lake,  Porter  3.vi6. 
La  Porte,  in  the  State  oilndiana;  that  said  defendant  in  the  operation 
of  its  said  railroad  has  for  the  \diSt  four  years  run  a  certain  locomotive 
engine  and  train  of  flat-cars  for  hauling  gravel,  stone,  slag  and  other 
material  along  its  said  railroad  for  the  purpose  of  repairing  its  track; 
that,  from  the  1st  day  of  April,  iS83,  until  the  following  September,  said 
defendant  used  said  engine  and  train  of  fiat-cars  in  hauling  gravel, 
stone  and  slag  from  a  pit  near  a  station  on  said  railroad  in  Lake 
coiinty,  Indiana,  known  as  Pine,  and  distributing  the  same  along  said 
railroad  in  said  Lake  and  Porter  counties,  and  had  employed  as  laborers 
on  said  train,  and  as  track  repairers  in  utilizing  and  disposing  of  the 
material  so  hauled  upon  and  along  the  track  by  said  train,  a  large 
number  of  men,  to  wit,  one  hundred  and  thirty,  who  lived  at  various 
points  along  the  line  of  said  railroad  between  said  station  of  Pine  and 
the  city  of  La  Porte,  in  said  State  of  Indiana;  that  the  agents  and 
servants  of  said  defendant  in  charge  of  said  train  and  said  work,  by 
direction  of  said  defendant,  would  leave  the  flat-cars  at  the  pit  at 
night,  and  take  the  said  locomotive  engine  and  two  cabooses  or 
coaches  which  the  defendant  had  provided  therefor,  and  convey  the 
said  laborers  to  their  respective  places  of  abode,  and  in  the  same 
manner  convey  them  to  their  places  of  work  every  morning;  that 
about  M/r/y  of  said  laborers  were  engaged  during  said  time  in  raising 
and  repairing  the  track,  and  the  others,  numbering  about  one  hundred, 
worked  on  said  train  of  flat-cars,  loading  the  same  with  gravel  and  other 
materials  at  said  pit,  and  riding  on  said  train  along  the  track  for  the 

1.  The  matter  enclosed  by  and  to  be        2.  It  was   held   that   this   complaint 
supplied  within   [  ]  will  not  be   found     stated  a  good  cause  of  action. 
in  the  reported  case.  See,  generally,  supra,  note  4,  p.  7. 
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purpos'e  of  unloading  said  material;  that  it  was  the  duty  of  said  body 
of  track  repairers  under  their  employment,  when  called  upon  so  to 
do  by  their  foreman,  to  go  upon  said  train  and  assist  in  unloading 
the  same;  that  said  defendant  had  in  its  service  and  employment  on. 
the  13th  day  of  August,  i883,  and  for  /our  months  prior  thereto,  as 
engineer  of  the  locomotive  engine  used  to  propel  said  train  of  cars 
upon  said  work  as  aforesaid,  one  Walter  Pool,  who  was  habitually 
careless  and  negligent  in  the  discharge  of  his  duties  as  such  engineer 
in  running  and  operating  said  engine  and  hauling  said  train  of  flat- 
cars  during  all  of  said  time,  in  this,  that  during  said  time  said  engi- 
neer habitually  and  generally  run  and  propelled  said  engine  and  train 
of  flat-cars  at  a  high,  unusual  and  dangerous  rate  of  speed,  and 
habitually  and  generally,  carelessly  and  negligently  started  and 
stopped  said  engine  and  train  of  cars  during  said  time  with  great, 
unusual  and  dangerous  suddenness,  and  habitually  and  generally 
during  all  of  said  time,  carelessly  and  negligently  stopped  and  started 
said  train  of  flat-cars  with  great  danger,  without  giving  any  signal  or 
warning  thereof  whatever,  and  while  laborers  were  engaged  in  unload- 
ing said  train  of  flat-cars,  and  was  not  possessed  of  sufficient  skill  to 
manage  and  operate  said  locomotive  engine  and  train  of  flat-cars  in 
an  ordinarily  careful  and  prudent  manner,  of  all  of  which  said  defend- 
ant had  due  notice  long  before  said  13th  day  of  August  as  aforesaid, 
but  carelessly  and  negligently  retained  said  Pool  in  its  service  and 
employment  as  such  engineer  after  such  notice,  and  until  the  hap- 
pening of  the  injuries  hereinafter  mentioned;  that  on  or  about  the 
25th  day  oi  July,  \883,  the  plaintiff  entered  into  the  service  of  said 
defendant  as  one  of  its  track  repainers  on  the  work  hereinbefore  men- 
tioned, and  he  lived  xitdiV  Burdick  Station,  along  the  line  of  said  rail- 
road in  said /'^r/^r  county,  and  rode  back  and  forth  from  his  home  to 
his  place  of  work  in  one  of  the  cabooses  or  coaches  attached  to 
said  locomotive  engine,  and  provided  by  the  defendant  for  the  pur- 
pose of  conveying  laborers  to  and  from  their  places  of  work  as  afore- 
said; that  at  the  time  he  engaged  in  the  service  of  the  defendant  as 
aforesaid  he  was  wholly  unacquainted  with  said  Fool,  and  had  no 
notice  or  knowledge  whatever  of  his  careless  and  negligent  habits  and 
lack  of  skill  as  an  engineer  as  aforesaid,  or  of  his  character  or  repu- 
tation as  an  engineer,  or  in  any  other  capacity;  that  plaintiff  con- 
tinued in  the  service  of  the  defendant  as  aforesaid,  and  on  the  13th 
day  of  August,  iS83,  he  was  ordered  and  directed  by  his  foreman  to 
go  upon  said  train  of  flat-cars  and  assist  in  unloading  the  same;  that 
said  train  was  then  standing  still,  with  the  locomotive  engine  attached 
thereto,  under  the  control  and  management  of  said  Tool,  when  plain- 
tiff, pursuant  to  said  direction  from  his  foreman  as  aforesaid,  and  as 
it  was  his  duty  to  do,  went  upon  said  train  of  cars,  and  while  standing 
on  one  of  said  cars  shovelling  off  material  in  the  line  of  his  duty  as 
such  servant  of  said  defendant,  and  without  any  fault  and  negligence 
upon  his  part,  said  P*?^/ carelessly  and  negligently,  and  without  giving 
any  signal  or  warning  whatever,  suddenly  put  said  engine  and  train 
of  cars  in  rapid  motion,  whereby  the  plaintiff  was  thrown  off 
his  feet,  and  fell  between  two  of  said  cars,  and  was  run  over 
and  cut,  bruised  and  mangled,  and  had  his  arms  crushed  and  broken, 
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so  that  he  was  permanently  disabled  and  wholly  and  permanently 
lost  the  use  of  both  his  arms,  and  was  by  such  injuries  rendered  sick 
and  sore,  and  for  a  long  time  his  life  was  despaired  of;  that  he  suf- 
fered great  bodily  and  mental  pain  and  distress  from  his  said  injuries 
and  expended  a  large  sum,  to  wit,  four  hundred  dollars,  for  medical 
services  and  nursing  in  attempting  to  cure  himself  thereof;  that  he 
was,  at  the  time  of  receiving  said  injuries,  in  the  enjoyment  of  good 
health,  and  was  earning  one  thousand  dollars  per  year,  but  on  account 
thereof  has  not  been  able  to  do  any  kind  of  labor  since,  and  is  unable 
even  to  feed  himself,  or  attend  to  his  personal  wants,  and  will  remain 
permanently  in  such  helpless  condition,  all  to  his  damage  of  twenty 
thousand  dollars.  Plaintiff  further  says  that  at  the  time  he  went  upon 
the  train  of  cars  to  assist  in  unloading  the  same,  on  the  13th  day  of 
August^  iS83,  as  aforesaid,  he  had  never  been  on  said  train  of  flat- 
cars  but  once  before,  and  then  for  a  few  minutes  only,  and  he  had  no 
notice  or  knowledge  whatever  of  the  careless  and  negligent  habits  of 
said  Too/  in  handling  and  running  said  engine  and  train  of  cars,  and 
had  no  notice  or  knowledge  whatever  of  the  character  or  reputation 
of  said  J^oo/  as  such  engineer,  or  in  any  other  capacity;  that  said 
injury  occurred  wholly  without  the  fault  or  negligence  of  plaintiff, 
but  was  caused  by  the  carelessness  and  negligence,  and  want  of  skill 
of  said  Roo/  in  managing  said  engine  and  train  of  cars  as  aforesaid, 
and  by  the  negligence  and  carelessness  of  the  defendant  in  retaining 
said  Poolm  its  service  as  such  engineer,  after  it  had  notice  of  his  care- 
lessness, negligence  and  incompetency  as  aforesaid.  Wherefore  plain- 
tiff asks  judgment  for  trvetity  thousand  dollars,  and  other  proper  relief. 
[(^Signature  and  verification  as  in  Form  No.  5915.  y\^ 

Form  No.  13580. 

(Precedent  in  Kansas  Pac.  R.  Co.  v.  Peavey,  29  Kan.  170.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  59i7.)]^ 

The  %2\A  Joseph  Peavey,  \.\i^  plaintiff  in  the  above  entitled  action, 
complains  of  the  said  Kansas  Pacific  Railway  Company.,  the  defendant 
herein,  for  that  said  defendant  is,  and  was  at  the  several  times  in 
this  petition  mentioned,  a  railroad  company  and  a  railroad  corpora- 
tion, existing,  organized  and  doing  business  in  the  state  of  Kansas. 

And  said  plaintiff  further  avers,  that  heretofore,  to  wit,  on  the 
23d  day  of  August,  i879,  he  was  an  employee  of  said  defendant,  and  was 
at  the  request  of  said  defendant,  as  such  employee,  engaged  in  acting 
as  a  brakeman  and  yardman,  among  other  things,  in  and  about  the 
matter  of  yard  switching  and  brakeman,  a.t  Armstrong,  in  said  county 
and  state,  in  which  matter  of  said  employment,  said  plaintiff,  as  such 
employee,  yardman  and  brakeman,  at  the  request  of  said  defendant, 
then  and  there  attempted  to  couple  and  fasten  two  cars  together,  and 
while  so  doing,  said  defendant  and  one  fohn  E//is,  then  one  of  the 
engineers  of  said  defendant,  as  such  engineer,  with  great,  unnecessary, 
improper,  careless,  negligent,  and  reckless  speed  and  force,  shoved 

1.  The  matter  to  be  supplied  within  form  of  this  petition,  but  judgment  for 
[  ]  will  not  be  found  in  the  reported  plaintiff  was  reversed  for  errors  in  in- 
case, structions. 

2.  No   objection    was   made    to    the  See,  generally,  supra,  note  4,  p.  7, 
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and  pushed  a  car  against  said  plaintiff,  and  struck  said  plaintiff  there- 
with, and  caught  said  plaintiff  and  one  of  his  hands  between  two  cars, 
carelessly,  recklessly  and  negligently,  and  thereby  cut  and  bruised, 
wounded  and  mangled  said  plaintiff,  and  made  said  plaintiff  sick,  sore, 
lame  and  maimed  for  life,  and  rendered  it  necessary  to  amputate 
part  of  one  of  plaintiff's  hands  to  save  his  life,  and  thereby  and  other- 
wise greatly  damaged  said  plaintiff,  and  caused  him  to  suffer  great 
agony  of  mind  and  body,  and  make  it  necessary  and  proper  for  said 
plaintiff  to  employ  and  obtain  surgical  and  nurse  aid  at  great  expense, 
to  wit,  one  thousand  dollars;  and  said  plaintiff  so  employed  said  aid, 
at  such  expense. 

And  said  plaintiff  further  avers,  that  said  Ellis  was  incompetent 
and  unfit  to  perform  the  duties  of  such  engineer,  and  was  careless, 
negligent,  and  reckless,  of  which  said  defendant  then  and  before  then 
knew  and  had  notice;  and  said  defendant  employed  said  Ellis  to  act 
as  such  engineer,  and  put  and  placed  him  in  control  and  power  so  to 
do,  without  reasonable  inquiry,  either  as  to  the  fitness  or  competency 
of  said  Ellis  to  be  or  to  act  as  such  engineer,  or  to  have  control  or 
power  as  such,  and  without  having  exercised  reasonable  diligence  or 
care  to  know  or  ascertain  the  fitness  of  said  Ellis  to  act  as  such 
engineer,  and  without  reasonable  grounds  to  believe  said  Ellis  was  com- 
petent for  such  service.  Notwithstanding  which,  said  defendant  con- 
tinued said  Ellis  in  such  employment  as  such  engineer,  with  control 
and  power  as  such,  until  after  the  happening  of  said  wrongs  and 
grievances,  after  said  defendant,  before  the  happening  of  said  wrongs 
and  grievances,  knew  and  had  notice  that  said  Ellis  was,  as  aforesaid, 
careless,  reckless,  negligent,  incompetent  and  unfit  to  act  as  such 
engineer,  or  have  power  or  control  as  such,  and  without  using  reason- 
able diligence  or  care  to  know,  ascertain  or  be  informed  as  to  the 
fitness,  care,  knowledge  or  skill  of  said  Ellis,  or  of  the  want  thereof 
on  his  part,  whereby,  because  and  in  consequence  of  the  negligence 
and  mismanagement  of  said  defendant,  its  agents  and  engineers,  said 
plaintiff  was  damaged  in  a  large  sum,  to  wit,  ten  thousand  dollars, 
without  any  want  of  care  or  skill  on  the  part  of  said  plaintiff. 

Wherefore,  said  plaintiff  prays  and  demands  judgment  against  said 
defendant  for  the  sum  of  ten  thousand  dollars,  and  for  costs  of  suit, 
etc.  Thomas  P.  Eenlon,  and 

Buchan  6^  Gibson, 

Att'ys  for  Pl'ff. 
Form  No.  13581. 
(Precedent  in  Union  Pac.  R.  Co.  v.  Harris,  33  Kan.  416.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5917.^]'^ 

The  plaintiff,  a  citizen  of  Kansas,  complains  of  the  defendant,  and 
avers  that  the  defendant  is  a  corporation  existing  under  and  by  virtue 
of  law;  and  plaintiff  avers  that  the  said  Union  Pacific  Railway  Com- 
pany, Kansas  division,  owns  and  operates  a  railway,  cars,  locomotives 
and  engines  over  its  road  through  the  county  of  Leavenworth,  state  of 

1.  Judgment  for  plaintiff  in  this  case  2.  The  matter  to  be  supplied  within 
was   affirmed.  [  ]  will  not  be  found   in  the  reported 

See,  generally,  supra,  note  4,  p.  7.  case. 
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Kansas^  and  is  doing  business  in  said  county  and  state;  that  on  and 
befone  the  80th  day  of  March,  iS83,  the  plaintiff  was  in  the  employ  of 
the  defendant  and  about  its  business  in  repairing  the  said  railway 
track  of  said  defendant  at  or  near  Fall  Leaf ,  in  said  county  of  Leaven- 
worth and  in  said  state  of  Kansas;  that  on  said  SOth  day  of  March, 
iS83,  the  defendant  had  in  its  employ  in  and  about  said  business  at 
said  place,  someyfz'^  or  st'x  men  besides  the  plaintiff  engaged  in  the 
said  common  employment  of  fixing  and  repairing  the  railway  track  of 
defendant  at  such  point  on  said  day;  that  part  of  the  work  which 
plaintiff  and  his  co-employees  were  engaged  in  at  said  point  on  said  day 
was  in  removing  rails,  replacing  rails  on  and  along  the  ties  upon  the 
road-bed  of  defendant  at  such  place,  and  in  loading  and  unloading 
heavy  iron  rails  to  be  replaced  along  the  ties  upon  said  track;  that 
whilst  engaged  in  such  business,  and  without  fault  upon  his  part,  and 
through  the  negligence  and  mismanagement  of  the  defendant,  its 
agents,  servants,  and  his  co-employees,  aheavy  iron  rail  was  carelessly 
and  negligently  unloaded  and  thrown  down,  and  by  means  thereof  the 
right  foot  of  the  plaintiff  was  greatly  injured  and  his  toes  crushed 
and  torn  off,  and  the  plaintiff  jerked  down  and  twisted  so  that  he  was 
unable  to  work ;  by  reason  thereof  he  has  become  permanently  injured 
and  disfigured  for  life;  that  he  was  thrown  out  of  employment,  and 
is  still  unable  to  work;  that  he  has  suffered  great  pain  of  body  and 
mind,  and  has  been  put  to  great  expense  in  and  about  trying  to  be 
healed  and  cured  of  such  great  injury:  all  to  his  damage  in  the  sum 
of  fve  thousand  dollars. 

Wherefore,  plaintiff  prays  and  demands  judgment  against  the  said 
defendant,  for  and  on  account  of  the  injuries  so  received  by  him  as 
aforesaid,  in  the  sum  oi  five  thousand  doWars  and  costs  of  suit. 

[(^Signature  and  verification  as  in  Form  No.  ddlH.^^ 

Form  No.  13582. 

(Precedent  in  Malcolm  v.  Fuller,  152  Mass.  160.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  694^.^1^ 

And  the  plaintiff  says  the  defendant  is  the  proprietor  of  a  certain 
quarry  in  the  town  of  Quincy;  and  that  the  defendant  employed  the 
plaintiff  to  work  in  said  quarry  under  one  Alexander  Stewart,  who 
was  also  employed  by  said  defendant  as  foreman  in  said  quarry,  and 
who  was  intrusted  with  and  exercising  superintendence  over  said 
quarry,  and  whose  sole  and  principal  duty  was  that  of  superin- 
tendence; and  by  reason  of  the  negligence  of  said  Stewart  in  superin- 
tending the  work  of  blasting  rocks  in  said  quarry,  on  or  about  the 
seventeenth  day  of  September,  1S88,  while  in  said  defendant's  employ, 
the  said  plaintiff,  who  was  at  said  time  also  in  said  defendant's  employ 
and  engaged  in  such  blasting,  was  greatly  injured;  and  the  plaintiff 
was  in  the  exercise  of  due  care  and  diligence.  And  the  plaintiff  gave 
the  defendant  due  notice,  in  writing,  of  the  time,  place,  and  cause  of 
the  injury,  within  thirty  days  from  the  time  of  said  accident. 

[(Signature  as  in  Form  No.  694^.)Y 

1.  The  matter  to  be  supplied  within     liable  to  plaintiff  in  this  action  under  the 
[  ]  will  not  be  found  in  the  reported  case.     Massachusetts  Employer's  Liability  act. 

2.  It   was  held  that   defendant   was        See,  generally,  supra,  note  4,  p.  7. 
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Form  No.  13583. 

(Precedent  In  Rodman  v.  Michigan  Cent.  R.  Co.,  55  Mich.  60. )• 

U Caption  as  in  Form  No.  6943.)]^ 

Henry  S.  Rod/nan,  plaintiff  herein,  who  is  a  resident  of  the  city  of 
Detroit,  by  Conely,  Maybury  6^  Lucking,  his  attorneys,  complains  of 
the  Michigan  Central  Railroad  Company,  defendant,  a  domestic  cor- 
poration, which  is  also  a  resident  of  said  city  of  Detroit,  defendant 
herein,  of  a  plea  of  trespass  on  the  case,  filing  this  declaration, 
entering  rule  to  plead,  etc.,  as  commencement  of  suit: 

First.  For  that,  whereas,  heretofore,  to-wit,  on  the  17th  day  of 
November,  iS82,  the  said  defendant  was  owner  and  operator  of  a  line 
of  railway  between  Detroit,  Michigan,  and  Chicago,  Illinois,  which 
railway  passes  through  the  city  of  Niles,  Michigan,  and  the  said 
plaintiff  was  an  employee  of  defendant,  and  engaged  as  a  brakeman 
on  one  of  its  freight  trains,  on  the  said  day,  and  his  train  reached 
Niles  on  said  day,  and  the  conductor  in  charge  of  said  train  was  one 
Frank  Matteson,  the  agent  of  the  said  defendant,  and  said  conductor 
had  charge  of  said  train,  and  command  of  the  other  employees  of 
said  defendant  on  said  train,  including  the  said  plaintiff. 

And  while  the  said  train  was  at  Niles,  as  aforesaid,  the  engineer 
and  fireman  in  charge  of  the  locomotive  of  said  train  temporarily  left 
their  respective  posts  for  some  purpose  unknown  to  plaintiff;  and 
the  said  conductor  ordered  this  plaintiff  to  make  a  coupling  of  the 
car  at  the  end  of  one  portion  of  the  said  train  to  a  car  standing  on  a 
side  track,  said  locomotive  being  attached  to  said  portion  of  said 
train ;  but  this  the  said  plaintiff  at  first  did  not  do,  because  of  the 
absence  of  said  engineer  and  fireman.  But  the  said  conductor  him- 
self undertook  and  attempted  to  fill  the  place  of  said  engineer  and 
direct  the  operations  of  said  locomotive,  and  he  peremptorily  ordered 
this  plaintiff  to  make  the  said  coupling;  and  the  said  plaintiff,  in 
obedience  to  said  repeated  orders,  and  not  voluntarily  and  willingly, 
undertook  and  attempted  to  make  such  coupling,  and  in  so  doing, 
while  himself  exercising  the  utmost  care  and  prudence,  the  plaintiff's 
right  hand  was  caught  in  the  draw-bars  and  badly  smashed  and 
injured,  and  so  much  injured  that  it  became  necessary  to  amputate 
the  index  and  middle  fingers  of  his  said  right  hand,  and  they  were  so 
amputated  in  consequence  thereof;  and  he  was  by  said  injury  caused 
great  pain  and  suffering,  and  he  was  put  to  great  expenses  about  his 
cure,  for  care,  nursing,  physician's  services  and  the  like;  and  he  was 
for  a  long  time  disabled  by  such  injuries  from  attending  to  his  ordi- 
nary occupations,  and  will  for  a  long  time  continue  to  be,  to-wit, 
during  his  natural  life-time;  and  he  was  and  is  and  will  be  otherwise 
sick,  sore,  lame  and  disordered. 

-  And  the  plaintiff  avers  that  said  injuries  to  him  aforesaid  were 
directly  caused  by  the  said  superior  officer  of  plaintiff,  the  said  con- 
ductor, compelling  plaintiff  to  take  the  said  risk  as  aforesaid,  and  by 
the  unskillful  manner  in  which  the  said  conductor  operated  the  said 

1.  A  judgment  sustaining  a  demurrer        See,  generally,  j«/r3,  note  4,  p.  7. 
to  this  declaration  was  reversed  by  the        2.  The  matter  to  be  supplied  within 
supreme  court.  [  ]  will  not  be  found  in  the  reported  case. 
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locomotive  and  directed  its  movements;  and  the  said  conductor  had 

not  the  skill  and  experience  in  operating  a  locomotive  requisite  for 
the  occasion,  and  was  not  a  fit  and  competent  person  to  direct  and 
control  the  said  locomotive  engine  while  plaintiff  was  making  the  said 
coupling;  and  it  was  because  of  such  want  of  fitness,  competency, 
skill  and  experience  on  the  part  of  said  conductor  so  attempting,  as 
aforesaid,  to  manage  and  direct  said  locomotive  that  plaintiff  was 
injured  as  above  set  out,  the  said  injury  having  been  caused  by  the 
sudden,  jerky,  plunging  movements  of  the  train  propelled  by  said 
locomotive. 

And  plaintiff  was  himself  free  from  negligence  in  respect  to  the 
cause  of  said  injury,  whereby  an  action  hath  accrued  to  plaintiff  and 
against  defendant  to  plaintiff's  damage  two  thousand  dollars,  where- 
fore he  brings  suit. 

[(^Signature  as  in  Eorm  No.  65^.)]^ 

Form  No.  13584. 

(Precedent  in  Erickson  v.  Milwaukee,  etc.,  R.  Co.,  83  Mich.  282.)* 

State  of  Michigan. 
In  the  Circuit  Court  for  Gogebic  County*. 

Andrew  Erickson,  plaintiff  in  this  suit,  by  Hayden  6^  Young,  his 
attorneys,  complains  of  the  Milwaukee,  Lake  Shore  df  Western  Rail- 
way Company,  a  railroad  corporation  in  and  existing  under  the  laws  of 
this  State,  defendant  herein,  of  a  plea  of  trespass  on  the  case,  filing 
this  amended  declaration,  etc.,  as  commencement  of  suit: 

For  that  v/hereas,  heretofore,  to  wit,  on  the  1th  day  of  November, 
i889,  and  for  a  long  time  prior  thereto,  defendant  was  and  had  been 
operating  a  line  of  railroad,  with  side  tracks,  at  Watersmeet,  in  said 
county,  and  at  and  during  the  time  aforesaid,  in  the  construction, 
repair,  and  improvement  of  its  tracks  and  road-bed,  used  and  operated 
a  certain  train  called  a  "gravel  train,"  operated  with  a  locomotive, 
and  hauled  back  and  forth  in  the  loading  and  unloading  of  gravel 
upon  and  from  the  cars  of  said  train ;  that  said  train,  at  the  time  and 
place  aforesaid,  was  under  the  charge  of  a  person  variously  called  a 
"foreman,"  or  "boss,"  or  "conductor,"  who  hired  and  discharged  all 
employees  of  defendants  engaged  to  work  thereon  or  thereabouts  as 
laborers,  and  who  was  charged  by  the  employer,  said  defendant,  with 
the  performance  of  all  duties  owing  by  the  employer  to  such  laborers, 
not  to  expose  them  to  risks  outside  their  employment,  or  dangers 
which  were  extra  hazardous,  or  perils  the  nature  of  which  the  servants 
should  not  understand  or  appreciate. 

That  a  short  time  —  to  wit,  thirty  days  —  prior  to  said  November  7, 
the  plaintiff,  a  common  laborer,  was  engaged  and  employed  by  defend- 
ant, acting  through  said  boss,  to  work  for  defendant  under  the  direc- 
tion and  control,  and  subject  to  the  orders  of  said  boss,  as  a  common 
laborer,  in  the  shoveling  of  sand  and  gravel  upon  and  from  the  cars 

1.  The  matter  to  be  supplied  within  versed  a  judgment  of  the  court  below 
[]  will  not  be  found  in  the  reported  sustaining  a  demurrer  to  this  declara- 
case.  tion. 

2.  In  this  case  the  supreme  court  re-  See,  generally,  supra,  note  4.  p.  7. 
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composing  said  gravel  train;  and  that  the  plaintiff  thereupon  began 
his  said  employment,  and  worked  thereat  for  said  defendant,  in  the 
capacity  aforesaid,  up  to  the  said  1th  day  of  November.,  iS89,  and  on 
that  day  up  to  the  time  of  suffering  the  injury  herein  complained  of. 

That,  in  such  employment,  said  boss  or  foreman  was  the  person 
highest  in  authority,  and  the  only  person  in  authority  acting  in  behalf 
of  said  defendant  in  the  control  and  management  of  said  train,  and 
in  the  direction  and  control  of  plaintiff,  and  was  the  only  person  on 
behalf  of  defendant  to  whom  plaintiff  could  complain  or  look  for 
information,  instruction  or  protection,  and  there  was  no  person  rep- 
resenting the  defendant  superior  to  said  boss  in  respect  to  all  matters 
aforesaid. 

That  on,  to  wit,  said  7///  day  of  November,  while  plaintiff  was  stand- 
ing upon  one  of  the  cars  of  said  gravel  train,  as  required  in  his 
employment,  and  in  no  danger,  the  plaintiff  was,  by  the  neglect  and 
wrong  of  defendant,  suddenly,  without  preparation,  warning,  or 
instruction  therein  or  therewith,  ordered  by  said  defendant,  acting 
through  said  boss,  to  pull  a  coupling-pin  between  two  cars,  and  assist 
in  separating  the  same,  and  to  jump  from  one  of  said  cars  to  the 
other,  between  which  the  uncoupling  was  done,  and  while  one  or  both 
of  said  cars  were  in  motion,  and  the  distance  between  them  rapidly 
increasing,  and  defendant,  acting  through  said  boss,  at  the  same 
moment  of  time,  and  to  further  endanger  the  safety  of  plaintiff,  and 
without  plaintiff's  knowledge,  wrongfully  and  negligently  and  sud- 
denly let  off  a  brake  on  one  of  said  cars,  whereby  the  compliance  by 
plaintiff  with  said  order  of  defendant  was  made  still  more  difficult  and 
dangerous;  that  work  of  the  character  plaintiff  was  thus  ordered  to 
perform  was  entirely  out  of  the  line  of  plaintiff's  duties  in  his  said 
employment,  and  much  more  difficult  and  dangerous  to  perform  than 
anything  occurring  in  his  said  employment,  and  pertained  to  the 
duties  of  a  brakeman;  that  plaintiff  had  no  experience  in  such  work, 
no  ability  to  perform  the  same  properly,  or  with  reasonable  safety  to 
himself,  no  adequate  knowledge  or  just  conception  of  the  dangers 
thereof,  and  no  time  to  learn  or  to  question  the  propriety  of  said 
order,  all  which  defendant  well  knew  at  the  time  aforesaid,  and  the 
giving  of  which  order  to  the  plaintiff,  and  requiring  him  to  perform 
the  same  at  the  time  and  in  the  manner  aforesaid  and  the  accom- 
panying acts  of  defendant,  through  said  boss,  as  aforesaid,  was 
wrong  and  negligence  of  defendant  towards  the  plaintiff. 

That  under  the  order  of  defendant,  as  aforesaid,  and  fearing  dis- 
charge if  he  refused,  and  without  fault  or  negligence  on  his  part, 
plaintiff  attempted  to  perform  the  services  so  ordered  by  defendant, 
and  while  so  attempting,  and  without  fault  on  his  part,  fell  between 
said  cars,  was  run  over,  his  right  leg  cut  off,  and  his  left  leg  and  foot 
so  bruised,  wrenched,  sprained,  and  broken  that  it  became  perma- 
nently disabled,  and  plaintiff  deprived  of  the  use  of  the  same  per- 
manently, and  hg  was  rendered  sick,  sore,  lame,  and  disordered,  and 
suffered  great  pain,  and  so  continued  for  a  long  space  of  time,  — to 
wit,  from  thence  hitherto,  — and  has  been  rendered  incapable  of  labor 
and  earning  a  living,  whereby,  through  the  wrong  and  carelessness 
of  defendant,  as  aforesaid,  and  without  neglect  on  his  part,  plaintiff 
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has  been  greatly  injured  and  damaged,  to  wit,  to  his  damage  twenty' 
five  thousand  dollars  i%25fiOO) ;  and  therefore  he  brings  suit. 
[(^Signature  as  in  Form  No.  BQJfS.')]^ 

Form  No.  13585. 

(Precedent  in  Fifield  v.  Northern  R.  Co.,  42  N.  H.  225.)' 

[{Commencing  as  in  Form  No.  GQIfSyY  ^^  ^  pl^^  of  the  case  for  that 
the  defendants  heretofore,  to  wit,  on  the  tenth  day  of  February,  iSo9, 
owned,  occupied,  and  were  possessed  of  a  certain  railroad  called  the 
Northern  Railroad,  running  from  Concord,  in  the  county  of  Merri- 
mack and  State  of  New  Hampshire,  to  a  place  called  West  Lebanon,  in 
the  town  of  Lebanon,  in  the  county  of  Grafton,  which  railroad  runs 
through  the  town  of  Canaan,  in  said  county  of  Grafton,  and  the 
defendants,  at  the  time  aforesaid,  operated  said  railroad  by  running 
their  cars  and  engines  on  and  along  said  railroad  from  said  Concord 
to  said  West  Lebanon,  and  had  the  management,  control  and  direction 
thereof,  and  the  engines  and  cars  on  the  same,  and  the  plaintiff  was 
at  the  said  time  in  the  employ  of  the  defendants  as  a  brakeman  upon 
a  freight  train  of  said  road  of  the  defendants,  and  employed  by  the 
defendants  for  that  purpose;  by  reason  whereof  it  became  and  was 
the  business  and  duty  of  the  plaintiff  to  attend  to  the  brakes  upon 
the  train  or  trains  of  the  defendants,  upon  which  he  was,  and  it  was 
also  his  duty  to  assist  in  setting  out  cars  from  said  train  or  trains,  and 
in  taking  into  said  train  or  trains  such  cars  as  it  was  necessary  to 
take  in,  or  set  off,  by  shackling  or  hitching,  unshackling  or  unhitch- 
ing the  cars,  as  might  be  necessary,  or  as  he  might  be  ordered  to  do 
by  the  superintendent,  or  other  officer  of  the  said  railroad;  and  it  was 
the  duty  of  the  defendants  to  keep  said  road  in  good  and  sufficient 
repair,  and  the  track  so  cleared  from  snow,  ice,  and  other  impedi- 
ments, and  the  engines  and  cars  used  and  drawn  thereon  in  good  and 
sufficient  order,  so  that  their  servants  and  men  employed  in  making 
up,  running,  managing  and  controlling  their  said  trains  upon  said 
road,  could,  with  ordinary  care  and  prudence,  do  and  perform  their 
said  duties  in,  upon,  and  about  said  engines  and  cars,  and  about  the 
said  railroad  with  safety;  yet  the  defendants,  not  regarding  their  said 
duty  in  these  respects,  negligently  and  carelessly  allowed  and  suffered 
their  said  road,  to  wit,  at  said  Canaan,  on  the  day  and  year  aforesaid,  to 
become  filled  and  blocked  up  with  snow  and  ice  on  the  side  and  sides 
of  said  road  and  tracks,  and  then  and  there  negligently  and  carelessly 
suffered  a  certain  freight  car  to  be  and  remain  out  of  repair,  by 
reason  of  which  negligence  and  carlessness  of  the  defendants  in  permit- 
ting the  said  road  and  tracks  to  become  so  filled  and  blocked  up  with 
snow  and  ice  as  aforesaid,  and  so  carelessly  and  negligently  permit- 
ting the  said  car  to  be  so  out  of  order,  as  aforesaid,  the  plaintiff,  while 
in  the  performance  of  his  duty  as  by  his  said  employment  by  and  with 
the  defendants  as  brakeman  on  said  train  or  trains,  in  shackling  and 
unshackling  said  cars  at  said  Canaan,  heretofore,  to  wit,  on  the  said 

1.  The  matter  to  be  supplied  within        2.  A  demurrer  to  this  declaration  was 
[  ]  will  not  be  found  in  the  reported     overruled. 

case.  See,  generally,  supra,  note  4,  p.  7. 
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tenth  day  oi  February,  and  while  in  the  exercise  of  great  care  and 
prudence  on  his  part,  was  unavoidably  caught  between  the  said  cars, 
and  run  against  and  upon  by  the  said  cars,  whereby  the  plaintiff's  arm 
was  broken,  and  he  was  so  otherwise  cut,  bruised  and  wounded  that 
he  became  and  was  very  weak,  sick,  sore  and  disordered,  and  so 
remained  and  continued  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  and  still  so  continues,  during  all  which  time  the  said 
plaintiff  suffered  great  pain,  and  has  been  wholly  prevented  and  hin- 
dered from  performing  any  business  whatever  during  that  time,  and 
deprived  thereby  from  earning  a  support  for  himself  and  family,  and 
so  now  continues;  and  also  by  means  of  the  premises  the  plaintiff 
was  forced  to  pay,  lay  out  and  expend,  and  has  necessarily  paid,  laid 
out  and  expended  divers  large  sums  of  money,  in  all  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  oi  five  hundred  dollars,  in  and 
about  endeavoring  to  be  healed  and  cured  of  his  wounds,  hurts  and 
bruises  occasioned  as  aforesaid;  to  the  damage  of  said  plaintiff,  as 
he  says,  the  sum  oi  five  thousand  ^oW^iX'a. 
[(Concluding  as  in  Form  No.  69^5. yy- 

Form  No.  13586. 

(Precedent  in  Patton  v.  Western  North  Carolina  R.  Co.,  96  N.  Car.  456.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5927. ) 

The  plaintiff  complaining  of  the  defendant  herein,  alleges: 

I.  That  defendant  is  a  railroad  corporation  duly  incorporated 
under  the  laws  of  this  state. J^ 

II.  And  the  plaintiff,  at  and  before  the  injuries  and  wrongs  herein 
after  mentioned,  was  employed  by  the  defendant  as  a  section  hand  on 

the  section  from to  Old  Fort,  on  the  line  of  the  railway,  at  and 

for  a  certain  hire  and  reward  agreed  upon  by  the  parties  in  that  be- 
half; that  the  plaintiff  was  hired  and  employed  by  one  Grant,  who 
was  the  agent  and  servant  of  the  defendant  in  that  behalf,  the  said 
Grant  being  the  section  boss  or  foreman  for  said  section,  with  full 
power  and  authority  of  the  defendant  to  hire  and  discharge  hands 
and  servants  in  that  behalf  on  said  section,  and  who  was  the  superior 
of  the  plaintiff  in  that  behalf,  whose  orders  and  commands,  in  the  line 
of  said  service,  as  the  agent,  foreman  and  boss  of  the  said  defendant, 
the  said  plaintiff  was  lawfully  bound  to  obey. 

III.  That  on  or  about  the day  of  March  or  February,  A.  D. 

i2>83,  the  said  Grant,  as  such  section  boss,  foreman  and  agent  of  the 
defendant,  and  superior  of  the  plaintiff,  ordered  and  commanded  the 
plaintiff  to  go  on  board  a  train,  at  the  village  of  Old  Fort,  on  the  line 
of  said  defendant's  railway;  the  train  of  the  defendant  being  man- 
aged, controlled,  run  and  conducted  by  the  agents  and  servants  of 
the  defendant,  and  the  plaintiff  obeying  the  order  and  command  of 
the  said  Grant,  in  the  line  of  his  duty  under  his  contract  of  service, 
did  get  on  said  train  with  the  said  Grant,  and  became  a  passenger 

1.  The  matter  enclosed  by  and  to  be  versed  a  judgment  for  defendant  and 
supplied  within  [  ]  will  not  be  found  ordered  judgment  on  the  verdict  for 
in  the  reported  case.  plaintiff. 

2.  In  this  case  the  supreme  court  re-        See,  generally,  supra,  note  4,  p.  7. 
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thereon  in  his  line  of  duty,  for  the  purpose  of  assisting  in  removing 
a  wreck  of  a  freight  train  on  said  railroad. 

IV,  That  the  train  was  in  motion;  and  that  as  said  train  neared 
and  approached  the  wreck,  Grant,  as  the  servant,  agent  and  section 
boss  of  the  defendant,  being  the  superior  of  the  plaintiff,  with  full 
power  and  authority  of  the  defendant  in  that  behalf,  and  the  plaintiff 
being  lawfully  bound  to  obey  the  orders  of  the  said  Grant,  agent  and 
servant  of  the  said  defendant,  and  the  said  train  being  in  motion  and 
running  at  a  swift  rate  of  speed,  the  defendant,  by  its  agent,  servant 
and  section  boss,  the  said  Grant,  not  regarding  its  duty  in  that  be- 
half, and  not  exercising  due  care,  carelessly,  negligently  and  unskil- 
fully ordered  and  commanded  the  plaintiff  to  jump  from  the  train, 
being  in  motion  as  aforesaid,  for  the  purpose  of  assisting  other  ser- 
vants and  section  hands  of  the  defendant  in  the  line  of  their  duty  in 
that  regard;  the  act  of  jumping  from  the  train  being  extra-hazardous 
and  dangerous,  and  the  defendant,  by  its  agents  and  servants,  and  by 
its  agent  and  servant,  the  said  Grant,  well  knowing  the  same,  and 
the  plaintiff  being  unacquainted  with  railway  service  in  general,  and 
a  novice  in  railroad  work,  and  being  ignorant  of  the  danger  and  haz- 
ard to  which  he  was  exposed  by  said  command  and  orders  of  the  said 
defendant,  and  without  any  fault  or  negligence  on  his  part  whatso- 
ever, did,  obeying  said  commands  and  orders  of  the  defendant,  jump 
from  said  train,  being  in  motion. 

V.  In  so  jumping  from  the  train,  the  plaintiff,  by  carelessness,  neg- 
ligence and  default  of  the  agents  and  servants  of  the  defendant,  and 
for  want  of  due  care  and  attention  by  the  said  Grant,  agent  and  ser- 
vant as  aforesaid,  and  the  said  defendant,  the  plaintiff  was  violently 
thrown  down  on  the  embankment  of  the  railway  of  the  defendant, 
whereby  the  plaintiff  was  greatly  cut,  bruised  and  wounded,  and  had 
his  leg  and  ankle  badly  fractured  and  dislocated,  so  that  he  became 
and  was  sick,  lame,  and  unable  to  walk. 

[Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  dd^S).^- 

Form  No.  13587. 

(Precedent  in  Wilson  v.  Charleston,  etc.,  R.  Co.,  51  S.  Car.  79.)' 

{{Commencing  as  in  Form  No.  5932.y\^ 
.  That  the  defendant  was  at  the  times  hereinafter  mentioned  and 
is  a  corporation  duly  created  and  existing  under  the  laws  of  the  State 
aforesaid. 

II.  That  the  plaintiff  was  on  the  17th  day  of  February,  i895,  in  the 
employ  of  the  defendant  company  as  a  car  cleaner,  and  while  so 
employed,  and  actively  engaged  in  the  performance  of  his  duties  in  a 
certain  passenger  coach  of  the  said  company,  then  on  its  main  line 
within  its  yard  limits  Sit  Charleston,  in  the  county  and  State  aforesaid, 
the  said  car  was  run  into  and  violently  struck  by  a  baggage  car  of  the 
said  company,  which  had  been  rolled  down  the  said  main  line  in  the 

1.  The  matter  enclosed  by  and  to  be  form,  but  judgment  for  plaintiff  was 
supplied  within  [  ]  will  not  be  found     reversed  for  errors  in  instructions. 

in  the  reported  case.  See,  generally,  supra,  note  4,  p.  7. 

2.  No   objection    was    made   to   this 
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manner  hereinafter  set  forth  by  employees  of   the  said  company 
engaged  in  making  up  a  train. 

III.  That  the  said  collision  caused  plaintiff  to  be  thrown  with 
great  force  against  and  upon  the  seats  in  the  car  in  which  he  was 
occupied  as  aforesaid,  thereby  seriously  bruising  and  injuring  his 
back  and  spine,  and  causing  him  severe  bodily  pain  and  suffering,  so 
that  he  has  not  since  been,  and  is  not  now,  able  to  perform  his 
accustomed  labors.  That  he  has  already  expended  a  considerable 
amount  for  medicine  and  medical  attendance,  and  is  advised  by  his 
physician  that  his  said  injuries  will  disable  him  permanently  from 
performing  such  labor  as  he  was  heretofore  capable  of,  and  will  con- 
tinue to  cause  him  pain  and  require  medical  attention  and  medicines 
for  the  rest  of  his  life. 

IV.  That  the  yard  master  of  said  company,  who  is  charged  with  the 
direction  and  control  of  the  movement  of  all  switch  engines  and  the 
making  up  of  trains  within  the  said  yard  limits  of  defendant,  was  at 
the  time  of  the  said  accident,  carelessly  and  negligently  absent  from 
his  post,  and  that  the  hostler  and  switchman  in  control  of  the  switch 
engine  to  which  the  said  baggage  car  was  attached,  carelessly  and 
negligently  uncoupled  it  from  the  tender  while  moving  at  a  rapid 
and  dangerous  speed  down  the  main  line  on  which  the  plaintiff's  car 
was,  and  that  there  was  no  brakeman  or  other  attendant  on  or  in 
charge  of  the  said  baggage  car,  as  was  customary  in  the  making  up 
of  trains. 

V.  That  by  reason  of  the  carelessness  and  negligence  of  the 
defendant,  as  hereinabove  set  forth,  plaintiff  has  been  damaged 
%10,000. 

Wherefore,  he  demands  judgment  against  the  defendant  for  the 
sum  of  %10,000,  and  for  the  costs  and  disbursements  of  this  action. 
[(^Signature  and  verification  as  in  Form  No.  5932. yi^ 

Form  No.  13588. 

(Precedent  in  Texas,  etc.,  R.  Co.  v.  Reed,  (Tex.  Civ.  App.  1895) 
32  S.  W.  Rep.  118. )« 

[(^Commencing  as  in  Form  No.  5934-^Y  ^^at  the  defendant,  the  Texas 
6^  Pacific  Raihvay  Company,  is  a  corporation  duly  incorporated  under 
the  laws  of  the  state  of  Texas,  and  owns  and  operates,  and  did 
operate  on  the  day  and  year  hereinafter  specified,  a  railway,  and  was 
engaged  as  a  common  carrier  for  hire  of  freight  and  passengers  over 
the  line  and  in  the  cars  of  its  said  railway,  and  was  charged  with  the 
legal  duties  and  liabilities  incident  to  such  corporations.  That 
defendant  company's  said  line  of  railway  does,  and  did  at  the  time 
hereinafter  complained  of,  extend  into  and  through  the  county  of 
Dallas,  in  the  state  of  Texas,  and  thence  in  a  westerly  direction  into 
and  through  the  county  of  Reeves,  in  said  state,  and  in  and  through  a 
certain  station  or  town  on  said  railway,  in  said  Reeves  county,  known 
and  called  as  Toyah.     That  said  defendant  has  a  local  agent  and 

1.  The  matter  to  be  supplied  within  2.  In  this  case  judgment  for  plaintiff 
[  ]  will  not  be  found   in  the   reported     was  affirmed. 

case.  See,  generally,  supra,  note  4,  p.  7. 
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officer  in  the  city  of  Dallas,  Dallas  county,  Texas,  to  wit,  one  J.  W. 
Ayers,  upon  whom  service  has  "been  had  in  this  cause.  That  said 
station  known  as  Toyah  was  on  the  day  and  date  hereinafter  named, 
the  end  of  what  is  known  as  a  railroad  "  division,"  with  a  railroad 
yard,  where  engines  are  changed,  cars  switched  and  transferred  or 
dropped  out,  freight  trains  made  up,  and  all  the  usual  work  done  that 
is  incident  and  necessary  at  the  end  and  beginning  of  "divisions  "  on 
railroads.  That  to  do  these  things  a  night  yard  master  or  foreman 
of  the  yard  is,  and  was  on  the  day  and  date  hereinafter  specified, 
employed  by  the  defendant  at  Toyah,  Texas,  whose  duty  it  was,  and 
whose  power  and  function  it  became,  to  direct  at  night  the  switching 
of  cars,  and  the  moving  and  making  up  of  trains,  the  moving,  dis- 
position, and  coupling  of  freight  cars  at  said  station  of  Toyah;  and 
that  said  night  yard  master  or  yard  foreman  had  full  power  and 
authority  to  employ  and  discharge  all  switchmen,  yard  hands, 
and  others  constituting  the  crew  working  under  him  in  and  at  said 
station  of  Toyah,  and  was  therefore  the  vice  principal  of  defendant, 
and  all  of  his  said  acts,  being  within  the  scope  of  his  authority,  were 
the  acts  of  the  defendant,  and  legally  binding  upon  the  defendant. 
That  the  said  yard  master  or  foreman  at  the  said  station  of  Toyah, 
at  the  time  of  the  injuries  hereinafter  complained  of,  namely,  Febru- 
ary 6,  iS90,  was  one  Ed  Moore,  under  whom  plaintiff  was  working 
as  above  stated,  and  by  whom  he  was  employed.  That  on  said  day, 
to  wit,  February  6,  i890,  the  said  yard  master,  his  engineer,  and 
plaintiff  composed  defendant's  yard  crew  at  Toyah,  and  were  engaged 
in  switching  cars  and  making  up  a  freight  train  in  said  yard,  the 
said  yard  master  directing  and  ordering  the  engineer,  who  was 
engaged  in  handling  the  engine  as  directed  and  commanded  by  the 
yard  master,  and  placing  the  cars  as  directed  by  the  yard  master,  act- 
ing entirely  under  the  orders  and  according  to  the  control  of  the  com- 
mands and  signals  of  the  yard  master;  and  the  plaintiff  was  then 
and  there  performing  the  general  duties  of  a  brakeman  and  switch- 
man, engaged  in  side  tracking,  cutting  out,  stopping,  and  coup- 
ling cars  in  accordance  with  the  orders  and  directions  given  him 
by  the  yard  master  as  to  making  up  the  train.  Plaintiff  had  nothing 
to  do  with  directing  the  course  or  movement  of  the  cars,  nor  with 
the  signals  to  the  engineer  used  in  the  movement  thereof;  the  same 
being  done  by  said  yard  master, — it  being  plaintiff's  sole  duty  to 
stop  and  couple  the  cars  in  accordance  with  the  yard  master's  direc- 
tions in  making  up  the  train.  Plaintiff  avers  that  on  said  night,  to 
wit,  February  6,  iS90,  he  was,  as  switchman  and  brakeman  of  the 
defendant,  assisting  in  making  up  a  train,  as  heretofore  explained,  at 
the  Toyah  yard;  that  certain  cars  had  been  side  tracked  or  stopped 
on  the  side  track,  parallel  to  the  main  line  or  track;  that  a  train  was 
being  made  up  on  the  main  track;  that  a  caboose  was  standing  on 
the  main  track,  waiting  for  the  cars  to  be  attached  to  it,  and  it  was  a 
part  of  plaintiff's  duty,  as  ordered,  and  requested  by  the  yard  master, 
to  attend  to  the  stopping  of  the  cars  and  coupling  them  to  the 
caboose  as  the  same  would  be  sent  down  the  track  by  the  yard 
master;  that  after  stopping  the  cars  on  the  side  track,  as  aforesaid, 
plaintiff,  as  requested  and  directed  by  said  yard  master,  and  as  it  was 
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his  duty  to  do,  crossed  promptly  over  to  the  main  track,  to  catch 
and  ride  down  and  stop  with  the  brakes  and  couple  to  the  caboose 
the  next  car  which  the  yard  master  had  advised  plaintiff  that  he  (the 
yard  master)  would  send  down  the  main  track;  that  a  box  freight  car 
was  then  pushed  down  the  main  track,  and  turned  loose  by  the  yard 
master,  in  the  manner  heretofore  explained,  and  when  the  car 
reached  plaintiff  he  mounted  the  same,  to  put  on  the  brakes  and  stop 
the  car,  as  it  was  his  duty  to  do,  to  prevent  its  running  into  the 
caboose  standing  on  the  main  track,  and  in  order  to  properly  couple 
the  car  onto  the  caboose;  that  though  the  plaintiff  exercised  all  the 
care  and  diligence  possible  to  stop  said  car,  and  to  properly  couple 
the  same  onto  the  caboose,  yet,  on  account  of  the  negligence  and 
recklessness  of  the  yard  master,  who  sent  the  said  car  down  the  track, 
the  car  was  sent  down  with  such  force  and  speed  that  it  was  impos- 
sible for  plaintiff  to  stop  the  car  in  proper  time,  and  it  rushed  into 
and  struck  the  caboose  before  it  was  possible  for  plaintiff  to  stop  the 
car,  though  using  his  very  best  efforts  so  to  do,  and  by  the  collision 
plaintiff  was  knocked  down  from  off  the  top  of  said  car,  was  wounded, 
maimed,  and  disabled  for  life,  as  hereinafter  specified.  Plaintiff 
avers  that  the  yard  master,  Ed  Moore,  was  with  said  engine,  direct- 
ing the  movements  of  the  same,  and  undertook  to  run  said  car  down 
the  main  track,  as  it  was  his  duty  to  do,  for  it  to  be  coupled  to  said 
caboose;  that  this  was  always  done  by  the  engine  starting  the  car, 
and  then  the  car  being  uncoupled  from  the  engine,  and  then  allowed 
to  run  down  the  track,  which  was  a  considerable  grade,  by  its 
momentum;  that  said  yard  master,  wholly  disregarding  and  neglect- 
ing his  duty  and  obligations,  and  with  gross  and  inexcusable  negli- 
gence and  want  of  care,  well  knowing  that  he  was  going  to  turn 
loose  said  car  down  a  grade  for  plaintiff  to  catch  and  stop  it,  ran  or 
pushed  the  car  with  the  engine  until  its  speed  was  entirely  too  great 
for  the  car  to  be  turned  loose,  and,  disregarding  plaintiff's  life,  failed 
properly  to  signal  the  engineer  when  to  stop,  and  recklessly  uncoupled 
and  let  the  car  loose,  and  it  ran  down  the  track  with  the  conse- 
quences heretofore  stated.  Plaintiff  avers  that  said  yard  master  had 
often  sent  cars  down  said  track  for  him  to  stop  them;  that  the  same 
had  been  and  could  be  done  without  danger  to  the  brakeman,  by  the 
yard  master's  uncoupling  the  car  before  the  engine  gave  it  too  much 
speed,  that  on  the  occasion  complained  of  herein  plaintiff  supposed 
the  yard  master  would  exercise  proper  care,  and  not  send  the  car 
down  the  track  as  he  did,  but  would  send  it  down  with  reasonable 
speed,  as  he  had  always  done  theretofore.  Plaintiff  avers  that  at  the 
time  he  was  injured  it  was  at  night,  — it  was  so  dark  that  he  could 
not  see  the  car  up  the  track,  —  and  that  he  did  not  know,  and  it  was 
impossible  for  him  to  know,  how  fast  said  car  was  running,  until  it 
was  too  late  tor  him  to  prevent  his  injury.  Plaintiff  avers  that  he 
was  knocked  from  the  top  of  said  car  without  any  fault  or  negligence 
on  his  part,  but  by  and  on  account  of  the  gross  negligence  of  said 
yard  master,  who  had  the  right  to  employ  and  discharge  the  plain- 
tiff, and  other  like  employees  of  defendant  working  under  him; 
wherefore  the  defendant  is  liable  to  the  plaintiff  for  the  injuries 
received  as  heretofore  stated.     Plaintiff  avers  that  said  injuries  so 
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received  by  him,  and  inflicted  by  the  negligence  of  the  defendant,  as 
hereinbefore  and  hereinafter  stated,  were  and  are  the  direct,  proxi- 
mate, and  natural  results  of  the  said  negligent  acts  and  omissions  of 
the  defendant.  Plaintitf  shows  that  the  injuries  received  and  sus- 
tained by  him  were  and  are  as  follows:  His  left  arm  was  broken, 
bruised,  and  lacerated,  and  shortly  after  said  injury  had  to  be  ampu- 
tated near  the  shoulder  joint.  His  right  arm  was  shattered  and 
broken,  rendering  said  arm  so  weak  and  deformed  as  to  be  per- 
manently useless  and  crippled.  His  head  and  face  were  mashed  and 
bruised,  and  his  cheek  bone  broken,  and  plaintiff  was  subjected  to 
great  physical,  bodily  and  mental  suffering  in  consequence  of  said 
injuries,  and  lay  for  many  days  in  a  state  of  acute  bodily  and  mental 
pain  and  danger  of  death.  That  prior  to  said  injuries  plaintiff  was  a 
young  and  vigorous  man,  2S  years  of  age,  competent  to  earn,  ajid 
earning,  good  wages;  and  that  on  account  of  said  wound  and  injuries 
he  is  now  unable  to  perform  the  work  for  which  he  had  qualified 
himself,  or  any  other  manual  labor,  and  is  unable  to  support  himself 
for  the  remainder  of  his  life.  For  all  of  which  injuries  plaintiff  prays 
judgment  for  actual  damages  in  the  sum  of  $25,000.  Plaintiff  further 
avers  that  he  has  been  put  to  great  expense,  and  has  incurred  a  large 
expense,  to  wit,  the  sum  of  $W0,  for  medical  and  surgical  attention 
and  treatment  for  said  wounds  and  injuries,  for  the  recovery  of 
which,  as  part  of  his  actual  damages,  he  also  prays  judgment. 
[(^Signature  as  in  Form  No.  5932.yy- 

bb.  From  Defective  Appliances.' 

1.  The  matter  to  be  supplied  within  scending  from  said  gangway;  that  on 
[]  will  not  be  found  in  the  reported  or  about  ^a^  day  of  September,  1896,  the 
case.  plaintiff,    being  then    an  employee  of 

2.  Precedents  —  Approach  to  Building,  the  defendant,  and  being  ignorant  of 
—  In  Rinake  v.  Victor  Mfg.  Co.,  (S.  the  fact  that  the  said  plank  had  been 
Car.  1899)  32  S.  E.  Rep.  983,  plaintiff  allowed  to  become  loose,  and  relyingon 
alleged  "  that  it  was  the  duty  of  the  the  defendant's  performing  its  duty 
defendant  to  furnish  and  keep  in  safe  towards  its  employees,  undertook  to 
and  proper  repair  the  approaches  to  its  ascend  to  the  said  gangway,  by  means 
buildings,  so  aS  to  allow  its  employees  of  said  plank,  as  he  had  often  done  be- 
and  other  persons  readily,  easily,  and  fore,  when  suddenly,  and  without  warn- 
safely  to  enter  and  leave  its  said  build-  ing,  the  said  plank,  while  the  plaintiff 
ings,  but  that,  disregarding  its  duty  in  was  ascending  to  said  gangway  for  the 
this  respect,  it  knowingly,  carelessly,  purpose  of  attending  to  his  duties,  fell, 
and  negligently  allowed  a  plank,  which  and  the  plaintiff  was  thrown  violently 
had  been   arranged    by  the  defendant,  to  the  ground." 

or  which  it  had  allowed  to  be  arranged.         Clothes    Wringer.  —  In    Hoepper    v. 

(and  in  which   arrangement  it   had  for  Southern  Hotel  Co.,  142  Mo.  378,  the 

a  long  time  acquiesced),  for  the  pur-  petition  charged  that  "  on  the  r4th  day 

pose  of  allowing  its  employees  to  ascend  of  May,  iSg2,  the  plaintiff  was  in  the 

to  a  gangway  leading  into  its  buildings,  service   of   the   defendant,    running  a 

and  which  the  employees  of  the  defend-  certain  steam  clothes  wringer.     That 

ant,  with  its  knowledge,  acquiescence,  said  machine   and   appliances  thereof 

and  consent,  used  for  the   purpose  of  were  and  had   been    for   a   long   time 

readily,  easily  entering  and  leaving  its  prior  to  said  time,  in  a  defective  and 

said  buildings,  to  become  loose,  and  to  dangerous  condition,  as  defendant  by 

remain  so  for  a  long  time,  so  that  while  its   agent   having    charge   of   keeping 

in  such  condition  it  was  dangerous  for  the  same  in  repair  well  knew;  that  the 

anyone  to  use  it  in  ascending  or  de-  springs  and  appliances  of  said  machine 
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were  worn  out  and  loose,  whereby  said 
appliance  ran  rough  and  jerked.  That 
on  said  day,  while  plaintiff  was  in  the 
discharge  of  the  duty  of  her  employ- 
ment, adjusting  clothes  in  said  wringer, 
owing  to  said  defective  condition  of  said 
machine  the  rim  of  the  wringer  was 
caused  to  strjjce  plaintiff's  right  arm 
at  the  elbow  with  great  force,  whereby 
plaintiff's  arm  was  fractured  and  mus- 
cles and  sinews  of  said  arm  greatly 
contused  and  lacerated,  so  that  her 
right  hand  and  fingers  thereof  are 
drawn  out  of  shape  and  greatly  in- 
jured. That  defendant  was  negligent 
in  furnishing  said  appliances  in  said 
defective  condition  to  plaintiff  to  work 
with  in  the  discharge  of  her  said  em- 
ployment." 

Tracks.  —  In  Lake  Erie,  etc.,  R.  Co. 
V.  Morrissey,  177  111.  376,  the  material 
parts  of  plaintiff's  declaration  were  as 
follows,  to  wit:  "And  the  plaintiff 
avers  that  it  was  the  duty  of  the  de- 
fendant -to  keep  and  maintain  that 
portion  of  its  main  tracks  in  the  vicin- 
ity of  said  side-tracks  as  aforesaid, 
which  it  was  necessary  for  the  plaintiff 
to  pass  over  in  order  to  do  switching 
and  coupling  and  uncoupling  of  cars, 
in  a  safe  and  proper  condition,  so  as 
not  to  expose  the  plaintiff  or  the  serv- 
ants of  said  company  to  any  unneces- 
sary danger  or  liability  of  accident,  and 
it  was  then  and  there  the  duty  of  the 
defendant  to  have  filled  in  the  space 
between  the  ties,  and  underneath  the 
same,  of  its  said  railroad  track  with 
cinders  or  other  substance,  to  fill  the 
same  up  level  with  the  top  of  the  ties 
to  the  bottom  of  the  rail  of  the  said  de- 
fendant's track  that  was  laid  on  said 
ties,  so  that  the  plaintiff  and  the  serv- 
ants of  the  said  company  whose  duty 
it  was  to  couple  and  uncouple  the  cars 
and  do  switching,  in  standing  and 
walking  on  said  track  in  order  to 
couple  its  said  cars,  the  plaintiff  would 
not  be  exposed  to  unnecessary  danger 
or  liability  to  catch  his  foot  underneath 
the  rails  of  said  ties  or  stumble  or  trip 
over  the  same.  And  plaintiff  avers 
that  the  said  defendant,  not  regarding 
its  duty  in  that  behalf,  carelessly  and 
negligently  permitted  that  portion  of 
its  main  track  in  the  vicinity  of  the  said 
switch  and  side-track  at  the  village  of 
East  Lynn  and  in  the  switch  yard  there, 
to  remain  in  unsafe  repair  and  condi- 
tion, and  then  and  there  carelessly  and 


negligently  permitted  the  same  to  be 
and  remain  out  of  repair,  and  negli- 
gently and  carelessly  permitted  certain 
ties  to  remain  above  the  surface  of  the 
ground,  and  negligently  and  carelessly 
permitted  the  north  rail  of  the  track  of 
the  said  defendant's  railroad  on  the 
main  track,  as  aforesaid,  to  remain 
above  the  ground,  and  failed  to  have 
the  ground  between  the  ties  and  the 
bottom  of  the  rail  filled  up  so  that  plain- 
tiff would  not  be  exposed  to  danger  of 
accident  in  attending  to  his  duties  as 
such  conductor  while  in  and  about 
coupling  and  uncoupling  cars  pass- 
ing along  and  over  the  said  track, 
which  he  was  obliged  to  do  while  at- 
tending to  his  duties  in  coupling  and 
switching  the  said  cars.  And  plaintiff 
avers  that  while  standing  and  walking 
upon  the  said  portion  of  the  said  main 
track,  which  he  was  obliged  to  do  in 
order  to  make  a  coupling  between  thp 
cars  on  the  head  end  and  the  cars  in 
the  rear  end  of  defendant's  train  in  the 
line  of  his  employment  pursuant  to  his 
duty,  not  knowing  the  defective  condii- 
tion  of  the  said  track  as  aforesaid,  in 
the  night  time,  was  then  and  there  ex- 
posed to  unnecessary  danger  and  lia- 
bility to  accident,  and  then  and  there, 
while  so  engaged  in  making  a  coupling 
between  the  defendant's  cars,  as  afore- 
said, standing  and  walking  upon  the 
said  portion  of  the  main  track,  using 
due  care  and  caution  for  his  own  per- 
sonal safety  in  the  line  of  his  duty,  his 
left  foot  became  and  was  caught  and 
fastened  underneath  the  rail  of  the  said 
defendant's  track  and  against  one  of 
the  ties  of  the  same,  and  he  then  and 
there  was  unable  to  extricate  the  same, 
and  the  plaintiff  was  then  and  there 
thrown  with  great  force  and  violence, 
and  by  the  momentum  of  the  cars  he 
was  so  engaged  in  coupling,  neces- 
sarily and  unavoidably  fell  to  and  upon 
the  north  rail  of  said  main  track,  and 
divers  wheels  of  one  of  the  defendant's 
cars  which  plaintiff  was  then  and  there 
engaged  in  coupling,  then  and  there 
ran  and  passed  over  his  left  leg, 
whereby  his  left  leg  was  crushed  so 
that  it  became  and  was  necessary  to 
amputate  the  same  above  the  knee." 

Warning  Signals.  —  In  Pennsylvania 
Co.  V.  Sears,  136  Ind.  460,  plaintiff  al- 
leged "That  for  the  last  ten  years  the 
defendant  has  possessed  and  operated 
the  Pittsburgh,  Fort  IVayne  and  Chicago 
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Railroad,  extending  from  Pittsburgh,  in 
said  State  of  Pennsylvania,  through  the 
city  of  Fort  Wayne,  Indiana,  to  Chicago, 
Illinois. 

Plaintiff  further  avers  that  from  the 
i6th  of  November,  iSc$y,  to  the  8th  of 
May,  i8SS,  inclusive,  he  was  employed 
by  the  defendant  as  brakeman  on  the 
division  of  its  said  road  between  said 
J^t.  fVayne  and  the  city  of  Chicago;  that 
on  said  Sth  day  of  May  he  left  Chicago 
as  brakeman  on  the  defendant's  train, 
No.  76,  for  said  Ft.  Wayne.  And  the 
plaintiff  avers  that  between  the  town  of 
Wheeler  and  the  city  of  Valparaiso,  in 
said  State  of  Indiana,  the  defendant  for 
the  period  of.  to  wit.yfz/^  years  last  past, 
has  carelessly,  negligently,  and  reck- 
lessly maintained  an  unlawful  and 
dangerous  overhead  bridge  over  its  said 
railroad,  and  unlawfully,  carelessly  and 
negligently  maintained  said  bridge  so 
low  that  when  a  brakeman  passed 
thereunder  standing  upon  a  refrigera- 
tor car  or  other  highest  cars  used  by  the 
defendant  on  its  said  road,  his  head 
would  come  in  contact  with  and  strike 
against  said  bridge,  and  the  plaintiff 
further  avers  that  although  the  defend- 
ant so  unlawfully,  carelessly  and  neg- 
ligently maintained  said  bridge  in  a 
dangerous  condition,  as  aforesaid,  yet 
it  carelessly,  negligently  and  unlaw- 
fully failed,  neglected,  and  refused  to 
keep  proper,  suitable,  and  safe  guards 
up  at  either  side  of  said  bridge  in  such 
a  position  or  of  such  a  kind  or  character 
as  would,  with  reasonable  safety,  cau- 
tion or  warn  brakemen  upon  its  train 
that  they  were  approaching  and  about 
to  pass  under  said  bridge,  and  the 
defendant  during  said  period  also 
carelessly,  negligently  and  unlawfully 
neglected  and  refused  to  keep  proper, 
safe  and  suitable  lights  or  lamps  upon 
said  bridge  in  the  night  time  to  notify 
or  warn  brakemen  upon  its  freight 
trains  of  the  presence  of  said  bridge 
and  of  their  approach  thereto. 

And  plaintiff  avers  that,  to  wit,  on 
said  Sth  oi  May,  in  the  night  time,  while 
it  was  dark,  he  was  engaged  as  such 
brakeman  by  the  defendant  on  its  said 
train,  No.  76,  in  running  said  train 
eastward  upon  said  road  and  under 
said  bridge  so  negligently  maintained, 
as  aforesaid,  and  upon  and  about  which 
bridge  the  defendant  negligently  and 
carelessly  failed  at  the  time  said  plain- 
tiff was  approaching  and  passing  said 
bridge  upon  said  train,  as  aforesaid,  to 
keep,  place,  or  have  any  lights  upon  or 


about  said  bridge  to  warn  or  notify  him 
that  he  and  said  train  were  approaching 
and  about  to  pass  said  bridge;  and  the 
defendant  also  negligently  and  care- 
lessly, neglected,  failed  and  refused  at 
the  time  the  plaintiff  was  approaching 
said  bridge  and  about  to  pass  the  same 
as  aforesaid  upon  said  train  to  place  or 
keep  upon  or  near  said  bridge  any  suit- 
able or  proper  guards  or  ticklers  to 
give  the  plaintiff  notice  that  he  was  ap- 
proaching or  about  to  pass  said  bridge, 
and  he  avers  that  after  said  train  passed 
said  town  of  Wheeler  he  was  diligently 
and  carefully  engaged  in  his  duties  as 
such  brakeman,  and  without  any  fault 
or  lack  of  care  and  due  diligence  on  his 
part,  and  without  any  knowledge  on 
his  part  that  he  was  approaching  and 
about  to  pass  under  said  bridge,  said 
train,  upon  which  he  was  so  diligently, 
carefully  and  faithfully  braking  as 
aforesaid,  ran  past  and  under  said 
bridge,  and  carried  the  plaintiff,  with- 
out any  fault  whatever  on  his  part, 
under  and  against  said  bridge,  and 
whereby  and  without  any  fault  on  his 
part,  his  head  was  brought  in  collision 
with  said  bridge  above  said  train,  and 
his  head  collided  with  said  bridge  above 
said  train  with  great  violence,  whereby 
his  skull  was  fractured,  his  head 
and  face  were  bruised,  mangled,  and 
crushed  and  his  lip  cut  through  and 
greatly  injured,  and  whereby  he  be- 
came and  was  insensible  and  helpless, 
and  his  shoulder,  neck,  and  body  be- 
came and  were  bruised  and  greatly  in- 
jured, and  whereby  h^  was  thrown  to 
the  ground  upon  said  railroad  track, 
and  the  cars  ran  over  him  and  crushed 
his  leg  from  his  foot  to  his  thigh  so 
that  it  became  necessary  to  amputate 
the  same,  which  was  done,  by  means 
of  which  injuries  he  became  sick,  sore 
and  distressed,  and  suffered  great  pain 
and  anguish,  both  mentally  and  physi- 
cally, and  his  life  was  for  a  long 
time,  to  wit,  for  six  months,  despaired 
of,  and  he  became,  and  was  and  is, 
wholly  disabled  from  ever  again  fol- 
lowing his  business  or  profession,  and 
from  ever  again  earning  his  living,  and 
he  was  compelled  to  lay  out  and 
expend,  to  wit,  %soo  in  nursing,  medi- 
cines, and  medical  and  surgical  attend- 
ance in  being  treated  for  said  injuries, 
and  he  avers  that  he  was  so  injured  as 
aforesaid  without  any  fault  whatever 
on  his  part;  that  he  had  not,  at  or  be- 
fore he  was  so  injured,  any  knowledge 
or  notice  whatever  that  said  bridge  was 
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Form  No.  13589. 

(Precedent  in  Missouri  Pac.  R.  Co.  v.  Dwyer,  36  Kan.  59.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  5917. y\^ 

Plaintiff  for  his  cause  of  action  states  that  the  defendant  is,  and 
was  at  the  date  hereinafter  mentioned,  a  railroad  corporation  oper- 
ating, running  and  maintaining  a  railroad,  and  doing  business  in  the 
state  of  Kansas  from  the  state  line  between  Missouri  and  Kansas,  at 
the  Missouri  river,  to  Atchison,  in  said  state  of  Kansas  —  its  said  rail- 
road passing  and  being  operated  in  and  through  the  county  of  Wyan- 
dotte, in  said  state  oi  Kansas;  that  on  the  11th  day  oi  December,  i882, 
plaintiff  was  in  the  employ  of  defendant  as  a  brakeman  on  its  said 
railroad;  that  it  was  defendant's  duty  then  and  thereto  furnish  plain- 
tiff with  suitable  cars,  machinery  and  appliances  upon  and  by  means 
of  which,  as  such  employee,  he  might  safely  discharge  his  duties  by 
the  use  of  ordinary  care  and  prudence;  that  on  said  date  defendant, 
disregarding  its  duty,  negligently  and  carelessly  placed  in  the  train 
on  which  plaintiff  was  engaged  to  perform  services  as  such  brake- 
man,  a  car  having  an  insecure,  unsafe  and  defective  brake-staff,  in 
this  —  that  said  brake-staff  was  cracked  and  broken,  all  of  which  facts 
were  known,  or  by  the  use  of  ordinary  care  and  prudence  might  have 
been  known,  to  defendant,  and  were  unknown  to  plaintiff;  that  plain- 
tiff, while  at  the  place  on  said  car  which  his  duty  as  such  employee 
required  him  to  be,  on  the  night  of  said  December  11th,  near  Pomeroy, 
a  station  on  defendant's  said  railroad,  and  while  then  and  there  in 
the  careful  performance  of  his  duty  in  attempting  to  set  the  brake 
having  said  defective,  insecure  and  unsafe  brake-staff,  said  brake-staff 
broke  and  separated,  precipitating  the  plaintiff  violently  to  and  upon 
the  track  of  said  railroad,  the  trucks  of  one  of  the  cars  passing  over 
his  right  leg,  then  and  there  breaking,  crushing  and  mangling  it  to 
such  an  extent  as  to  render  its  amputation  necessary  to  save  his  life, 
which  was  done;  that  plaintiff  has  suffered  and  still  suffers  great  pain, 
and  is  permanently  disabled  by  reason  of  said  injury. 

Wherefore,  plaintiff  says  he  is  damaged  in  the  sum  of  twenty-five 
thousand  C\iO\\zx%,  for  which  sum  and  costs  he  demands  judgment. 

[(^Signature  and  verification  as  in  Fortn  No.  59n.y^ 

(bb)  Bumpers  and  Drawbar.^ 

so  low  that  it  would  come  in  collision  [  ]  will  not  be  found  in  the  reported 

with  his  head  or  any  part  of  his  body,  case. 

or  that  it  was  low  enough  to  touch  him  3.  Precedent.  —  In  Evans  v.  Chamber- 
as  he  passed  under  the  same.  And  he  lain,  40  S.  Car.  104,  the  plaintiff's  com- 
avers  that  all  said  injuries  were  caused  plaint  alleged  as  follows,  to  wit:  "That 
by  the  negligence  and  carelessness  of  at  night,  at  Branchville,  a  station  on 
the  defendant  as  aforesaid,  to  his  dam-  said  line  of  railway,  he  was  engaged 
age  in  the  sum  oi  fifteen  thousand  doX-  in  coupling  cars  on  said  freight  train, 
lars,  for  which  he  sues  and  demands  which  said  act  was  his  duty,  and  within 
judgment."  the    scope   of    his    employment;    that 

1.  Judgment  for  plaintiff  was  affirmed  while  making  a  coupling  on  said  train, 
in  this  case  on  condition  of  his  remit-  it  was  necessary  for  plaintiff  to  use  his 
ting  part  of  verdict.  right  hand  to  hold  and  place  in  posi- 

See,  generally,  supra,  note  4,  p.   7.         tion   the   coupling    pin;    that   while  so 

2.  The  matter  to  be  supplied  within     engaged,  the  cars  were  pushed  together 
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Form  No.  13590. 

(Precedent  in  Guthrie  v.  Maine  Cent.  R.  Co.,  81  Me.  572.)' 

{{Commencing  as  in  Form  No.  69Ji.0.y\'^  For  that  the  defendant 
corporation  on  the  twenty-second  day  of  E'ebruary,  A.  D.  i857,  was  pos- 
sessed of  a  certain  railroad  extending  through  Bangor  aforesaid,  and 
was  then  in  the  full  occupation  of  said  railroad,  thereon  running  and 
using  locomotive  engines  and  cars,  and  had  the  control,  management 
and  direction  of  said  railroad,  and  the  engines  and  cars  on  the  same; 
and  the  plaintiff,  the  said  William  Guthrie,  was,  at  said  Bangor,  on 
the  day  and  year  last  aforesaid,  in  the  employ  of,  and  at  work  for  the 
defendant  corporation,  as  brakeman,  by  reason  whereof,  it  became 
and  was  his  duty  to  help  attend  to  the  brakes  upon  the  cars  and  train 
of  cars  of  the  defendant  corporation  upon  which  he  was,  and  to  assist 
in  shackling  and  unshackling  cars,  making  up  trains,  setting  out  cars 
from  trains,  and  in  helping  said  cars  and  trains  of  cars  out  of  the 
yard  and  depot  of  the  defendant  corporation,  at  said  Bangor.  And 
it  was  the  duty  of  the  defendant  corporation  to  have  and  keep  the 
engines  and  cars,  so  by  it  used  and  drawn  upon  said  railroad,  in  good 
and  sufficient  condition  and  repair,  so  that  its  brakemen  and  other 
servants  could,  in  setting  out  cars,  making  up,  managing  and  moving 
trains  of  cars  upon  said  railroad,  with  proper  care  and  prudence,  per- 
form their  duties  in,  upon  and  about  said  engines  and  cars,  and  about 
said  railroad  with  safety.  Yet  the  defendant  corporation,  not  regard- 
ing their  said  duty,  on  the  day  and  year  last  aforesaid,  at  said  Ban- 
gor, carelessly  and  negligently  suffered  and  allowed  a  certain  freight 
car,  so  as  aforesaid  by  it  used,  to  be  and  remain  broken  and  out  of 
repair,  unfit  for  use,  and  dangerous  to  handle,  the  end  thereof  smashed 
in,  and  drawbar  torn  away,  the  bumpers  upon  one  end  smashed  and 
broken;  all  of  which  was  known  to  the  defendant  but  unknown  to 
the  plaintiff,  by  reason  of  which  neglect  of  duty  by  the  defendant 
corporation,  and  broken  condition  of  said  car,  the  plaintiff,  while  in 
the  performance  of  his  duty,  as  such  brakeman,  for  said  corporation, 
in  attempting  to  shackle  another  and  a  moving  car  to  said  broken 

with  undue  force  by  the  engineer,  and  carelessness  and  negligence  of  defend- 
through  the  carelessness  and  wanton  ant  in  using  such  defective  and  inse- 
negligence  of  the  defendant,  a  weak,  cure  bumper,  and  the  careless  and 
defective,  and  insecure  bumper  had  reckless  manner  of  defendant's  agents 
been  appended  to  one  of  said  freight  in  pushing  said  cars  together,  said  in- 
cars,  which  said  fact  was  unknown  to  jury  to  plaintiff  could  not  have  hap- 
the  plaintiff;  that  as  soon  as  the  bump-  pened,  it  being  otherwise  impossible 
ers  of  the  said  freight  cars  came  to-  for  said  cars  to  have  come  together  so 
gelher,  by  reason  of  the  negligence  as  to  injure  plaintiff.  That  by  reason 
and  carelessness  of  the  defendant  or  of  defendant's  negligence,  plaintiff  has 
his  agents  in  using  unnecessary  force  lost  the  entire  use  of  his  right  arm, 
in  pushing  said  cars,  and  by  reason  and  has  been  damaged  thereby  to  the 
of  said  insecure,  weak,  and  defective  reasonable  amount  of  two  thousand 
bumper,    said   bumper  was   driven  in  {%2,oo6)  dollars." 

and  rendered  useless,  allowing  plain-  1.  This  declaration  was  held  to  state 

tiff's  right  arm  to  be  caught  between  the  a  good  cause  of  action, 

dead-block  of  one  car  and  the  body  of  See,  generally,  supra,  note  4,  p.  7. 

the  other,  thereby  breaking,  mangling,  2.  The  matter  to  be  supplied  within 

and   rendering   the    same    useless   for  [  ]   will   not  be  found  in  the  reported 

life.      That   had   it   not   been    for   the  case. 
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car,  at  said  Bangor,  on  the  twenty-second  A2l\  of  February,  a.  d.  i8(97> 
and  while  in  the  exercise  of  due  care  and  caution,  was  caught  by  and 
between  said  broken  car  and  said  other  car  to  which  he  was  attempt- 
ing to  shackle  it,  and  thereby  plaintiff's  body  was  jammed,  crushed, 
broken,  bruised  and  wounded,  the  bones  of  his  right  shoulder  broken 
and  displaced,  his  shoulder  and  right  arm  wounded  and  disabled,  and 
permanently  injured,  and  his  left  foot  jammed  and  toes  crushed,  so 
that  his  great  toe  had  to  be  and  was  amputated,  his  head  was 
wounded,  and  mind  and  power  of  speech  injured,  and  he  thereby 
became  and  was  sick,  sore  and  disordered,  and  has  so  continued  for 
a  long  space  of  time,  to  wit:  from  thence,  hitherto,  and  still  so  con- 
tinue^,  during  all  which  time  the  plaintiff  thereby  has  suffered  great 
pain  of  body  and  mind,  and  has  been  wholly  prevented  from  doing 
any  labor  or  business  whatever. 

Also,  for  that  the  said  Maine  Central  Railroad  Company,  a  body 
corporate,  before  and  on  the  twenty-second  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-seven, 
was,  and  ever  since  has  been  possessed  of  a  certain  railroad,  extend- 
ing from  Portland,  in  Cumberland  county,  state  aforesaid,  to  and 
through  Bangor,  aforesaid,  in  said  county  of  Penobscot,  to  Vanceboro, 
and  was  before,  and  on  said  twenty-second  d^^iy  oi  February,  aforesaid, 
and  has  been  ever  since,  in  the  full  occupation  of  said  railroad, 
thereon  running  and  using  locomotive  engines  and  cars,  for  the  trans- 
portation of  passengers,  freight  and  for  other  purposes,  and  having  the 
control,  management  and  direction  of  said  railroad,  and  the  engines 
and  cars  on  the  same.  And  the  plaintiff,  the  said  William  Guthrie, 
was  before,  and  on  said  tiventy-second  day  of  February,  in  the  year  last 
aforesaid,  in  the  employ  of  said  railroad  company,  and  on  the  day  and 
year  last  aforesaid,  at  Bangor,  at  work  in  such  employ  for  said  com- 
pany as  brakeman,  by  reason  of  which  employment  and  work  as 
braiceman,  it  then  became,  and  was  his  duty  to  help  attend  to  the 
brakes  upon  the  cars  and  trains  of  cars  of  the  defendant  corporation, 
upon  which  he  was,  and  to  assist  in  shackling  and  unshackling  cars, 
making  up  trains,  setting  out  cars  from  trains,  and  in  helping  said 
cars  and  trains  out  of  the  yard  and  depot  of  defendant  corporation 
at  '&2\di  Bangor.  And  it  was  the  duty  of  the  defendant  corporation  to 
have  and  keep  its  engines  and  cars  so  by  it  used  and  drawn  upon  said 
railroad  in  good  condition  and  repair;  and  to  make,  have,  and  make 
known  to  its  engineers,  conductors,  and  its  other  servants  and 
employees,  and  to  enforce  proper  rules  and  regulations  for  the  making 
up,  running,  management  and  control  of  its  trains,  the  repair,  and 
transfer,  and  conveyance  for  repair,  and  handling  of  its  broken 
engines  and  cars,  and  for  notifying"  and  warning  its  employees  of 
danger  to  them,  and  to  protect  them  as  far  as  practicable,  against 
accident  and  injury  to  them  in  its  service,  so  that  said  servants  and 
employees  could,  with  proper  prudence  and  care,  peform  their  duties 
in,  upon  and  about  said  engines  and  cars  and  about  said  railroad  with 
reasonable  safety.  Yet  the  defendant  corporation,  not  regarding  its 
said  duty  in  the  premises,  had  not  before,  nor  did  it  on  the  day  and 
year  last  aforesaid,  have  or  make  known  to  its  engineers,  conductors, 
or  its  other  employees,  proper  rules  and  regulations,  or  any  rules  and 
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regulations  at  all,  for  the  repair  of  its  broken  cars,  their  handling, 
transfer  and  conveyance  for  repair  or  otherwise,  or  for  notifying  or 
warning  its  brakemen  or  other  employees,  that  a  car  was  broken,  unfit 
for  use,  or  dangerous  to  handle.  And  the  defendant  corporation,  on 
the  day  and  year  last  aforesaid,  at  said  Bangor^  made  up  a  train  of 
cars  on  the  said  railroad,  and  by,  through,  and  because  of  its  said 
neglect  of  duty,  carelessly  and  negligently  attached  to  the  end 
thereof,  a  broken  car,  unfit  for  use  and  dangerous  to  handle,  without 
warning  or  notice  to  its  brakemen  or  others,  of  its  broken  or  danger- 
ous condition;  by  reason  of  which  neglect  of  duty  by  the  defendant 
corporation,  and  broken  and  dangerous  condition  of  said  car,  the 
plaintiff,  while  in  performance  of  his  duty  as  such  brakeman  for  said 
corporation,  in  attempting  to  shackle  another  and  a  moving  car,  to 
said  broken  car,  at  %z\A  Bangor^  on  the  twenty-second  A2,j  oi  February, 
A.  D.  i8<?7,  and  while  in  the  exercise  of  due  care  and  caution,  was 
caught  by,  and  between  said  broken  car  and  said  other  car  to  which 
he  was  attempting  to  shackle  it,  and  thereby  plaintiff's  body  was 
jammed,  crushed,  broken,  bruised  and  wounded,  and  the  bones  of  his 
right  shoulder  broken  and  displaced,  his  shoulder  and  right  arm 
wounded  and  permanently  injured,  and  his  left  foot  jammed  and  toes 
crushed,  so  that  his  great  toe  had  to  be  and  was  amputated,  his  head 
was  wounded  and  mind  and  power  of  speech  injured,  and  he  thereby 
became  and  w^s  sick,  sore  and  disordered,  and  has  so  continued  for  a 
long  space  of  time,  to  wit:  from  thence  hitherto,  and  still  so  con- 
tinues during  all  which  time  the  plaintiff  thereby  has  suffered  great 
pain  of  body  and  mind,  and  has  been  wholly  prevented  from  doing 
any  labor  or  business  whatever.  [To  the  damage  {concluding  as  in 
Form  No.  69JtO).y- 

(cc)  Circular  Saw. 

Form  No.  13591. 

(Precedent  in  Campbell  v.  Eveleth,  83  Me.  50.)* 

[(^Commencing  as  in  Forfn  No.  dOJi-Oy]^  also,  in  a  plea  of  the  case, 
for  that  the  said  defendant,  on  the  ninth  day  of  April,  1S88,  was  the 
owner,  possessor  and  operator  of  a  certain  saw-mill  and  fixtures, 
situate  in  the  town  of  Shirley,  in  the  county  of  Piscataquis,  then  and 
there  used  by  him  for  the  manufacture  of  laths  and  other  lumber, 
which  said  mill  and  fixtures,  and  saws,  machines,  machinery,  tools 
and  appliances  placed  therein,  he  was  then  and  there  bound  to  have 
and  maintain  in  a  safe,  suitable  and  well-constructed  condition  for  the 
safety  of  his  employees  therein  employed,  but  the  said  defendant 
neglecting  his  duty  in  this  behalf,  did  not  then  and  there  have  and 
maintain  said  mill  and  fixtures,  saws,  machines,  machinery,  tools  and 
appliances  in  a  safe,  suitable  and  well-constructed  condition,  for  the 
safety  of  his  employees  therein  employed;  but  on  the  contrary,  said 
defendant  did  then  and  there  have  and  maintain  in  said  mill,  a  lath 
machine,  composed  of  a  circular  saw,  gearing,  saw  bench,  and  sluice 

1.  The  matter  endosed  by  and  to  be        2.  This  declaralion  was  held  to  state 
supplied  within  [  ]  will  not  be  found  in     a  good  cause  of  action, 
the  reported  case.  See,  generally,  supra,  note  4,  p.  7. 
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or  passageway,  to  carry  off  the  sawdust,  and  other  refuse  from  said 
saw  and  mill,  which  said  lath  machine  was,  then  and  there  through 
the  carelessness  and  negligence  of  the  said  defendant,  defectively 
constructed  and  maintained  in  this,  that  there  was  no  sufficient  guard 
to  said  saw  to  protect  the  person  operating  the  same  with  due  and 
reasonable  care  from  coming  in  contact  with  it  while  in  motion, 
and  that  said  sluice  or  passageway  was  so  narrow,  crooked,  angular 
and  otherwise  improperly  and  defectively  constructed  and  maintained 
as  to  cause  the  sawdust,  and  other  refuse  from  said  saw  to  clog  in  the 
mouth  and  other  parts  of  said  passageway,  necessitating  its  frequent 
clearing  out  by  the  lath  sawyer,  which  said  clearing  out  could  only  be 
effectively  and  expeditiously  done  by  a  short  stick  or  other  implement 
in  the  hand  of  the  lath  sawyer,  necessarily  in  close  proximity  to  said 
saw  in  rapid  motion. 

And  the  said  plaintiff  was  then  and  there  employed  by  said  defendant 
at  sawing  laths  with  said  lath  machine.  And  the  said  plaintiff  was 
then  and  there  in  the  employ  of  said  defendant,  operating  said  lath 
machine,  he  the  said  plaintiff,  being  inexperienced  in  such  work, 
and  ignorant  of  the  said  dangerous  and  defective  condition  of  said 
saw  and  sluice  or  passageway,  of  which  said  plaintiff's  inexperience 
and  ignorance  the  said  defendant  was  fully  aware;  yet  the  said 
defendant  then  and  there  neglected  to  inform  the  said  plaintiff  of 
said  dangerous  and  defective  condition  of  said  lath  machine,  sluice  or 
passageway,  and  of  the  danger  of  working  at  said  unguarded  saw 
in  motion,  and  said  defendant  also  then  and  there  neglected  to  inform 
the  said  plaintiff  of  the  danger  of  clearing  out  said  sluice  or  passage- 
way when  the  same  should  become  clogged  by  reason  of  the  defec- 
tive condition  aforesaid  of  the  same. 

And  while  the  said  jflaintiff  was  so  engaged  in  operating  said  lath 
machine,  viz:  in  removing  with  due  and  reasonable  care  on  his  part, 
by  means  of  a  short  stick  held  in  his  right  hand,  the  sawdust  and  other 
refuse  that  had  clogged  in  the  mouth  of  said  sluice  or  passageway  by 
reason  of  its  said  defective  construction  and  condition,  his  said  right 
hand  was  then  and  there  drawn  on  to  said  unguarded  saw,  and  so 
badly  cut  and  mangled  that  it  had  to  be  amputated  at  the  wrist,  which 
caused  the  said  plaintiff  great  and  long  continued  mental  and  physical 
suffering,  and  put  him  to  great  expense  for  nursing,  medicine,  medical 
and  surgical  attendance,  and  permanently  disabled  him. 

Which  said  injury  to  said  plaintiff  was  caused  by  reason  of  said 
defective  condition  of  said  lath  machine,  sluice  or  passageway  and 
said  plaintiff's  said  ignorance  of  the  same  and  his  said  inexperience, 
and  the  said  neglect  of  the  said  defendant,  having  knowledge  of  the 
said  ignorance  and  inexperience  of  said  plaintiff,  to  acquaint  said  plain- 
tiff with  said  defective  condition  of  said  lath  machine  and  said  sluice 
or  passageway,  and  of  the  danger  of  working  at  said  unguarded  saw, 
and  of  the  danger  of  clearing  out  said  passageway  or  sluice  when  the 
same  should  become  clogged  as  aforesaid.  [To  the  damage  {conclud- 
ing as  in  Form  No.  QdJiO^Y 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]'will  not  be  found  in 
the  reported  case. 
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Form  No.  13592 . 
(Precedent  in  Greenberg  v.  Whitcomb  Lumber  Co.,  90  Wis.  225.)' 

\i^Title  of  court  and  cause  as  in  Eortn  No.  5937. yY' 

The  above-named  plaintiff,  by  Mylrea,  Marchetti  6^  Bird,  his  attor- 
neys, for  a  complaint  alleges  and  shows  to  the  court: 

First.  That  defendant  The  Whitcomb  Lumber  Company  at  all  the 
times  herein  mentioned  was,  and  still  is,  a  corporation  organized  under 
the  laws  of  Wisconsin.,  and  doing  business  at  Whitcomb,  Shawano 
county,  Wisconsin,  where,  among  other  things,  in  its  business  it 
operated  a  certain  machine  for  the  purpose  of  sawing  lumber  into 
fire-wood,  which  sawing  machine  consisted  of  a  large  circular  steel 
saw  attached  to  a  frame  and  run  by  steam  at  a  high  rate  of  speed. 

That  at  all  times  herein  jnentioned  said  defendant  Parian  Semple 
was  an  officer  of  said  defendant  company,  and  as  such  officer,  as 
plaintiff  is  informed  and  believes,  had  full  charge,  management,  con- 
trol, and  supervision  of  said  sawing  machine  and  assigning  of 
employees  to  operate  the  same,  and  caused  the  same  to  be  built 
expressly  for  said  company  and  erected  on  their  grounds  and  used 
in  their  business. 

That  said  sawing  machine,  as  plaintiff  is  informed  and  believes,  was 
dangerous,  defective,  and  unfit  for  use,  and  of  a  dangerous  and  unsafe 
design  and  plan.  That  said  saw  was  improperly,  defectively,  and 
insecurely  fastened  to  the  shaft  upon  which  it  revolved,  all  of  which 
was  well  known  to  both  of  said  defendants  at  all  times  herein  stated 
and  for  a  long  time  prior  to  February  IJf.,  i892. 

That  on  or  about  the  14th  day  of  February,  iS92,  said  plaintiff 
entered  the  employ  of  said  defendant  corporation  as  a  common 
laborer,  and  was  placed  by  said  company  at  work  about  said  sawing 
machine,  and  stationed  by  it  in  front  of  the  same.  That  there  was 
no  barrier  erected  between  said  saw  and  the  place  where  plaintiff  was 
stationed,  or  guards  of  any  nature  or  description,  and  that  it  was  a 
dangerous  and  unsafe  place  in  which  to  place  a  man  to  work. 

That  said  plaintiff  was  wholly  inexperienced  in  work  in  saw-mills, 
or  about  sawing  machines,  or  any  similar  kind  of  work,  all  of  which 
was  well  known  to  both  of  said  defendants. 

That  neither  of  said  defendants  gave  plaintiff  any  instructions 
whatever  as  to  the  dangers  attendant  upon  such  work,  or  informed 
him  of  the  dangerous  construction  of  said  machine  or  the  defective 
condition  thereof,  and  that  it  was  all  unknown  to  tl^is  plaintiff  until 
after  the  injury  hereinafter  mentioned. 

That  on  the  15th  day  of  February,  i89S,  and  the  day  after  said 
plaintiff  entered  upon  the  performance  of  his  duties  as  aforesaid,  and 
while  in  the  employ  of  said  defendant  company  at  the  place  desig- 
nated by  them  for  him  to  work,  the  said  saw,  by  reason  of  its  defec- 
tive and  insecure  fastening,  while  the  same  was  revolving,  became 

,    1.  In  this  case  in  the  circuit  court  a     first   judgment   was   aflSrmed  and  the 
demurrer  by  the  lumber  company  was     latter  reversed. 

overruled  and  one  by  defendant  Sem-         See.  generally,  supra,  note  4,  p.  7. 
pie  was  susitained.     On  appeal  by  de-        2.  The  matter  to  be  supplied  within 
fendant  and  plaintiff,  respectively,  the     [  ]  will'  not  be  found  in  the  reported  case. 
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separated  from  the  shaft  to  which  it  was  fastened,  and  struck  this 
plaintiff  with  great  force  upon  his  left  arm  and  shoulder,  and  other- 
wise injuring  his  body,  by  reason  of  which  plaintiff  became  for  a  long 
time  sick  and  lame,  and  was  prevented  from  prosecuting  his  work 
as  a  laborer  or  any  work  whatever,  and  suffered  great  bodily  pain, 
and  was  put  to  great  expense  for  medical  assistance  and  other  care, 
and  that  said  left  arm  and  shoulder  have  become  permanently  stiff, 
so  that  he  is  unable  to  use  them  for  any  manual  labor,  thus  greatly 
impairing  his  ability  to  earn  a  living,  all  to  his  damage  in  the  sum  of 
ten  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  against  said  defendants  for 
the  sum  of  ten  thousand  dollars  and  costs. 

\{Signature  and  verification  as  in  Form  No.  5557.)]^ 

(dd')  Freight  Car. 

Form  No.  13  59  3" 

(Precedent  in  Pennsylvania  R.  Co.  v.  Snyder,  55  Ohio  St.  343.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5929. )Y 

The  said  plaintiff  complains  of  the  defendant,  the  Pennsylvania 
Railroad  Company,  and  says  that  it  is  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  Pennsylvania,  doing  business  and  having 
a  managing  agent  in  the  county  of  Lucas.  That  it  owns  and  operates 
a  line  of  freight  cars  known  as  the  ^'•Empire  Line,"  and  said  cars  are 
known  as  Empire  cars.  That  said  defendant  at  the  time  hereinafter 
named,  was  accustomed  to  run  its  said  cars  over  the  various  lines  of 
railroad  of  said  Lucas  county,  among  other  roads  being  that  of  the 
defendant  the  Lake  Shore  Csy  Michigan  Southern  Railway  Company,  for 
the  purpose  of  transporting  freight.  That  it  is  the  duty  of  the  said 
Pennsylvania  Railroad  Company  to  keep  all  such  cars  they  may  have 
occasion  to  run  over  said  lines  of  railroad  in  ordinary  condition  and 
repair,  so  that  the  switchmen,  brakemen  and  other  persons  employed 
on  and  about  said  cars  can  perform  their  duties  with  reasonable 
safety  to  their  lives  and  limbs. 

Plaintiff  further  says  that  the  defendant,  the  Lake  Shore  &*  Michi- 
gan Southern  Railway  Company  is  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  Ohio,  owning  and  operating  a  line  of 
railroad  extending  from  the  city  of  Toledo,  Ohio,  through  said  county 
of  Lucas,  and  to  the  city  of  Detroit,  Michigan.  That  it  is  the  duty  of 
the  Lake  Shore  &>  Michigan  Southern  Railway  Company  to  have  all  the 
freight  cars,  with  the  ladders  and  appliances  upon  the  same,  in  such 
repair  and  condition  as  to  render  it  reasonably  safe  for  the  switch- 
men and  brakemen  employed  in  and  about  its  freight  trains,  to  per- 
form their  duties  upon  the  same.  On  and  for  a  long  time  previous 
to  the  nth  day  of  November,  iS93,  this  plaintiff  was  engaged  by  the 
said  Lake  Shore  6^  Michigan  Southern  Railway  Company  as  a  switch- 

1.  The  matter  to  be  supplied  within  tiff  as  against  the  Lake  Shore  company 
[  ]  will  not  be  found  in  the  reported  and  judgment  for  plaintiff  against  the 
case.  other  defendant  was  affirmed. 

2.  Thisaction  was  dismissed  by  plain-  See,  generally,  supra,  note  4,  p.  7. 
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man  in  the  yards  of  the  said  company  at  a  place  known  as  Air  Line 
Junction  at  the  city  of  Toledo,  in  the  said  Lucas  county,  Ohio.  That 
in  said  yards  the  defendant  has  a  great  number  of  tracks,  where  it  is 
accustomed  to  make  up  its  trains  and  switch  cars  back  and  forth. 

That  said  Empire  cars  are  what  is  known  as  box  cars,  and  each  of 
the  same  is  furnished  at  the  end  thereof  with  a  ladder,  for  the  pur- 
pose of  allowing  the  switchmen,  brakemen  and  others  who  may  have 
occasion  to  climb  upon  said  cars,  the  means  of  doing  so.  That  said 
Eennsylvania  Railroad  Company  was  accustomed,  prior  to  said  time, 
in  the  construction  of  said  cars,  to  place  upon  said  cars  what  is 
known  as  a  "handhold,"  the  same  being  a  round  piece  of  iron  which 
is  attached  to  the  top  of  the  cars,  near  the  end  thereof,  and  directly 
above  and  over  the  upper  round  of  said  ladder,  to  which  said  switch- 
men, brakemen  and  other  persons  who  may  have  to  climb  to  the  top 
of  said  cars  on  said  ladder,  were  accustomed  to  grab  to  assist  them  in 
climbing  to  the  top  of  said  cars.  That  on  or  about  the  nth  day  of 
No7)ember,  iS93,  the  said  defendant  the  Pennsylvania  Railroad  Com- 
pany., carelessly,  wrongfully  and  negligently  caused  to  be  delivered, 
for  the  purpose  of  being  transported  to  the  city  of  Detroit,  or  some 
other  point  unknown  to  plaintiff,  to  the  said  defendant,  the  Lake 
Shore  dr*  Michigan  Southern  Raihvay  Company,  one  of  its  said  Empire 
line  box  cars,  the  number  and  description  of  which  are  to  plaintiff 
unknown.  That  said  car  was  defective,  dangerous  and  unfit  for 
service  in  this:  that  the  ladder  upon  one  end  of  said  car  was  loose 
and  insecure,  so  that  a  person  who  might  attempt  to  mount  the  same 
"would  be  liable  to  be  thrown  from  the  same  and  receive  great  injury. 
Said  car  was  also  defective  in  that  said  defendant  had  permitted  the 
handhold  with  which  said  car  was  originally  supplied,  immediately 
above  said  ladder  and  upon  the  top  of  said  car,  to  become  displaced 
and  carried  away,  and  that  said  car  at  said  time  was  not  furnished 
with  a  handhold,  as  it  should  have  been,  so  that  a  person  mounting 
said  ladder  and  reaching  to  the  top  of  the  same,  would  be  without 
means  by  which  he  could  reach  the  top  of  said  car.  All  of  the  fore- 
going was  well  known,  or  by  the  use  of  reasonable  care  might  have 
been  known  to  each  of  the  said  defendants,  and  was  unknown  to  this 
plaintiff,  and  that  he  had  no  means  of  knowing  the  same. 

Plaintiff  further  says  that  the  said  defendant  the  Lake  Shore  (5r* 
Michigan  Southern  Railway  Company,  on  the  said  17th  day  of  Novem- 
ber, i893,  wrongfully,  carelessly,  and  negligently  caused  the  said  car 
to  be  run  into  its  said  yard,  and  be  coupled  with  other  cars  and  be 
placed  in  a  train  which  was  standing  upon  track  No.  8  in  said  yard, 
in  order  to  be  run  to  the  said  city  of  Detroit.  That  at  or  about  the 
hour  of  11:30  o'clock  in  the  night  time-of  said  day,  this  plaintiff  was 
engaged  as  a  switchman  for  the  said  defendant  the  Lake  Shore  6^ 
Michigan  Southern  Railway  Company,  under  the  direction  and  control 
of  George  Pierce,  the  conductor  who  had  in  charge  the  management 
of  the  same  freight  train,  employed  by  the  said  defendant  the  Lake 
Shore  of  Michigan  Southern  Railway  Company.  That  said  conductor 
directed  the  engineer  upon  the  engine,  to  attach  the  engine  to  said 
train,  and  draw  the  cars  down  to  the  south-easterly  end  of  the  said 
track,  so  that  the  same  could  be  transferred  on  what  is  known  as  the 
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"cross-over  track,"  to  the  main  line  of  defendant's  said  road,  running 
to  said  city  of  Detroit.  That  the  said  conductor  directed  this  plain- 
tiff, and  it  was  his  duty  to  climb  upon  the  said  Empire  car,  the  same 
being  the  last  car  of  said  train,  and  when  said  train  had  passed  a 
switch  leading  to  said  cross-over  track,  to  signal  the  engineer  in  said 
engine  to  stop  said  train.  In  compliance  with  said  order  and  in  pur- 
suance of  his  duty  as  switchman,  this  plaintiff  attempted  to  climb  up 
the  ladder  on  the  end  of  said  Empire  car,  and  when  near  the  top  of 
said  car,  reached  for  the  handhold  which  should  have  been  upon  the 
top  thereof;  but  by  reason  of  the  said  defective  condition  of  said 
ladder,  and  of  the  absence  of  the  handhold,  the  plaintiff  was  upable 
to  reach  the  top  of  the  said  car,  and  the  train  being  in  motion,  he 
was  unable  to  retain  his  position  upon  said  ladder,  and  was  violently 
> thrown  from  the  same  upon  the  rail  of  the  track  over  which  the  car 
was  passing.  His  right  leg  struck  across  one  of  the  rails  of  said 
track,  and  was  crushed,  mangled  and  broken  between  the  ankle  and 
knee.  His  right  ankle  was  also  severely  sprained  and  bruised,  all  of 
which  has  caused  permanent  injury  to  the  plaintiff. 

That  the  plaintiff  was  confined  to  his  bed  for  the  period  oi  four 
weeks  after  said  accident,  when  it  became  necessary  to,  and  the 
physicians  of  the  defendant,  the  Lake  Shore  &=  Michigan  Southern 
Railway  Company,  did  perform  a  difficult  and  painful  operation  upon 
the  said  leg,  by  wiring  the  bones  of  the  same  which  had  been  broken^ 
together,  so  that  the  same  might  knit  and  heal.  Plaintiff  was  con- 
fined to  his  bed  for  a  period  of  six  weeks  after  said  operation;  and 
has  since  said  time  been  wholly  unable  to  nerform  any  labor,  and  has 
been  crippled  for  life. 

Plaintiff  says  he  suffered  the  said  injuries  entirely  by  reason  of  the 
negligence  of  the  said  defendants,  in  having  in  use  in  the  said  rail- 
road yard,  the  said  car  in  such  a  defective  condition,  and  that  said 
injuries  were  received  by  him  wholly  without  fault  on  his  part,  and 
while  he  was  in  the  faithful  performance  of  his  duty,  and  solely  by 
the  negligence  and  carelessness  of  the  said  defendants. 

[Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  5929).  Y 

{ee)  Hand-car. 

Form  No.  13594. 

(Precedent  in  Solomon  R.  Co.  v.  Jones,  34  Kan.  445.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  59i7.)]^ 

The  said  plaintiff  complains  of  the  Solomon  Railroad  Company^ 
defendant  herein,  for  that  the  said  defendant  being  a  railway  cor- 
poration, organized  under  the  laws  of  said  state  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  mentioned,  and 
then  was  the  owner  of  a  certain  railroad  running  from  Solomon  City 
in  said  state  to  Beloit,  therein,  and  was  the  owner  of  a  certain  hand- 
car used  on  the  track  of  said  railroad  in  propelling  materials  for,  and 

1.  The  matter  enclosed  by  and  to  be  2.  Judgment  for  plaintiff  was  affirmed, 
supplied  within  [  ]  will  not  be  found  in     in  this  case. 

the  form  set  out  in  the  statute.  See,  generally,  supra,  note  4,  p.  7. 
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men  engaged  in,  the  construction  of  and  making  repairs  upon  said 
track;  that  the  said  plaintiif  on  the  19th  day  of  November,  i879,  at 
Beloit  aforesaid,  at  the  time  of  the  committing  of  the  said  grievances, 
was  in  the  employment  of  the  said  defendant  as  a  workman,  engaged 
in  the  construction  of  and  making  repairs  upon  said  track ;  and  that 
it  then  and  there  became  and  was  the  duty  of  the  said  defendant  to 
procure  a  good,  safe  and  secure  hand-car  to  move,  propel  and  carry 
this  plaintiff  from  place  to  place  on  the  line  of  said  railroad  in  the 
performance  of  his  duty  in  and  about  said  employment,  and  to  pro- 
pel and  carry  the  tools  and  materials  used  by  said  plaintiff  in  the 
construction  of  and  making  repairs  upon  said  track,  yet  the  said 
defendant  not  regarding  its  duty  in  that  behalf,  conducted  itself  so 
carelessly,  negligently  and  unskillfully,  that  by  and  through  the  care- 
lessness, negligence  and  default  of  the  said  defendant  and  its  servants 
in  providing,  using  and  suffering  to  be  used  an  unsafe,  defective  and 
insecure  hand-car  for  the  purposes  aforesaid,  and  for  want  of  due 
care  and  attention  to  its  duty  in  that  behalf,  on  the  said  19th  day  of 
November,  iS79,  aforesaid,  and  whilst  the  said  hand-car  was  in  the  use 
and  service  of  the  said  defendant  upon  said  railroad,  and  whilst  the 
said  plaintiff  was  on  the  same,  acting  in  the  capacity  and  employment 
aforesaid,  for  the  said  defendant,  the  handle  of  said  hand-car,  by 
reason  of  the  unsafeness,  defectiveness  and  insecurity  thereof,  broke, 
whereby  this  plaintiff  was  thrown  violently  therefrom  and  in  front 
thereof,  while  the  said  hand-car  was  in  motion,  and  the  same  passed 
over  the  prostrate  body  of  this  plaintiff,  greatly  injuring  and  wound- 
ing him,  breaking  one  of  his  legs  and  greatly  injuring  the  other,  as 
well  as  bruising  and  injuring  him  in  the  back,  hips,  and  in  divers 
places  upon  his  body,  and  in  consequence  thereof  this  plaintiff  became 
sick  and  permanently  disabled,  and  has  so  remained  ever  since  that 
day,  and  was  put  to  great  expense  in  and  about  endeavoring  to  cure 
said  injuries,  and  also  during  all  that  time  was  unable  and  still  is 
unable  to  perform  any  work  or  labor  of  any  kind,  and  has  been  ever 
since  and  still  is  prevented  from  attending  to  his  ordinary  business, 
and  has  been  and  now  is  thereby  permanently  deprived  of  the  use  of 
his  members  to  his  great  damage,  to  wit,  to  the  damage  of  said 
plaintiff  in  the  sum  of  ten  thousand  dollars. 

Wherefore,  he  prays  judgment  against  the  said  defendant  for  the 
sum  of  ten  thousand  dollars,  his  damages  so  sustained  as  aforesaid, 
and  the  costs  of  this  suit. 

\iSignature  and  verification  as  in  Form  No.  6911.  ^^ 

Form  No.  1 3  5  9  5 
(Precedent  in  Mathis  f.  Southern  R.  Co.,  53  S.  Car.  248.)* 

\( Title  of  court  and  cause  as  in  Form  No.  69S^.^ 

The  plaintiff  complains  of  the  defendant,  and  alleges: 

I.  That  at  the  time  hereinafter  mentioned  the  defendant  was  and 

1.  The  matter  to  be  supplied  within  2.  In  this  case  judgment  for  plaintiff 
[  ]  will  not  be  found  in  the  reported     was  affirmed. 

case.  See,  generally,  supra,  note  4,  p.  7. 
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is  now  a  corporation  duly  authorized,  under  the  laws  of  the  State  of 
South  Carolina,  to  maintain,  equip,  conduct,  and  operate  a  general 
railroad  business  in  said  State;  and,  under  such  authority,  the  said 
defendant  owns  a  railroad;  together  with  the  track,  cars,  locomotives, 
lever  car,  and  other  appurtenances  thereto  belonging,  and  then  and 
now  operates  the  same  through  the  county  of  Lexington,  in  said 
State. 

2.  That  the  plaintiff,  on  the  IJfih  day  of  May,  iS95,  at  the  time  of 
the  committing  of  the  grievances  hereinafter  mentioned,  was  in  the 
employment  of  the  defendant  as  foreman  of  section  No.  17,  a  place 
where  a  foreman  and  several  hands  are  kept  to  repair  and  keep  up 
the  railroad  track,  which  section  is  situated  along  said  railroad,  in 
Lexington  county,  in  said  State,  near  the  town  of  Lexington,  S.  C. ; 
and  while  at  work  upon  said  railroad,  in  said  section,  the  plaintiff  and 
other  hands  or  servants  of  the  defendant  were  conveyed  from  place 
to  place  along  said  railroad  within  said  section  by  a  lever  car,  the 
property  of  the  defendant,  which  was  operated  by  the  servants  of  the 
defendant;  and  it  was  the  duty  of  the  defendant  to  provide  a  good, 
safe  and  secure  lever  car,  with  good,  safe  and  secure  machinery  arid 
apparatus. 

3.  That  yet  the  defendant,  not  regarding  its  duty,  conducted  itself 
so  carelessly,  negligently  and  unskillfully  in  this  behalf,  that  it  pro- 
vided and  used  an  unsafe,  defective  and  insecure  lever  car,  of  which 
it  had  notice. 

4.  That  for  want  of  due  care  and  attention  to  its  duty  in  that 
behalf,  on  the  said  IJfih  day  of  May,  jS95,  between  Lewiedale  and 
Lexington  stations,  along  said  railroad,  in  said  county,  and  while  the 
said  lever  car  was  in  the  use  and  service  of  the  defendant  upon  its 
said  railroad,  and  while  plaintiff  was  on  the  same,  in  the  capacity 
aforesaid  for  the  defendant,  one  of  the  wheels  of  said  lever  car,  by 
reason  of  unsafeness,  defectiveness  and  insecurity  thereof,  struck 
a  plank  between  the  rails  of  said  railroad  track,  thereby  causing 
the  said  lever  car  to  be  thrown  from  the  track,  the  plaintiff  to 
fall  in  front  of  said  car,  which  struck  him  in  the  back,  ran  over 
his  right  foot,  knocked  out  two  of  his  front  teeth,  and  inflicted 
other  painful  and  serious  wounds  on  plaintiff's  left  knee,  side  and 
face. 

5.  That  by  reason  of  the  negligence  and  carelessness  of  the  defend- 
ant, the  plaintiff  was  not  only  painfully  and  seriously  bruised  and 
wounded,  but  was  permanently  injured. 

6.  That  thereby  plaintiff  became  ill,  and  was  confined  to  his  bed 
for  more  than  a  month,  and  has  not  yet  been  able  to  resume  his 
duties,  and  he  was  obliged  to  and  did  expend  a  considerable  sum  of 
money  Jn  attempting  to  cure  himself,  and  he  was  otherwise  injured 
to  his  damage  %10,000. 

Wherefore,  plaintiff  demands  judgment  against  the  defendant  for 
%10,000,  and  for  costs. 

[(^Signature  and  verification  as  in  Form  No.  5932.')]^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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(//)  Locomotive  Engine.'^ 

Form  No.  13596. 

(Precedent  in  Noyes  v.  Smith,  28  Vt.  59.)* 

[(Commencing  as  in  Form  No.  6950)Y  in  a  plea  of  the  case,  where- 
upon the  plaintiff  declares  and  says,  that  heretofore,  to  wit,  on  the 
11th  day  of  November,  iS53,  and  for  a  long  time  before  that  time, 
the  defendants  were  in  possession  of  the  Vertnont  Central  Railroad 
Company's  track,  and  of  all  engines,  locomotives,  cars,  and  other  fur- 
niture which  had  previously  belonged  to  the  Vermont  Central  Rail- 
road Company,  a  corporation  chartered  and  organized  by  and  under 
a  law  of  the  legislature  of  the  state  of  Vermont,  and  the  defendants 
on  that  day,  and  long  before,  were  and  had  been  common  carriers  of 
freight  and  passengers  on  said  road;  and  that  on  the  11th  day  of 
November,  i853,  the  plaintiff  was  in  the  employ  of  the  defendants, 
hired  by  them,  as  an  engineer,  to  have  charge  of  and  conduct  and 
run  an  engine  on  said  road,  for  the  purpose  of  transporting  passen- 
gers and  freight  on  said  road,  and  had  for  a  long  time  before  been 
such  hired  servant  of  the  defendants  in  the  capacity  of  engineer,  — 
and  that  by  virtue  of  said  employment  of  the  plaintiff  by  the  defend- 
ants, as  aforesaid,  it  became  and  was  the  duty  of  said  defendants  to 
furnish  an  engine  for  the  plaintiff  to  conduct  and  run,  as  it  was  his 
duty  to  do,  that  was  well  constructed  and  safe  to  the  engineer,  with 
the  use  of  proper  skill  on  his  part.  Yet  the  defendants,  disregarding 
this  duty,  to  wit,  on  the  11th  day  of  November,  i853,  carelessly  and 

1.  Precedent.  —  In  St.  Louis,  etc.,  R.  was  wholly  unknown  to  this  plaintiff. 
Co.  V.  Toomey,  6  Kan.  App.  410,  plain-  *  *  *  While  plaintiff  was  so  standing 
tiff's  petition  was  in  part  as  follows,  to  on  the  south  end  of  said  defective 
wit:  "Plaintiff  further  avers  that  the  foot-board  of  said  tender,  the  wheels  of 
foot-board  of  said  engine  was  defective  said  engine  and  tender  struck  a  place 
in  this:  that  the  end  thereof  at  the  where  the  ends  of  said  defendant's  rail- 
right-hand  side  of  the  engine  —  as  it  was  way  tracks  were  mashed  down,  causing 
going  east  —  was  much  lower  than  at  said  engine  to  bounce  upward  and  come 
the  other  side  of  said  engine;  that  said  violently  upon  said  track;  that  by  rea- 
foot-board  slanted  downward  from  said  son  of  said  defects  in  said  track  and 
engine  and  tender,  when  it  should  have  said  defective  condition  of  said  foot- 
been  level  in  all  directions;  that  one  end  board,  as  hereinbefore  set  forth,  plain- 
of  said  foot-board  —  the  end  on  the  right  tiff's  feet  were  thrown  from  said  foot- 
hand  of  said  engine  and  tender  as  it  board,  his  right  foot  caught  on  a  tie, 
was  going  east  —  had  theretofore  been  and  by  reason  of  the  forward  motion  of 
shoved  partly  under  the  end  of  said  ten-  said  engine,  both  bones  of  his  right  leg 
der,  and  was  then  in  said  condition.  were  broken  about  three  inches  above 

That  the   track  of   said  defendant's  his  ankle  joint;  that  said  injuries  so  sus- 

road  was  defective  in  this:  that  a  short  tained  by  plaintiff  were  the  direct  result 

distance  east  of  the   place  where   the  of  the  negligence  of  the  defendant,  as 

Atchison,  Topeka  dr*  Santa  Fe  railroad  hereinbefore  set  forth;  that  plaintiff  was 

crosses  defendant's  road,  in  the  eastern  free   from    fault  or  negligence  on    his 

portion  of  said  city,  the  ends  of  some  of  part;  *  *  *  that   said   injuries  so  sus- 

the  rails  were  mashed  down  so  that  it  tained  by  him  are  permanent." 

became  and  was  unsafe  for  engines  and  2.  In   this   case   the   supreme    court 

cars  to  pass  thereover;  that  said  defend-  reversed   a   judgment   of    the    county 

ant  in  the  exercise  of  reasonable  care  court   sustaining   a   demurrer   to   this 

could    have  known,    and   in    fact   did  declaration. 

know,  the  defective  condition  of    said  See,  generally,  supra,  note  4,  p.  7. 

engine,   and  of  said  railway  track,   as  3.  The  matter  to  be  supplied  within 

above  stated;  that  the  condition  thereof  [  ]  will  not  be  found  in  the  reported  case. 
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wrongfully,  gave  to  the  plaintiff  to  use  and  conduct  in  drawing 
freight  on  said  road,  an  engine  which  had  not  before  been  conducted 
by  or  known  to  the  plaintiff,  which  was  insufficiently  stayed  and 
bolted  around  the  fire  box,  and  insufficient  in  divers  parts;  insomuch 
that  it  greatly  endangered  the  life  of  the  engineer  who  ran  it,  —  all 
of  which  was  unknown  to  the  plaintiff,  and  all  which,  but  for  want 
of  all  proper  care  and  diligence,  would  have  been  known  to  the 
defendants.  And  the  plaintiff  avers  that  while  in  the  careful  and 
prudent  use  and  management  of  said  engine,  on  his  part,  on  the  11th 
day  oi  Nm^ ember,  i855,  on  said  road,  said  engine  exploded  from  the 
imperfection  and  insufificiency  aforesaid,  and  by  the  explosion,  the 
plaintiff  was  so  torn  and  scalded,  that  he  hitherto,  since  that  day, 
hath  been  and  always  will  be  a  cripple  and  wholly  unable  to  work, 
and  hath  been  put  to  great  expense  for  doctors  and  nurses,  to  wit, 
%1,000,  whereby  and  by  reason  of  all  which,  an  action  hath  accrued 
to  the  plaintiff  to  have  and  recover  his  said  damages  and  all  he  hath 
lost  from  the  causes  aforesaid,  to  his  damage  \{concluding  as  in  Form 
No.  6950).y 

(g-g)  Maul. 

Form  No.  13597. 
(Precedent  in  Atchison,  etc.,  R.  Co.  v.  Sadler,  38  Kan.  129.)' 

[(^Tttle  of  court  and  cause  as  in  Form  No.  <59i7.)]^ 

The  said  William  Sadler,  plaintiff  herein,  complains  of  the  said 
defendant,  the  Atchison,  Topeka  &'  Santa  Fe  Railroad  Company,  defend- 
ant herein,  for  that  the  defendant  is  now  and  was  at  the  date  herein- 
after stated  a  railroad  corporation  duly  organized  under  the  laws  of 
the  state  oi  Kansas,  with  its  principal  office  in  said  state,  and  has  an 
office  in  Johnson  county,  in  said  state,  and  does  business  in  said 
county  through  which  its  said  line  of  railway  and  its  cars  run  and 
are  operated. 

The  plaintiff,  complaining,  states  that  on  or  about  the  Slst  day  of 
March,  \2>85,  he  entered  the  employ  of  defendant  company  in  said 
county  as  a  day  workman,  to  repair  the  defendant's  road-bed  and  was 
commonly  called  and  known  as  a  section  hand,  on  section  number  five 
of  Kansas  City  division,  in  said  county,  which  said  section  laborers 
or  "gang"'  was  composed  of  a  boss  or  foreman  and  from  six  to  ten 
men  in  the  employ  of  the  defendant  company  in  and  about  its  track 
and  road-bed;  that  on  or  about  the  15th  day  oi  June,  xZ85,  while  in 
the  employ  of  defendant  company  as  such  section  hand  on  said  divi- 
sion, and  at  or  near  Waseka  ox  Holliday  in  said  county,  under  the 
direction  and  instruction  of  the  then  "  boss  "  or  foreman,  to  wit,  one 
Louis  Damies,  the  plaintiff  was  ordered  by  said  boss  to  drive  "  spikes  " 
and  fasten  down  the  iron  rails  to  the  sleepers  belonging  to  said  com- 
pany, with  a  certain  sledge  hammer  or  iron  maul,  furnished  by  the 
defendant  company,  which  labor  the  plaintiff  did,  and  while  perform- 
ing such  labor  and  not  being  familiar  with  that  branch  of  the  work, 

1.  The  matter  to  be  supplied  within  2,  Judgment  for  plaintiff  was  affirmed 
[  ]  will  not  be  found  in  the  reported     in  this  case. 

case.  See,  generally,  supra,  note  4,  p.  7. 
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and  without  any  fault  or  negligence  on  his  part,  and  by  reason  of  the 
fault,  carelessness  and  gross  negligence  of  the  defendant  company, 
and  when  the  plaintiff  was  striking  the  iron  spike  with  said  maul,  the 
said  spike,  which  was  about ^jy*?  inches  in  length,  flew  from  under  the 
blow  of  said  maul  and  the  spike  came  in  contact  with,  and  struck 
the  plaintiff's  left  leg  between  the  knee  and  ankle-joint  thereof,  cut- 
ting through  his  pants  and  lacerating  the  flesh  and  fracturing  the 
bone,  tendons  and  muscles  of  said  left  leg  aforesaid,  causing  the 
blood  to  flow  and  thereby  producing  great  pain  and  suffering, 
and  thereby  disabling  the  plaintiff  and  preventing  him  from  work 
and  earning  a  livelihood  from  about  the  15tfi  day  oi  June.,  iS85,  until 
the  filing  of  this  petition;  that  by  reason  thereof  said  leg  is  now  in 
such  injured  and  dangerous  condition  that  amputation  of  said  leg  at 
knee-joint  will  shortly  become  necessary;  that  abscesses  formed 
upon  said  leg  and  passed  to  the  ankle-joint  aforesaid  and  produced 
great  pain  and  suffering,  and  have  caused  blood  poison  and  gangrene 
and  erysipelas  to  set  in,  thereby  disabling  him  and  greatly  endanger- 
ing the  said  limb  and  life  of  plaintiff;  that  said  company  was  guilty 
of  gross  carelessness  and  gross  negligence  in  furnishing  said  tool  or 
maul  to  plaintiff  to  work  with;  and  that  said  tool,  or  iron  maul  so 
furnished  by  defendant  company  to  plaintiff,  at  the  time  the  said 
injury  was  received  by  him  as  aforesaid,  was  unsafe,  and  worn  out,  a 
piece  was  broken  out  of  the  face  of  it,  and  was  defective  and  danger- 
ous; all  of  which  the  said  defendant  company  well  knew  prior  to  and 
at  the  time  of  furnishing  the  same  as  aforesaid,  as  well  prior  to  and 
at  the  time  of  the  injury  being  done  as  aforesaid,  wherein  and  whereby 
the  said  defendant  company  was  grossly  careless  and  grossly  negli- 
gent, and  that  by  reason  thereof  the  said  plaintiff  was  injured  and 
disabled  as  aforesaid,  and  without  any  fault  or  negligence  upon  his 
part,  to  his  damage  in  the  sum  oi  five  thousand  diOWaxs. 

Plaintift'  therefore  demands  judgment  against  said  defendant  com- 
pany for  the  sum  oi  five  thousand  doWurs,  his  damages  so  as  aforesaid 
sustained,  with  costs  of  suit. 

[(^Signature  and  verification  as  in  Form  No.  59n^)^ 

(Jih)  Platform. 

Form  No.  13598. 

(Precedent  in  Behm  v.  Armour,  58  Wis.  2.)' 

[(^Commencing  as  in  Form  No.  5937)'Y  that  on  the  12th  day  of  April, 
iS82,  he  [the  plaintiff]  was  in  the  service  of  the  defendants,  as  a 
laborer,  on  and  about  the  steam-barge  Ba/lantyne,  which  was  then 
owned  by  the  defendants,  and  lying  near  a  dock  in  the  city  oiMil- 
ivaukee  and  state  of  Wisconsin;  that  as  such  laborer  he  was  working 
under  the  direction  and  command  of  a  superior  ofificer  and  agent  of 
the  defendants,  to  wit,  the  mate  of  such  steam-barge;  that  on  the 
day  aforesaid  he  was  ordered  by  such  superior  officer  and  agent  of 

1.  The  matter  to  be  supplied  within        2.  An  order  overruling  a  demurrer  to 
[  ]  will  not  be  found  in  the  reported     this  complaint  was  affirmed, 
case.  See,  generally,  supra,  note  4,  p.  7. 
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the  defendants  to  stand  on  an  elevated  platform  adjoining  the  said 
steam-barge  arid  shovel  coal;  that  the  defendants,  by  their  said  supe- 
rior officer  and  agent,  had  caused  said  platform  to  be  constructed  so 
negligently,  carelessly,  and  unskillfully  that  without  fault  and  with- 
out any  negligence  of  the  plaintiff,  and  while  he  was  shovelling  coal 
in  obedience  to  said  orders,  it  broke  and  fell  in  pieces,  whereby  the 
plaintiff  was  thrown  with  great  force  and  violence  onto  the  dock 
below,  and  severely  hurt  about  the  left  ankle,  and  otherwise  bodily 
injured,  so  as  to  become  a  cripple,  to  his  damage  %J4.fiOO. 

[Wherefore  plaintiff  demands  {concluding  as  in  Eorm  No.  6937)^ 

(it)  Switch  Target. 

Form  No.  13599. 

(Precedent  in  Ohio,  etc.,  R.  Co.  v.  Heaton,  137  Ind.  3.)' 

[{Commencing  as  in  Form  No.  13579,  and  continuing  down  to  *)]^ 
that  on  the  3d  day  of  September,  \887,  plaintiff  was  a  locomotive  engi- 
neer, and  was  in  the  employ  of  the  defendant  in  the  capacity  of  a 
locomotive  engineer,  and  had  been  in  said  employ  for  many  years 
before  that  time,  and  on  said  day  plaintiff  was,  as  such  engineer  and 
in  said  employment,  in  charge  of  one  of  the  defendant's  locomotive 
engines,  and  was  running  it,  with  a  freight  train  attached  thereto, 
westward  on  said  railroad  through  the  county  of  Dearborn,  in  the 
State  oi  Indiana;  that  at  the  city  oi  Law  re  nee  burgh,  in  said  county  of 
Dearborn,  there  are  switches  and  side  tracks  belonging  to,  and  are  a 
part  of,  said  railroad;  that  in  running  said  engine  and  train  through 
to  its  destination,  it  was  plaintiff's  duty  to  keep  on  the  main  track  of 
said  railroad  while  passing  through  said  city  of  Lawrenceburgh,  and 
to  not  run  said  engine  or  train  on  any  of  said  side  tracks;  that  the 
switch  target  or  sign  indicated  to  plaintiff,  when  he  was  approaching 
said  switch,  that  it  was  closed  and  that  he  could  and  would  pass 
safely  along  said  main  track,  that  said  target  was  placed  on  an  upright 
column  or  metal  post,  and  the  target,  by  turning  it  in  a  horizontal 
way,  and  it  stood  partly  turned,  but  so  little  turned  around  that 
plaintiff  could  not,  and  did  not,  see  that  it  was  so  turned  while  he 
was  approaching  it;  that  said  switch  is  only  opened  and  closed  by  the 
use  of  a  lever  that  is  held  in  its  place  by  a  lock  belonging  to  and  on 
said  apparatus  that  supports  the  target,  and  it  is  the  duty  of  said 
defendant  to  keep  said  target  and  target  apparatus  and  lock  in  good 
repair,  and  in  a  safe  condition. 

But  the  defendant  had  carelessly  and  negligently  and  wrongfully 
failed  and  neglected  to  keep  said  lock  in  good  repair  and  in  a  safe 
and  sound  condition,  but,  on  the  contrary,  for  more  than  one  month 
prior  thereto,  the  defendant  had  negligently  and  carelessly  used  and 
suffered  to  be  used,  a  lock,  for  opening  and  closing  said  switch,  that 
was  old,  worn  out,  and  out  of  repair,  broken,  and  unsafe,  and  could 
not,  and  did  not,  hold  said  switch,  and  by  reason  of  said  condition 

1.  The  matter  enclosed  by  and  to  be        2.  This  complaint  was  held  to  state 
supplied  within  [  ]  will  not  be  found     sufficiently   a  cause  of  action, 
in  the  reported  case.  See,  generally,  supra,  note  4,  p.  7. 
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of  said  lock,  said  switch-iron  railing  was  partly  displaced  by  the 
wheels  of  trains  passing  over  it;  that  the  defendant,  on  said  3d  day 
of  Septetnber,  iS87,  knew,  and  for  more  than  one  month  prior  thereto 
had  known,  of  said  unsafe  and  dangerous  condition  of  said  lock,  but 
negligently,  carelessly  and  wrongfully  failed  and  neglected  to  repair 
it,  or  to  place  a  good  and  sufficient  one  in  its  place;  that  on  said  ^d 
day  of  September,  iS87,  plaintiff  was  running  said  engine,  with  a 
freight  train  thereto  attached,  as  aforesaid,  in  a  careful  and  skillful 
manner,  and  without  any  negligence  on  his  part,  towards  said  switch, 
and  towards  said  cit^  of  Lawrenceburgh,  and  was,  at  the  time,  in  said 
county  of  Dearborn,  in  the  State  of  Indiana,  and  when  he  approached 
said  switch  he  looked  at  said  switch  target  and  saw  that  it  was  set 
so  as  to  indicate  that  said  switch  was  closed,  and  that  he  could  pass 
safely  by  the  same  and  on  and  along  said  main  line;  that  plaintiff 
was  carefully  and  diligently  watching  said  switch  and  target  as  he  ap- 
proached the  same,  and  when  he  came  to  within  twenty  feet  of  said 
switch  he,  for  the  first  time,  discovered  that  it  was  partly  open,  and, 
to  avoid  danger,  he  instantly  reversed  said  engine,  and  whistled  the 
signal  for  down  brakes,  for  the  purpose  of  checking  or  stopping  said 
engine  and  train,  but  before  said  efforts  to  check  or  stop  said  train 
could  have  any  effect  on  the  same,  said  engine  had  passed  by  said 
connecting  point  of  said  switch  with  the  main  track,  and  in  passing 
said  switch,  by  the  insufficiency  of  said  lock,  as  aforesaid,  to  hold  the 
switch  in  its  place,  it  gave  way  and  said  switch  was  thrown  open  by 
the  weight  of  said  engine  and  by  the  wheels  passing  over  it,  and  the 
engine  and  part  of  the  freight  cars  of  said  train  were,  by  reason  of 
said  defective  and  insufficient  lock,  derailed  and  thrown  from  said 
track,  turned  over  and  wrecked,  and  the  plaintiff,  without  any  fault 
or  negligence  or  want  of  skill  on  his  part,  was  caught  in  said  wreck, 
and  was  thereby  severely  and  dangerously  injured,  wounded,  and 
bruised  in  his  body  and  limbs,  and  was  cut,  bruised  and  lacerated 
on  the  left  side  of  his  head,  extending  from  the  temporal  line  to  below 
the  ear,  and  was  also  further  cut,  bruised  and  wounded,  commencing 
at  the  middle  of  the  ear  and  running  down  the  cheek,  and  a  large  tri- 
angular piece  of  skin  and  flesh  was  cut  and  torn  out,  and  left  the 
bone  exposed,  and  left  a  permanent  impression  and  scar,  and  his 
hand  and  the  fingers  thereon  were  badly  scalded,  so  that  the  abduc- 
tor muscle  had  to  be,  and  was,  taken  out,  and  cut  off,  and  he  was  in- 
jured and  wrenched  in  the  spine,  so  as  to  produce  partial  paralysis, 
and  his  lungs  were  injured  so  as  to  produce  permanent  and  injurious 
defects;  that  from  said  injuries  he  was  made  sick,  sore,  and  lan- 
guished therefrom,  and  was  permanently  injured  and  crippled  for  all 
the  days  of  his  natural  life,  and  is  rendered  incapable  of  earning  a 
living  for  himself  and  family,  and  has  lost  all  of  his  time  from  his 
said  business  of  locomotive  engineer  from  the  time  he  received  said 
injuries  until  now,  and  he  was  compelled  to  spend,  and  did  spend, 
three  hundred doWars  for  physician's  and  surgeon's  services  and  medi- 
cine in  trying  to  cure  himself  from  said  injuries;  that  plaintiff  re- 
ceived said  injuries  while  in  the  line  of  his  employment  aforesaid,  and 
in  the  line  of  his  duty  in  said  employment  without  any  fault,  care- 
lessness or  negligence  on  his  part,  and  he  had  no  knowledge  whatever 
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of  the  dangerous  and  defective  condition  of  said  switch  and  lock  be- 
fore he  received  said  injuries;  that  by  reason  of  said  wrongs  and  in- 
juries aforesaid,  plaintiff  has  been,  and  is,  greatly  damaged. 

[Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  5925). ]i 

UJ)    Telegraph  Pole.  ^ 

Form  No.  13600. 
(Precedent  in  Byron  v.  New  York  State  Printing  Tel.  Co.,  26  Barb.  (N.  Y.)  39.)' 

[{Commencing  as  in  Form  No.  59S6')Y  that  the  defendants,  at  and 
before  the  time  of  committing  the  grievances  hereinafter  mentioned, 
were  the  owners  of  a  certain  telegraph  line,  extending  along  the 
eastern  bank  of  the  Hudson  river,  and  partly  between  the  cities  of 
Hudson  and  Poughkeepsie,  in  the  state  of  New  York;  and  that  the 
plaintiff  was,  on  the  ^Ist  day  of  April,  i855,  in  the  employ  of  the 
defendants,  and  it  was  the  duty  and  employment  of  the  plaintiff  to 
climb  up  on  to  the  telegraph  poles,  which  sustained  the  wires,  insu- 
lators and  other  fixtures  of  the  said  telegraph  line,  and  to  fix,  alter 
and  regulate  the  same,  and  it  then  and  there  became  and  was  the 
duty  of  the  defendants  to  provide,  use  and  keep  good,  sufficient  and 
safe  telegraph  poles,  and  from  time  to  time  to  renew  the  same,  and 
also  to  have  and  use  pike-poles  and  other  guards  and  securities  for 
testing  the  strength  and  safety  of  said  poles.  Yet  the  defendants, 
not  regarding  their  duty,  conducted  themselves  so  carelessly,  negli- 
gently and  unskillfully  in  this  behalf,  that  by  and  through  the  care- 
lessness, negligence,  unskillfulness  and  default  of  the  defendants  and 
their  servants,  in  providing,  using  and  suffering  to  be  used  a  bad, 
insufficient,  unsound  and  unsafe  telegraph  pole,  and  for  want  of  due 
care  and  attention  to  their  duty  in  that  behalf;  and  for  not  having 
and  using  pike-poles  and  other  guards  and  securities;  and  upon  the 
day  aforesaid,  and  at  a  place  one  and  a  half  miles  south  of  the  city 
of  Hudson  aforesaid,  and  while  the  plaintiff  in  discharge  of  his 
employ  and  duty  aforesaid,  was  fastened  at  or  near  the  top  of  one  of 
the  aforesaid  telegraph  poles,  and  was  busied  in  regulating  the  wire 
and  insulator  thereof,  the  said  telegraph  pole  to  which  the  plaintiff  was 
fastened,  by  reason  of  the  unsafeness,  defectiveness,  and  insecurity 
thereof,  and  from  a  defect  therein,  not  visible  to  the  plaintiff,  broke 
off,  and  fell  with  the  plaintiff  so  fastened  thereto  as  aforesaid,  to  the 
ground  and  a  ledge  of  rocks,  a  distance  of  twenty-five  or  thirty  feet. 
By  means  whereof  the  plaintiff  was  greatly  hurt,  disabled  and  made 
sick,  and  has  ever  since  continued  so  sick  and  disabled,  and  has 
expended  large  sums  of  money  for  medical  services  and  medicines, 
and  for  the  support  of  himself  and  family,  and  has  been  thrown  out 
of  all  employment  by  reason  of  his  aforesaid  injuries,  and  will  never 
again  be  a  sound  man,  or  capable  of  earning  a  support  for  himself 
and  family. 

[Wherefore  the  said  plaintiff  demands  {concluding  as  in  Form  No. 
5926).Y 

1.  The  matter  enclosed  by  and  to  be  2.  In  this  case  an  order  overruling  a 
supplied  within  []  will  not  be  found  in  demurrer  to  the  complaint  was  affirmed, 
the  reported  case.  See,  generally,  supra,  note  4,  p.  7. 
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ijik)   Unguarded  Machinery. 

Form  No.  I  3  6  0  I . 

(Precedent  in  Coombs  v.  New  Bedford  Cordage  Co.,  I02  Mass.  573.)' 

[(7/'//<?  of  court  and  cause  as  in  Form  No.  694^.)]^ 

And  the  plaintiff  says  he  was  employed  by  the  defendants,  and, 
being  then  of  the  age  of  fourteen  years,  was  by  the  defendants 
imprudently,  negligently  and  carelessly  set  to  work  in  their  manu- 
factory without  any  caution  or  instruction,  in  an  unsuitable  and 
unsafe  place,  and  very  near  and  by  certain  dangerous,  unfenced  and 
unguarded  machinery,  whereby  the  plaintiff  was  exposed  to  great 
and  unnecessary  risks,  and  risks  not  required  by  his  employment, 
and  whereby  the  plaintiff,  while  employed  at  his  duty  as  afore- 
said, and  using  due  care,  was  injured,  and-  his  hand  was  caught  and 
drawn  into  the  machinery  and  destroyed,  and  the  plaintiff  was  sub- 
jected to  great  pain  and  suffering  for  a  long  time. 

\i^Signature  as  in  Form  No.  69Jf2.y\^ 

{c)  Answer  or  Plea.^ 


1.  Judgment  for  plaintiff  was  af- 
firmed in  this  case. 

See,  generally,  supra,  note  4,  p.  7. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

3.  Plea  in  Abatement  —  Insufficient 
Service. —  In  Mexican  Cent.  R.  Co.  v. 
Pinkney,  149  U.  S.  194,  the  following 
plea  was  filed,  to  wit: 

"  Now  comes  the  defendant  in  the 
above-styled  and  numbered  cause  and, 
appearing  only  for  the  purpose  of  ex- 
cepting to  the  service  of  the  citation 
herein,  and  not  appearing  generally  or 
for  any  other  purpose,  says: 

1st.  Tha.t  Harry  Lawton,  upon  whom 
the  citation  herein  was  served  as  the 
local  agent  of  the  defendant,  is  not 
the  president,  vice-president,  secretary, 
treasurer,  general  manager  or  any 
officer  of  this  defendant,  and,  neither 
said  Lawton  nor  any  '  joint  agent,'  or 
agent  at  '  the  joint  warehouse  '  in  the 
city  of  El  Paso,  Texas,  has  ever  been 
designated  by  this  defendant  as  its 
officer  or  agent  upon  whom  citation 
might  be  served  in  this  State  and  county, 
and  is  not  authorized  by  this  defendant 
to  receive  or  acccept  citation  on  its 
behalf. 

2d.  That  before  the  establishment  of 
what  is  known  as  the  '  joint  ware- 
house,' in  the  city  oi  El  Paso,  Texas, 
over  which  said  Lawton  has  control  and 
management,  importers  of  goods,  their 
brokers  and  agents,  were  put  to  great 
12  E.  of  F.  P.  — 4- 


trouble  and  inconvenience  on  account  of 
the  lack  of  proper  and  necessary  facili- 
ties for  handling,  examining,  weigh- 
ing and  classifying  goods  billed  to  and 
from  points  in  the  Republic  of  Mexico 
upon  their  arrival  at  said  city  oi  El  Paso 
over  the  various  roads  hereinafter 
mentioned,  and  on  account  of  said  de- 
ficiencies owners  of  goods  destined  to 
points  in  the  Republic  of  Mexico  were 
frequently  subjected  to  fines  and  penal- 
ties under  the  custom  laws  of  Mexico 
on  account  of  inaccuracies  in  the  im- 
portation papers  required  therefor  by 
said  Mexican  government;  that  in  the 
interest  and  convenience  of  importers 
of  American  as  well  as  of  Mexican  goods 
and  merchandise,  and  in  order  thereby 
to  increase  the  traffic  of  this  defendant, 
and  the  other  railroads  hereinafter 
mentioned,  there  was  established  and 
since  maintained  said  'joint  ware- 
house,' where  goods,  wares,  and  mer- 
chandise destined  to  points  in  said 
republic  upon  their  arrival  at  said 
El  Paso,  are  transferred,  deposited,  and 
held  by  the  agent  in  charge  thereof  for 
examination,  weighing  and  classifica- 
tion as  aforesaid,  prior  to  their  entry 
into  said  republic,  and  where  the  im- 
port duties  on  goods  coming  from  said 
republic  over  defendant's  line  may  be 
conveniently  paid  and  such  goods  trans- 
ferred and  turned  over  to  the  proper 
roads  by  the  agent  in  charge  of  said 
'joint  warehouse.' 
3d.  That   at   the    solicitation   of  the 
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aa.  CdNTRiBUTORY  Negligence, 
Form  No.  13602. 

(Precedent  in  Sanborn  v.  Atchison,  etc.,  R.  Co.,  35  Kan.  294.)' 
\i  Title  of  court  and  cause  as  in  Form  No.  55i7.)]^ 
Now  comes  the  defendant,  and  for  answer  to  the  petition  of  plaintiff 
in  the  above-entitled  cause  — 

1.  Denies  each  and  every  material  allegation  therein  contained. 

2.  For  a.  second  and  further  defense,  the  defendant  says  that  the 
injuries,  if  any,  received  by  said  plaintiff  were  occasioned  wholly  by 
his  negligence  (gross),  and  without  fault  of  the  said  defendant,  its 
agents  or  servants. 

3.  For  a  tMrd  and  further  defense,  defendant  says  that  the  injuries, 
if  any,  received  by  said  plaintiff  were  occasioned  wholly  by  the  negli- 
gence of  said  plaintiff,  or  his  coemployes  and  fellow-servants,  and 
without  fault  of  the  said  defendant. 

Wherefore,  said  defendant  prays  judgment  for  costs. 
[(^Signature  as  in  Form  No.  5917.)i\^ 

Form  No.  13603. 

(Precedent  in  Gulf,  etc.,  R.  Co.  v.  Mayo,  14  Tex.  Civ.  App.  255.)' 
\(^Title  of  court  and  cause.y^ 


railroads  then  jointly  interested  therein 
said  warehouse  was  constructed  and 
established  in  or  about  the  year  A.  D. 
l8<5y,  by  the  Atchison,  Topeka  and  Santa 
Fe  Railroad  Company ,  on  property  owned 
by  it  then  and  since,  until  the  same 
was  duly  passed  by  transfer  to  the  Rio 
Grande  and  El  Paso  Railroad  Company, 
which  now  and  ever  since  said  transfer 
has  owned  said  warehouse  and  the 
property  upon  which  the  same  is  lo- 
cated. 

4th.  That  this  defendant  pays  one- 
half  of  all  the  expense  incurred  in  the 
maintenance  and  operation  of  said 
'joint  warehouse,*  while  said  Rio 
Grande  and  El  Paso  Railroad  Company, 
the  Texas  and  Pacific  Railroad  Company, 
the  Galveston,  Harrisburg  and  San  An- 
tonio Railroad  Company ,  and  the  Southern 
Pacific  Railroad  Company  hGa-r  the  bal- 
ance thereof  upon  a  tonnage  basis. 

5th.  That  said  Lawton  and  all  '  joint 
agents  '  are  selected  by  said  Rio  Grande 
and  El  Paso  Railroad  Company,  and, 
with  the  approval  of  the  other  com- 
panies last  aforesaid  and  this  defend- 
ant, are  appointed  by  said  R.  G.  <y  E. 
P.  R.  R.  Co.,  upon  whose  pay-rolls  the 
names  of  such  'joint  agents'  and  the 
members  of  their  force  appear  as  em- 
ployes of  said  last  mentioned  company, 
which  pays  the  salaries  and  wages 
thereof. 

6th.  That    said     Lawton     as    '  joint 


agent,'  and  his  force  are  under  bond  to 
said  Rio  Grande  and  El  Paso  Railroad 
Company,  Texas  and  Pacific  Railroad 
Compa7ty,  Galveston,  Harrisburg  and  San 
Antonio  Railroad  Company ,  and  Southern 
Pacific  Railroad  Company,  conditioned 
for  the  faithful  performance  of  the 
duties  required  of  them  by  said  last- 
mentioned  companies,  to  which  reports 
are  made,  and  of  and  for  which  money 
is  collected  and  received  by  said  La^vton. 

7th.  That  said  Lawton,  being  un- 
authorized so  to  do,  makes  no  contracts 
and  collects  and  handles  no  money  for 
or  on  behalf  of  this  defendant;  is  under 
no  bond  to  it;  keeps  no  accounts  of  or 
for  it;  is  not  on  its  pay-rolls;  was  not 
selected  or  appointed  by  it,  and  this 
defendant  is  without  power  to  discharge 
him;  all  of  which  defendant  is  ready  to 
verify. 

Wherefore  defendant  says  that  said 
Lawton  is  not  its  local  agent  or  other 
employe  or  agent,  that  the  service  of 
the  citation  herein  is  insufficient, 
and  prays  that  the  return  thereon  be 
quashed." 

1.  A  motion  to  strike  out  the  second 
and  third  paragraphs  of  this  answer  was 
properly  denied. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

3.  Defendant  also  answered  by  gen- 
eral denial.  Judgment  for  plaintiff  in 
this  case  was  reversed. 
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And  for  further  answer  defendant  says  that  when  said  Mayo 
accepted  employment  from  it  as  a  switchman  it  became  a  part  and 
parcel  of  his  duty  to  couple  and  uncouple  cars  out  of  repair,  as  well  as 
other  cars,  and  by  accepting  its  employment  as  a  switchman,  he 
assumed  all  the  risks  incident  thereto.  And  defendant  avers  that  it 
has  its  car  inspectors,  whose  duty  it  is  to  inspect  each  and  every  car 
that  comes  into  its  yards,  and  if  they  find  any  car  out  of  repair  and 
dangerous  to  handle,  it  is  the  duty  of  said  inspectors  to  tack  a  red 
card  on  said  car,  with  the  words  "Bad  Order,"  printed  on  said  card, 
which  card  is  notice  to  all  employees,  including  especially  switchmen, 
that  there  is  something  wrong  with  the  same,  and  it  is  then  their  duty 
to  handle  said  car  in  a  cautious  manner;  and  that  it  is  the  duty  of  all 
switchmen  before  they  go  to  handle  a  car  that  has  been  brought  into 
the  yard  to  notice  said  car  to  see  if  there  is  such  a  card  on  same,  and 
if  there  is,  then  it  is  their  duty  to  look  out  for  the  defect;  and  such 
is  the  rule  this  defendant  has  adopted  to  notify  its  switchmen  of 
defective  cars,  so  that  they  may  be  able  to  protect  themselves  against 
injuries;  and  that  this  was  the  rule  of  defendant  when  said  J/av<?went 
into  its  service,  and  that  said  Mayo  had  full  knowledge  of  said  rule; 
and  defendant  avers  that  the  said  defective  car  mentioned  in  plaintiff's 
petition  had  placed  on  it  one  of  said  cards  with  the  "Bad  Order" 
printed  thereon;  and  that  said  Mayo  k-new  that  fact  before  he 
attempted  to  couple  said  car;  could  have  known  it  by  the  use  of 
ordinary  care.  The  defendant  avers  that  said  Mayo  knew  of  said 
defect  in  said  car,  or  could  have  known  of  such  by  the  use  of  ordi- 
nary care,  and  that  it  was  through  his  own  carelessness  and  rashness 
that  he  was  caught  between  the  said  two  cars  and  crushed  to  death. 

[Wherefore  defendant  prays  judgment,  etc. 

J.  Mason^  Attorney  for  Defendant.]^ 

bb.  Negligence  of  Fellow  Servant.* 

Form  No.  13604. 

(Precedent  in  Wilson  v.  Madison,  etc.,  R.  Co.,  18  Ind.  226.)' 

[(7/'//<?  of  court  and  cause  as  in  Form  No.  5915.^ 

The  defendant  for  answer  to  plaintiff's  complaint  herein  says]^  that 
at  the  time  of  the  supposed  accident  and  injury  to  the  plaintiff,  he 
was  in  the  service  and  employment  of  the  defendant,  by  virtue  of  a 
contract  between  them,  as  brakeman  on  a  certain  train  of  cars  com- 
monly called  a  freight  train,  and  not  as  a  passenger  thereon,  possessed 
and  run  by  the  defendant  as  her  railway.  That  there  were  then  and 
there  on  said  train  divers  other  employees  of  the  defendant  in  like 
manner  engaged  and  employed  by  the  defendant,  to  wit:  one  con- 
ductor, ^«^  engineer,  one  fireman,  and  divers,  to  wit:  hvo  other  brake- 
men.  That  the  plaintiff  and  said  other  employees  were  employed  by, 
and  acting  for,  the  defendant  in  using,  running  and  operating  said 
train  of  cars,  and  were  all  then  and  there  fellow  servants  of  the 

1.  The  matter  enclosed  by  and  to  be  the  third  paragraph  of  Form  No.  i'?6o2, 
supplied  within  [  ]  will    not  be  found     supra. 

in  the  reported  case.  8.  This  answer  was  held  to  state  a 

2.  Precedent.  —  For  another  form  see    sufficient  defense. 
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defendant  in  that  behalf,  and  in  one  and  the  same  line  of  employ- 
ment; and  that  in  the  selection  and  employment  of  the  plaintiff's 
co-employees  the  defendant  had  used  due  and  reasonable  care  and 
caution,  and  that  said  co-employees  were  competent  and  prudent 
persons  in  their  respective  positions;  and  the  defendant  says  that  the 
supposed  negligence  and  carelessness,  by  means  of  which  the  said 
accident  and  injury  happened  to  the  plaintiff,  was  that  of  his  said 
co-employees,  or  some  of  them,  on  said  train  of  cars,  and  not  by  the 
defendant  or  any  other  person. 

\(^Signature  as  in  Form  No.  5915^)^ 

cc.  Release. 
Form  No.  13605. 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Bell,  44  Neb,  47.)* 

\iTitle  of  court  and  cause  as  in  Form  No.  5923^^ 

Further  answering  the  said  petition,  the  defendant  says  that  prior 
to  the  time  of  this  accident,  the  defendant  and  its  employes  organ- 
ized an  association  for  the  relief  of  employes  of  said  company 
injured  while  in  the  service  of  the  said  defendant,  known  as  the 
'■'■Burlington  Voluntary  Relief  Department-"  that  said  association  thus 
formed  was  a  department  for  the  protection  and  relief  of  employes 
injured  in  the  service  of  the  said  company,  providing  for  the  pay- 
ment of  certain  sums  of  money  for  injuries  received  in  the  service  of 
said  company,  and  for  maintenance  and  support  under  certain  speci- 
fications and  terms  and  conditions,  as  provided  for  in  the  organiza- 
tion and  rules  of  the  said  Burlington  Volutitary  Relief  Department;  that 
at  and  prior  to  the  time  of  said  injury  the  plaintiff  was  a  member  of  the 
said  association,  and  v:--cn  injured,  and  subsequent  thereto  on 
account  of  being  such  a  member,  the  said  plaintiff  received  and 
accepted  the  benefits  due  to  him  by  reason  of  his  membership  in 
said  Relief  Department,  and  the  defendant  company  paid  to  the 
plaintiff  the  amount  of  the  benefits  due  to  him  by  reason  of  his 
membership  in  said  Relief  Department,  on  account  of  said  injury, 
and  the  plaintiff  received  and  receipted  for  the  said  amounts  of 
money  thus  paid  to  the  plaintiff  as  benefits  accruing  to  him  by 
reason  of  said  injury,  on  account  of  his  membership  in  said  associa- 
tion, and  in  consideration  therefor  duly  released  the  defendant  from 
any  and  all  liability  on  account  of  the  said  accident,  other  than  the 
benefits  accruing  to  him  by  reason  of  his  membership  in  said  Bur- 
lington Voluntary  Relief  Department.  The  defendant  furthermore 
alleges  that  it  is  discharged  and  released  from  any  and  all  liability 
that  might  exist  in  favor  of  the  plaintiff  on  account  of  said  injury, 
and  the  plaintiff  is  barred  and  estopped  from  claiming  any  damages 
from  this  defendant  by  reason  of  his  membership  in  the  said  Relief 
Department,  and  the  acceptance  by  him  of  the  benefits  thereof  paid 
as  hereinbefore  stated. 

{(^Signature  as  in  Form  No.  5927.^Y 

1.  The  matter  to  be  supplied  within  2.  This  defense,  which  was  held  suf- 
[  ]  will  not  be  found  in  the  reported  ficient,  was  but  one  of  several  pleaded 
case.  by  defendant. 
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(3)  For  Wages.  1 

Form  No.  13606. 

(Precedent  in  Porter  v.  Richmond,  etc.,  R.  Co.,  97  N.  Car.  46.)' 

[{Commencing  as  in  Form  No.  5927. y\^ 

I.  That  on  the  16tk  day  of  May,  i2>82,  at  the  request  of  the  defend- 
ants, he  was  duly  elected  special  policeman  by  the  Board  of  Alder- 
men of  the  city  of  Charlotte.,  State  aforesaid,  the  said  defendants 
agreeing  and  promising  to  pay  plaintiff  t7vo  thirds  of  such  salary  as 
should  be  fixed  by  the  said  Board  of  Aldermen;  that  the  said  Board  of 
Aldermen  then  and  there  fixed  plaintiff's  salary  at /cr/y-^fz'^  dollars 
per  month. 

II.  That  plaintiff  served  as  such  special  policeman  from  said  16th 

day  of  May.,  iS82,  until  the day  of  May,  i883,   on  which  last 

named  day,  at  the  request  of  the  defendants,  the  plaintiff  was 
re-elected  to  his  said  ofifice,  by  the  said  Board  of  Aldermen,  for  the 
term  of  two  years  next  thereafter,  the  defendants  agreeing  and 
promising  to  pay  plaintiff  at  the  rate  of  thirty  dollars  per  month  for 
his  said  services  as  theretofore. 

III.  That  plaintiff  served  the  defendants  as  special  policeman  from 
said  day  of  May,  iS83,  to  and  including  the  11th  day  of  May,  i885; 
that  the  defendants  paid  him  for  his  said  services  at  the  rate  of 
thirty  dollars  per  month  up  to  and  including  the  31st  day  oi  July,  \Z8Jf. 
That  said  defendants  have  failed  and  refused  to  pay  plaintiff  salary 
from  said  <?-?5/day  oi  July,  i8<9^,  to  May  11th,  i885,  inclusive,  for  which 
said  service  the  defendants  are  indebted  to  plaintiff  in  the  sum  of  two 
hundred  and  eighty -one  dollars. 

[Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  55^7).]^ 

(4)  For  Wrongful  Discharge.* 

1.  See  Sand.  &  H.  Dig.  Ark.  (1894),  offer  to  perform  the  services  contracted 
§556243-6245;  Minn.  Stat.  (1894),  §5499.  for.     Wilkinson  z/.  Gaston,  9  Ad.  &  El. 

2.  In  this  case  judgment  for  the  plain-  137,  58  E.  C.  L.  136;  McMullan  v. 
tiff  was  affirmed.  Dickinson  Co.,  63  Minn.  405. 

3.  The  matter  enclosed  by  and  to  be  Plaintiff's  sobriety  need  not  be  al- 
supplied  within  [  ]  will  not  be  found  in  leged.  Collins  v.  Glass,  46  Mo.  App. 
the  reported  case.  297. 

4.  Bequisites  of  Complaint,  etc.  —  For  Inability  to  Earn  Elsewhere.  —  Plain- 
M^/^jrwaZ/a^/j  of  a  complaint,  petition  tiff  need  not  allege  that  since  his  dis- 
or  declaration  in  a  particular  jurisdic-  charge  he  has  earned  nothing  from 
tion  consult  the  titles  Complaints,  vol.  sources  other  than  his  employment 
4,  p.  1019;  Declarations,  vol.  6,  p.  under  the  broken  contract.  Hamilton 
244.  V.  Love,  (Ind.  1896)43  N.  E.  Rep.  873; 

Contract  of  Employment. — The  com-  Merrill    v.    Blanchard,    7  N.  Y.  App. 

plaint  or  declaration  should   allege  a  Div.    167;  Porter  v.  Burkett,   65  Tex. 

contract  of  employment  and  state  its  383. 
terms.     13  Encycl.  of  PI.  and  Pr.  916.  Defendant' s  Repudiation  of  Contract. — 

Plaintiff's  Ability  and  Willingness. —  A  general    allegation    of    defendant's 

There    should   be   an   allegation    that  denial  and  repudiation  of  the  contract 

plaintiff  is  able  And  willing  to  perform  is   sufficient,    and   an   allegation   of   a 

his  side  of  the  contract.     Morris  Min.  formal     dismissal    is    not    necessary. 

Co.  V.  Knox,  96  Ala.  320.     But  he  need  East  Tennessee,  etc.,  R,  Co.  v.  Staub, 

not  present  himself  to  defendant  and  7  Lea  (Tenn.)  397. 
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Form  No.  13607. 

(Conn.  Prac.  Act,  p.  121,  No.  195.)' 

{Commencing  as  in  Form  No.  5912.^ 

1.  On  April  1st,  iS78,  the  plaintiff  and  defendant  mutually  agreed 
that  the  plaintiff  should  serve  the  defendant  as  an  accountant,  and  that 
the  defendant  should  employ  the  plaintiff  as  such,  for  one  year,  and 
pay  him  for  his  services  $1S0  a  month. 

2.  On  April  2dy  i878,  the  plaintiff  entered  upon  the  service  of  the 
defendant  as  aforesaid,  and  has  ever  since  been,  and  still  is,  ready 
and  willing  to  continue  in  such  service. 

3.  On  August  1st,  1 875,  the  defendant  wrongfully  discharged  the 
plaintiff,  and  refused  to  permit  him  to  serve  as  aforesaid,  and  has 
never  paid  him  anything  for  his  services. 

The  plaintiff  claims  %500  damages. 
{Concluding  as  in  Form  No.  5912.) 

Form  No.  13608. 

(Precedent  in  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  IIO.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5915.')^ 

The  plaintiff  y(a!w^.r  Z>6'/««  complains  of  the  defendant,  the  Pennsyl- 
vania Company,  and  for  cause  of  action  says  that  the  defendant 
company  was,  on  the  days  and  times  of  the  grievances  hereinafter 
mentioned,  a  railroad  corporation  duly  organized  and  existing  under 
the  laws  of  the  State  of  Indiana,  owning,  using  and  operating  a  line 
of  railroad  known  as  the  Jeffersonville,  Madison  and  Ifidianapolis  Rail- 
road, together  with  its  locomotives,  cars,  switches,  side-tracks  and 
other  appurtenances  thereto  belonging,  at  the  county  of  Clark,  in 
said  State;  that  on  the  9th  day  oi  Jatiuary,  i890,  the  plaintiff  was  in 
the  service  of  the  defendant,  in  the  capacity  of  yard  brakentan,  at 
said  county;  that  the  defendant  required  of  him,  as  part  of  his  duties 
as  such  brakeman,  to  couple  and  uncouple  cars  and  assist  in  remov- 
ing, and  transferring  them  from  place  to  place  on  the  defendant's 
track,  in  defendant's  yard,  and  in  the  coupling  and  uncoupling  of  said 
cars  the  duties  of  plaintiff  required  him  to  pass  in  between  them  while 
they  were  in  motion;  that  while  the  plaintiff  was  then  and  there 
engaged  in  the  services  of  defendant  in  the  line  of  his  employment, 
and  in  the  act  of  coupling  defendant's  cars,  he  received  a  permanent 
injury  of  his  right  hand,  causing  the  loss  of  his  thumb  and  forefinger, 
and,  as  a  result  thereof,  permanently  lost  the  natural  and  proper 
use  and  strength  of  his  right  hand  and  arm,  and  caused  him  thereby 
to  suffer  great  pain  in  body  and  mind,  and  put  him  to  great  expense 
for  medical  and  surgical  aid  and  nursing  in  trying  to  cure  himself  of 
said  injuries;  that  said  injury  was  caused  by  the  negligent  failure  of 
the  defendant  in  knowingly  allowing  and  permitting  the  drawheads 
and  dead-woods  attached  to  said  cars  to  become  broken  and  out  of 
repair,  and  also  in  allowing  and  permitting  the  dead-woods  to  be  and 
remain  of  uneven  height  on  said  cars,  thereby   rendering   it   very 

1.  See,  generally,  ^M/ra,  note  4,  p.  53.         See,  generally,  supra,  note  4,  p.  53. 

2.  In  this  case  a  judgment  for  the  3.  The  matter  to  be  supplied  within 
plaintiff  was  affirmed.  [  ]  will  not  be  found  in  the  reported  case. 

54  Volume  12. 


13608.  MASTER  AND  SERVANT.  13608. 

dangerous  and  hazardous  to  couple  the  same,  which  facts  were  well 
known  to  the  defendant  and  unknown  to  the  plaintiff;  that  said  injury 
was  caused  by  the  negligence  of  the  defendant,  and  without  any  fault 
or  negligence  on  the  part  of  the  plaintiff;  that  by  reason  of  said  injury 
the  defendant  became  liable  to  plaintiff  endamages  in  the  sum  oi five 
t/iousand  doUa.rs  (^,000);  that  at  the  time  of  receiving  said  injury 
plaintiff  was  earning  and  receiving  from  the  defendant  for  his  services 
the  sum  of  iwo  dollars  per  day  for  his  said  services;  that  the  said 
injury  rendered  the  plaintiff  unfit  and  unable  to  continue  in  the  ser- 
vice of  the  defendant  as  yard  brakeman,  and  he  was,  for  that  reason, 
discharged  from  the  service  and  pay  of  the  defendant  by  the  defend- 
ant; that  thereafter,  to  wit,  on  the  Slsi  day  oi  January.,  iS90,  the 
plaintiff  called  on  the  defendant  and  demanded  of  defendant  the 
amount  due  him  for  said  injuries,  and  requested  the  payment  thereof; 
that  defendant  then  promised  and  agreed  to  pay  plaintiff  therefor  in 
full  settlement  and  satisfaction  for  said  debt  and  injury  the  sum  of 
one  hundred  dollars  in  money  and  receive  him  back  into  their  service 
and  re-employ  him  and  give  him  a  job  of  steady  and  permanent 
employment,  and  pay  him  therefor  an  amount  per  day  for  his  services 
equal  to  the  amount  he  was  earning  and  receiving  at  the  time  of  his 
severe  injury;  that  said  sum  of  one  hundred  do\\a.rs  would  be  paid  at 
once,  and  that  he  should  be  employed  as  soon  as  he  was  sufficiently 
recovered  from  his  severe  injuries  as  he  was  able  to  work;  that  the 
defendant  required,  as  a  condition  to  said  promise  and  agreement, 
and  as  a  further  consideration  therefor,  that  plaintiff  should  sign 
and  execute  a  release  to  defendant,  releasing  defendant  from  all 
liability  for  damages  and  all  claims  and  rights  whatever  growing  out 
of  said  injury,  and  relinquishing  all  claims  and  rights  to  bring  suit 
therefor;  that  the  defendant  promised  and  agreed  that  all  the  said 
promises  and  agreements  would  be  faithfully  and  honestly  carried 
out  and  performed  by  defendant  in  the  event  that  the  said  promises, 
agreements  and  conditions  were  accepted  by  plaintiff.  It  was  further 
provided  and  agreed  by  the  parties  that  the  said  promises  and  agree- 
ments, when  carried  out  and  performed  by  defendant,  should  operate 
and  be  in  full  satisfaction  and  payment  to  plaintiff  of  all  debts, 
damages  and  causes  of  action  growing  out  of,  or  which  might  arise 
by  reason  of,  said  injury  in  any  way.  The  plaintiff  then  accepted  of 
said   promises,  agreements  and  conditions  in  full  satisfaction  and 

payment  of  his  injuries;  that  afterwards,  to  wit,  on  the day 

of  February.,  iS90,  in  pursuance  of  said  promises,  agreements,  condi- 
tions and  acceptance  thereof,  as  aforesaid,  the  plaintiff  and  defend- 
ant, at  the  office  of  the  defendant,  in  the  city  of  Jeffersonville.,  in  said 
county,  and  the  defendant  then  and  there,  for  the  purpose  of  carry- 
ing out  the  said  promises  and  agreements,  paid  to  plaintiff  the  sum 
of  one  hundred  dollars  as  a  partial  payment  of  the  same,  and  the 
plaintiff  then  and  there  accepted  of  defendant  the  said  sum  of  one 
hundred  doUars  as  a  partial  payment  and  satisfaction  of  the  promises 
and  agreements  of  the  defendant  as  agreed,  and  the  plaintiff  then 
and  there  signed  and  executed  to  defendant  the  release  required  by 
the  defendant  and  agreed  to  by  the  parties  as  aforesaid,  and  to  the  full 
and  complete  satisfaction  of  the  defendant,  which  release  was  received 
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and  accepted  by  defendant  and  is  now  in  its  possession;  that 
afterwards,  to  wit,  on  t\\t  first  day  of  March,  iS90,  when  plaintiff  had 
sufficiently  recovered  of  his  said  injuries  so  as  to  be  able  to  go  to 
work,  he  called  on  the  defendant  and  notified  it  of  that  fact,  and 
demanded  that  the  defendant  re-employ  him;  whereupon  defendant 
at  once  employed  him  and  gave  him  a  job  of  flagging  its  trains,  in 
which  employment  defendant  kept  and  retained  him  about  i/iree 
months,  when,  without  any  cause  or  fault  on  the  part  of  the  plaintiff, 
the  defendant  discharged  him  from  its  services  and  pay,  without 
giving  any  cause  or  reason  to  plaintiff  for  so  doing;  that  during  all 
the  time  of  said  three  months'  re-employment  the  plaintiff  honestly 
and  faithfully  and  properly  discharged  all  the  duties  assigned  him; 
that  ever  since  the  discharge  of  the  plaintiff  last  above  named  the 
defendant  has  refused,  and  now  refuses,  to  receive  the  plaintiff  back 
into  its  service  and  give  him  a  job  of  steady  and  permanent  employ- 
ment, or  give  him  employment  of  any  kind,  or  pay  him  any  money, 
though  often  requested  by  plaintiff  so  to  do;  that  the  plaintiff  was 
able,  ready  and  willing  to  continue  in  the  service  of  defendant,  at 
flagging  trains,  and  is  now,  and  has  been  at  all  times,  able,  ready  and 
willing  to  flag  trains,  or  do  and  perform  any  other  service  for  defend- 
ant within  his  power  to  do,  all  of  which  facts,  now  and  during  all  of 
said  time,  were  well  known  to  defendant;  by  reason  of  which  facts 
and  grievances  plaintiff  has,  during  all  of  said  time,  been  out  of 
employment  and  unable  to  earn  any  money,  and  has  suffered  great 
loss  and  damage  thereby,  in  the  sum  oi  fiz'e  t/iousand  dollars ;  that 
the  plaintiff  has  done  and  performed  all  the  conditions,  promises  and 
agreements  on  his  part  to  be  done  and  performed  by  him  in  the 
premises  as  hereinbefore  stated;  that  the  defendant  has  failed  and 
refuses  to  do  and  perform  its  promises  and  agreements  in  manner 
and  form  as  above  stated  and  set  out.  Wherefore  [{concluding  as  in 
Eorm  No.  5915\Y 

Form  No.  13609. 
(Precedent  in  Reynolds  v.  Reader,  104  Mich.  266.)* 

[(^Commencing  as  in  Eorm  No.  69Jf3.yy-  For  that  whereas,  hereto- 
fore, to  wit,  on  the  10th  day  of  October,  a.  d.  i2>92y  at  the  city  of 
Grand  Rapids,  the  said  plaintiff,  at  the  defendants'  request,  entered 
into  an  agreement  with  the  said  defendants,  whereby  said  plaintiff 
bargained  to  work  for  said  defendants  as  a  traveling  salesman  for  the 
term  of  one  year  from  the  10th  day  of  October,  i892,  and  said  defend- 
ants, in  consideration  of  such  services,  agreed  to  pay  said  plaintiff 
for  his  said  services  the  sum  of  $800  a  year's  services,  in  monthly 
installments  of  $66.66  per  month. 

And  that  whereas,  the  said  plaintiff  entered  into  the  employment 
of  the  said  defendants  according  to  said  agreement  on  the  said  10th 
day  of  October,  i892,  and  faithfully  and  energetically  performed  his 
duty  as  such  salesman  ior  four  months,  and  that  said  defendants  on, 

1.  The  matter  to  be  supplied  within  was  reversed,  as  the  written  contract 
[  ]  will  not  be  found  in  the  reported  offered  in  evidence  varied  radically 
case.  from  that  declared  on. 

2.  Judgment  for  plaintiff  in  this  case  See,  generally,  supra,  note  4,  p.  53. 
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to  wit,  the  18th  day  of  February^  i893,  disregarding  the  terms  of  their 
said  contract,  wrongfully  and  unjustly  discharged  said  plaintiff  from 
their  employment,  and  that,  though  said  plaintiff  has  been  willing  and 
ready,  and  now  is  ready,  to  continue  in  said  employment,  and  carry 
out  his  contract  with  said  defendants,  yet  said  defendants  have 
refused,  and  still  do  refuse,  to  allow  said  plaintiff  to  do  so,  to  his 
damage,  $300;  and  therefore  he  brings  suit. 
[(^Signature  as  in  Form  No.  69Ji3.yy- 

Form  No.  13610. 

(Precedent  in  Hansard  v.  Menderson  Clothing  Co.,  73  Mo.  App.  586.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  59^1.')^ 

Comes  now  the  plaintiff  and  for  amended  cause  of  action  states 
that  the  defendant  is  a  corporation  doing  a  general  clothing  business 
in  the  city  of  Cincinnati,  in  the  state  of  Ohio\  that  on  the  1st  day  of 
December,  i8P4>  the  defendant  entered  into  a  written  contract  with 
plaintiff  by  which  it  agreed  to  employ  the  plaintiff  for  a  period  of 
one  year  from  said  date  as  a  traveling  salesman  to  sell  defendant's 
goods,  and  agreed  to  pay  plaintiff  as  a  salary  therefor  %1,200  per 
year  and  agreed  to  pay  the  same  monthly  at  %100  per  month  and  to 
pay  his  traveling  expenses  incurred  while  transacting  the  business  of 
defendant,  which  contract  is  filed  herewith  and  made  a  part  of  this 
statement;  that  plaintiff  entered  upon  the  discharge  of  his  duties 
under  said  contract  and  worked  for  the  defendant  from  the  1st  day 
of  December,  xWI^,  and  up  to  the  IJ^th  day  of  November,  iS95,  as 
traveling  salesman  for  the  defendant  in  the  sale  of  its  goods  in  the 
territory  assigned  to  him  by  the  defendant;  that  on  said  l^th  day  of 
November,  i895,  the  defendant  discharged  plaintiff  and  ordered  him 
to  send  in  his  samples  and  notified  him  that  his  services  were  no 
longer  wanted  by  defendant;  that  plaintiff  was  ready  and  willing  at 
all  times  to  fulfill  his  contract  with  defendant,  but  was  prevented 
from  doing  so  by  defendant  as  aforesaid;  that  defendant  paid  to 
plaintiff  for  his  services  so  rendered,  the  following  amounts,  to  wit, 
{Here  follows  an  itemized  statement  of  credits),  leaving  a  balance  due 
from  defendant  to  plaintiff  for  the  last  three  months'  services  in  the 
sum  of  two  hundred  and  fifty  dollars  {^50)  for  which  amount  he  dsks 
judgment  and  for  costs. 

[{^Signature  as  in  Form  No.  6921.')Y- 

Form  No.  13611.' 

In  the  District  Court  of  Douglas  County,  Nebraska. 
Peter  Kinlin,  Plaintiff,  J 

v.  v  Petition. 

Carter  White  Lead  Company,  Defendant.  ) 

The  plaintiff  complains  of  the  defendant  for  that  the  said  defendant 
is  a  corporation  duly  organized,  existing  and  doing  business  under 
the  laws  of  this  state, 

1.  The  matter  to  be  supplied  within  8.  This  form  is  copied  from  the 
[]  will  not  be  found  in  the  reported  case,  record   in    Carter  White-Lead    Co.    v. 

2.  Judgment  for  plaintiff  in  this  case  Kinlin,  47  Neb.  409,  in  which  case 
was  affirmed.  judgment  for  plaintiff  was  affirmed. 

See,  generally,  supra,  note  4,  p.  53.  See,  generally,  supra,  note  4,  ;;<;  53. 
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First  Cause  of  Action. 

The  plaintiff  for  his  first  cause  of  action  alleges: 

ist.  That  on  or  about  the^5r^/day  oi  November,  iS91,  plaintiff  and 
defendant  entered  into  an  oral  contract  whereby  the  defendant  agreed 
to  employ  the  plaintiff  to  work  in  its  Lead  Works  and  to  pay  him  there- 
for the  sum  of  ^.50  per  day  while  working  in  the  smelting  depart- 
ment and  ^.00  per  day  while  elsewhere  employed,  and  to  give  said 
plaintiff  employment  as  long  as  its  Lead  Works  were  kept  running  or 
until  plaintiff  saw  fit  to  quit.  In  consideration  of  said  promises 
plaintiff  then  and  there  agreed  to  work  for  said  defendant  and  to 
release  his  claims  against  said  defendant  which  he  sought  to  enforce 
in  the  suit  entitled  Peter  Kinlin  vs.  Carter  Lead  Cotnpany  then  pending 
in  the  District  Court  oi  Douglas  County  for  the  recovery  of  damages  in 
the  sum  of  %5,000. 

2nd.  That  plaintiff  made  the  release  as  aforesaid  and  began  work 
for  said  defendant  in  pursuance  with  said  agreement.  That  he 
continued  to  work  for  said  defendant  in  its  Lead  Works  until  on  or 
about  the  i.r/ day  of -^^^^x/",  1 89^,  when  without  cause  the  said  defend- 
ant discharged  plaintiff  from  its  employment  and  refused  to  give  him 
work  thereafter  though  often  requested  so  to  do.  That  said  plaintiff 
has  at  all  times  been  ready  and  willing  to  work  for  defendant  and  that 
during  all  the  times  herein  referred  to  the  Lead  Works  of  said  defend- 
ant have  been  in  operation. 

3rd.  That  by  reason  of  these  premises  the  plaintiff  has  sustained 
damages  in  the  sum  of  %180.00. 

Second  Cause  of  Action. 

The  plaintiff  for  his  second  cause  of  action  alleges: 

I  St.  That  on  or  about  the  2Srd  day  of  November,  i891,  plaintiff  and 
defendant  entered  into  an  oral  contract  whereby  the  defendant 
agreed  to  employ  the  plaintiff  to  work  in  its  Lead  Works  and  pay 
him  therefor  the  sum  of  %2.50  per  day  while  working  in  the  smelting 
department  and  %2.00  per  day  while  elsewhere  employed,  and  to 
give  said  plaintiff  employment  as  long  as  its  Lead  Works  were  kept 
running  or  until  plaintiff  saw  fit  to  quit.  In  consideration  of  said 
promises  plaintiff  then  and  there  agreed  to  work  for  said  defendant 
and  to  release  his  claims  against  said  defendant  which  he  sought  to 
enforce  in  the  suit  entitled  Peter  Kinlin  vs.  Carter  White  Lead  Com- 
pany then  pending  in  the  District  Court  of  Douglas  County  for  the 
recovery  of  damages  in  the  sum  of  $5,000. 

2nd.  That  said  plaintiff  performed  all  the  conditions  in  said  con- 
tract on  his  part  to  be  performed,  and  worked  for  said  defendant  in 
its  Lead  Works  until  on  or  about  the  1st  day  of  August,  i892.  That 
said  defendant  contrary  to  the  terms  of  the  aforesaid  contract  failed 
and  refused  to  pay  plaintiff  at  the  rate  of  $2.50  per  day  while  work- 
ing in  its  smelting  department  and  at  the  rate  of  $2.00  per  day 
while  otherwise  engaged.  To  the  contrary  thereof  defendant  paid 
plaintiff  at  the  rate  of  $1.50  per  day  during  the  greater  portion  of 
said  time  while  so  employed  against  the  protest  of  said  plaintiff. 

That  said  defendant  is  indebted  to  plaintiff  in  the  sum  of  $4^0.00 
on  account  of  its  failure  to  pay  him  as  per  the  aforesaid  agreement, 
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which  sum  defendant  has  failed  and  refused  to  pay  plaintiff  though 
often  requested  so  to  do. 

Wherefore  plaintiff  prays  judgment  against  the  defendant  in  the 
sum  of  %200.00  and  for  cost  of  suit. 

J.  B.  Sheean  and  E.  P.  Smith,  Attorneys  for  Plaintiff. 

State  of  Nebraska, 
Douglas  County. 

I,  Peter  Kinlin,  do  solemnly  swear  that  I  am  the  above  named 
plaintiff,  and  have  read  the  foregoing  petition,  that  the  facts  set 
forth  therein  are  true  as  I  verily  believe. 

Peter  Kinlin. 

Subscribed  in  ray  presence  and  sworn  to  before  me  this  Srd  day 
oi  March,  iS93. 

(seal)  /.  B.  S/ieean,  Notary  Public. 

b.  Against  Third  Person  for  Causing  Plaintiff's  Discharge. 

Form  No.  i  3  6  i  2  . 

(Precedent  in  Lombard  v.  Lennox,  155  Mass.  70.)' 

[(  Title  of  court  and  cause  as  in  No.  69Jf2^ 

And  the  plaintiff  says  that  on  the  twenty-third  didiy  of  August,  iS90, 
he  was  employed  as  a  laborer  by  Waldo  L.  Pevear  at  Lynn^  and  that  the 
said  Pez'ear  was  entirely  satisfied  with  the  services  rendered  by  him,  and 
that  said  defendant  maliciously  and  wilfully,  and  with  intent  to  pre- 
vent said  plaintiff  from  having  employment,  influenced,  persuaded,  and 
induced  &z\d.  Pevear  to  discharge  plaintiff  from  his  said  employment, 
thereby  materially  injuring  the  plaintiff  in  his  business  and  prospects, 
and  wrongfully  deprived  him  of  the  means  of  obtaining  a  living. 

[W.  D.  Northend,  Attorney  for  Plaintifif.]^ 

II.  Criminal  prosecution. 

1.  Of  Master. 

a.  Coercing  Employee. 

(1)  Not  to  Join  Labor  Union. 

Form  No.  13613.' 

{Commencing  as  in  Form  No.  10685,  and  continuing  down  to  *)  was 
engaged  in  business  as  a  job  printer,  and  that  on  said  day  and  date  one 
Richard  Roe  was  in  the  employ  of  said  John  Doe  as  a  type-setter,  and 
that  on  said  day  and  date  the  said  John  Doe  did  unlawfully  and  wilfully 

1.  It  was  held  in  this  case  that  plaintiff  Analogous  statutes  exist  as  follows, 
might  recover  for  injury  to  his  feelings,  to  wit: 

2.  The  matter  enclosed  by  and  to  be  Idaho.  —  Laws  (iSgg),  p.  314. 
supplied  within  []  will  not  be  found  in  Kansas.  —  Gen.   Stat.  (1897),  c.    73^ 
the  reported  case.  §§  30,  31. 

3.  Connecticut.  —  Laws  (1899),  p.  1087,  Minnesota.  —  Laws  (1895),  p.  391,  c 
c.  170.  174,  §  2. 
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attempt  to  coerce  and  compel  the  said  Richard  Roe.,  an  employee  in 
the  employ  of  said  John  Doe  as  aforesaid,  to  enter  into  a  written 
agreement  that  as  a  condition  of  retaining  his  position  as  an  employee 
he  would  not  join  a  labor  organization,  and  did  then  and  there  unlaw- 
fully and  wilfully  state  to  said  Richard  Roe  that  he,  the  ssad  John  Doe, 
would  discharge  him,  the  said  Richard  Roe,  from  the  employ  of  him, 
the  ssi\6.  John  Doe,  \xn\&^s  he,  the  Sda6.  Richard  Roe,  then  and  there 
entered  into  such  a  written  agreement,  against  the  peace  {concluding 
as  in  Eorm  No.  10Q85). 

(2)  To  Employ  Certain  Physician. 
Form  No.  i  3614.' 

{Commencing  as  in  Form  No.  10720,  and  continuing  down  to  *)  was  the 
superintendent  of  the  Tennessee  Coal  and  Iron  Company,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Tennessee,  and  that  on 
said  day  and  date  one  Richard  Roe  was  in  the  employ  of  said  corpo- 
ration, and  that  on  said  day  and  date  the  said  John  Doe  did  unlaw- 
fully interfere  with  the  said  Richard  Roe,  an  employee  of  said 
corporation  as  aforesaid,  in  his  right  to  select  his  own  family  physi- 
cian, and  did  then  and  there  unlawfully  threaten  to  discharge  said 
Richard  Roe  from  the  employ  of  said  Tennessee  Coal  and  Iron  Company 
unless  he  the  said  Richard  Roe  then  and  there  employed  one  Dr.  John 
Broivn  as  his  said  Richard  Roe's  family  physician,  to  the  evil  example 
{concluding  as  in  Form  No.  10720^. 

(3)  To  Trade  at  Particular  Place. 
Form  No.  13615.* 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  being 
then  and  there  the  agent  of  the  Jeffersonville  Iron  Company,  a.  corpo- 
ration then  and  there  existing  and  duly  incorporated  under  the  laws 
of  this  state,  did  then  and  there  unlawfully  *  coerce  one  Richard  Roe, 
an  employee  of  said  Jeffersonville  Iron  Company,  to  buy  his  groceries 
and  food  of  one  Leonard  A.  Ford,  by  then  and  there  threatening  said 
Richard  Roe  to  discharge  him  from  the  employ  of  said  Jeffersonville 
Iron  Company  unless  he  the  said  Richard  Roe  bought  his  groceries 
and  food  of  said  Leonard  A.  Ford,  contrary  to  the  form  {concluding  as 
in  Form  No.  10692). 

b.  Deception  in  Procuring  Employees. 
Form  No.  i  3  6  i  6  .^ 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to*)  did 
unlawfully  induce,  influence,  persuade  and  engage  workmen  to  change 

NewYork.  —  Knds.  Rev.  Stat.  (1896),  1.   Tennessee.  —Code  (1896),  §§  6879, 

p.  588,  §  5.  6881. 

Wisconsin. — Laws  (1899),  p. 604,  c.  332.  2.  Indiana.  —  Horner's  Stat.  (1896),  § 

See  also  the  title  Directors  and  Cor-  5206/. 

poration  Officers,  vol.  6,  Form  No.  8.  Illinois.  —  Laws  (1899),   p.  139,  §§ 

7501.  I,  2. 
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from  one  place  to  another  in  this  state  by  means  of  false  advertising, 
for  that  on  said  tenth  day  oi  November,  a.  d.  i2>99,  the  sdiid  John  Doe 
was  engaged  in  business  as  a  job  printer  in  said  city  of  Carrollton  in 
said  county  of  Greene,  and  on  said  day  and  date  a  strike  was  pending 
between  said  John  Doe  and  the  compositors  engaged  in  his  said  job 
printing  establishment,  yet  the  sdad.  John  Doe,  on  said  day  and  date, 
caused  to  be  printed  in  the  ^^  Chicago  Record,''  a  newspaper  published 
in  the  city  of  Chicago,  in  the  county  of  Cook  and  state  of  Illinois,  the 
following  advertisement,  to  wit:  "Wanted,  at  Carrollton,  Illinois,  at 
once,  ^z^^  experienced  compositors  for  job  work.  Apply  to  John  Doe, 
100  State  street,  Chicago,  Illinois,"  in  which  said  advertisement  the  said 
John  Doe  failed  to  state  that  there  was  a  strike  at  the  place  of  the 
proposed  employment,  when  in  fact  such  strike  then  actually  existed 
at  such  place,  and  that  by  means  of  said  advertisement  Samuel  Short, 
William  West  and  Leonard  A.  Ford  were  then  led  to  apply  and  did  in 
fact  apply  to  said  John  Doe,  at  100  State  street,  in  said  city  of  Chicago, 
who  then  and  there  unlawfully  induced,  influenced,  persuaded  and 
engaged  said  Samuel  Short,  William  West  and  Leonard  A.  Ford  to  leave 
said  city  of  Chicago,  and  go  to  said  city  of  Carrollton,  and  that  after- 
ward, to  wit,  on  the  day  and  year  last  aforesaid,  the  said  Samuel  Short, 
William  West  a.n(l  Leonard  A .  Ford  d\6.  in  fact  leave  said  city  of 
Chicago  and  go  to  said  city  of  Carrollton,  contrary  to  the  statute  (con- 
cluding as  in  Form  No.  10691). 

e.  Employing  Overtime. 
Form  No.  13617 .' 

(Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  being 
then  and  there  a  person  employing  labor  in  this  state,  did  then  and 
there  unlawfully  require  one  Richard  Roe,  the  said  Richard  Roe  being 
then  and  there  in  the  employ  of  said  John  Doe  as  a  lather,  at  an 
agreed  wage  oi  four  dollars  per  day,  to  work  for  said  day  during  the 
entire  space  of  nine  hours,  there  being  at  the  time  no  existing  agree- 
ment between  the  said  John  Doe  and  the  said  Richard  Roe  that  said 
work  beyond  the  space  of  eight  hours  should  be  over  work  for  which 
an  extra  compensation  should  be  paid,  contrary  to  the  form  {conclud- 
ing as  in  Form  No.  10692). 

d.  FaUure  to  Pay. 
(1)  In  General. 
Form  No.  1 3  6  i  8  .* 

1.  Indiana.  —  Horner's    Stat.    (1896),  New  Jersey. — Gen.   Stat.   (1895),    p. 

§§  5206/,  5206/^.  1904,  §§41-44. 

Similar  statutes  exist  as  follows,  to  Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

wit:  4364—71. 

Colorado.  —  Laws  (1899),  c.  103.  Oklahoma.  — Stat.  (1893),  §  2550. 

Maryland.  —  Pub.  Gen.  Laws  (1888),  Washington.  —  Ballinger's     Anno, 

art.  100.  Codes   &   Stat.   (1897),    §§   3312,   3313; 

Minnesota. — Stat.  (1894),  §§6965,6966.  Laws  (1899),  p.  163,  c.  lOl. 

Nebraska. — Comp.    Stat.    (1899),   §§  2.  Indiana.  —  Horner's    Stat.   (1896), 

6942a-6942</.  §  52o6x. 
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{Commencing  as  in  Form  No.  13615,  and  continuing  down  to  *)  publish 
and  issue  to  one  Richard  Roe,  an  employee  of  said  Jeffersonville  Iron 
Company,  in  payment  for  certain  labor  done  by  said  Richard  Roe  for 
Sdixd  Jeffersonville  Iron  Company,  a  certain  check,  which  said  check  was 
not  then  and  there  commercial  paper  payable  at  a  fixed  time  in  any 
bank  in  this  state,  at  its  full  face  value  in  lawful  money  of  the  United 
States  with  eight  per  cent,  interest,  or  a  bank  check,  or  currency 
issued  by  authority  of  the  United  States  government,  which  said 
check  was  in  form  as  follows,  to  wit:  {Here  set  out  copy),  contrary  to 
the  form  {concluding  as  in  Form  No.  10692). 

(2)  Withholding  Part. 

{a)   To  Fay  '^^ Company  Doctor." 

Form  No.  136  19.' 

{Commencing  as  in  Form  No.  10720,  and  continuing  down  to  *)  being 
then  and  there  the  agent  of  the  Tennessee  Coal  and  Iron  Company,  a 
corporation  duly  incorporated  under  the  laws  of  this  state,  did  unlaw- 
fully retain  and  withhold  a  part,  to  wit,  two  dollars,  of  the  wages  then 
and  there  due  to  ox\t  Richard  Roe  as  an  employee  of  said  corporation, 
for  the  avowed  purpose  of  paying  the  salary  of  one  Leonard  A.  Ford, 
a  person  claiming  to  be  the  "  company  doctor,"  without  the  full  con- 
sent of  said  Richard  Roe,  to  the  evil  example  {concluding  as  in  Form 
No.  10720). 

{b)   To  Support  Reading-room. 

Form  No.  13620.* 

{Commencing  as  in  Form  No.  10700,  and  continuing  down  to  *)  being 
then  and  there  an  employer  of  labor,  did  then  and  there  unlawfully 
deduct  from  the  wages  then  and  there  due  to  one  Richard  Roe,  as  an 
employee  of  said  John  Doe,  the  sum  of  one  dollar  for  the  maintenance 
of  a  reading-room  established  by  said  John  Doe  for  the  use  of  his 
employees,  without  the  full  and  free  consent  of  him,  the  said  Richard 
Roe,  without  intimidation  or  fear  of  discharge  for  refusal  to  permit 
such  deduction,  against  the  form  {concluding  as  in  Form  No.  10700). 

e.  Failure  to  Provide  Seats  for  Females. 
Form  No.  13 621.* 
{Commencing  as  in  Fortn  No.  10727,  and  continuing  down  to  *)  being 
then  and  there  a  person  employing  females  in  a  mercantile  establish- 
ment in  this  state,  to  wit,  a  dry-goods  store,  did  then  and  there 
unlawfully  fail  to  provide  suitable  seats  for  the  use  of  the  females 
so  employed  in  his  said  establishment,  against  the  peace  {concluding 
as  in  Form  No.  10727). 

1.  Tennessee. —  Code  (1896),  §g  6880,  Indiana.  — Horner's  Stat.  (1896),  §§ 
6881.  4044a,  4044^. 

2.  Michigan.  —  Comp.  Laws  (1S97),  Maryland.  —  Laws  (1890),  p.  472,  c. 
§§  I1400-11403.  443. 

See  also  the  following  statutes,  to  3.  Wisconsin,  —  Laws  (1899),  p.  105, 
wit:  c.  77. 
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2.  Of  Third  Person, 
a.  Enticing  Servant.' 

Form  No.  13622. 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  45.  j' 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  knowingly  interfered  with,  hired,  engaged,  enticed  away,  or 
induced  Richard  Roe,  a  laborer  or  servant  who  had  stipulated  or  con- 
tracted, in  writing,  to  serve  one  Samuel  Short  for  one  year,  before  the 
expiration  of  the  term  stipulated  or  contracted  for,  such  contract  being 
in  force  and  binding  upon  the  parties  thereto,  without  the  consent  of 
the  said  Samuel  Short,  to  whom  the  service  was  due,  given  in  writing, 
or  in  the  presence  of  some  veritable^  white  person,  against  {concluding 
as  in  Form  No.  10680). 


Similar  statutes  exist  as  follows,  to 
wit: 

Alabama.  — Crim.  Code(i8g6),  §5512. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  3604,  3605. 

Delaware.  —  Rev.  Stat.  (1893),  p.  932, 
C.  238. 

Florida.  —  Laws  (1899),  p.  146,  c. 
4762. 

Georgia.  —  2  Code  (1895),  §2621;  3 
Code  (1895),  §  127. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
5206W,  52o6<J. 

Louisiana.  —  Rev.  Laws  (1897),  p.  515, 

§§  5,  6. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
6641,  6942,  6942^,  6942^'. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  419.  g  31. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
4364—69,  4364—70. 

Utah.  —  Rev.  Stat.  (1898),  §  1339. 

Virginia.  —  Code    (Supp.     l8g8),    § 

3657a. 

1.  Beqnisites  of  Indictment,  etc. —  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9,  p. 
615;  Informations  in  Criminal  Cases, 
vol.  9,  p.  768;  Criminal  Complaints, 
vol.  5,  p.  930. 

For  statutes  relating  to  the  offense  of 
enticing  servants  see  as  follows,  to 
wit: 

Alabama.  —  Crim.  Code  ( 1896),  §  5504 
et  seq. 

Arkansas.— S&n A.  &  H,  Dig.  (1894).  § 

Georgia. —  3  Code  (1895),  §§  119- 
122. 

Mississippi.  —  Anno.  Code  (1892),  § 
1068. 


North  Carolina.  —  Code  (1883),  § 
3120. 

Name  of  Servant.  —  The  indictment 
must  state  the  christian  name  of  the 
servant  or  allege  that  it  was  unknown. 
Roseberry  v.  State,  50  Ala.  160. 

Contract  in  Writing.  —  In  an  indict- 
ment for  enticing  a  servant,  the  indict- 
ment need  not  allege  whether  the  con- 
tract was  in  writing  or  oral.  State  v. 
Harwood,  104  N.  Car.  724.  See  also 
Mondschein  v.  State,  55  Ark.  389. 

Means.  —  In  an  indictment  for  entic- 
ing a  servant  it  is  not  necessary  to  set 
forth  the  means  by  which  the  enticing 
was  accomplished,  where  the  words  em- 
ployed in  the  statute  are  used  in  the 
indictment  in  describing  the  offense. 
State  V.  Harwood,  104  N.  Car.  724. 
But  an  indictment  for  employing  the 
servant  of  another,  where  the  act  was 
done  by  a  servant  or  agent,  must  set 
forth  the  name  of  said  agent.  Hudson 
V.  State,  46  Ga.  624. 

Name  of  Employer.  —  The  indictment 
for  employing  the  servants  of  another 
must  state  the  name  of  the  person  in 
whose  employ  the  servant  was  at  the 
time  of  said  illegal  act.  Hudson  v. 
State,  46  Ga.  624. 

Without  Consent  of  Employer.  —  The 
indictment  must  allege  that  the  acts 
were  done  without  the  consent  of 
the  employer.  Jackson  v.  State,  (Miss. 
1893)  13  So.  Rep.  935;  Ward  v.  State,  7a 
Miss.  245. 

2.  Alabama.  —  Crim.  Code  (1896),  § 
5505. 

See,  generally,  supra,  note  i. 

8.  Veritable.  —  The  use  of  the  word 
"reliable"   for  "veritable"    will    not 
vitiate  the  indictment.    Murrell  v.  State^ 
44  Ala.  367. 
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Form  No.  13623. 

(Precedent  in  Bryan  v.  State,  44  Ga.  328.)  ' 

\{Commencing  as  in  Form  No.  lOGSO.y]^  For  that  the  said  Thomas 
Bryan,  in  the  county  and  State  aforesaid,  on  the  third dsiy  oi  January, 
in  the  year  eighteen  hundred  and  seventy,  did  then  and  there  unlaw- 
fully employ  Mitchell  Daniel,  colored,  the  servant  of  one  Philip  West, 
during  the  term  for  which  he  was  employed,  the  said  Thomas  Bryan 
knowing,  then  and  there,  that  the  said  servant,  Mitchell  Daniel,  colored, 
was  then  in  the  employment  of  said  Philip  West,  and  that  his  term  of 
service  had  not  expired,  contrary  [(^concluding  as  in  Form  No.  lOGSO^.'l^ 

Form  No.  13624. 

(Precedent  in  State  v.  Harwood,  104  N.  Car.  725.)' 

[{Caption  as  in  Form  No.  10711.)]^ 

The  jurors  upon  their  oath  present,  that  H.  L.  Harwood  and  L.  B. 
White,  late  of  the  county  of  Wayne,  on  the  19th  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-nine,  at  and 
in  the  county  aforesaid,  unlawfully  and  willfully  did  entice,  persuade 
and  procure  Will  Humphrey,  Sam  Womble  and  Wayland  Tutor,  ser- 
vants, who  had  heretofore  contracted  with  the  Wayne  Agricultural 
Works  —  a  company  incorporated  under  the  laws  oi  North  Carolina  — 
to  serve  said  Wayne  Agricultural  Works  as  servants  and  laborers, 
which  contract  was  then  in  force  and  subsisting,  to  unlawfully  leave 
the  service  of  the  said  Wayne  Agricultural  Works  (the  employers 
aforesaid  of  the  said  servants  Will  Humphrey,  Sam  Womble  and 
Wayland  Tutor'),  against  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  present,  that 
the  said  H.  L.  Howard  and  L.  B.  White,  on  the  day  and  year  afore- 
said, in  the  county  aforesaid,  unlawfully,  willfully  and  knowingly  did 
harbor  and  detain  in  their  own  service  Will  Humphrey,  Sam  Womble 
and  Wayland  Tutor,  servants  of  the  Wayne  Agricultural  Works,  a  com- 
pany aforesaid  incorporated  under  the  laws  of  North  Carolina,  which 
servants  had  theretofore  left  the  service  of  the  said  Way  fie  Agricultural 
Works,  their  employers,  against  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State, 

[(^Signature  and  indorsements  as  in  Form  No.  10711.y\^ 

b.  Intimidating  Servant. 

Form  No.  13625. 

(Precedent  in  Com.  v.  Dyer,  128  Mass.  70.)* 

[(Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]^  one 
Horace  S.  Andrews  did  unlawfully  and  wilfully  intimidate,  and  did 

1.  This  indictment  was  held  sufficient.         See,  generally,  supra,  note  i,  p.  63. 
See,  generally,  supra,  note  i,  p.  63.  4.  It  was  held  that  a  motion  to  quash 

2.  The  matter  to  be  supplied  within  this  indictment  was  properly  overruled. 
[  ]  will  not  be  found  in  the  reported  case.  The  indictment  was  drawn  under  Mass. 

3.  Judgment  of  conviction  in  this  Stat.  (1875),  c.  2ir  (Mass.  Pub.  Stat. 
case  was  affirmed.  (1882),  c.  74,  §  2). 
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seek  to  intimidate,  and  by  force  and  intimidation  did  seek  to  prevent 
from  continuing  in  the  employment  of  a  corporation,  to  wit,  the 
Weetamoe  Mills,  a  corporation  then  and  there  duly  incorporated 
under  the  laws  of  said  Commonwealth  and  having  its  usual  place  of 
business  in  said  Fall  River,  he  the  said  Horace  S.  Andrews  being  then 
and  there  employed  by  and  in  the  employment  of  said  corporation  as 
a  spinner  in  the  mill  of  said  corporation;  against  the  peace  of  said 
Commonwealth  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

[(^Signature  and  indorsements  as  in  Form  No.  10699. y^ 

Similar  statutes  exist  as  follows,  to  North  Dakota,  —  Rev.    Codes  (1895), 

wit:  §  7660. 

Alabama.  —  Crim.  Code(i896),  §  5511.  South  Dakota. —  Dak.    Comp.    Laws 

Connecticut.  —  Gen.    Stat.     (1888),    §  (1887),  §  6925. 

1518.  1.  The  matter  to  be  supplied  within 

Georgia.  —  3  Code  (1895),  §  122,  et  seq.  [  ]  will  not  be  found  in  the  reported  case. 
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MAYHEM. 

By  W.  R.  Buckminster. 

I.  MAIMING  OTHERS,  66. 

1.   In  General,  67. 

a.  Malicious  Mayhem,  68. 

b.  Simple  Mayhem,  71. 
a.   Cuttifig  Private  Farts,  72. 

a.  Castrating,  72, 

b.  Of  Female,  73. 

3.  In  Hazing,  74. 

4.  In  Prize  Fight,  74. 

6.    Under  Circumstances  which  would  Constitute  Murder  or  Man^ 

slaughter  if  Death  should  Ensue,  74. 
6.    Wound  Less  than  Mayhem,  75. 
II.  MAIMING  SELF,  76. 

1.  To  Obtain  Alms,  76. 

2.  To  Escape  Legal  Duty,  76. 

CROSS-REFERENCES. 

For  Forms  of  Indictments  for  Assault  with  Intent  to  Maim,  see  the  title 
ASSAULT,  \o\.  2,  p.  228. 

I.  MAIMING  OTHERS.i 

1,  Beqnisites  of  Indictment,  etc. —  Geji-  Calif omia.  —  Pen.    Code    (1897),    §§ 

erally.  —  For  the  formal  parts  of  an  in-  203,  204. 

dictment,  information  or  criminal  com-  Colorado.  —  Laws  (1895),  c.  69. 

plaint     in     a     particular    jurisdiction  Connecticut.  —  Gen.    Stat.  (1888),  §§ 

consult  the  titles  Indictments,  vol.  9,  p.  1401,  1405. 

615;  Informations  in  Criminal  Cases,  Delaware.  —  Rev.  Stat.  (1893),  p.  924, 

vol.  9,  p.  768;   Criminal  Complaints,  §§  8,  9. 

vol.  5,  p.  930.  Florida.  —  Rev.  Stat.  (1892),  §  2395. 

For  statutes  of  the  various  states  relat-  Georgia.  —  3  Code  (i89_5),  §§  83-92. 

ing  to  mayhem  see  as  as  follows,  to  wit:  Idaho.  —  Rev.   Stat.  (1887),   §§  6577, 

Alabama.  —  Crim.  Code  (1896),  §  5095.  6578. 

Arizona.  —  Pen.  Code  (1887),  §§  297,  Illinois.  —  Stsirr   &    C.    Anno.    Stat. 

298-  (1896),  c.  38    par.  351. 

Arkansas.  —  Sand.  &  H.  Dig. (1894),  §§  Indiana.  —  Horner's  Stat.    (1896),  §§ 

1737-1744-  1912,  1913. 
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1.  In  General. 


Iowa.  —  Code  (1897),  §  4752. 
Kansas.  —  Gen.   Stat.   (1897),  c.   100, 

§§  37,  38. 

Kentucky.  —  Carroll's  Stat.  (1899),  § 
I165. 

Louisiana,  —  Rev.    Laws     (1897),    §§ 

794,  795- 

Maing.—Rev.  Stat.  (1883),  c.  118,  §  15. 

Maryland.—  Pub.  Gen.  Laws  (1888), 
art.  27,  §§  187,  188. 

Massafhuselts.  —  Pub.  Stat.  (1882),  c. 
202,  §  19. 

Michigan.  —  Comp.  Laws  (1897),  § 
I 1480. 

Minnesota. — Stat.  (1894),  ^§  6462, 
6465,  6466. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1210,  1261. 

Missouri.  —  Rev.  Stat.  (1889),  §  3488. 

Montana.  —  Pen.  Code  (1895),  §|  370, 

371- 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6664. 

Nevada.— Gciti.  Stat.  (1885),  §  4606. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  278,  §  16. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1063.  §  76. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  1082, 

New  York.  —  Cook's  Pen.  Code 
(1898),  §§  206,  209,  210. 

North  Carolina.  —  Code  (1883),  §§ 
1000,  1080. 

North  Dakota.— Rev.  Codes  (1895), 
§§  7101,  7104-7109,  7341. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6819,  6822. 

Oklahoma.  —  Stat.  (1893),  §§  2I01, 
2104-2 109. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 

§  1735. 

Pennsylvania,  —  Pepp.  &  L.  Dig. 
(1894)   p.  1269,  §  444. 

Rhode  Island,  —  Gen.  Laws  (1896),  c. 

277.  §  6- 

South  Dakota.  —  Grantham's  Anno. 
Stat.  (1899),  §§  7724,  -nil-mi. 

Tennessee,  —  Code  (1896),  §^  6447- 
6450. 

Texas.  —  Pen.  Code  (1895),  arts.  612- 
617. 

Utah.  —  Rev.  Stat.  (1898),  §§  4171, 
4172. 

Vermont.  —  Stat.  (1894),  §  4910. 

Virginia.  —  Code  (1887),  §  3671. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  7047.  7048. 

West  Virginia. — Code  (1891),  c.  144, 
§9. 


Wisconsin,  —  Stat.  (1898),  §  4372. 

Wyoming,  —  Rev.  Stat.  (1887),  §  881. 

United  States.  —  Rev.  Stat.  (1878),  § 
1342,  art.  58;  §  5348. 

"Maliciously'''  means  on  purpose  and 
with  evil  intent,  but  not  necessarily 
with  intent  to  commit  that  particular 
mayhem.     Molette  v.  State,  49  Ala.  18. 

"  Maliciously,"  in  the  California  stat- 
ute and  indictments  under  it,  does  not 
mean  with  premeditated  malice.  A 
malicious  intent,  formed  upon  the  in- 
stant, is  sufficient.  People  v.  Wright, 
93  Cal.  564. 

Feloniously.  —  The  word  "  feloni- 
ously "  need  not  be  employed  to  charac- 
terize the  acts.  State  v.  Absence,  4 
Port.  (Ala.)  397. 

Premeditated  Design.  —  While  neces- 
sary, under  the  statute,  to  aver  that  the 
act  of  mayhem  was  committed  with 
"premeditated  design,"  the  indictment 
need  not  aver  the  manner  in  which 
the  premeditated  design  was  evinced. 
Tully  V.  People,  67  N.  Y.  15. 

Intent.  —  In  a  prosecution  for  maim- 
ing, under  the  Minnesota  code,  the  in- 
jury must  have  been  wilfully  inflicted 
"  with  latent  to  injure,  disfigure  or 
disable."     State  v.  Hair,  37  Minn.  351. 

In  the  Ohio  statute,  which  provides 
that  certain  injuries  inflicted  "  with 
malicious  intent  to  maim  or  disfigure" 
shall  be  punishable,  the  word  "  maim" 
is  used  in  its  technical  sense.  There- 
fore the  offense  should  be  characterized 
as  "with  intent  to  maim"  only  when 
the  wound  is  a  common-law  mayhem. 
Otherwise,  as  in  the  case  of  biting  off  an 
ear,  the  offense  should  be  characterized 
in  the  indictment  as  "  with  intent  to 
disfigure."  State  v.  Johnson,  58  Ohio 
St.  417. 

It  is  sufficient  to  charge  in  the  indict- 
ment the  specific  mayhem  committed, 
although  the  actual  intent  of  the  de- 
fendant was  to  commit  some  other  act 
of  mayhem  than  that  in  which  he  suc- 
ceeded.    Molette  V.  State,  49  Ala.  18. 

Cut  Off  or  Disable.—  While  the  speci- 
fication of  the  injury,  in  the  statute, 
used  the  words  "  cut  off  or  disable," 
the  word  "  destroy  "  was  held  to  in- 
clude "  disable  "  and  to  be  properly 
employed.    Tully  v.  People,  67  N.  Y.  15. 

"  Disable  "  refers  to  a  permanent,  not 
a  mere  temporary,  disability.  State  v, 
Briley,  8  Port.  (Ala.)  472. 

Slit.  —  Where  the  words  of  the  stat- 
ute are  "  slit  the  lip,"  the  words  "  bite 
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a.  Malicious  Mayhem. 

Form  No.  13626. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  787.)* 

Essex,  to  wit.  The  jurors  for  our  lord  the  king  upon  their  oath 
present,  that  John  Doe,  late  of  Hatfield,  in  the  parish  of  Chelmsford, 
in  the  county  of  Essex,  laborer,  and  John  Fen,  late  of  said  Hatfield,  in 


the  lip"  cannot  be  employed  as  equiva- 
lent. People  V.  Demasters,  105  Cal. 
669. 

"■Mayhem  "  or  "■Maimed.'" — Although 
the  Oregon  statute  does  not  use  the  word 
"  mayhem,"  yet  that  word  may  be  used 
in  the  indictment  to  designate  the  of- 
fense. State  V.  Vowels,  4  Oregon  324. 
But  the  crime  may  be  charged  by  de- 
scribing the  acts  and  injuries  in  the 
words  of  the  statute,  and  it  need  not  be 
alleged  that  the  injured  person  was 
"maimed."  Guest  v.  State,  19  Ark. 
405.  Contra  Chick  v.  State,  7  Humph. 
(Tenn.)  161.  Nor  need  the  word  "may- 
hem" be  used  in  the  indictment.  State 
V.  Absence,  4  Port.  (Ala.)  397. 

That  Party  was  Maimed  or  Disfigured. 
—  An  indictment  under  U.  S.  Rev.  Stat. 
(1878),  §  5348,  which  follows  the  lan- 
guage of  the  statute,  need  not  allege 
"  that  by  reason  of  and  means  of  the 
facts  alleged  therein,  the  complainant 
was  maimed  and  disfigured."  U.  S.  v. 
Gunther,  5  Dak.  234. 

Description  of  Injury.  —  An  indict- 
ment for  mayhem  by  biting  off  an  ear 
need  not  state  whether  it  was  the  right 
or  the  left  ear.  State  v.  Green,  7  Ired.  L. 
(29  N.  Car.)  39.  This  was  not  the  case 
at  common  law.     Archb.  Cr.  PI.  315. 

Negativing  Lesser  Offense.  —  The  Colo- 
rado statute  defining  the  crime  of  may- 
hem (Mills'  Anno.  Stat.  (1891),  §  1210), 
contains  a  proviso  reducing  the  crime 
to  a  lower  grade  under  certain  circum- 
stances. It  is  unnecessary,  however, 
in  an  indictment  for  the  crime  of  the 
higher  degree,  to  negative  the  circum- 
stances set  out  in  the  proviso.  And 
the  same  indictment  may  be  used  to 
obtain  a  conviction  for  the  crime  of  the 
lower  degree.  Foster  v.  People,  i 
Colo.  293. 

Precedents.  —  In  State  v.  Mairs,  i  N. 
J.  L.  518,  the  indictment,  which  was 
held  sufficient,  charged  that  Apollo  and 
David  Mairs  "after  the  24th  oi June, 
1761,  to  wit:  on  the  24th  of  March,  i^gs, 
at  upper  Freehold  did  lie  in  wait,  and 
of  their  malice  aforethought  feloniously 
and  unlawfully  did  make  an  assault  on 
William    Wilds   with    an    intention    to 


maim  and  disfigure  him,  and  that 
Apollo  Mairs  with  a  knife  which  he 
held  in  his  right  hand,  did  on  purpose 
and  of  his  malice  aforethought,  by 
lying  in  wait,  feloniously  cut  off  the 
nose  of  the  said  William  Wilds,  with 
an  intent  to  disfigure  and  maim  him; 
and  that  David  Mairs  was  present  at 
the  time,  and  unlawfully  and  feloni- 
ously, knowing  and  being  privy,  and 
criminally  aiding  and  abetting  the  said 
Apollo  Mairs,  to  commit  the  said  felony; 
and  that  the  said  Apollo  and  David 
on  the  day  aforesaid  of  their  malice 
aforethought,  by  lying  in  wait,  did 
commit  the  felony  aforesaid,  unlaw- 
fully and  feloniously,  against  the  form 
of  the  statute  in  such  case  made  and 
provided." 

In  State  v.  Vowels,  4  Oregon  324,  an 
approved  form  of  indictment  charges 
the  defendant  with  the  crime  of  may- 
hem, committed  as  follows:  "The  said 
Samuel  Vowels,  on  the  twenty-fifth  day 
of  December,  1870,  in  the  county  of 
Multnomah  and  state  of  Oregon,  did 
purposely,  maliciously  and  feloniously, 
tear  off  the  left  ear  oi  Joseph  Taylor.^' 

An  indictment  charging  in  a  single 
count  that  the  defendant  "unlawfully, 
maliciously  and  feloniously,  did  slit, 
cut  off  and  bite  off,,  the  ear  of  John 
Tarwater,  whereby  the  ?,2i\di  John  Tar- 
ivater  is  maimed  and  disfigured,"  is 
not  bad  upon  the  ground  of  charging 
two  offenses  in  one  count.  State  v. 
Alley,  3  Heisk.  (Tenn.)  8. 

For  other  forms  see  6  Harg.  St.  Tr. 
Appendix  60;  West  103,  104;  Cro.  C. 
A.  219;  I  Leach  55,  259;  Cook's  Code 
Crim.  Proc.  N.  Y.  (1898),  p.  415,  No. 
148;  Godfrey  v.  People,  5  Hun  (N.  Y.) 
369;  Davis  V.  State,  22  Tex.  App.  45. 

1.  Coventry  Act.  —  This  form  is  drawn 
under  the  Coventry  act,  22  &  23  Car. 
II,  c.  I.  This  act  was  passed  in  conse- 
quence of  an  assault  upon  Sir  John 
Coventry  by  partisans  of  the  king,  who 
set  upon  him  and  slit  his  nose.  The 
deed  was  in  retaliation  for  a  speech  in 
parliament  in  which  Sir  John  Coventry 
criticised  the  profligate  life  of  the  king. 
As  the  law  then  stood,  this  assault  was 
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said  parish  and  county  aforesaid,  esquire,  on  the  tenth  day  of  May,  in 
the  tenth  year  of  the  reign  of  our  sovereign  lord  George  the  Third, 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  king,  defender  of  the  Faith,  contriving  and  intending  one 
Richard  Roe  then  and  yet  being  a  subject  of  our  said  lord  the  king, 
to  maim  and  disfigure,^  at  the  parish  of  Chelmsford  aforesaid,  in  the 
county  of  Essex  aforesaid,  with  force  and  arms,  in  and  upon  the  said 
Richard  Roe,  in  the  peace  of  God  and  our  said  lord  the  king,  then  and 
there  being,  on  purpose,  and  on  (or  of  their)  malice  aforethought,^  and 
by  lying  in  wait  unlawfully  and  feloniously^  did  make  an  assault, 
and  the  said  John  Doe  with  a  certain  iron  bill  of  the  value  of  one 
penny,  which  he  the  saX^.  John  Doe  in  his  right  hand  then  and  there 
had  and  held,'*  the  nose  of  the  said  Richard  Roe  on  purpose,  and  of 
his  malice  aforethought,  and  by  lying  in  wait,  then  and  there  unlaw- 
fully and  feloniously  did  slit,  with  intention,  the  said  Richard  Roe  in 
so  doing,  in  manner  aforesaid,  to  maim  and  disfigure,^  and  that  the 
aforesaid  John  Fen,  at  the  time  the  aforesaid  felony  by  the  said 
John  Doe,  in  manner  and  form  aforesaid,  was  done  and  committed, 
to  wit,  on  the  said  day  and  year  aforesaid,  at  the  place  aforesaid, 
with  force  and  arms,  on  purpose,  and  of  his  malice  aforethought,  and 
by  lying  in  wait  unlawfully  and  feloniously  was  present,  knowing  of 
and  privy  to  the  said  felony,^  aiding  and  abetting  the  said  John  Doe 
in  the  felony  aforesaid,  in  manner  and  form  aforesaid  done  and  com- 
mitted. And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say''  that  the  said  John  Doe  and  John  Fen,  on  the  said  day  and  year 
aforesaid,  at  the  place  aforesaid,  with  force  and  arms,  on  purpose, 
and  of  their  malice  aforethought,  and  by  lying  in  wait,  the  felony 
aforesaid,  in  form  aforesaid,  unlawfully  and  feloniously  did  do  and 
commit,  and  each  of  them  did  do  and  commit,  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity,  and  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

only  an  aggravated  trespass.     Macau-  necessary   to   characterize    the   intent, 

lay  Hist,  of  Eng.,  vol.  i;  3  Chit.  Cr.  L.  g  East  P.  C.  402. 

(5th  Am.  from  2d  Lond.  ed.)  785.  The  2.  "On  Purpose,"  etc.  —  "On  pur- 
act  recited  the  assault,  and  provided  pose  "  and  "  of  their  malice  afore- 
"  That  if  any  person  shall,  on  purpose,  thought"  are  material  words,  i  East 
and   of   malice   aforethought,    and    by  P.  C.  402. 

lying   in    wait,   unlawfully   cut  out  or  3.  Feloniously. —  The  offense  must  be 

disable  the  tongue,  put  out  an  eye,  slit  charged  to  have  been  committed  "  felo- 

the  nose,  cut  off  a  nose  or  lip,  or  cut  off  niously."     The   rule   applies    even    to 

or  disable  any  limb  or  member  of  any  indictments  for  common-law  mayhems, 

subject  of  his  majesty,  with  intention  punishable  in  the   olden  times  by  ap- 

in  so  doing  to  maim  or  disfigure  in  any  peal  of  mayhem,  or  member  for  mem- 

of  the  manners  above  mentioned,  such  ber.     Hawkins  P.  C,  bk.  2,  c.  23,  §  18. 

his  majesty's   subjects,  that  then    the  4.  Description   of  Means.  —  The    same 

person  so    offending,  his    counsellors,  precision  is  required  as  in  indictments 

aiders,  and  abettors,  (knowing  of  and  for  murder.     Hawkins  P.  C,  bk.  2,  c. 

privy  to  the  offense  aforesaid,)  shall  be  23,  §  79. 

guilty    of    felony    without    benefit    of  6.  "  Knowing  of  and  privy  to "  the  said 

clergy."     This  act  with  slight   modifi-  felony  are  the  words  of  the  particular 

cations  has  been  generally  enacted  in  statute  (22  &  23  Car.  H,  c.  i). 

the  United  States.  6.  A    conclusion,   as    here,    must    be 

1.  Intent. —  The    words    "to    maim  drawn    just   as   in    an    indictment    for 

and    disfigure"    are    here    absolutely  murder,     i  East  P.  C.  402. 
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Form  No.  13627. 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  62.)' 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  Richard 
Roe  unlawfully,  maliciously,  and  intentionally  cut  out  or  disabled  the 
tongue  oi  John  Doe  {ox  put  out  or  destroyed  an  eye  of  John  Doe')  against 
the  peace  {concluding  as  in  For?n  No.  10680). 

Form  No.  13628. 

(Precedent  in  State  v.  Absence,  4  Port.  (Ala.)  397.)' 

The  State  of  Alabama,  Dallas  County  —  Circuit  Coxxrt,  Spring  Term, 
1 856. 

The  grand  jurors  for  the  county  aforesaid,  upon  their  oaths  pre- 
sent, that  Wiley  Mosely,  late  of  the  county  aforesaid,  on  the  twenty- 
first  day  of  March,  a.  d.   eighteen  hundred  and  thirty-six,  with  force 

and  arms,  at ,  to  wit,  in  the  county  aforesaid,  in  and  upon  one 

William  E.  Weaver,  in  the  peace  of  the  State  then  and  there  being, 
the  right  ear  of  him,  the  said  William  E.  Weaver,  then  and  there  on 
purpose,  and  of  his  malice  aforethought,  unlawfully  did  bite  off.  And 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  present, 
that  Elijah  Absence,  late  of  the  county  aforesaid,  in  the  county  afore- 
said, with  force  and  arms,  on  the  day  and  year  aforesaid,  unlawfully 
and  on  purpose,  and  of  his  malice  aforethought,  was  present,  aiding 
and  abetting  and  assisting  the  said  Wiley  Mosely,  the  said  mayhem  to 
do  and  commit;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  aga,inst  the  peace  and  dignity  of  the  State  of 
Alabama. 

[{^Signature  and  indorsements  as  in  Eortn  No.  10680. ^^"^ 

Form  No.  13629. 

(Precedent  in  Tully  v.  People,  67  N.  Y.  15.)* 

[{^Commencing  as  in  Form  No.  10710,  and  continuing  down  to  *)]^  in 
and  upon  one  Walter  Westlake,  in  the  peace  of  God  and  of  the  people 
of  the  State,  then  and  there  being,  willfully  and  feloniously  and  with 
premeditated  design,  did  make  an  assault,  and  that  the  said  Owen 
Tully,  with  the  teeth  of  him,  the  thumb  of  him,  the  said  Walter  West- 
lake,  then  and  there  willfully  and  feloniously  and  from  premeditated 
design,  did  cut,  bite,  slit  and  destroy  on  purpose,  with  intent  then 
and  there  and  thereby,  in  manner  aforesaid,  the  said  Walter  Westlake 
then  and  there  to  maim  and  disfigure,  against  the  form  of  the  statute 
in  such  case  made  and  provided  [{concluding  as  in  Form  No.  107 10).^ 

1.  Alabama.  —  Crim.  Code  (1896),  §  [  ]  will  not  be  found  in  the  reported 
5095.  case. 

See,    generally,    supra,     note    i,    p.  4,  This  indictment  was  held  sufficient 

66.  without  averring  the  manner  in  which 

2.  This  indictment,  which  was  drawn  defendant's  premeditated  design  was 
under  an  early  statute  oi  Alabama,  was  evinced,  and  although  the  word  "de- 
held  sufficient.  stroy  "   was  used  in  place  of  the  statu- 

See,  generally,  supra,  note  i,  p.  66.       tory  words  "cut  off  or  disable." 

3.  The  matter  to  be  supplied  within         See,  generally,  supra,  note  i,  p.  66. 
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Form  No.  13630. 

(Precedent  in  State  v.  McBirnie,  Add.  (Pa.)  28.)* 
[{Commencing  as  in  Form  No.  10716,  and  continuing  down  to  *)]2  intend- 
ing to  maim  [and  disfigure] ^^^aw  Cotter,  of  malice  aforethotfght, 
and  by  lying  in  wait,^  unlawfully  and  feloniously  did  make  an  assault 
on  the  said  Adam  Cotter,  and  him  did  beat,  wound,  and  ill  treat,  and 
of  malice  aforethought,  and  by  lying  in  wait,  did  gouge  and  bruise 
his  right  eye,  and  bite  off  his  nose,  with  intent  to  disfigure  him, 
against  the  statute  [{concluding  as  in  Form  No.  10716).]^ 

b.  Simple  Mayhem.^ 
Form  No.  i  3  6  3  i . 

(Precedent  in  State  v.  Akin,  94  Iowa  52.)' 
[{Commencing  as  in  Form  No.  10693,  and  continuing  down  to  *)  in  and 
upon  the  person  of  J.  H.  Scales  did  make  and  commit  an  assault 
and  battery  and  did]^  break  and  mutilate  the  nose,  mouth,  and  lips 
of  the  said  J.  H.  Scales,  and  the  said  Paul  C.  Akin  did  then  and  there 
make  the  said  assault  in  and  upon  the  person  of  the  said  /.  H.  Scales 
with  the  intent  him,  the  said  J.  H.  Scales,  willfully,  wickedly,  unlaw- 
fully and  feloniously  to  maim  and  disfigure,  [contrary  to  the  form 
{coficluding  as  in  Form  No.  10693).]^ 

Form  No.  13632. 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  150,  No.  11.)* 
{Commencing  as  in  Form  No.  10695')  of  the  crime  of  maim,  com- 
mitted as  follows,  viz. :  The  said  John  Smith,  on  the  tenth  day  of 
July,  1S88,  in  the  county  aforesaid,  did  unlawfully  and  feloniously 
bite  off  the  ear  of  /ohn  Parker,  against  the  peace  and  dignity  {con- 
cluding as  in  Form  No.  10695). 

Form  No.  13633. 

(Precedent  in  State  v.  Ormond,  i  Dev.  &  B.  L.  (18  N.  Car.)  119.)' 

[{Caption  as  in  Form  No.  10711.)]^ 

The  jurors  for  the  state,  upon  their  oaths  present,  that  William 

1.  Under  this  indictment  defendant  ment  charged  that  the  defendant  "  un- 
was  found  guilty  of  an  assault  but  not  lawfully  and  on  purpose,  did  bite  off 
of  the  intent  to  maim.  the  left  ear  of  one  James  IVatson,  in  the 

See,  generally,  supra,  note  r,  p.  66.  peace   of   the    State    then    and    there 

2.  The  matter  enclosed  by  and  to  be  being,  with  intent  to  disfigure  the  said 
supplied  within  [  ]  will  not  be  found  James  IVaison,  contrary  to  the  form  of 
in  the  reported  case.  the  statute,"  etc. 

3.  Lying  in  Wait.  —  An  indictment  6.  In  the  case  from  which  the  prece- 
based  on  the  first  clause  of  the  Penn-  dent  is  taken  the  words  used  were 
jry/wawia  statute  against  mayhem  (Pepp.  "  assault  with  intent  to  maim  and  dis- 
&  L.  Dig.  (1894),  p.  1269,  ^  444)  must  figure,"  but  the  description  following 
allege  "lying  in  wait,"  or  it  is  de-  was  of  the  completed  crime  of  may- 
fective.  When  based  on  the  second  hem  under  Iowa  Code  (1897),  §  4752. 
clause,  it  must  contain  the  words  "  vol-  See,  generally,  supra,  note  i,  p.  66. 
untarily,  maliciously  and  of  purpose."  6.  Kentucky. — Carroll's  Stat.  (1899), 
Respublica  v.  Reiker.  3  Yeates  (Pa.)  282.  §  1165. 

4.  Precedent.  —  In  State  v.  Girkin,   i  See,  generally,  supra,  note  i,  p.  66. 
Ired.  L.  (23  N.   Car.)   121,    the   indict-  7.  See,  generally,  j«/ra,  note  i,  p.  66. 
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Ormond,  late  of  the  county  of  Green,  on  tht  first  day  oi  January,  one 
thousand  eight  hundred  and  thirty-four,  with  force  and  arms,  at  and 
in  the  county  aforesaid,  unlawfully  [and  on  purpose]^  did  bite  off  the 
ear  bf  one  Charles  Joiner,  at  and  in  the  county  aforesaid,  with  intent 
him,  the  said  Charles  Joiner,  to  maim  and  disfigure,  contrary  to  the 
act  of  the  General  Assembly  in  such  case  made  and  provided,  to  his 
great  damage,  and  to  the  evil  example  of  all  others  in  like  cases 
offending,  and  against  the  peace  and  dignity  of  the  state;  and  the 
jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that 
William  Ormond  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
with  force  and  arms  an  assault  did  make  upon  one  Charles  Joiner,  in 
the  peace  of  God  and  the  state  then  and  there  being,  and  him  the 
said  Charles  Joiner  then  and  there  did  beat,  wound  and  ill-treat,  and 
other  wrongs  then  and  there  did  to  the  said  Charles  Joiner,  to  his. 
great  damage,  and  against  the  peace  and  dignity  of  the  state. 
\{Signature  and  indorsements  as  in  Form  No.  10711.y\^ 


2.  Cutting:  Private  Parts, 
a.  Castrating. 

Form  No.  13634. 

(Precedent  in  Worley  v.  StatQ^  11  Humph.  (Tenn.)  172.)' 

[{Caption  as  in  Form  No.  lOlZO.)]"^ 

The  Grand  Jurors,  for  the  State  of  Tennessee,  elected,  empannelled, 
sworn  and  charged  to  enquire  for  the  body  of  the  county  of  Giles, 
aforesaid,  upon  their  oath  aforesaid,  present  that  Gabriel  Worley  of 
said  county,  yeoman,  on  the  first  6.a.y  oi  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  Sind  forty-eight,  with  force  and  arms  in  the 
county  of  Giles,  aforesaid,  in  and  upon  one  certain  negro  man  slave 
named  Josiah,  in  the  peace  of  God,  and  of  the  State,  then  and  there 
being,  feloniously,  unlawfully,  maliciously  and  of  his  malice  afore- 
thought, did  make  an  assault  and  with  a  certain  razor  of  the  value  of 
twenty-five  cents,  which  he  the  said  Gabriel  Worley  in  his  right  hand, 
then  and  there,  had  and  held,  then  and  there  feloniously,  unlawfully, 
maliciously,  and  of  his  malice  aforethought,  did  strike,  cut  off,  and  dis- 
able the  organs  of  generation  of  him  the  said  slave  Josiah,  thereby, 
then  and  there,  by  the  cutting,  and  striking  with  the  razor  aforesaid,  in 
manner  and  form  aforesaid,  the  said  slave  Josiah  was  maimed  and  dis- 
abled to  the  great  damage  of  him  the  said  slave  Josiah,  contrary  to 
the  form  of  the  statute,  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State.  And  the  Grand  Jurors  afore- 
said, upon   their   oath  aforesaid,  do  further  present  that   the   said 

1.  On  Purpose.  —  The  words  "on  pur-  3.  This  indictment  sufficiently  charges 
pose,"  part  of  the  language  of  the  an  offense  under  Tenn.  Code  (1896),  ^ 
statute,  are  inserted  to  meet  the  defect  6447,  and  in  this  case  a  judgment  of 
pointed  out  in  the  precedent.  conviction  was  affirmed. 

2.  The  matter  to  be  supplied  within  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.  66. 
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Gabriel  Worley  afterwards,  to  wit:  on  the  said  first  day  oi /une^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  dSid.  forty -eighty 
with  force  and  arms  in  the  county  of  Giles  aforesaid,  in  and  upon  a 
certain  other  negro  man  slave  named  /osiah,  in  the  peace  of  God, 
and  of  the  State,  then  and  there  being,  feloniously,  unlawfully,  mali- 
ciously and  of  his  malice  aforethought  did  make  an  assault,  with  a 
certain  sharp  instrument,  then  and  there  feloniously,  unlawfully, 
maliciously  and  of  his  malice  aforethought,  did  strike,  cut  off  and 
disable  a  part  of  the  organs  of  generation  of  him  the  said  last  men- 
tioned slave  Josiah,  thereby,  then  and  there  maiming  and  disabling 
him  the  said  last  mentioned  slave  Josiah,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State.  And  the  Grand  Jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Gabriel  Worley  afterwards, 
to  wit:  on  \.\i%  first  day  of  June^  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  dind  forty-eight,  with  force  and  arms  in  the  county 
of  Giles  aforesaid,  in  and  upon  a  certain  other  negro  man  slave  named 
/osiah,  in  the  peace  of  God,  and  of  the  State  then  and  there  being, 
feloniously,  unlawfully  and  maliciously,  and  of  his  malice  afore- 
thought did  make  an  assault,  and  with  a  certain  sharp  instrument, 
then  and  there  feloniously,  unlawfully  and  maliciously,  and  of  his 
malice  aforethought  did  strike,  cut  and  castrate  him  the  said  last 
mentioned  slave  /osiah,  thereby,  then  and  there  maiming  him  the 
said  last  mentioned  slave  /osiah,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State. 

[{Signature  and  indorsements  as  in  Form  No.  10721.^Y 


b.  Of  Female. 

Form  No.  13635. 

(Precedent  in  Kitchens  v.  State,  80  Ga.  810.)* 

[(^Commencing  as  in  Form  No.  10689.)Y  For  that  the  said  Thomas 
/  Kitchens,  on  the  SOth  day  of  May,  in  the  year  iS87,  in  the  county 
aforesaid,  did  then  and  there,  unlawfully  and  with  force  and  arms, 
wilfully  and  maliciously  injure,  wound  and  disfigure  the  private  parts* 
of  one  /anie  Toler,  the  said  /anie  Toler  then  and  there  being  a  female, 
with  intention  then  and  there  to  disfigure  said  private  parts  by  then 
and  there  with  a  certain  knife  cutting  said  private  parts,  [contrary  to 
the  laws  of  {concluding  as  in  Form  No.  1068&).Y- 

1.  The  matter  enclosed  by  and  to  be  that  the  party  injured   was  a  woman, 
supplied  within  [  ]  will  not  be  found  in  did  not  need  to  negative  the  proviso, 
the  reported  case.  3.  Cliaraoter  of  I^JTiries. —  The  char- 

2.  This  indictment  was  under  a  stat-  acter  of  the  injury  need  not  be  more 
ute  which  is  now  section  91  of  the  particularly  described.  "An  i'ndict- 
Penal  Code  of  1895.  This  section  con-  ment  is  sufficient  which  describes  the 
tains  a  proviso  "  which  injury,  wound-  offense  in  the  language  of  the  code  or 
ing  or  disfiguring  do  not  amount  to  so  plainly  as  to  be  easily  understood  by 
castration."     The  indictment,  showing  the  jury." 
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3.  In  Hazing. 

Form  No.  13636.' 

(Commencing  as  in  Form  No.  10713,  and  continuing  down  /^  *)  in  and 
upon  the  body  of  one  Richard  Roe  an  assault  did  make,  and  then 
and  there  being  engaged  and  participating  in  what  is  commonly  called 
a  hazing  of  the  said  Richard  Roe,  feloniously,  wilfully  and  maliciously 
did  cause  and  inflict  a  permanent  disfigurement,  to  wit:  a  large,  per- 
manent, brownish  scar  or  marking,  upon  the  body  of  the  said  Richard 
Roe,  by  placing  upon  and  applying  to  the  left  arm  of  him  the  said 
Richard  Roe  a  portion  of  the  substance  known  as  nitrate  of  silver, 
with  intent  to  disfigure  the  said  arm  of  the  said  Richard  Roe,  said 
John  Doe  being  then  and  there  attending  Blank  Seminary,  then  and 
there  an  institution  of  learning  within  said  state  of  Ohio,  contrary  to 
the  form  of  the  statute  {concluding  as  in  Form  No.  101  IS). 

4.  In  Prize  Fight. 

Form  No.  13637.* 

(Co?nmencing  as  in  Form  No.  10702,  and  continuing  down  to  *)  being 
then  and  there  actually  fighting  with  one  Richard  Roe  a  fight  com- 
monly called  a  prize  fight,  said  fight  being  for  a  wager  and  in  a  public 
place  in  which  spectators  were  then  and  there  present  to  see  said 
fight,  and  ^dX^  John  Doe  and  szidi  Richard  Roe  being  then  and  there 
engaged  in  fighting  together  and  against  each  other  with  their  fists 
for  said  wager,  did,  being  then  and  there  fighting  as  aforesaid,  wil- 
fully and  unlawfully  mutilate,  disfigure,  disable  and  destroy  the  nose 
of  the  said  Richard  Roe  by  a  blow  of  the  fist  of  him  the  said  John 
Doe,  contrary  to  the  form  (concluding  as  in  Form  No.  10702). 

5.  Under  Circumstances  which  would  Constitute  Murder 
or  Manslaughter  if  Death  should  Ensue.^ 

1.  Ohio. —  Bates' Anno.  Stat.  (189S),  §  Zant,  71  Mo.  541,  the  indictment  was 
6819 — 2.  held    sufficient,  though   somewhat  un- 

See,  generally,  supra,  note  i,  p.  66.        skilful  in  its  phraseology.     It  charged 

2.  Mississippi.  —  Anno.  Code  (1892),  that  the  defendant  "  did  then  and  there 
§  1261.  unlawfully,  willfully  and   feloniously. 

See,  generally,  supra,  note  i,  p.  66.  with  intent   to   kill,   in    and    upon    the 

3.  ITnder  Circumstances,  etc.  —  An  alle-  body  of  one  Mansfield  Tramviel,  in  the 
gation  that  the  assault  was  com-  peace  of  the  State  then  and  there  being, 
mitted  "  under  circumstances  which  make  an  assault,  and  that  the  said  T. 
would  have  constituted  murder  or  J.  Fizw  Zaw/,  with  a  certain  knife,  which 
manslaughter  if  death  had  ensued,"  is  said  knife  was  then  and  there  a  dan- 
surplusage.  State  V.  Moore,  65  Mo.  606;  gerous  and  deadly  weapon,  likely  to  do 
State  V.  Hays,  67  Mo.  692.  great  bodily  harm  and  produce  death. 

Intent  to  kill   need   not  be  charged,  and  which  said  knife,  he,  the  said  T. 

but  it  is  necessary  to  aver  the  circum-  J.  Van  Zant,  in  his  hand  then  and  there 

stances   showing  that  the  act  charged  had  and  held,   then  and  there  unlaw- 

would    have    been    murder    or     man-  fully,  willfully  and  feloniously  did  as- 

slaughter.     Jennings  v.   Stale,    9    Mo.  sault,  strike,  stab,  cut,  maim,  wound 

862;  State  V.  Hays,  67  Mo.  692.  and  disfigure,  and  do  great  bodily  harm 

Sufficient  Indictment. —  In  State  v.  Van  to  him  the  said  Mansfield  Trammel;  and 
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Form  No.  13638  .' 

{Commencing  as  in  Form  No.  10703,  a?id  continuing  down  to  *)  did, 
with  a  large  knife,  the  same  being  a  deadly  weapon,  wilfully  and 
feloniously  an  assault  commit  in  and  upon  the  person  of  one  Calvin 
Cook,  in  the  peace  of  the  state  then  and  there  being,  and  with  said 
knife  did  feloniously  wound  and  disfigure  the  face  of  him  the  said 
Calvin  Cook,  and  did  inflict  great  bodily  harm  upon,  and  did,  then  and 
there,  endanger  the  life  of,  said  Calvin  Cook,  contrary  to  the  form  of 
{concluding  as  in  Form  No.  1070S). 


6.  Wound  Less  than  Mayhem. 

Form  No.  13639.' 

{Commencing  as  in  Form  No.  10696,  and  continuing  down  to  *)  with 
force  and  arms,  upon  one  Susanna  Parker,  in  the  peace  of  the 
state  then  being,  did  wilfully  and  maliciously,^  with  a  dangerous 
weapon,  to  wit,  an  axe,  inflict  a  wound*  less  than  mayhem,^  to  wit, 
a  cut  or  wound  upon  the  left  breast,  contrary  to  the  form  oi  {conclud- 
ing as  in  Form  No.  '10696^. 


so  the  grand  jurors  aforesaid,  empan- 
eled, sworn  and  charged  as  aforesaid  to 
inquire,  within  and  for  the  body  of  the 
county  of  Webster  and  State  of  Afissouri, 
upon  their  oaths  aforesaid,  do  say,  find 
and  present,  that  the  said  T.  J.  Van 
Zant,  him  the  said  Mansfield  Trammel 
in  the  manner  and  by  the  means  afore- 
said, unlawfully,  willfully  and  feloni- 
ously did  assault,  strike,  stab,  cut, 
maim,  wound  and  disfigure,  with  the 
intent,  on  the  part  of  him  the  said 
T.J.  Van  Zant,  him  the  said  Mansfield 
Trammel  to  do  great  bodily  harm  and 
kill,  contrary  to  the  form  of  the  statute," 
etc. 

The  charge  that  the  defendant  did 
"  strike,  stab,  cut,  maim,  wound  and 
disfigure"  the  complainant  was  held 
not  to  make  the  indictment  bad  for 
repugnancy,  as  all  the  acts  might  be 
the  result  of  a  single  assault. 

1.  Missouri.— Rgv.     Stat.    (1889),    § 

3491- 

See,  generally,  supra,  note  i,  p.  66; 
note  3,  p.  74. 

2.  Louisiana.  —  Rev.  Laws   (1897),  § 

794- 

Precedent.  —  In  State  v.  McTier,  45 
La.  Ann.  440,  where  the  information 
charged  that  the  defendant  did,  "  with 
force  and  arms,  *  *  *  upon  one  Reuben 
Jehnson,  a  person  in  the  peace  of  the 
State,  then  and  there  being,  *  *  *  wil- 
fully make  an  assault  with  a  danger- 
ous weapon,  to  wit,  a  pistol,  and  upon 
him,  the  said  Reuben  Johnson,  did,  then 


and  there,  wilfully  and  maliciously  in- 
flict a  wound  less  than  mayhem  with 
said  pistol,"  the  form,  though  open  to 
criticism,  was  held  not  to  be  bad  for 
duplicity  as  including  a  charge  for  as- 
sault with  a  dangerous  weapon.  Some 
stress,  however,  was  laid  upon  the 
punctuation. 

3.  WilfttllyandMaliciously.— The  word 
"feloniously,"  in  an  indictment  for  in- 
flicting a  wound  less  than  mayhem,  is 
not  equivalent  to  the  words  "  wilfully 
and  maliciously."  The  offense  must 
be  characterized  in  the  words  of  the 
statute.     State  v.  Watson,  41  La.  Ann. 

598- 

4.  Did  Make  an  Assault.  —  For  the 
justification  of  the  addition  of  the  words 
"  did  make  an  assault "  to  the  language 
of  the  statute  see  State  v.  Taylor,  35 
La.  Ann.  835. 

6.  "Less  than  Mayhem,"  —  An  indict- 
ment "  for  (with  a  certain  dangerous 
weapon,  to  wit:  a  razor)  wilfully, 
feloniously  and  maliciously  inflicting  a 
wound  less  than  mayhem  "  describes  the 
offense  set  out  in  La.  Rev.  Laws  (1897), 
§  794,  with  suflScient  certainty  and  par- 
ticularity. "  Less  than  mayhem"  has 
as  distinct  a  meaning  as  "  mayhem." 
State  V.  Hagan,  45  La.  Ann.  839.  And 
an  indictment  which  does  not  include 
the  words  "less  than  mayhem,"  or 
others  of  similar  import,  does  not  de- 
scribe the  offense  and  is  therefore  fatally 
defective.  State  v.  Jackson,  43  La. 
Ann.  183. 
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II.  MAIMING  Self. 
1.  To  Obtain  Alms. 

Form  No.  13640.' 

(^Commencing  as  in  Form  No.  lOlOT)  of  the  crime  of  maiming  him- 
self to  obtain  alms,  committed  as  follows: 

The  ssixd  John  Doe,  on  the  first  day  oi  January,  a.  d.  i%99,  at  the 
city  of  Si.  Paul,  in  this  county,  by  means  of  some  liquid  the  nature 
of  which  is  to  said  jurors  unknown,  wilfully  and  intentionally  did 
put  out,  disable  and  destroy  both  eyes  of  him  the  said  John  Doe, 
with  intent  to  avail  himself  of  such  injury  aforesaid  in  order  to 
excite  sympathy  and  to  obtain  alms  and  charitable  relief. 

Dated  {concluding  as  in  Form  No.  1070 ly 

2.  To  Escape  Legal  Duty. 

Form  No.  1 3  6  4  i .'' 

(Commencing  as  in  Form  No.  10719,  and  continuing  down  to*")  wilfully, 
maliciously  and  intentionally,  with  a  small,  sharp  knife,  did  cut  off 
the  forefinger  of  his  own  right  hand,  with  design  to  disable  himself 
from  performing  a  legal  duty,  to  wit,  to  disable  himself  from  per- 
forming militia  duty,  then  and  there  a  legal  duty  owing  from  said 
John  Doe  to  the  state  of  South  Dakota,  said  John  Doe  being  then  and 
there  a  member  of  Company  J  in  the  Thirteenth  Regiment  of  the 
South  Dakota  National  Guard,  by  reason  of  which  injury  aforesaid, 
inflicted  as  aforesaid,  with  the  design  aforesaid,  said  John  Doe  was 
actually  disabled  from  performing  his  legal  duty  of  militia  duty  then 
and  there  by  him  owing  as  aforesaid,  contrary  to  the  form  (concluding 
as  in  Form  No.  10719). 

1.  Minnesota.  — Stat.  (1894),  §  6464.  2.  South  Dakota. —  Grantham's  Anno. 

Similar  statutes  exist  in  the  following  Stat.  (1899),  §  7725. 

states,  to  wit:  Similar  statutes  exist  in  the  foUow- 

New  York. —  Cook's  Pen.  Code  (1898),  ing  states,  to  wit: 

§  208.  Minnesota.  —  Stat.  (1894),  §  6463. 

North  Dakota.  —  Rev.   Codes  (1895),  New  For>J.— Cook's  Pen.  Code  (1898), 

§  7103.  §  207. 

South   Dakota.  —  Grantham's   Anno.  North  Dakota.  —  Rev.  Codes  (1895),  § 

Stat.  (1899),  §  7726.  7102. 
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By  Thomas  E.  O'Brien. 

I.  IN  GENERAL,  80. 

1.   Designation  of  Boundaries^  81. 

a.  By  Owner,  81. 

b.  By  Commissioners,  81. 

(i)  Petition  for  Appointment  of  Commissioners,  81. 

(2)  Order  for  Appointment  of  Commissioners,  %2. 

(3)  Appointment  of  Commissioners,  83. 

\d)    Where   All    Parties    Interested  Nominate, 

83. 
(ff)    Where  Parties  Interested  Fail  to  Nominate, 
83. 

(4)  Report    of    Commissioners    Establishing    Bounda- 

ries, 83. 
a.  Proceedings  to  Establish  Lien,  84. 

a.  Notice  or  Statement  of  Lien,  84. 

(i)  In  General,  84. 

{a)  By  Principal  Contractor,  97. 
{b)  By  Subcontractor,  124. 

(2)  Claim  Apportioned  Among  Several  Buildings,  148. 

{a)    When  Apportionment  is  Equal,  149. 
{b)    When  Apportionment  is  Unequal,  150. 

(3)  Record  of  Notice  or  Statement,  152. 

(4)  Suggestion  of  Additional  Claim,  153. 

b.  Notice  by  Owfier,  154. 

(i)  Married  Woman,  that   She   does  Not   Consent  to 
Construction  of  Building,  154. 

(2)  Of  Completion  of  Building,  154. 

(3)  To  Principal  Contractor,  155. 

(df)  Disclaiming  Liability,  155. 
(b)  Requiring  List  of  Subcontractors  and  Em- 
ployees, 155. 

(4)  To  Subcontractor,  Disclaiming  Liability,  156. 

c.  Notice  by  Principal  Contractor,  157. 

( 1 )  Of  Contract,  157. 

(2)  To  Mortgagee,  157. 

(3)  To  Owner,    Stating  Subcontractors   and  Laborers 

Employed,  158. 

(4)  To  Subcontractor,  Disputing  Claim,  159. 

d.  Notice  by  Subcontractor,  159. 

(i)   To  Owner,  159. 

(tf )  Of  Contract  to  Furnish  Labor  or  Materials, 
160. 
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ip)  Of  Claim  Against  Contractor,  162. 
(<r)  Of  I nte  fit  ion  to  File  Notice  of  Lieh^  165. 
aa.  In  General,  166. 
bb.   For  Repairs,  170. 
(^)    Of  Filing  Notice  of  Lien,  171. 
{2)  Of  Order  by  Contractor  on  Owner  for  Payment  of 
Money  Due,  171. 
8.  Proceedings  to  Enforce  Lien,  172. 

a.  Notice  of  Object  of  Action,   173. 

b.  Bill,  Complaint  or  Declaration,  173. 

(1)  By  Principal  Contractor,  174, 

{a)  In  Court  of  Record,  175. 

aa.   On  Express  Contract,  176. 

bb.   On  Implied  Contract  for  Materials, 
210. 
(J))  Before  Justice  of  the  Peace,  211. 

(2)  By  Subcontractor,  213. 

{a)  In  Court  of  Record,  214. 
aa.  I 71  General,  215. 
bb.   Against  Owner  Personally,  227. 

iaa^  After  Notice  of  Claim  Against 

Contractor,  227. 
{bb^  Refusing    to   Furnish   State- 
ment of  Terms  of  Contract 
with  Contractor,  230. 
(J))  Before  Justice  of  the  Peace,  231. 

(3)  ^y  Executor  of  Assignee  of  Subcontractor,  232. 

(4)  On  Bond  Given  by  Owner  to  Release  Lien,  234. 

c.  Petition,  236. 

d.  Scire  Facias,  238. 

(i)  Prcecipe  for  Writ,  238, 

(2)  Rule  to  Sue  Out  Writ,  239, 

(3)  The  Writ,  239. 

(4)  Suggestion  by  Other  Claimant,  241. 

(5)  Proceedings  Where  No  Writ  Issues,  241. 

{a)  Petition  to  Proceed  as  if  Writ  had  Issued, 

241. 
{F)  Order  to  Show  Cause,  242. 
(<r)  Firial   Order  to  Proceed  as  if  Writ   had 

Issued,  242. 

e.  Citation,  243. 

f.  Precept,  244. 

g.  Summons,  244. 

h.  Plea,  Answer  or  Affidavit  of  Defense,  245. 

(i)  Claim  Not  Filed  Within  Statutory  Time,  246. 

(2)  Labor  Not  Perfortned  on  Account  of  Building,  248. 

(3)  Materials  Not  Furnished  for  Building,  248. 

(4)  That  Claim  is  Indefinite,  249. 

(5)  That  Defendant  did  Not  Employ  Plaintiff,  250. 
/,   Judgment,  250. 

(i)  /«  Court  of  Record,  251. 

'^^  Volume  12. 


MECHANICS'  LIENS. 

(a)  By  Default^  252. 

aa.  Rule  for  Judgment,  253. 
bb.    The  Judgment,  255. 

(b)  By  Court  Without  Jury,  257, 

aa.    Where  but  One  Claimant,  257. 
bb.    Where  More  than  One  Claimant,  259. 
(f)    Upojt  Verdict  of  Jury,  261. 
(2)  By  Justice  of  the  Peace,  262. 
J.   Order  of  Sale,  262. 

(i)   Under  Judgment  on  Single  Lien,  262. 
(2)   Under  Judgment  on  Several  Liens,  263. 
k.  Execution,  264. 

(i)  From  Court  of  Record,  264. 
(2)  By  Justice  of  the  Peace,  268, 
/.  Caveat  by    Claimant  Against  Paying  Claims  of  Other 
Claimants,  268. 
4.    Undertaking  by  Contractor  to  Indemnify  Owner  Against  Lien, 

268. 
6.   Satisfaction,  Discharge  and  Release  of  Lien,  271. 

a.  Certificate    or    Undertaking    by   Lienor  Discharging   or 

Releasing  Lien,  271. 
(i)  In  General,  271. 
(2)  By  Corporation,  273. 

b.  Affidavit  that  Claim  has  been  Paid,  274. 

c.  Upon  Failure  of  Lienor  to  Bring  Action,  274. 

(i)  Notice  to  Commence  Action,  274. 
(2)  Affidavit  that  Action  has  Not  been  Commenced,  275. 
•     (3)  Order  Canceling  and  Discharging  Lien,  276. 

d.  Upon  Failure  to  File  Affidavit  of  Amount  Due,  276. 

(i)  Rule  to  Show  Cause  Why  Affidavit  should  Not  be 
Filed,  276. 

(2)  Order  to  File  Affidavit,  277. 

(3)  Rule  Discharging  Lien  Upon  Failure  to  File  Affi- 

davit, 277. 

e.  Upon   Undertaking  by  Owner  to  Pay  Judgment  Recov- 

ered, 277. 

(i)   The  Undertaking,  277. 

(2)  Order  Discharging  Lien,  279. 

6.  Waiver  of  Lien,  279. 

7.  Criminal  Proceeding  Against  Contractor  Failing  to  Furnish 

Statement  of  Amount  Due  Subcontractors  and  Employees,  282. 

II.  On  railroads,  282. 

1.   Proceedings  to  Establish  Lieti,  283. 

a.  Notice  or  Statement  of  Lien,  283. 

(i)  By  Principal  Contractor,  283. 
(2)  By  Subcontractor,  284. 

b.  Notice  by  Subcontractor  to  Railroad  Company,  286. 
9.   Proceedings  to  Enforce  Lien^  287. 

a.  Complaint,  287. 

b.  Judgment,  290. 

c.  Execution,  291. 

79  Volume  13. 


13642.  MECHANICS'  LIENS.  13642. 

III.  UNDER  CONTRACTS  WITH  MUNICIPAL  CORPORATIONS,  292. 

1.  Notice  or  Statement  of  Lien,  293. 

2.  Proceedifigs  to  Enforce  Lien,  294. 

a.  Notice  of  Object  of  Action,  294. 

b.  Complaint,  295. 

c.  Judgment,  297. 

3.  Discharge  of  Lien,  298. 

CROSS-REFERENCES. 

J^or  Form  of  Bill  of  Particulars  in  Proceedings  to  Enforce' Mechanics 
Liens,  see  the  title  BILLS  OF  PARTICULARS,  vol.  3,  Form 
No.  4328  et  seq. 

For  Form  of  Complaint  for  Loss  of  Mechanic' s  Lien  Caused  by  Mis- 
representations, see  the  title  DECEIT  (^ACTION  OF),  vol.  6, 
Form  No.  6838. 

For  Form  of  Lis  Pendens  in  Proceeding  to  Enforce  a  Mechanic's  Lien, 
see  the  title  LIS  PENDENS,  vol.  1 1,  Form  No.  13171. 

See  also  the  titles  MARSHALING  ASSETS,  vol.  11,  p.  1007; 
SCIRE  FACIAS;  and  also  the  GENERAL  INDEX  to  this 
work. 

For  Forms  relating  to  the  Enforcement  of  Liens  other  than  Mechanics' 
Liens,  see  the  title  LIENS,  vol.  11,  p.  445,  and  the  cross-refer- 
ences there  given. 

I.  IN  GENERAL.1 


1.  Statutory    provisions     relating     to  Kansas.  —  Gen.   Stat.    (1897),    c.  96, 

mechanics'    liens,    generally,   exist   in  ^ii  et  seq. 

the  following  states,  to  wit:  Kentucky.  —  Stat.  (Supp.  1899),  c.  79; 

Alabama.  —  Civ.  Code  (1896),  §  2723  Stat.  (1894),  §  2463  et  seq. 

et  seq.  Louisiana.  —  Rev.  Laws  (1897),  p.  682 

Arizona.  —  Rev.  Stat.  (1887),  §  2258  et  seq.\    Laws   (1894),    No.    180;    Laws 

et  seq.  (1880),  No.  134. 

Arkansas.  —  Laws  (1895),  No.  146.  Maine.  —  Laws   (1899),    c.    84;    Laws 

California. — Laws  (1899),  c.  35;  Code  (1897),  c.  232;  Stat.  (Supp.  1895),  c.   gr, 

Civ.  Proc.  (1897),  ^  1 184  et  seq.  §  30;  Rev.  Stat.  (1883),  c.  91,  g  30  et  seq. 

Colorado.  —  Laws  (1899),  c.  118.'  Maryland.  —  Laws  (1890),  cc.  107,  172; 

Connecticut.  —  Laws    (1899),    c.     121;  Pub.  Gen.  Laws  (1888),  art.  63,  §  let 

Laws  (1897),  c.  54;  Laws  (1895),  cc.  50,  seq. 

143;  Gen  Stat.  (1888),  §  2iOiq  et  seq.  Massachusetts. —  Stat.  (1895),  c.  404; 

Delaivare.  —  Rev.  Stat.  (1893),  p.  818,  Stat.  1892),  c.   191;  Stat.  (1891),  c.  244; 

c.  no  (Laws,  vol.  16,  c.  145).  Stat.  (1890),  c.  383;  Stat.  (1888),  c.  344; 

District  of  Columbia. —  Comp.  Stat.  Pub.  Stat.  (1882),  c.  191. 

(1894),  c.  45.  Michigan.  —  Comp.  Laws  (1897),  §§ 

Florida.  —  Laws  (1897),  c.  4582;  Laws  435,  10710  et  seq. 

(1893),  c.  4143;  Rev.  Stat.  (1892),  §  1726  Minnesota.  —  Laws  (1895),  c.  ioi;Stat. 

et  seq.  (1894),  §  6229  et  seq. 

Georgia. — Laws    (1897),    p.    30,     No.  Mississippi.  —  Anno.    Code    (1892),   § 

302;  2  Code  (1895).  ^§  2787,  2801,  et  seq.  2698  et  seq. 

Idaho.  —Laws  (1899),  p.  188.  Missouri.  —  Rev.  Stat.  (1889),  §  6705 

Illinois.  —  Starr   &    C.    Anno.  Stat,  et  seq. 

(1896),  c.  82,  par.  I  et  seq.  Montana.  —  Code  Civ.  Proc.  (1895),  § 

Indiana. —  Horner's    Stat.    (1896),    §  2130  ^/ j'^^. 

5293  ^/j-f^.  Nebraska.  —  Comp.    Stat.    (1899),    § 

Iowa.  — Code  (1897),  §  3088  et  seq.  3666  et  seq. 

80  Volume  12. 


13642.  MECHANICS'  LIENS.  13643. 

1.  Designation  of  Boundaries, 
a.  By  Owner. 

Form  No.  13642.' 

Be  it  known  that  I,  John  Doe,  the  owner  of  a  lot  or  piece  of  ground 
in  the  city  of  Lancaster,  in  the  county  of  Lancaster,  situate  on  the 
south  side  of  Adams  street,  between  Cedar  and  Elm  streets,  in  the 
city  of  Lancaster,  in  said  county  of  Lancaster,  being  desirous  of  erect- 
ing on  said  lot  of  land  a  dwelling-house,  do  hereby  declare  and  define 
the  boundaries  of  said  lot  and  the  curtilage  appurtenant  to  the  afore- 
said building  to  be  as  follows:  (^Here  set  out  the  boundaries  of  the 
land),  and  hereby  file  the  same  with  the  prothonotary  of  the  Court 
of  Common  Pleas  of  said  Lancaster  county,  for  record,  pursuant  to 
the  act  of  assembly  in  such  case  made  and  provided,  that  the  same 
may  be  obligatory  upon  all  persons  concerned. 

Witness  my  hand  this  tenth  day  oi  June,  a.  d.  i85P. 

John  Doe. 

b.  By  Commissioners. 
(1)  Petition  for  Appointment  of  Commissioners. 

Form  No.  13643.' 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  of 
Lancaster  County: 

The  petition  of  William  West  respectfully  shows, 

That  John  Doe,  of  the  city  of  Lancaster,  in  said  county  oi  La/uaster, 
is  the  owner  of  a  lot  or  piece  of  ground  in  said  city  of  Lancaster, 
situate  on  the  south  side  of  Adams  street,  between  Cedar  and  Elm 

Nevada. — Gen.    Stat.   (1885),   §   3808  South  Dakota.  —  Laws  (1893),  c.   116; 

etseq.  Dak.  Comp.  Laws  (1887),  §  5468  et  seq. 

New  Hampshire. — Pub.   Stat.  (1891),  Tennessee. — Code  (1896),  §§   3531  et 

C.  141,  g  10  et  seq.  seq.,  5306  et  seq. 

New  Jersey. —  Laws    (1898),   cc.    226,  Texas. — Rev.  Stat.  (1895),  art.  3294 

227.  et  seq. 

New  Mexico.  —  Comp.    Laws    (1897),  Utah. — Rev.  Stat.  (1898),  §  1372  et  seq. 

§  2217  et  seq.  Vermont.  — Stat.  (1894),  §  2273  et  seq. 

New  York.  —  Laws    (1897),    cc.    418,  Virginia.  —  Code    (Supp.     1898),     § 

419:  Code  Civ.  Proc,  ^  3398  et  seq.  2475  etseq,;  Code  (1887),  ^  2475  et  seq. 

North  Carolina.  — Laws  (1899),  ^-  335!  IVashington.  —  Ballinger's    Anno. 

Code  (1883),  §  1781  et  seq.  Codes  &  Stat.  (1897),  g  5900  et  seq. 

North  Dakota.  —  Rev.    Codes   (1895),  West  Virginia. — Code  (1891),  c  75. 

%  <\-j%%  et  seq.  Wisconsin.  — Si3Lt.   (1898),    §    3314  et 

Ohio.  —  Bates'  Anno.   Stat.  (1896),  §  seq. 

3184  et  seq.  Wyoming.  —  Laws  (1897),  c.  20;  Laws 

C>/&/a/4c7»/fl.  — Stat.  (1893),  §  4527  i'/j^^.  (1888).  c.   26;  Rev.  Slat.  (1887),   §  1507 

Oregon.  —  Hill's  Anno.   Laws  (1892),  etseq. 

%  jdtg  et  seq.  1.  Pennsylvania.  —  Bright.  Pur.  Dig. 

Pennsylvania.  —  Laws  (1897),  p.  155;  (1894),' p.  1307,  §  4. 

Bright.  Pur.    Dig.  (1894),  p.   1306,  g  i  And  see  Md.  Pub.  Gen.  Laws  (1888), 

et  seq.  art.  63.  §  5. 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  2.  Pennsylvania. — Bright.  Pur.  Dig. 

206.  (1894),  p.  i'307.  §  5. 

South  Carolina.  — Civ.   Stat.  (1893),  §  And  see  Md.  Pub.  Gen.  Laws  (1888), 

2465  et  seq.  art.  63,  §  6. 
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streets,  and  about  two  hundred  feet  from  the  west  side  of  said  Cedar 
street. 

Tliat  on  the  tenth  day  of  April,  i899,  the  said  y"^/z« Z>c7<f  commenced 
the  erection  of  a  dweljing-house  upon  a  part  of  the  aforesaid  lot  of 
land,  without  designating  and  defining  the  boundaries  of  such  part 
of  said  lot  previously  to  the  commencement  of  the  erection  of  said 
building,  pursuant  to  the  provisions  of  the  act  of  assembly  relating 
to  the  liens  of  mechanics  and  others  upon  buildings. 

That  your  petitioner  holds  a  mortgage  on  said  lot  of  land  and  on 
the  part  of  said  lot  upon  which  said  building  is  being  erected,  and 
said  mortgage  is  a  lien  thereon,  said  mortgage  being  to  secure  the 
payment  of  the  sum  of  one  thousand  dollars,  and  bearing  date  the  tenth 
day  oi  January,  A.  D.  \W5,  and  recorded  in  the  office  of  the  register 
of  deeds  of  said  Lancaster  county,  in  book  A,  page  200. 

Wherefore  your  petitioner  prays  this  honorable  court  to  appoint 
competent  and  skilful  persons  as  commissioners  to  designate  the 
boundaries  of  said  lot  and  the  curtilage  to  said  building  as  by  act  of 
assembly  in  such  case  made  and  provided,  and  your  petitioner  will 
ever  pray,  etc. 

William  West. 

(  Verification^'^ 

(2)  Order  for  Appointment  oV  Commissioners.^ 

Form  No.  13644.* 

In  the  Court  of  Common  Pleas  of  Lancaster  County. 
In  the  matter  of  the  application  of  William  West  to  define  the  boundaries 
of  a  lot  of  land  of  John  Doe. 

Now  this  twentieth  day  of  September,  iS99,  the  petition  of  William 
W^^^/,  representing  that  John  I)oe  has  commenced  the  erection  of  a 
building  upon  a  certain  lot  of  land,  part  of  a  tract  of  land  owned  by 
said  John  Doe  in  the  city  of  Lancaster,  in  said  county  of  Lancaster, 
without  having  previously  to  the  commencement  of  said  building, 
designated  and  defined  the  boundaries  of  said  lot,  and  praying  that 
this  court  appoint  competent  and  skilful  persons  as  commissioners 
to  designate  the  boundaries  of  said  lot,  pursuant  to  the  act  of  assem- 
bly in  such  case  made  and  provided,  coming  on  to  be  heard,  it  is 
ordered  that  the  first  day  of  November  next,  at  eleven  o'clock  in  the 
forenoon,  at  the  court-house  in  said  county  of  Lancaster,  be  fixed  for 
the  appointment  of  commissioners  to  designate  the  boundaries  of 
said  lot  as  prayed  for  in  said  petition. 

And  it  is  further  ordered  that  ten  days'  notice  thereof  be  given  to 
the  said  John  Doe  and  to  all  other  parties  interested  therein,  such 
notice  to  be  given  personally  to  all  parties  interested,  residing  in  said 
county  of  Lancaster,  and  that  notice  to  all  others  be  given  by  publish- 
ing the  same  for  two  weeks  successively  in  the  '■'■Lancaster  Telegram." 

1.  Consult,  generally,  the  title  Veri-  3.  Pennsylvania.  —  Bright.  Pur.  Dig. 
FICATIONS.  (1894),  p.  1308,  §  6. 

2.  For  the  formal  parts  of  an  order  And  see  Md.  Pub.  Gen.  Laws  (1888), 
in  a  particular  jurisdiction  see  the  title  art.  63,  §  7. 

Orders. 
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(3)  Appointment  of  Commissioners. 
{a)    Where  All  Parties  Interested  Nominate. 

Form  No.  13645.' 

(  Title  of  court  and  cause  as  in  Form  No.  13644. ) 

Now  this ^rj/ day  oi  November,  \W9,\t  appearing  to  the  court  that 
due  notice  of  the  hearing  of  the  application  of  William  West  in  the 
above  entitled  cause  has  been  given  to  all  parties  interested,  pursuant 
to  the  order  of  this  court  made  on  the  twentieth  day  of  September^ 
i899,*  and  Nathan  Hale,  Fraticis  Fern  and  Samuel  Short  having  been 
nominated  by  all  the  parties  interested,  as  commissioners,  for  the 
purpose  in  said  petition  prayed,  the  court  hereby  appoints  the  said 
Nathan  Hale,  Francis  Fern  and  Samuel  Short  commissioners  to  desig- 
nate the  boundaries  of  the  lot  or  piece  of  land  in  said  petition  men- 
tioned, or  the  curtilage  appurtenant  to  the  building  in  process  of 
erection  thereon,  in  said  petition  specified,  said  commissioners  to 
examine  the  building  or  place  at  which  said  building  is  being  erected 
and  make  a  report  to  this  court,  in  which  report  they  shall  sufficiently 
designate  and  describe  by  metes  and  bounds,  with  their  courses  and 
distances,  and  by  a  draft,  if  the  same  be  necessary,  the  limits  and 
extent  of  ground  necessary  for  the  convenient  use  of  said  building, 
for  the  purposes  for  which  it  is  designed,  and  abide  the  decision  of 
this  court. 

{p)    Where  Parties  Interested  Fail  to  Nominate. 

Form  No.  13646.' 

{Commencing  as  in  Form  No.  ISG^S,  and  continuing  down  to  *)  and 
it  further  appearing  to  this  court  that  the  parties  aforesaid  cannot 
agree  upon  the  nomination  of  commissioners  for  the  purpose  in  said 
petition  prayed,  the  court  here  a.^^o'\nts  Nathan  Hale,  Francis  Fern 
and  Samuel  Short  commissioners  to  (continuing  and  concluding  as  in 
Form  No.  1364S). 

(4)  Report  of  Commissioners  Establishing  Boundaries. 

Form  No.  13647.' 

(Title  of  court  and  cause  as  in  Form  No.  13644-^ 
To  the  Honorable  the  Judge  of  the  Court  of  Common  Pleas  of  Lan- 
caster County: 

We,  the  undersigned  commissioners,  appointed,  by  the  order  of 
this  honorable  court,  commissioners  to  define  and  designate  the 
boundaries  of  the  lot  of  land  or  curtilage  appurtenant  to  the  building 
in  process  of  erection  thereon,  described  in  the  petition  filed  in  the 
above  entitled  cause,  respectfully  report  that  having  been  first  duly 
sworn  faithfully  to  perform  the  duties  imposed  upon  us,  on  the  tenth 

1,  Pennsylvania.  —  Bright.  Pur.  Dig.  2.  Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1308,  t^  6.  (1894),  p.  1308,  S  7- 

And  see  Md.  Pub.  Gen.  Laws  (i888).  And  see  Md.  Pub.  Gen.  Laws  (1888), 
art.  63,  §  7.  art.  63,  §  7. 
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day  of  November^  a.  d.  i8PP,  we  did  examine  the  building  mentioned 
in  the  aforesaid  order  and  the  place  on  which  said  building  is  being 
erected,  and  designate  and  describe  by  metes  and  bounds,  with  their 
courses  and  distances,  and  by  the  draft  hereto  annexed,  the  limits 
and  extent  of  ground  necessary  for  convenient  use  of  said  building, 
for  the  purpose  of  a  dwelling-house,  such  being  the  purpose  for 
which  it  is  designed,  as  follows,  that  is  to  say:  {Here  specify  the  limits 
by  metes  and  bounds^  gii-'i'ig  courses  and  distances  and  attach  draff),  all 
of  which  is  respectfully  submitted. 

Dated  this  tenth  day  of  Noi'ember,  a.  d.  i89P. 

NatJian  Hale. 

Francis  Fern. 

Samuel  Short. 

2,  Proceeding's  to  Establish  Lien. 

a.  Notice  or  Statement  of  Lien. 

(1)  In  General.^ 


1.  Beqnisites  of  Notice  or  Statement, 
Generally,  —  See  lists  of  statutes  cited 
infra,  note  i,  p.  97;  note  I,  p.  124. 

Compliance  with  Statutory  Beqnirements 
—  Generally.  —  Requirements  of  statute 
must  be  compiled  with,  and  the  state- 
ment must  be  complete  in  Itself  and 
contain  all  the  allegations  required  by 
the  statute.  Madera  Flume,  etc.,  Co. 
V.  Kendall,  120  Cal.  182;  Morris  w.  Wil- 
son, 97  Cal.  644;  Davis  v.  Livingston,  • 
29  Cal.  283;  Rice  v.  Carmichael,  4  Colo. 
App.  84;  Buckely  v.  Commercial  Nat. 
Bank,  171  111.  284;  Belanger  z'.  Hersev, 
90  111.  70;  Peck  V.  Hinds,  68  111.  App. 
319;  Martin  v.  Burns,  54  Kan.  641; 
Conroy  v.  Perry,  26  Kan.  472;  Perry  w. 
Conroy,  22  Kan.  716;  Hardin  v.  Mar- 
ble, 13  Bush  fKy.)  58;  Conway  v.  Crook, 
66  Md.  290;  Reindollar  v.  Flickinger, 
59  Md.  469;  Treusch  v.  Shryock,  51 
Md.  162;  Ford  v.  Springer  Land  Assoc, 
8  N.  Mex.  37;  Kechler  v.  Stumme,  36  N. 
Y.  Super.  Ct.  337;  Dugan  v.  Brophy, 
(C.  PI.  Spec.  T.)  55  How.  Pr.  (N.  Y.) 
121:  Wray  v.  Harris,  77  N.  Car.  77; 
Rankin  v.  Malarkey,  23  Oregon  593; 
Gordon  v.  Deal,  23  Oregon  153;  Nicolai 
V.  Van  Fridagh,  23  Oregon  149;  Runey 
V.  Rea,  7  Oregon  130;  Wharton  v.  Real 
Estate  Invest.  Co.,  180  Pa.  St.  i63; 
Groezinger  v.  Ostheim,  135  Pa.  St.  604; 
Steinman  v.  Henderson,  94  Pa.  St.  313; 
Ely  V.  Wren,  90  Pa.  St.  148;  McCay's 
Appeal,  37  Pa.  St.  125;  Smaltzz/.  Knott, 
3  Grant  Cas.  (Pa.)  227;  Pool  v.  San- 
ford,  52  Tex.  621;  Lee  v.  O'Brien,  54 
Tex.  635;  Ferguson  v.  Ashbell,  53  Tex. 


245;  Tinsley  v.  Boykin,  46  Tex.  592; 
McCreary  v.  Waco  Lodge,  No.  70,  2 
Tex.  Unrep.  Cas.  675;  Murphey  v. 
Heidenheimer,  2  Tex.  Unrep.  Cas.  721; 
Shackleford  v.  Beck.  80  Va.  573;  Cen- 
tral City  Brick  Co.  v.  Norfolk,  etc.,  R. 
Co.,  44  W.  Va.  236;  Mayes  v.  Ruffners, 
8  W.  Va.  384;  Hall  v.  Hinckley,  32 
Wis.  362. 

For  statutory  requirements  see  i«/ra, 
note  I,  p.  97;  note  i,  p.  124. 

Substantial  compliance  is  suflScient. 
Buckley  v.  Taylor,  51  Ark.  302;  Hag- 
man  V.  Williams,  88  Cal.  146;  Russ 
Lumber,  etc.,  Co.  v.  Garrettson,  87 
Cal.  589;  Cannon  v.  Williams,  14  Colo. 
21;  Schroth  V.  Black,  50  111.  App.  168; 
Leisse  v.  Schwartz,  6  Mo.  App.  413; 
Ford  V.  Springer  Land  Assoc,  8  N. 
Mex.  37;  Hobbs  v.  Spiegelberg,  3  N. 
Mex.  222;  Moritz  v.  Splitt,  55  Wis.  441. 
No  particular  form  is  prescribed  for 
liens,  nor  has  a  general  practice  assigned 
to  them  a  technical  one.  The  question  in 
construing  them  must  always  be.  Does 
the  appearance  of  the  document,  taken 
as  a  whole,  indicate  such  an  intent. 
or  is  its  aspect,  or  circumstances  con- 
nected with  it,  calculated  to  mislead 
one  candidly  searching  after  truth  ? 
Knabb's  Appeal,  10  Pa.  St.  186. 

The  statutory  requirements  are  not 
complied  with,  however,  in  a  state- 
ment of  lien  which  merely  states  the 
amount  due,  in  a  lump  sum,  after 
deducting  all  credits,  without  stating 
any  items  of  account  or  showing  what 
the   credits   were,    and    which   merely 
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states  that  the  contract  was  complete 
without  showing  the  time  when  it  was 
commenced  or  the  period  during  which 
the  materials  were  furnished  or  the 
labor  performed.  McDonald  v.  Rosen- 
garten,  35  111.  App.  71. 

Where  the  statement  contains  more 
than  is  required  by  the  statute,  but 
contains  all  that  is  required,  it  is  not 
thereby*rendered  defective.  John  Paul 
Lumber  Co.    v.  Hormel,  61  Minn.  303. 

Time  Within  Which  to  File. -r  Claim 
must  be  filed  within  the  time  required 
by  statute.  Lane,  etc.,  Co.  v.  Jones, 
79  Ala.  156;  Chandler  v.  Hanna,  73 
Ala.  390;  White  v.  Chafiin,  32  Ark.  59; 
Santa  Monica  Lumber,  etc.,  Co.  v. 
Hege,  119  Cal.  376;  Joost  v.  Sullivan, 
III  Cal.  286;  Willamette  Steam  Mills 
Lumbering,  etc.,  Co.  v.  Los  Angeles 
College  Co.,  94  Cal.  229;  Westland  v. 
Goodman,  47  Conn.  83;  Heidenbluth 
V.  Rudolph,  152  111.  316;  McDonald  v. 
Rosengarten,  134  111.  126;  Mcintosh  v. 
Schroder,  55  111.  App.  149;  Stephenson 
V.  Ballard,  82  Ind.  87;  Thomas  v.  Kib- 
linger,  77  Ind.  85;  Millikin  v.  Arm- 
strong, 17  Ind.  456;  Waldo  v.  Walters, 
17  Ind.  534;  Green  v.  Green,  16  Ind. 
253;  Pifer  V.  Ward,  8  Blackf.  (Ind.)  252; 
McKinney  v.  Springer,  6  Blackf.  (Ind.) 
511;  Breneman  v.  Harvey,  70  Iowa  479; 
Weyerhaeuser  v.  Fraim,  54  Kan.  645; 
Chicago  Lumber  Co.  v.  Merrimack 
River  Sav.  Bank,  52  Kan.  410;  New- 
man V.  Brown,  27  Kan.  117;  Conroy  v. 
Perry,  26  Kan.  472;  Bashor  v.  Nor- 
dyke,  etc.,  Co.,  25  Kan.  222;  Shella- 
barger  v.  Bishop,  14  Kan.  432;  Cole  v. 
Clark,  85  Me.  336;  Kennebec  Framing 
Co.  V.  Pickering,  142  Mass.  80;  Weeks 
V.  Walcott,  15  Gray  (Mass.)  54;  Meyer 
V.  Berlandi,  39  Minn.  438;  Schulen- 
burg  z/.  Gibson,  15  Mo.  281;  Burrough 
V.  White,  18  Mo.  App.  229;  Miller  v. 
Whitelaw,  28  Mo.  App.  639;  Gauss 
V.  Hussmann,  22  Mo.  App.  115;  Wat- 
kins  V.  Bugge,  56  Neb.  615;  Cong- 
don  V.  Kendall,  53  Neb,  282;  Nye, 
etc.,  Co.  V.  Berger,  52  Neb.  75S;  Drexel 
V.  Richards,  48  Neb.  322;  Chappell  v. 
Smith,  40  Neb.  579;  Weir  v.  Barnes,  38 
Neb.  875;  Henry,  etc.,  Co.  v.  Fisher- 
dick,  37  Neb.  207;  Noll  V.  Kenneally, 
37  Neb.  879;  Livesey  v.  Brown,  35  Neb. 
Ill;  McPhee  v.  Kay,  30  Neb.  62;  Mill- 
sap  z/.  Ball,  30  Neb.  728;  Morris  County 
Bank  v.  Rockaway  Mfg.  Co.,  16  N.  J. 
Eq".  150;  Gates  v.  Buddensick,  (C.  PI. 
Spec.  T.)  6  Abb.  N.  Cas.  (N.  Y.)  367; 
Dearie  v.  Martin.  78  Pa.  St.  55;  Russell 
V.  Bell,  44  Pa.  St.  47;  Egolf  v.  Cassel- 


bery,  14  Pa.  Co.  Ct.  87;  O'Neill  v. 
Hurst.  II  Phila.  (Pa.)  171,  33  Leg.  Int. 
(Pa.)  13;  Tingley  v.  White,  17  R.  I.  533; 
Franklin  St.  Church  v.  Davis,  85  Va. 
193;  Norfolk,  etc.,  R.  Co.  v.  Howison, 
81  Va.  125;  Mayes  v.  Ruffners,  8  W. 
Va.  384;  Wilson  v.  Rudd,  70  Wis.  98; 
Berry  v.  Turner,  45  Wis.  105. 

Time  within  which  to  file  claim  .is 
specified  in  the  various  statutes  or  list 
of  statutes  cited  infra,  note  i,  p.  97; 
note  I,  p.  124. 

That  lien  was  filed  within  the  statu- 
tory period  must  be  shown.  Knauft 
V.  Miller,  45  Minn.  61;  contra.  Cook  z/. 
Rome  Brick  Co.,  98  Ala.  409. 

Name  of  claimant  must  be  stated, 
Denver  Hardware  Co.  v.  Croke,4Colo. 
App.  530;  Dunn  v.  Cutler,  6  Pa.  Dist, 
666.  But  where  claimants  are  partners, 
designating  them  by  their  partnership 
name  is  sufficient.  Chicago  Lumber 
Co.  V.  Osborn,  40  Kan.  168;  Black's 
Appeal,  2  W.  &  S.  (Pa.)  179. 

Joint  lien  may  be  filed  by  two  or 
more  claimants.  Hopkins  v.  Jamieson- 
Dixon  Mill  Co.,  11  Wash.  308.  And 
where  the  claim  is  filed  by  joint  claim- 
ants it  need  not  be  stated  whether  they 
are  partners.  Knabb's  Appeal,  10  Pa. 
St.  186.  And  if  signed  by  one  of  them 
it  is  sufficient:  it  need  not  be  signed 
by  all.     Miller  v.  Faulk,  47  Mo.  262. 

Name  of  claimant  should  be  stated. 
See  lists  of  statutes  cited  infra,  note 
I,  p.  97;  note  I,  p.  124. 

Just  and  True  Account  of  Demands  — 
The  Rule.  —  A  just  and  true  account  of 
all  demands  after  all  just  credits  are 
given  must  be  stated  in  the  claim. 
Garrison  v.  Hawkins  Lumber  Co.,  iii 
Ala.  308;  Gerrue  z\  Robinson,  no  Ala, 
503;  Lane,  etc.,  Co.  v.  Jones,  79  Ala. 
156;  Chandler  v,  Hanna,  73  Ala.  390; 
Danoz/,  Mississippi,  etc.,  R.  Co.,  27  Ark, 
564:  Santa  Monica  Lumber,  etc.,  Co.  v. 
Hege,  119  Cal.  376;  Phelps  v.  Maxwell's 
Creek  Gold  Min.  Co.,  49  Cal.  336;  Sel- 
den  V.  Meeks,  17  Cal,  128;  Brennan  v. 
Swasey,i6  Cal.  140;  Cannon  z*.  Williams, 
14  Colo.  .21;  Nichols  V.  Culver,  51 
Conn.  177;  McDonald  v.  Rosengarten, 
35  111.  App.  71;  Coburn  v.  Stephens, 
137  Ind.  683;  Schneider  v.  Kolthoff,  59 
Ind.  508;  Peck  z-.  Hensley,  21  Ind.  344; 
Wade  V.  Reitz,  18  Ind.  307;  Simond  v.' 
Buford,  18  Ind.  176;  Martin  v.  Burns. 
54  Kan.  641 :  Reitz  v.  Ghio,  47  Mo.  App, 
287;  Ford  V.  Springer  Land  Assoc,  8 
N.  Mex.  37;  Kezartee  v.  Marks,  15 
Oregon  529;  Nicolai  v.  Van  Fridagh, 
23  Oregon  149;  Doane  v.  Clintin,  2 
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Utah  417;  Johnston  v.  Harrington,  5 
Wash.  73;  Gates  v.  Brown,  i  Wash. 
470;  Wheeler  v.  Port  Blakely  Mill  Co., 
2  Wash.  Ter.  71;  Merchant  v.  Humes- 
ton,  2  Wash.  Ter.  433;  Mayes  v.  Ruff- 
ners,  8  W.Va.  384;  Bertheolet  v.  Parker, 
43  Wis.  551. 

Just  and  true  account  does  not  neces- 
sarily mean  the  exact  amount  that 
might  be  recovered,  but  an  honest 
statement  of  the  account.  Smith  v. 
Sherman  Min.  Co.,  12  Mont.  524;  Black 
V.  Appolonio,  I  Mont.  342. 

As  to  the  necessity  of  a  statement  of 
a  just  and  true  account  of  all  demands 
after  credits  given  see  list  of  statutes 
cited  infra,  note  i,  p.  97;   note  i,  p.  124. 

Illustrations.  —  Where  the  lien  states 
that  the  bill  hereto  annexed  contains  a 
correct  statement  of  the  work  done,  the 
moneys  paid  and  the  balance  due,  and 
a  bill  of  particulars  is  attached,  it  is 
sufficient.  Smith  v.  Baily,  8  Daly  (N. 
Y.)  128. 

That  the  account  is  "  a  statement  of 
a  just  and  true  account  of  the  amount 
due  after  all  just  credits"  need  not  be 
alleged.  Gilbert  v.  Fowler,  116  Mass. 
375- 

Where  statement  is  filed  to  secure 
the  payment  of  the  sum  of  $17,634.27, 
the  balance  due  and  owing  to  said 
claimant  by  the  aforesaid  owner  or  re- 
puted owner,  after  deducting  all  just 
credits  and  offsets,  for  excavating  and 
embankments  done  and  performed 
under  a  certain  contract  entered  into 
by  the  said  claimant  and  defendant,  a 
copy  of  which  contract  is  made  a  part 
of  the  notice,  it  is  sufficient.  Ford  v. 
Springer  Land  Assoc,  8  N.  Mex.  37. 

That  claim  is  due  after  deducting  all 
just  credits  and  offsets  need  not  be 
alleged.  Schroeder  j*.  Mueller,  33  Mo. 
App.  28;  Ainslie  v.  Kohn,  16  Oregon 
363- 

If  the  affidavit  substantially  complies 
with  the  statute,  it  is  sufficient,  al- 
though the  words  "all  just  and  lawful 
offsets,  payments  and  credits  have  been 
allowed,"  are  omitted.  Whiteselle  v. 
Texas  Loan  Agency,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  309;  Bassett  v. 
Brewer,  74  Tex.  554. 

Itemized  Statement  —  Not  Ordinarily 
Required.  —  Garrison  v.  Hawkins  Lum- 
ber Co.,  Ill  Ala.  308;  Greene  v.  Robin- 
son, no  Ala.  503;  Leftwich  Lumber 
Co.  V.  Florence  Mut.  Bldg.,  etc.,  Assoc, 
104  Ala.  584;  Wood  V.  King,  57  Ark. 
284;  Buckley  v.  Taylor,  51  Ark.  302; 
Murray  v.  Rapley,  30  Ark.   568;  Jewell 


V.  McKay,  82  Cal.  144;  Selden  v. 
Meeks,  17  Cal.  128;  Brennan  v.  Swasey, 
16  Cal.  140;  Heston  v.  Martin,  11  Cal. 
41;  Neeley  v.  Searight,  113  Ind.  316; 
Rhodes  v.  Webb-Jameson  Co.,  19  Ind. 
App.  195;  Smith  V.  Sherman  Min.  Co., 
12  Mont.  524;  Lonkey  v.  Wells,  16 
Nev.  271;  Curtis  v.  Sestanovich,  26 
Oregon  107;  Chamberlain  v.  Hibbard, 
26  Oregon  428;  Ainslie  v.  Kohn,  16 
Oregon  363. 

And  this  is  the  invariable  rule  where 
contract  is  entire.  France  v.  Wool- 
ston,  4  Houst.  (Del.)  557;  Springer  v. 
Kroeschell,  161  111.  358;  Hayes  v.  Ham- 
mond, 162  111.  133;  Ehdin  v.  Murphy, 
170  111.  399;  Leeds  v.  Little,  42  Minn. 
414;  Dallas  V.  Brown,  60  Mo.  App. 
493;  Abbott  V.  Hood,  60  Mo.  App. 
196;  Busso  V.  Fette,  55  Mo.  App. 
453;  Doolittle  V.  Plenz,  16  Neb.  153; 
Davis  V.  Hines,  6  Ohio  St.  473;  Young 
V.  Lyman,  9  Pa.  St.  449;  Stiles  v. 
Leamy.  i  Phila.  (Pa.)  29,  7  Leg.  Int. 
(Pa.)  19;  Haines  v.  Burr,  i  Phila.  (Pa.) 
52,  7  Leg.  Int.  (Pa.)  54;  Knowlan  v. 
Ellis,  12  Phila.  (Pa.)  396,  35  Leg.  Int. 
(Pa.)  134;  Taylor  v.  Netherwood,  91  Va. 
88;  Spears    v.  Lawrence,  10  Wash.  368. 

As  to  the  necessity  of  itemized  state- 
ments see  list  of  statutes  cited  infra, 
note  I,  p.  97;  note  i,  p.  124. 

Itemized  statement  is,  however,  re- 
quired, in  many  states,  in  cases  where 
the  contract  is  not  entire  and  does 
not  fix  a  specific  sum.  The  items 
must  be  set  out  in  the  claim.  Ehdin 
V.  Murphy,  170  111.  399;  Moore  v. 
Parish,  58  111.  App.  617;  Epeneter 
V.  Montgomery  County,  98  Iowa  159; 
McGillibray  v.  District  Tp.,  96  Iowa 
629;  Martin  v.  Burns,  54  Kan.  641; 
Nixon  V.  Cydon  Lodge,  No.  5,  56  Kan. 
298;  Rude  V.  Mitchell,  97  Mo.  365; 
Philip  Gruner,  etc.,  Lumber  Co.  v. 
Jones,  71  Mo.  App.  no;  Cahill  v. 
Orphan  School,  63  Mo.  App.  28;  Graves 
V.  Pierce,  53  Mo.  423;  McWilliams  v. 
Allan,  45  Mo.  573;  Holtschneider  v. 
Page,  51  Mo.  App.  285;  Reitz  v.  Ghio, 
47  Mo.  App.  2S7;  Bruns  v.  Capstick, 
46  Mo.  App.  397;  Curless  v.  Lewis,  46 
Mo.  App.  278;  Uthoff  V.  Gerhard,  42 
Mo.  App.  256;  Smith  v.  Haley,  41  Mo. 
App.  611;  Nelson  v.  Withrow,  14  Mo. 
App.  270;  McFarland  v.  Schultz,  168 
Pa.  St.  634;  Caldwell  e/.  Carter,  153  Pa. 
St.  310;  Gray  v.  Dick,  97  Pa.  St.  142; 
Dunn  V.  Cutter,  6  Pa.  Dist.  666;  Noll 
V.  Swineford,  6  Pa.  St.  187;  Davenport 
V.  Pusch,  5  Pa.  Dist.  38;  Shackleford  v. 
Beck,  80  Va.  573;  Taylor  v.  Nether- 
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wood,  gr  Va.  88;  Oilman  v.  Ryan,  95 
Va.  494;  Fairhaven  Land  Co.  v.  Jor- 
dan, 5  Wash.  729. 

Terms  Familiar  to  the  Trade. — Where 
the  items  of  the  account  are  in  figures 
and  not  words  and  it  conforms  with 
the  usage  prevailing  in  the  particular 
business  or  trade,  it  is  sufficient.  Wet- 
more  V.  Marsh,  81  Iowa  677;  Smith  v. 
Headley,  33  Minn.  384;  Henry  v.  Plitt, 
84  Mo.  237. 

Ordinary  bookkeeping  abbreviations 
in  a  statement  of  account  will  not 
vitiate  it  where  it  is  otherwise  sufficient. 
Schulenburg  v.  Werner,  6  Mo.  App. 
292. 

hicluding  Nonlienable  Items.  —  Imma- 
terial errors,  such  as  including  items 
not  entitled  to  lien,  will  not  render  the 
claim  invalid.  Buckley  v.  Taylor,  51 
Ark.  302;  Cannon  z/.  Williams,  14  Colo. 
21;  Bitter  v.  Mouat  Lumber,  etc.,  Co., 
10  Colo.  App.  307;  Culver  v.  Schroth, 
153  111.  437;  Trueblood  v.  Shellhouse, 
19  Ind.  App.  91;  Green  Bay  Lumber 
Co.  V.  Miller,  98  Iowa  468;  Chase  v. 
Garver  Coal  Co.,  90  Iowa  25;  Bangs  v. 
Berg,  82  Iowa  350;  Walls  v.  Ducharme, 
162  Mass.  432;  Hubbard  v.  Brown,  8 
Allen  (Mass.)  590;  Parker  v.  Bell,  7 
Gray  (Mass.)  429;  Scheibner  v.  Cohnen, 
108  Mich.  165;  Dennis  v.  Smith,  38 
Minn.  494;  Allen  v.  Frumet  Min.,  etc., 
Co.,  73  Mo.  688;  Western  Brass  Mfg. 
Co.  V.  Mepham,  64  Mo.  App.  50;  Mc- 
Laughlin V.  Schawacker,  31  Mo.  App. 
365;  PuUis  V.  Hoffman,  28  Mo.  App. 
666;  Johnson  z'.  Barnes,  etc.,  Bldg.  Co., 
23  Mo.  App.  546;  Harrisburg  Lumber 
Co.  V.  Washburn,  29  Oregon  150  {dis- 
tinguishing Williams  v.  Toledo  Coal 
Co.,  25  Oregon  426);  McCristal  v.  Coch- 
ran, 147  Pa.  St.  225;  Bolster  z/.  Stocks,  13 
Wash.  460;  North  v.  LaFlesh,  73  Wis.  520. 

But  an  indiscriminate  mingling  of 
items,  in  such  a  manner  as  to  render 
it  impossible  to  separate  the  items  for 
which  a  lien  may  attach  from  the  other 
items,  has  been  held  to  invalidate  the 
lien  for  all  items.  Nelson  v.  Withrow, 
14  Mo.  App.  270;  Gauss  z/.  Hussmann, 
22  Mo.  App.  115;  Murphy  v.  Murphy, 
22  Mo.  App.  18;  Schulenburg,  etc., 
Lumber  Co.  v.  Strimple,  33  Mo.  App. 
154;  Getty  V.  Ames,  30  Oregon  573 
{Jollowing  Allen  v.  Elwert,  29  Oregon 
428);  Williams  v.  Toledo  Coal  Co.,  25 
Oregon  426. 

In  Allen  v.  Elwert,  29  Oregon  428, 
the  rule  is  laid  down:  "Where  lien- 
able  and  nonlienable  items  are  in- 
cluded in  one   contract   for  a  specific 


sum,  or  are  made  the  basis  of  a  lump- 
ing charge,  so  that  it  cannot  be  per- 
ceived from  the  contract  or  account 
what  proportion  is  chargeable  to  each, 
the  benefit  of  the  mechanics'  lien  law 
is  lost.  In  such  cases  the  court  can- 
not, by  extrinsic  evidence,  apportion 
the  amount  of  the  entire  charge  or 
contract  price  between  the  lienable 
and  nonlienable  items.  But  where  the 
claimant's  demand,  made  in  good  faith, 
consists  of  several  different  items,  sepa- 
rately charged,  some  of  which  are  by 
law  a  lien  upon  the  property  and  others 
do  not  come  within  the  scope  of  the 
statute,  he  may  enforce  his  lien  so  far 
as  given  by  law,  and  it  is  not  vitiated 
because  he  has  included  therein  non- 
lienable items." 

Error  in  Amount  of  Claim.  — Where 
by  honest  mistake  too  great  a  sum  is 
claimed  in  the  certificate,  it  is  neverthe- 
less valid.  Nichols  v.  Culver,  51  Conn. 
177;  Scheibner  v.  Cohnen,  108  Mich. 
165;  McMonegal  v.  Wilson,  103  Mich. 
264;  Goodrich  v.  Gillies,  82  Hun(N.Y.) 
18;  Fitch  V.  Howitt,  32  Oregon  396; 
Allen  V.  Elwert,  29  Oregon  428;  Harris- 
burg Lumber  Co.  v.  Washburn,  29 
Oregon  150;  Rowland  v.  Harmon,  24 
Oregon  529. 

But  where  claim  is  filed  for  an 
amount  greatly  in  excess  of  that  due,  it 
is  invalid.  Kling  v.  Railway  Constr. 
Co.,  7  Mo.  App.  410. 

Credits  need  not  be  itemized  and  may 
be  stated  in  lump  sums.  Grace  v.  Oak- 
land Bldg.  Assoc,  166  111.  637. 

Omission  of  just  and  lawful  credits 
will  render  the  lien  void.  Lane,  etc., 
Co.  V.  Jones,  79  Ala.  156. 

But  where  omission  is  unintentional, 
it  will  not  be  fatal  to  the  claimant. 
Ewing  V.  Stockwell,  106  Iowa  26. 

Illustrations. — Where  the  claim  is 
upon  the  dwelling-house  and  barn,  it 
need  not  specify  the  amount  expended 
upon  the  dwelling-house  and  barn  sepa- 
rately. Charleston  Bankz/.  Curtiss,  18 
Conn.  342. 

An  unverified  list  of  items  filed  with 
the  claim  will  not  cure  the  defect  of 
omission  of  items  in  the  notice.  Martin 
V.  Burns,  54  Kan.  641. 

Reference  to  plans  and  specifications 
will  not  be  allowed  to  help  out  the 
statement  of  account  in  the  claim.  Rude 
V.  Mitchell,  97  Mo.  365;  Foster  v.  Wul- 
fing,  20  Mo.  App.  85. 

Where  an  itemized  statement  is  made 
a  part  of  the  notice,  it  is  sufficient. 
Johnston  v.  Harrington,  5  Wash.  73. 
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Where  the  statement  filed  sets  forth 
the  amount  claimed  and  the  items 
thereof  as  follows:  "  i8<!?5',  October  22d, 
D.  M.  Fisher  to  Lee  &'  Viele,  Debtor, 
for  painting  the  Sharon  Hotel,  per  con- 
tract October  7,  18^,  $^^o.oo,"  it  is  suf- 
ficient, Sharon  Town  Co.  z' Morris,  39 
Kan.  377. 

If  an  account  be  recited  with  reason- 
able certainty  and  detail,  so  that  the 
owner,  where  the  items  are  furnished 
to  a  contractor,  may  be  able  to  investi- 
gate the  fairness  and  justness  of  the 
claim  and  be  prepared  to  defend  against 
it,  all  the  purposes  of  the  notice  are 
accomplished.  Johnson  v.  Stout,  4a 
Minn.  514. 

Where  the  account  is  itemized,  except 
that  the  price  or  charge  is  not  carried 
out  for  each  item,  but  instead  there  is 
a  lump  charge  at  the  foot  of  each  group 
of  items,  it  is  sufficient.  Deardorff  v. 
Roy,  50  Mo.  App.  70;  Grace  v.  Nesbiit, 
109  Mo.  9. 

Description  of  Property  —  Generally.  — 
Property  must  be  described  with  cer- 
tainty, so  that  a  person  familiar  with 
the  locality  may  identify  it.  Hughes 
V.  Torgerson,  96  Ala.  346;  Bedsole  v. 
Peters,  79  Ala.  133;  Montgomery  Iron 
Works  V.  Dorman,  78  Ala.  218;  Dano 
z/.  Mississippi,  etc.,  R.  Co.,  27  Ark.  564; 
Fernandez  v.  Burleson,  no  Cal,  164; 
Brunner  v.  Marks,  98  Cal.  374;  Willa- 
mette Steam  Mills  Co.  v.  Kremer,  94 
Cal.  205;  Penrose  v.  Calkins,  77  Cal. 
396;  Martin  v.  Simmons,  11  Colo.  411; 
Cary  Hardware  Co.  v.  McCarty,  10 
Colo.  App.  200;  Rose  v.  Persse,  etc., 
Paper  Works,  29  Conn.  256;  Basshor 
V.  Kilbourn,  3  MacArthur  (D.  C.)  273; 
Rockwell  V.  O'Brien-Green  Co.,  62  111. 
App.  293;  Wood  V.  Gumm,  67  111.  App. 
518;  McDonald  v,  Rosengarten,  35 
111.  App.  71;  Coburn  v.  Stephens,  137 
Ind.  683;  Howell  v.  Zerbee,  26  Ind. 
214;  Peck  V.  Hensley,  21  Ind.  344; 
Simond  v.  Buford,  18  Ind.  176;  Keal- 
ing  V.  Voss,  61  Ind.  466;  Whalen  v, 
Collins,  164  Mass.  146;  Dodge  7'.  Hall, 
168  Mass.  435;  Cleverly  z/.  Moseley,  148 
Mass.  280;  Evans  v.  Sanford,  65  Minn. 
271;  Nystrom  v.  London,  etc.,  Mortg. 
Co.,  47  Minn.  31;  Knox  v.  Starks,  4 
Minn.  20;  Northwestern  Cement,  etc.. 
Pavement  Co.  v.  Norwegian-Danish 
Evangelical  Lutheran  Augsburg  Semi- 
nary, 43  Minn.  449;  Bradish  v.  James, 
83  Mo.  313;  DeWitt  V.  Smith,  63  Mo. 
263;  Cahill  V.  Orphan  School,  63  Mo. 
App.  28;  Fairbanks  v.  Crescent  Elevator 
Co.,  52  Mo.  App.  627;  Ranson  v.  Shee- 


han,  78  Mo.  668;  Wright  v.  Beardsley,  69 
Mo.  548 ;  Williams  v.  Porter,  51  Mo.  441 ; 
Matlack  v.  Lare,  32  Mo.  262;  Philip 
Gruner,  etc..  Lumber  Co.  v.  Jones,  71 
Mo.  App.  no;  Rail  v.  McCrary,  45  Mo. 
App.  365;  Western  Cornice,  etc..  Works 
V.  Leavenworth,  52  Neb.  418;  Drexel  v. 
Richards,  50  Neb.  509;  Drexel  v.  Rich- 
ards, 48  Neb.  732;  Bell  v.  Bosche,  41 
Neb.  853;  Holmes  v.  Hutchins,  38  Neb. 
6or;  Ford  v.  Springer  Land  Assoc,  8 
N.  Mex.  37;  Howe  v.  Smith,  6  N.  Dak. 
432;  Harrisburg  Lumber  Co.  v.  Wash- 
burn, 29  Oregon  150;  Kezartee  v.  Marks, 
15  Oregon  529;  Joshua  Hendy  Mach. 
Works  V.  Pacific  Cable  Co.,  24  Oregon 
152;  Morehouse  v.  Collins,  23  Oregon 
138;  Runey  v.  Rea,  7  Oregon  130; 
Wethered  v.  Garrett.  140  Pa.  St.  224; 
Linden  Steel  Co.  v.  Imperial  Refining 
Co.,  138  Pa.  St.  10;  McClintock  v.  Rush, 
63  Pa.  St.  203;  Kennedy  v.  House,  41  Pa. 
St.  39;  Driesbach  v.  Keller,  2  Pa.  St.  77; 
Richardson  v.  Glockner,  3  Penny.  (Pa.) 
90;  Ewing  V.  Barras,  4  W.  &  S.  (Pa.) 467; 
Holland  v.  Garland,  13  Phila.  (Pa.)  544, 
35  Leg.  Int.  (Pa.)  324;  Wethered  v. 
Garrett,  7  Pa.  Co.  Ct.  529;  Cowdrick  z/. 
Morris,  9  Pa.  Co.  Ct.  312;  Orth  z/.  West 
View  Oil  Co.,  159  Pa.  St.  388;  Short  v. 
Ames,  121  Pa.  St.  530;  Ely  v.  Wren,  90 
Pa.  St.  148;  Linck  v.  Wolf,  (Pa.  1886)4 
Atl.  Rep.  23;  Pennock  v.  Hoover,  5 
Rawle  (Pa.)  291;  Bevan  v.  Thackara,  28 
W.  N.  C.  (Pa.)  473;  Laird-Norton  Co.  v. 
Hopkins,  6  S.  Dak.  217;  Scholes  v. 
Hughes,  77  Tex.  482;  Taylor  z/.  Nether- 
wood,  91  Va.  88;  McHugh  71.  Slack,  11 
Wash.  370;  Hopkins  v.  Jamieson-Dixon 
Mill  Co.,  II  Wash.  308;  Griffith  z/.  Max- 
well, 20  Wash.  403;  Whittier  v.  Stetson, 
etc..  Mill  Co.,  6  Wash.  190;  Young  v. 
Howell,  5  Wash.  239;  Warren  v.  Quade, 
3  Wash.  750;  Cowie  v.  Ahrenstedt,  i 
Wash.  416;  Merchant  v.  Humeston,  2 
Wash.  Ter.  433;  Mayes  v.  Ruffners,  8 
W.  Va.  384;  Bertheolet  v.  Parker,  43 
Wis.  551. 

And  a  full  and  precise  description  is 
not  required.  Cary  Hardware  Co.  v. 
McCarty,  10  Colo.  App.  200;  McHugh 
V.  Slack,  II  Wash.  370. 

If  the  description  renders  the  location 
of  the  property  succeptible  of  ready 
ascertainment  by  outside  evidence,  it 
is  sufficient.  Drexel  v.  Richards,  50 
Neb.  509. 

It  has,  however,  been  held  that  the 
description  of  property  must  be  such 
that  it  will  put  upon  their  guard 
strangers  purchasing  the  property,  and 
not  merely  such  as  will  enable  a  person 
3  Volume  12. 
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familiar  with  the  property  to  identify 
it.  Mechanics  Planing  Mill  Co.  v.  Nast, 
7  Mo.  App.  147. 

Sufficiency  of  description  is  a  question 
for  the  jury.  Hoffmasier  v.  Knupp,  15 
Pa.  Co.  Ct.  140;  Brown  v.  West,  7  Pa. 
Co.  Ct.  619;  Wethered  v.  Garrett,  7  Pa. 
Co.  Ct.  535. 

As  to  the  statutory  requirements  re-^ 
lating  to  description  of  property  upon 
which  lien  is  claimed  see  list  of  stat- 
utes cited  infra,  note  i,  p.  97;  note 
I,  p.  124. 

Building  as  well  as  land  must  be  de- 
scribed. Short  V.  Ames,  121  Pa.  St. 
530;  Pennock  v.  Hoover,  5  Rawle  (Pa.) 
291;  Dorian  v.  Girard  Ave.  Farmers' 
Market  Co.,  19  W.  N.  C.  (Pa.)  87. 

That  building  is  situated  upon  land 
described  must  be  shown.  Warren  v. 
Quade,  3  Wash.  750. 

Where  a  lien  is  filed  for  repairs  to 
a  boiler  in  a  building  attached  to  a 
mill  and  used  to  supply  steam  to  the 
mill,  the  whole  premises,  including 
the  mill  and  building,  may  be  included 
in  the  description  of  the  premises. 
Kelley  v.  Border  City  Mills,  126  Mass. 
148. 

Size  and  number  of  stories  must  be 
given.  Shaw  v.  Barnes,  5  Pa.  St.  18; 
Hassenfus  v.  Philadelphia  Packing, 
etc.,  Co.,  15  Pa.  Co.  Ct.  650. 

Land  as  ivell  as  building  must  be 
described  with  certainty.  Bedsole  v. 
Peters,  79  Ala.  133.  But  where  the 
building  is  properly  described  and  the 
land  is  insufficiently  described,  the  lien 
will  be  sufficient  as  against  the  build- 
ing. Hannah,  etc..  Mercantile  Co.  v. 
Mosser,  105  Mich.  18. 

Amount  of  land  claimed  in  the  lien  is 
immaterial  where  the  locality  of  the 
building  is  properly  shown.  Nelson  v. 
Campbell,  28  Pa.  St.  156.  And  where 
more  land  is  described  in  the  claim 
than  is  included  in  the  lot  or  curtilage 
upon  which  the  building  is  erected, 
the  lien  is  nevertheless  valid  as  to  the 
property  belonging  to  the  lot  and 
curtilage.  White  Lake  Lumber  Co.  v. 
Russell,  22  Neb.  126;  Derrickson  v. 
Edwards,  29  N.  J.  L.  468;  Edwards 
V.  Derrickson,  28  N.  J.  L.  39;  Lyon  v. 
Logan,  68  Tex.  521. 

State,  county  or  city  in  which  the 
property  is  situated  must  be  stated. 
Estey  V.  Hallack,  etc..  Lumber  Co.,  4 
Colo.  App.  165;  Sayre-Newton  Lumber 
Co.  V.  Park,  4  Colo.  App.  482;  Ander- 
son V.  Bingham,  i  Colo.  App.  222. 

Street  and  number  in  the  city,  borough 


or   town   must    be   stated.     Brown    v. 
Myers,  145  Pa.  St.  17. 

Illustrations  of  sufficient  descriptions 
may  be  found  set  out  in  the  following 
cases:  Hughes  v.  Torgerson,  96  Ala. 
346;  Lane,  etc.,  Co.  v.  Jones,  79  Ala. 
156;  Turner  v.  Robbins,  78  Ala.  592; 
Tredinnick  v.  Red  Cloud  Consol.  Min. 
Co.,  72  Cal.  78;  Curnow  v.  Happy 
Valley  Blue  Gravel,  etc.,  Co.,  68  Cal. 
262;  Tibbetts  v.  Moore,  23  Cal.  2o3; 
Hotaling  v.  Cronise,  2  Cal.  60;  France 
V.  Woolston,  4  Houst.  (Del.)  557;  Mc- 
Leans/. Young,  2  MacArthur(D.  C.)  184; 
Springer  v.  Kroeschell,  161  111.  358; 
Buckley  v..  Boutellier,  6i  111.  293; 
O'Brien  v.  Krockinski,  50  111.  App. 
456;  Smith  V.  Newbaur,  144  Ind.  95; 
Crawfordsville  v.  Johnson,  51  Ind. 
397;  Dalton  v.  Hoffman,  8  Ind.  App. 
loi;  Chicago  Lumber  Co.  v.  Des  Moines 
Driving  Park,  97  Iowa  25;  Seaton  v. 
Hixon,  35  Kan.  663;  Parker  v.  Bell,  7 
Gray  (Mass.)  429;  Tulloch  v.  Rogers, 
52  Minn.  114;  Bassett  v.  Menage,  52 
Minn.  121;  Northwestern  Cement,  etc.. 
Pavement  Co.  v.  Norwegian-Danish 
Evangelical  Lutheran  Augsburg  Semi- 
nary, 43  Minn.  449;  Russell  v.  Hay- 
den,  40  Minn.  88;  Cahill  v.  Orphan 
School,  63  Mo.  App.  28;  Whiteside 
V.  Lebcher,  7  Mont.  473;  Drexel  v. 
Richards,  50  Neb.  509;  Dickson  v.  Cor- 
bett,  II  Nev.  277;  Ford  v.  Springer 
Land  Assoc,  8  N.  Mex.  37;  Wal- 
kam  V.  Henry,  (Buffalo  Super.  Ct. 
Tr.  T.)  7  Misc.  (N.  Y.)  532;  Howe  v. 
Smith,  6  N.  Dak.  432;  Safe  Deposit, 
etc.,  Co.  V.  Columbia  Iron,  etc.,  Co., 
176  Pa.  St.  536;  Linden  Steel  Co.  v. 
Imperial  Refining  Co.,  138  Pa.  St.  10; 
Titusville  Iron  Works  v.  Keystone  Oil 
Co.,  130  Pa.  St.  211;  McClintock  v. 
Rush,  63  Pa.  St.  203;  Kennedy  v. 
House,  41  Pa.  St.  39;  Knabb's  Appeal, 
10  Pa.  St.  186;  Springer  v.  Keyser,  6 
Whart.  (Pa.)  187;  Holland  v.  Garland, 
13  Phila.  (Pa.)  544,  35  Leg.  Int.  (Pa.) 
324;  Myers  v.  Maverick,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  950;  Houston 
V.  Myers,  88  Tex.  126;  Scholes  v. 
Hughes,  77  Tex.  482;  Gillespie  i'.  Rem- 
ington, 66  Tex.  108;  Swope  v.  Stant- 
zenberger,  59  Tex.  387;  Stuart  v. 
Broome,  59  Tex.  466;  Warren  v.  Smith, 
44  Tex.  245;  Powers  Lumber  Co.  v. 
Wade,  15  Tex.  Civ.  App.  295;  Owens 
V.  Hord,  14  Tex.  Civ.  App.  542; 
Churchill  v.  Bielstein,  9  Tex.  Civ. 
App.  445:  Griffith  V.  Maxwell.  20  Wash. 
403;  Collins  V.  Snoke,  9  Wash.  566; 
Whittier  v.  Stetson,  etc..  Mill  Co.,  6 
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Wash.  190;  North  v.  LaFlesh,  73  Wis. 
520. 

Illustrations  of  insufficient  description 
may  be  found  set  out  in  the  following 
cases:  Montrose  v.  Conner,  8  Cal.  344; 
Irwin  V.  Crawfordsville,  72  Ind.  iii; 
Roose  V.  Billingsly,  74  Iowa  51;  Will- 
iams V.  Porter,  51  Mo.  441;  Ranson  v. 
Sheehan,  78  Mo.  668;  Rail  z/.  McCrary, 
45  Mo.  App.  365;  Goodrich  Lumber  Co. 
V.  Davie,  13  Mont.  76;  Laird-Norton 
Co.  V.  Hopkins,  6  S.  Dak.  217;  Youngs. 
Howell,  5  Wash.  239;  Kellogg  v.  Littell, 
etc.,  Mfg.  Co.,  I  Wash.  407. 

Ownership  of  Property  —  Generally.  — 
Name  of  owner  or  reputed  owner  must 
be  stated  in  the  lien.  Corbett  v.  Cham- 
bers, 109  Cal.  17S;  Madera  Flume,  etc., 
Co.  z/.  Kendall,  120  Cal.  182;  Hooper  z/. 
Flood,  54  Cal.  218;  Phelps  z/.  Maxwell's 
Creek  Gold  Min.  Co.,  49Cal.  336;  Hicks 
'v.  Murray,  43  Cal.  515;  Anderson  v. 
Bingham,  i  Colo.  App.  222;  White 
V.  Mullins,  2  Idaho  1164;  Campbell 
V.  Jacobson,  145  111.  389;  Blattner  v. 
Wadleigh,  48  Kan.  290;  Newman  v. 
Brown,  27  Kan.  117;  F.  A.  Drew  Glass 
Co.  V.  Eagle  Mill  Co.,  i  Kan.  App.  614; 
Reindollar  v.  Flickinger,  59  Md.  469; 
Kelly  V.  Laws,  109  Mass.  395;  Getchell 
"v.  Moran,  124  Mass.  404;  Morrison  v. 
Philippi,  35  Minn.  192;  Rugg  v.  Hoover, 

28  Minn.  404;  Barnett  v.  Clooney,  68 
Mo.   App.    146;  Steinman  v.   Strimple, 

29  Mo.  App.  478;  Richards  v.  Lewisohn, 
19  Mont.  128;  Maker  v.  Falcon  Min. 
Co.,  18  Nev.  209;  Ford  v.  Springer  Land 
Assoc,  8  N.  Mex.  37;  Willamette  Lum- 
bering Co.  V.  McLeod,  27  Oregon  272; 
Gordon  v.  Deal,  23  Oregon  153;  Kezar- 
tee  V.  Marks,  15  Oregon  529;  Dunn  v. 
Cutter,  6  Pa.  Dist.  666;  Whiteselle  v. 
Texas  Loan  Agency,  (Tex.  Civ.  1894) 
27  S.  W.  Rep.  309;  McHugh  v.  Slack, 
II  Wash.  370;  Hopkins  v.  Jamieson- 
Dixon  Mill  Co.,  11  Wash.  308;  Mayes 
V.  Ruffners,  8  W.  Va.  384. 

In  Nebraska,  it  is  held  that  while  it  is 
good  practice  to  make  in  an  affidavit  a 
direct  averment  that  the  person  with 
whom  the  contract  was  made  was  the 
owner  of  the  property,  yet  nothing  in 
the  statute  requires  an  averment  as  to 
such  ownership.  The  averment  of 
ownership  is  required  only  in  the  peti- 
tion for  the  foreclosure  of  the  lien. 
Hays  V.  Mercier,  22  Neb.  656. 

For  the  necessary  averments  as  to 
ownership  of  the  property  upon  which 
a  lien  is  claimed  see  lists  of  statutes 
cited  infra,  note  i,  p.  97;   note  i,  p.  124. 

Community   Property.  —  Where    the 


lien  is  against  community  property,  the 
husband  and  wife  must  be  named  as 
owners.  Sagmeister  v.  Foss,  4  Wash. 
320.  But  where  it  is  not  apparent  from 
the  face  of  the  lien  that  the  property  is 
community  property,  failure  to  make 
the  wife  a  party  will  not  invalidate  the 
claim.     Collins  v.  Snoke,  9  Wash.  566. 

Corporation  owner  should  be  described 
by  its  corporate  name.  Whiteselle  v. 
Texas  Loan  Agency,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  309. 

Leased' Property. — Where  the  build- 
ing is  erected  upon  leased  property  and 
the  name  of  the  owner  of  the  improve- 
ment is  stated,  the  name  of  the  owner 
of  the  land  is  not  essential.  Montana 
Lumber,  etc.,  Co.  v.  Obelisk  Min.  Con- 
centrating Co.,  15  Mont.  20. 

Several  Owners.  —  Where  the  build- 
ing and  land  are  owned  by  different 
persons,  the  owner  of  each  must  be 
named.  Kezartee  jv.  Marks,  15  Oregon 
529- 

Tenant  of  the  freehold  need  not  be 
named.  Jones  v.  Shawhan,  4  W.  &  S. 
(Pa.)  257; 

Christian  Name.  — A  mistake  in  the 
christian  name  of  the  owner  will  not 
invalidate  the  lien.  Jewell  v.  McKay, 
82  Cal.  144. 

Owner  may  be  designated  by  initials 
of  christian  name  only.  Getchell  v. 
Moran,  124  Mass.  404. 

The  omission  of  the  initial  letter  of 
the  middle  name  of  the  owner  will  not 
vitiate  the  lien.  Knabb's  Appeal,  10 
Pa.  St.   186. 

In  Alabama,  under  the  provisions  of 
the  statute,  no  error  in  the  name  of  the 
owner  or  proprietor  of  the  building 
shall  affect  the  lien.  Hughes  v.  Tor- 
gerson,  96  Ala.  346. 

And  see  statutes  cited  infra,  note 
I,  p.  97;  note  i,  p.  124. 

If  name  of  owtter  is  unknown,  claim- 
ant may  state  that  fact,  and  if  in  good 
faith  he  gives  the  name  of  the  reputed 
owner  he  will  not  lose  his  lien  if  he 
shall  afterward  ascertain  that  some 
other  person  was  the  owner.  Corbett 
V.  Chambers,  109  Cal.  178. 

Change  of  Ownership.  — Where  the 
statement  sets  out  the  ownership  at  the 
time  of  the  furnishing  of  the  material  or 
the  making  of  the  contract,  it  is  suf- 
ficient, and  ownership  at  the  time  of 
filing  the  statement  need  not  be  alleged. 
Finlayson  v.  Biebighauser,  51  Minn, 
202;  Brown  v.  Wright,  25  Mo.  App.  54; 
Jones  V.  Shawhan,  4  W.  &  S.  (Pa.)  257. 

Stating  the  name  of  the  owner  at  the 
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time  the  claim  is  filed,  together  with 
the  name  of  the  person  by  whom  claim- 
ant was  employed  or  to  whom  he  fur- 
nished the  materials,  is  sutBcient,  and 
the  notice  need  not  state  the  name  of  the 
owner  who  originally  entered  into 
the  contract  under  which  the  work  was 
done.  Corbett  v.  Chambers,  109  Cal. 
178;  Bruce  v.  Hoos,  48  Mo.  App.  161. 

O'uner  Deceased.  —  Stating  that  the 
property  belonging  to  one  who  is  de- 
ceased when  the  claim  is  filed  does  not 
render  the  claim  insufficient.  Hughes 
V.  Torgerson,  96  Ala.  346. 

Estate  or  tenure  of  owner  need  not  be 
stated  in  the  claim:  naming  the  owner 
is  sufficient.  Cornell  v.  Matthews,  27 
N.  J.  L.  522;  Thomas  v.  Smith,  42  Pa. 
St.  68;  Gillespie  v.  Remington,  66  Tex. 
108. 

Allegation  of  ownership  on  information 
is  sufficient  in  a  statement  in  a  me- 
chanic's lien.  Hurlbert  v.  New  Ulm 
Basket  Works,  47  Minn.  81. 

Illustrations  of  allegations  as  to  owner- 
ship may  be  found  in  the  following 
cases:  Palmer  v.  Lavigne,  104  Cal.  30; 
Russ  Lumber,  etc.,  Co.  v.  Garrettson, 
87  Cal.  589;  Harmon  v.  Ashmead,  68 
Cal.  321;  Arata  z/.  Tellurium  Gold,  etc., 
Minn.  Co.,  65  Cal.  340;  Barilari  v. 
Ferrea,  59  Cal.  i;  Ford  v.  Wilson,  85 
Ga.  109;  Minor  v.  Marshall,  6  N.  Mex. 
194;  Curtis  V.  Sestanovich,  26  Oregon 
107:  Allen  V.  Rowe,  19  Oregon  188; 
Hopkins  v.  Jamieson-Dixon  Mill  Co., 

11  Wash.  308. 

Where  the  defendant  is  stated  to  be 
the  owner  of  the  premises  instead  of 
the  owner  of  the  building,  the  notice  is 
nevertheless  good.  Corbett  v.  Cham- 
bers, 109  Cal.  178. 

"  That  the  Springer  Land  Association, 
certain  individuals  connected  there- 
with, the  Max7vell  Land  Company  and 
certain  individuals  as  its  trustees,  own- 
ers or  reputed  owners,"  is  sufficient. 
Ford  V.  Springer  Land  Assoc,  8  N. 
Mex.  37. 

*'  Estate  of  Mary  Reece,  deceased,"  is 
sufficient.  Reece  v.  Haymaker,  164 
Pa.  St.  575. 

Alien  filed  "  against /i^ar^^rcSr"  Thorn, 
the  owners,  or  reputed  owners,  of  a 
Mr^^'-story  brick  house,  situate  on  the 
south  side  of  ^rt/M«/ street,  between  nth 
and  12th  streets,  in  the  city  of  Phila- 
delphia, and  against  all  other  persons, 
owners  or  possessors  of  the  said  build- 
ing." is  sufficient.     Harker  v.  Conrad, 

12  S.  &  R.  (Pa.)  301. 

Where  the  defendant  is  stated  in  the 


affidavit  by  the  name  of  Navarro 
County  Fair  Association,  and  the  real 
name  of  the  corporation  was  the  Na- 
varro Fair  Association,  the  affidavit 
is  nevertheless  valid  and  will  support 
a  lien.  Whiteselle  v.  Texas  Loan 
Agency,  (Tex.  Civ.  App.  1894)  27  S.  W.. 
Rep.  309. 

That  premises  upon  which  the  labor 
was  performed  "  was  the  property  of 
the  defendant"  is  not  sufficient  allega- 
tion of  ownership  under  the  statute. . 
Steel  V.  Argentine  Min.  Co.,  (Idaho 
1895)  42  Pac.  Rep.  585. 

Terms  of  Contract  —  Generally.  —  Must 
be  stated.  Santa  Monica  Lumber,  etc., 
Co.  V.  Hege,  119  Cal.  376;  Hooper  v. 
Flood,  54  Cal.  218;  White  v.  Mullins,  2 
Idaho  1 164;  Ford  v.  Springer  Land 
Assoc,  8  N.  Mex.  37;  Morrison  v.  Wil- 
lard,  17  Utah  306;  McHugh  v.  Slack,  11 
Wash.  370;  Washington  Rock  Plaster 
Co.  V.  Johnson,  10  Wash.  445;  U.  S. 
Sav.,  etc.,  Co.  v.  Jones,  9  Wash.  434; 
Tacoma  Lumber,  etc.,  Co.  v.  Wolff,  5 
Wash.  264;  Warren  v.  Quade,  3  Wash. 
750;  Gates  V.  Brown,  i  Wash.  470. 

Only  such  agreements  as  are  ex- 
pressly made  need  be  stated,  and  im- 
plications made  by  law  are  not  required 
in  stating  the  terms,  time  given  and 
conditions  of  the  contract,  nor  is  it 
necessary  to  state  facts  showing  per- 
formance of  the  contract  or  other  facts 
necessary  to  complete  the  cause  of 
action.  The  statute  does  not  require 
the  notice  to  state  anything  subsequent 
to  or  outside  of  the  contract.  Jewell 
V.  McKay,  82  Cal.  144. 

Illustrations.  —  Notice  of  lien  by  a 
materialman,  which  refers  to  the  con- 
tract between  the  contractor  and  owner 
for  the  terms  of  payment  to  the  ma- 
terialman, is  not  insufficient  for  the 
reason  that  it  does  not  repeat  the  pro- 
visions of  the  contract  relating  to  that 
matter,  where  the  contract  has  been 
duly  recorded  and  the  terms  of  pay- 
ment, being  a  matter  of  public  record, 
may  be  easily  ascertained.  San  Diego 
Lumber  Co.    v.    Wooldredge,   90   Cal. 

574- 

Where  the  claim  sets  forth  the  kind 
and  number  of  days  of  labor  performed, 
with  the  dates  between  which  it  was 
performed,  the  price  agreed  to  be  paid 
for  the  labor  per  day,  with  the  aggre- 
gate amount  then  due,  and  "  that  the 
terms  of  payment  for  said  labor  were 
cash  as  soon  as  said  labor  was  per- 
formed," it  is  a  substantial  compliance 
with  the  requirements  of  the  statute. 
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Tredinnick  v.  Red  Cloud  Consol.  Min. 
Co.,  72  Cal.  78. 

That  the  "  terms,  time  given  and 
conditions  of  said  contract  are  those 
that  fully  appear  in  the  copy  of  said 
contract,  which  is  attached  hereto  and 
made  a  part  hereof,"  is  sufficient.  Ford 
V.  Springer  Land  Assoc,  8  N.  Mex.  37. 

Where  reference  is  made  in  the 
notice  to  a  bill  of  items,  showing  in 
detail  all  the  materials  furnished  under 
,  the  contract,  and  the  price  thereof,  it  is 
sufficient.  Washington  Rock  Plaster 
Co.  V.  Johnson,  10  Wash.  445. 

Where  the  statement  alleges  "that 
claimant  furnished  the  material  set 
forth  in  the  bill  of  particulars  hereto 
attached  and  marked  '  Exhibit  A,' 
and  hereby  made  a  part  of  this  claim 
of  lien,  to  Charles  J.  Craio,  and  de- 
livered the  same  to  him  *  *  *  under 
and  by  virtue  of  an  agreement  made 
by  said  Washington  Mill  Company  with 
the  said  Charles  J.  Craig,  which  said 
contract  was  made  on  or  about  the 
said  8th  day  of  November,  189.2,  *  *  * 
that,  as  a  part  of  said  agreement,  said 
Charles  J.  Craig  promised  and  agreed 
to  pay  the  prices  set  forth  and  charged 
in  said  bill  of  particulars,  so  soon  as 
the  said  material  should  be  delivered 
to  said  Craig,"  it  sets  forth  sufficiently 
the  terms  of  the  contract.  Washington 
Mill  Co.  V.  Craig.  7  Wash.  556. 

Where  the  notice  states  that  the  claim 
is  for  furnishing  lumber,  sash,  doors, 
etc.,  vised  in  the  construction  of  a  build- 
ing, describing  the  same,  at  the  agreed 
price  and  contract  price  of  $2,449.85,  it 
is  sufficient.  Bolster  v.  Stocks,  13  Wash. 
460. 

That  claimant  was  to  "  furnish  the 
hardware  and  other  like  material,"  for 
a  building,  sets  forth  sufficiently  the 
termsof  the  contract.  Bolster  z/.  Stocks, 
13  Wash.  460. 

Where  the  notice,  in  stating  the  terms 
of  the  contract,  refers  to  certain  plans 
and  specifications  to  be  furnished  by 
the  claimant,  which  plans  and  specifi- 
cations are  not  set  out  in  the  notice,  if 
it  fairly  appears  from  the  statement  of 
the  terms  of  the  contract  that  such  plans 
and  specifications  are  necessary  to  an 
understanding  thereof,  the  notice  would 
doubtless  be  insufficient,  but  where 
there  is  a  reference  to  such  plans  and 
specifications  and  there  is  also  a  state- 
ment of  the  terms  and  conditions  in  the 
notice,  though  such  statement  be  only  a 
brief  description,  it  is  sufficient  in  the 
absence  of  proof  that  such  description 


is  not  such  as  to  enable  the  contract  to 
be  fully  understood.  Mras  v.  Duff, 
II  Wash.  36. 

That  "  said  Huntington  &>  Litle  on  or 
about  jVovember  i,  \%8g,  entered  into  a 
contract  with  plaintiff,  whereby  it  was 
agreed  that  such  claimants  should  fur- 
nish to  said  contractors  certain  mate- 
rials, at  the  times  and  in  the  manner 
requested  by  said  contractors,"  is 
clearly  insufficient,  as  it  fails  to  specify 
the  quantity  in  any  way,  or  the  nature 
of  the  materials,  whether  they  were  all 
the  doors  and  windows,  etc.  Tacoma 
Lumber,  etc.,  Co.  v.  Wolff,  5  Wash.  264. 

Where  the  lien  states  that  claimants 
"  furnished  certain  goods,  wares  and 
merchandise,  being  iron,  iron  work, 
galvanized  work,  nails,  paints,  glass 
and  other  building  materials,"  it  is  in- 
sufficient as  stating  the  terms  of  the 
contract.  Bolster  v.  Stocks,  13  Wash. 
460. 

Terms  of  Payment —  Generally.  —  Must 
be  stated  in  the  lien.  Santa  Monica 
Lumber,  etc.,  Co.  v.  Hege,  119  Cal.  376; 
Fairhaven  Land  Co.  v.  Jordan,  5  Wash. 
729. 

Illustrations.  — Where  a  statement  of 
claim  stated,  "  the  following  is  a  state- 
ment of  the  terms,  time  given  and  con- 
dition of  said  contract,  to  wit,  fo  M. 
I  1-2  P.  laths,  $775.00  (stating  each  item 
of  the  claim),  terms  cash  on  completion 
of  contract,"  it  is  sufficient.  Kelley  v. 
Plover,  103  Cal.  35. 

Where  the  claim  states  that  the  price 
agreed  upon  was  "  the  usual  price  and 
what  said  materials  were  reasonably 
worth  at  their  place  of  business,"  it 
will  be  construed  that  the  materials 
were  to  be  paid  for  on  delivery  at  what 
they  were  reasonably  worth.  Reed  v. 
Norton,  90  Cal.  590. 

That  it  was  agreed  "  that  the  price  of 
all  materials  furnished  by  the  said  firm 
of  Cohn  dr'  Co.  should  be  due  on  the  de- 
livery of  the  same  "  is  sufficient.  Cohn 
V.  Wright,  89  Cal.  86. 

"  That  the  terms  of  payment  for  said 
labor  were  cash  as  soon  as  the  labor 
was  performed "  is  sufficient.  Tre- 
dinnick V.  Red  Cloud  Consol.  Min. 
Co.,  72  Cal.  78;  Morgan  v.  Taylor,  15 
Daly  (N.  Y.)  304. 

Stating  the  terms,  time  and  condi- 
tion of  the  contract  in  the  following 
words,  "cash  upon  demand,  in  gold 
coin  of  the  United  States,"  substan- 
tially complies  with  the  requirements 
of  the  statute.  Blackman  v.  Marsi- 
cano,  61  Cal.  638. 
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Kind  of  Service  Performed  or  Materials 
FTirnished — Generally. — Must  be  stated. 
Dano  V.  Mississippi,  etc.,  R.  Co.,  27 
Ark.  564;  O'Brien  v.  Krockinski,  50 
111.  App.456;  Rhodes  !<.  Webb-Jameson 
Co.,  19  Ind.  App.  195;  Jersey  Co.  v. 
Davison,  29  N.  J.  L.  415;  Wray  v. 
Harris,  77  N.  Car.  77;  Brown  z/.  Myers, 
145  Pa.  St.  17;  Barclay's  Appeal,  13 
Pa.  St.  495;  Lauman's  Appeal,  8  Pa. 
St.  473;  Russell  V.  Bell,  44  Pa.  St.  47; 
Singerly  v.  Cawley,  26  Pa.  St.  248; 
Bevan  v.  Thackara,  28  W.  N.  C.  (Pa.) 
473;  Lynch  v.  Feigle,  11  Phila.  (Pa.) 
247,  33  Leg.  Int.  (Pa.)  408;  U.  S. 
Savings,  etc.,  Co.  v.  Jones,  9  Wash. 
434;  Fairhaven  Land  Co.  v.  Jordan,  5 
Wash.  729;  Tacoma  Lumber,  etc.,  Co. 
V.  Kennedy,  4  Wash.  305;  Warren  v. 
Quade,  3  Wash.  750. 

For  statutory  requirements  as  to  al- 
leging the  kind  of  services  performed 
or  the  nature  of  the  materials  fur- 
nished see  list  of  statutes  cited  infra, 
note  I,  p.  97;  note  i,  p.  124. 

Particular  character  of  materials  need 
not  be  stated  in  the  notice.  Davis  v. 
Livingston,  29  Cal.  283;  Bassett  v. 
Bertorelli,  92  Tenn.  548. 

A  statement  filed  by  a  subcontractor, 
itemized  thus:  "  120  hours  work  at  j^c. 
per  hour,  $j6.  Said  work  was  begun 
March  J,  18^,  and  finished  March  ig, 
iScSy,"  is  sufficiently  definite  and  it  is 
unnecessary  to  describe  the  particular 
kind  of  work.  Steininger  v.  Raeman, 
28  Mo.  App.  594. 

Where  the  nature  of  the  materials 
and  labor  is  stated  in  the  bill  of  par- 
ticulars, it  is  sufficient.  Wethered  v. 
Garrett,  7  Pa.  Co.  Ct.  529. 

Attaching  a  copy  of  the  contract  and 
referring  to  it  for  items  and  particulars 
is  not  sufficient.  Lowis  v.  Cutter,  6 
Mo.  App.  54. 

Time  of  Performance  or  Fornisliing  — 
Generally.  —  The  time  when  the  labor 
was  performed  or  the  materials  fur- 
nished must  be  stated  in  the  claim. 
May,  etc.,  Brick  Co.  v.  General  En- 
gineering Co.,  180  111.  535;  Campbell 
V.  Jacobson,  145  III.  389;  Carlson  v. 
Anderson,  66  III.  App.  663;  National 
Home  Bldg.  ,etc.,  Assoc,  v.  McAllister, 
64  III.  App.  143:  Orr,  etc.,  Hardware 
Co.  V.  Needham  Co.,  62  III.  App.  152; 
O'Brien  v.  Krockinski,  50  111.  App.  456; 
Johnson  v.  Otto,  105  Iowa  605;  Valen- 
tine V.  Rawson,  57  Iowa  179;  Keller  t/. 
Houlihan,  32  Minn.  486;  Curless  v. 
Lewis,  46  Mo.  App.  278;  Cole  v.  Barron, 
8  Mo.  App.  509;  Jersey  Co.  v.  Davison, 


29  N.  J.  L.  415;  Wray  v.  Harris,  77  N. 
Car.  77;  McClintock  v.  Rush,  63  Pa. 
St.  203;  Russell  V.  Bell,  44  Pa.  St.  47; 
Noll  V.  Swineford,  6  Pa.  St.  187;  Shaw 
V.  Barnes,  5  Pa.  St.  18;  Driesbach  v, 
Keller,  2  Pa.  St.  77;  Witman  v.  Walker, 
9  W.  &  S.  (Pa.)  183;  Lehman  v.  Thomas, 
5  W.  &  S.  (Pa.)  262;  McNameez'.  Hilde- 
burn,  9  Pa.  Co.  Ct.  267;  Ellice  v.  Paul, 
2  Phila.  (Pa.)  102,  13  Leg.  Int.  (Pa.) 
124;  Johnston  v.  Harrington,   5  Wash. 

73- 

As  to  the  necessity  of  stating  the 
time  of  performance  of  the  work  or  the 
time  of  furnishing  the  materials,  see 
lists  of  statutes  cited  infra,  note  i, 
p.  97;  note  I,  p.  124. 

Exact  date  of  furnishing  the  material 
or  doing  the  work  need  not  be  stated 
in  the  claim,  provided  the  statement 
appears  to  have  been  filed  in  time,  and 
a  statement  that  the  material  was  fur- 
nished between  August  2  and  Septem- 
ber 27,  1S88,  is  sufficient  as  to  time. 
Johnson  v.  Stout,  42  Minn.  514.  But 
see  contra  Jersey  Co.  v.  Davison,  29 
N.  J.  L.  415. 

All  that  is  required  is  that  those 
interested  may  discover  during  what 
period  the  materials  were  delivered  or 
the  work  done.  The  rule  is  certainty 
to  common  intent,  not  precision.  Rush 
V.  Able,  90  Pa.  St.  153. 

"That  said  demand  accrued  within 
four  months  prior  to  the  filing  of  this 
lien  "  is  sufficient,  although  there  are 
no  dates  affixed  to  the  account  proper. 
People's  Lumber  Co.  v.  Hays,  75  Mo. 
App.  516. 

Where,  after  giving  the  items  of 
materials,  the  account  states  that  "  the 
above  items  were  sold  for  %(yjy.6s,  and 
delivered  between  July  10.  i%88,  and 
October  18,  i8<?<?,"  and  the  affidavit 
states  that  the  materials  were  furnished 
at  the  dates  stated  in  the  account,  it 
sufficiently  designates  the  time.  Noll 
V.  Kenneally,  37  Neb.  879. 

Mere  inaccuracy  in  stating  the  time 
will  not  defeat  the  lien.  Johnson  v. 
Otto,  105  Iowa  605;  Bangs  v.  Berg,  82 
Iowa  350. 

If  it  appears  from  the  statement  that 
the  account  accrued  within  the  statu- 
tory period,  the  statement  is  suffi- 
cient. Bambrick  v.  Webster  Grove 
Presb.  Church  Assoc.  53  Mo.  App. 
225;  Bruce  v.  Hoos,  48  Mo.  App.  i6r; 
Kern  v.  Pfaff,  44  Mo.  App.  29;  Hayden 
V.  Wulfing,  19  Mo.  App.  353;  Noll  v. 
Kenneally,  37  Neb.  879;  McCay's  Ap- 
peal, 37  Pa.  St.  125;  Bayer  v.  Reeside, 
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14  Pa.  St.  167;  Hill  V.  McDowell,  14 
Pa.  St.  175. 

But  where  statement  wholly  fails  to 
show  that  the  account  accrued  within 
the  statutory  period  the  lien  is  invalid 
as  against  other  liens.  Chappell  v. 
Smith,  40  Neb.  579. 

Alterations  and  Bepairs  —  Generally.  — 
Statement  must  show  that  the  claim  is 
for  alterations  and  repairs.  Wharton 
V.  Real  Estate  Invest.  Co.,  180  Pa.  St. 
168. 

Where  the  lien  shows  that  it  is  for 
labor  performed  in  the  erection  of  a 
building,  but  the  details  filed  with  the 
claim  show  that  it  was  for  work  in  con- 
nection with  altering  and  repairing  the 
building,  it  is  contradictory  and  invalid. 
Morrison  v.  Henderson,  126  Pa.  St.  216. 

Where  claim  is  for  alteration  and 
construction,  the  amount  claimed  for 
each  should  be  specified.  James  v. 
Van  Horn,  39  N.  J.  L.  353. 

Where  the  work  is  performed  in  the 
erection  of  an  addition  to  a  building,  the 
lien  must  aver  that  the  work  was  done 
in  the  erection  of  the  new  part  and  not 
of  the  whole  house.  Harman  v.  Cum- 
mings,  43  Pa.  St.  322. 

That  notice  was  given  to  owner  of  prop- 
erty of  intention  to  file  a  lien  must  be 
stated.  Kramer  v.  Crump,  28  W.  N. 
C.  (Pa.)  16;  Morrison  v.  Henderson,  22 
W.  N.  C.  (Pa.)  8;  Thompson's  Appeal, 
3  Pa.  Super.  Ct.  643;  Uber  v.  McAfee, 
2  Pa.  Dist.  372. 

Joint  Lien  on  Several  Buildings  —  Rule 
Stated.  —  Where  several  buildings  are 
erected  on  the  same  or  contiguous  lots 
under  an  entire  contract,  a  single  lien 
may  be  filed  upon  all  for  the  entire 
amount  without  making  anyapportion- 
ment  between  them.  Premier  Steel 
Co.  V.  McElwaine-Richards  Co.,  144 
Ind.  614;  Williams  v.  Judd-Wells  Co., 
91  Iowa  378;  Lewis  v.  Saylors,  73  Iowa 
504;  Meixell  v.  Griest,  i  Kan.  App. 
145;  Johnson  v.  Salter,  70  Minn.  146; 
Gardner  v.  Leek,  52  Minn.  522;  Glass 
V.  St.  Paul  Park  Carriage,  etc.,  Co.,  43 
Minn.  228;  Lax  v.  Peterson,  42  Minn. 
214;  Deardorff  v.  Roy,  50  Mo.  App.  70; 
O'Leary  v.  Roe,  45  Mo.  App.  567; 
Schroeder  v.  Mueller,  33  Mo.  App.  28; 
Bohn  Sash,  etc.,  Co.  v.  Case,  42  Neb. 
281;  Lyon  V.  Logan,  68  Tex.  521. 

Claimant,  however,  is  not  required 
to  file  a  single  lien,  but  may  file  a 
separate  lien  against  each  building. 
Kick  V.  Doerste,  45  Mo.  App.  134. 

Erection  under  one  general  contract 
need  not  be  stated.     Bruce  v.  Hoos,  48 


Mo.  App.  161;  Twitchell  v.  Devens,  45 
Mo.  App.  283. 

Erection  upon  contiguous  lots  need  not 
be  stated.  Bruce  v.  Hoos,  48  Mo.  App. 
161;  Twitchell  v.  Devens,  45  Mo.  App. 
283. 

Where  the  statement  sets  out  that 
the  two  buildings  were  erected  on  lots 
26  and  27  and  described  as  having  a 
front  of  220  feet,  the  "south  line  being 
264  feet  north  of  Fountain,"  it  was 
held  to  show  sufficiently  that  the  lots 
were  contiguous  and  to  be  a  compliance 
with  section  3195  of  the  revised  stat- 
utes.    Heier  v.   Meisch,  33  Mo.   App. 

35- 

Where  buildings  are  owned  by  different 
persons,  although  erected  on  a  single 
contract,  one  lien  will  not  attach  and 
separate  claims  must  be  filed.  Bartlett 
V.  Bilger,  92  Iowa  732. 

Where  houses  are  erected  on  distinct 
and  separate  lots,  a  claimant  must  appor- 
tion the  aggregate  amount  of  his  claim 
to  the  different  houses  separately  and 
file  a  separate  statement  of  lien  upon 
each  house  and  lot  separately,  and  this 
although  all  lots  belong  to  the  same 
owner  and  that  he  is  the  sole  defendant 
in  the  action.  Fitzpatrick  v.  Thomas, 
61  Mo.  512. 

Lien  on  building  and  fence  cannot  be 
joined,  as  they  are  separate  structures 
and  the  lien  must  be  apportioned 
among  each.  Kezartee  v.  Marks,  15 
Oregon  529. 

Joining  Separate  Contracts  in  One  Claim. 
—  It  is  permissible  to  embrace,  in 
account  filed  for  a  lien,  items  for  work 
on  the  same  building  under  different 
contracts  with  the  owner,  but  in  order 
to  enforce  the  lien  it  is  necessary  to 
show  that  the  lien  was  filed  within  six 
months  after  the  work  was  completed 
on  such  contracts.  Grace  v.  Nesbitt, 
109  Mo.  9. 

Where  subcontractors  under  different 
contracts  do  work  or  furnish  materials 
for  several  buildings  erected  under  a 
single  contract  with  the  owner,  they 
cannot  file  a  single  lien  on  the  prem- 
ises, but  must  file  a  separate  lien  on 
each  building.  North,  etc.,  Lumber 
Co.  V.  Hegwer,  i  Kan.  App.  623; 
Knauft  V.  Miller,  45  Minn.  61. 

Exceptions  in  Statute. —  In  setting  up 
a  mechanic's  lien,  the  exceptions  in  the 
statute  need  not  be  negatived.  Smalley 
V.  Ashland  Brown-Stone  Co.,  114  Mich. 
104. 

Signature.  —  Claim  must  be  sub- 
scribed by  the  claimant  or  someone  in 
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his   behalf,     Mayes  v.  Ruffners,  8  W. 
Va.  384. 

And  simply  subscribing  the  affidavit 
is  not  sufficient.  Mayes  v.  Rufifners,  8 
W.  Va.  384. 
"  Claim  may  be  signed  by  the  petitioner 
or  by  his  attorney.  White  v.  Dumpke, 
45  Wis.  454;  Brown  v.  La  Crosse  City 
Gas  Light,  etc.,  Co.,  21  Wis.  51. 

As  to  the  necessity  of  signing  state- 
ment or  notice  of  lien,  see  lists  of  stat- 
utes cited  infra,  note  I,  p.  97;  note  i, 
p.  124. 

In  New  York,  it  has  been  held  that 
where  the  claimant's  name  is  stated  at 
the  commencement  of  the  notice,  the 
notice  is  valid,  although  there  is  no 
signature  at  the  end.  Moore  v.  Mc- 
Laughlin, 66  Hun  (N.  Y.)  133. 

In  Wisconsin,  statute  does  not  re- 
quire that  the  claim  should  be  signed. 
It  is  probable,  however,  that  enough 
must  appear  on  the  face  of  the  claim 
to  show  that  it  has  been  made  and  filed 
by  the  authority  of  the  parties  who 
seek  to  avail  themselves  of  its  benefit. 
White  V.  Dumpke,  45  Wis.  454. 

Where  claimant  is  a  corporation,  the 
notice  may  be  filed  by  its  attorney,  and 
it  need  not  be  under  the  seal  of  the 
corporation.  Cary-Lombard  Lumber 
Co.  V.  Fullenwider,  150  111.  629. 

Claim  by  a  partnership  signed  by  one 
member  of  the  firm  is  sufficient.  White 
V.  Dumpke,  45  Wis.  454.  But  where  it 
is  signed  by  a  firm  in  the  firm  name,  it 
is  not  thereby  rendered  invalid.  Smith 
V.  Johnson,  2  MacArthur  (D.  C.)  481. 

Verification —  Necessity  for.  —  State- 
ment must  be  verified  by  the  oath  of 
the  claimant  or  by  some  person  having 
knowledge  of  the  facts.  McConnell  v. 
Meridian  Sash,  etc..  Factory,  112  Ala. 
582;  Globe  Iron  Roofing,  etc.,  Co.  v. 
Thacher,  87  Ala.  458;  McDonald  v. 
Rosengarten,  35  111.  App.  71;  Orr,  etc.. 
Hardware  Co.  v.  Needham  Co.,  169 
111.  100;  Epeneter  v.  Montgomery 
County,  98  Iowa  159;  McGillibray  v. 
District  Tp.,  96  Iowa  629;  Hentig  v. 
Sperry,  38  Kan.  459;  Newman  v.  Brown, 
27  Kan.  117;  Lindsay  J'.  Huth.  74  Mich. 
712;  Finane  v.  Las  Vegas  Hotel,  etc., 
Co.,  3  N.  Mex.  256;  Straus  v.  Finane, 
3  N.  Mex.  260;  Mayes  v.  Ruffners,  8  W. 
Va.  384.  But  see  contra,  in  Wisconsin, 
Brown  v.  La  Crosse  City  Gas  Light, 
etc.,  Co.,  21  Wis.  51. 

And  the  statement  must  show  that  it 
is  verified.  Finane  v  Las  Vegas  Hotel, 
etc.,  Co.,  3  N.  Mex.  256;  Straus  v. 
Finane,  3  N.  Mex.  260. 


For  the  various  statutes  relating  to 
the  necessity  and  method  of  verifying 
a  statement  or  notice  of  lien  see  lists 
of  statutes  cited  infra,  note  i,  p.  97; 
note  I,  p.  124. 

All  Facts  must  be  Verified. —  Verifica- 
tion must  not  only  verify  the  correct- 
ness of  the  statement  as  to  the  account 
for  labor  done  and  fixtures  and  mate- 
rials furnished,  but  also  the  name  of 
the  owner,  the  name  of  the  contractor, 
the  name  of  the  claimant  and  the  de- 
scription of  the  property.  El  Reno 
Electric  Light,  etc.,  Co.  v.  Jennings,  5 
Okla.  759. 

Where  the  verification  states  "that 
the  facts  stated  therein  are  true,"  in- 
stead of  stating  that  the  claim  is  true, 
it  is  nevertheless  sufficient.  Corbettz'. 
Chambers,  109  Cal.  178. 

Where  an  affidavit  contains  a  full 
and  true  statement  of  the  materials 
furnished  and  that  there  is  due  and  un- 
paid for  and  upon  the  account  a  stated 
sum,  it  is  not  sufficient.  It  should  set 
out  that  the  statement  is  true  in  so  far 
as  it  sets  forth  the  time  when  material 
was  furnished.  Orr,  etc..  Hardware 
Co.  V.  Needham  Co.,  169  111.  100. 

"That  the  abstract  of  indebtedness 
mentioned  and  described  in  the  fore- 
going notice  is  true  and  correct,  and 
that  there  is  still  due  and  owing  and 
unpaid  to  him  from  the  said  mine  and 
its  owner  the  sum,"  etc.,  is  not  suffi- 
cient, and  does  not  comply  with  the 
statute.  Minor  v.  Marshall,  6  N.  Mex. 
194. 

No  form  of  verification  is  prescribed, 
and  where  the  claim  is  signed  by  the 
claimant  and  verified  by  his  oath  it  is 
sufficient.  Kezartee  v.  Marks,  15  Ore- 
gon 529;  Taylor  v.  Netherwood,  91 
Va.   88. 

Where  the  statement  is  in  the  form 
of  an  affidavit  instead  of  being  verified 
by  affidavit,  it  is  nevertheless  valid. 
Bethell  v.  Chicago  Lumber  Co.,  39 
Kan.  230. 

In  Leftwich  Lumber  Co.  v.  Florence 
Mut.  Bldg.,  etc.,  Assoc,  104  Ala.  584, 
the  verification  was  as  follows:  "  State 
of  Alabama,  Lauderdale  County:  This 
day  personally  appeared  before  me, 
E.  C.  Crow,  a  notary  public  in  and  for 
the  State  and  county  aforesaid,  J.  B. 
Leftwich,  Gen.  M'g"  r.  of  Leftwich  Lum- 
ber Co.,  who  being  duly  sworn  says  he 
is  Gen.  Manager  of  the  Leftwich  Lum- 
ber Co.,  and  that  he  has  personal  knowl- 
edge of  the  matters  and  things  stated 
in    the    foregoing  statement,  and  that 
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they  are  true  to  the  best  of  his  knowl- 
edge and  belief.  Feb.  lotk,  i8go.  E.C. 
Crow,  Notary  Public."  This  verifica- 
tion was  held  to  be  sufficient. 

Followint^  Languiii^e  of  Statute, — Where 
the  verification  follows  the  words  of 
the  statute,  it  is  sufficient.  Schwartz 
V.  Allen,  (Buffalo  Super.  Ct.  Tr.  T.)  24 
N.  Y.  St.  Rep.  912;  Moore  J/.  McLaugh- 
lin, 66  Hun  (N.  Y.)  133.  Even  though 
it  may  be  in  the  alternative.  Cunning- 
ham V.  Doyle,  (C.  PI.  Gen.  T.)  5  Misc. 
(N.  Y.)  219. 

Technical  Terms.  —  Where  the  veri- 
fication states  that  aflSant  believes  the 
contents  of  the  lien  to  be  true,  it  is 
sufficient,  although  the  word  "just" 
contained  in  the  statute  was  omitted 
and  the  word  "true"  used  in  its  place. 
Sautter  v.  McDonald,  12  Wash.  27;  Fair- 
haven  Land  Co.  v.  Jordan,  5  Wash.  729; 
Johnston  v.  Harrington,  5  Wash.  73. 

Where  the  verification  states  that 
affiant  is  the  person  named  in  the  fore- 
going lien  instead  of  the  foregoing 
claim  of  lien,  it  is  nevertheless  suffi- 
cient, the  terms  "  lien  "  and  "  claim  of 
lien  "  being  interchangeable.  Sautter 
V.  McDonald,  12  Wash.  27. 

Affiaiifs  name  need  not  be  stated  in 
the  body  of  the  affidavit  unless  he  acts 
in  some  special  capacity.  Cunning- 
ham V.  Doyle,  (C.  PI.  Gen.  T.)  5  Misc. 
(N.  Y.)  219. 

In  San  Diego  Lumber  Co.  v.  Wool- 
dredge,  90  Cal.  574,  will  be  found  a 
verification  of  a  materialman's  claim,  as 
follows: 

"  State  of  California,  County  of  San 
Diego,  ss. 

,    being    duly     sworn,    deposes 

and  says  that  he  is  one  of  the  persons 
named  as  Williams  ^  Whitmore  in  the 
foregoing  claim  of  lien;  that  he  has 
read  the  same  and  knows  the  contents 
thereof,  and  that  the  same  is  true,  and 
that  it  contains,  among  other  things, 
a  correct  statement  of  their  demand, 
after  deducting  all  just  credits  and 
offsets.  A.  C.   Williams. 

Subscribed  and  sworn  to  before   me 
this  second  da^y  of  February,  liSy. 
W.  R.  Howthorne, 

Justice  of  the  Peace." 

This  verification  was  held  to  be 
sufficient,  notwithstanding  the  blank 
therein,  the  court  saying: 

"Some  one  who  in  the  notice  of  lien 
was  named  Williams  or  Whitmore,  was 
sworn,  as  appears  from  the  body  of  the 
verification,  and  the  signature  and  cer- 
tificate of  the  magistrate  fix  the  matter 


beyond  question.  The  blank  is  not 
more  indefinite  than  the  word  'affiant' 
would  have  been.  The  verification  is 
sufficient." 

On  Affiant's  Knowledge.  —  Where  the 
affidavit  states  that  the  claim  is  true, 
it  is  sufficient.  The  allegation  of  his 
own  knowledge  is  not  essential.  Arata 
V.  Tellurium  Gold,  etc.,  Min  Co.,  65 
Cal.  340. 

That  "  the  foregoing  statement  or 
account  or  demand  due,  by  him  sub- 
scribed, is  true  to  the  best  of  his  knowl- 
edge and  belief,"  is  sufficient.  Grace 
V.  Oakland  Bldg.  Assoc,  166  111.  637. 
But  see  contra  Globe  Iron  Roofing, 
etc.,  Co.  V.  Thacher,  87  Ala.  458  {dis- 
tinguished in  Cook  V.  Rome  Brick  Co., 
98  Ala.  409);  Dorman  v.  Crozier,  14  Kan. 
224. 

That  affiant  "  is  the  person  named  as 
claimant  in  the  foregoing  claim  of  lien, 
that  he  has  knowedge  of  the  facts 
therein  stated,  and  that  the  same  are 
true,"  is  sufficient.  Nordine  v.  Knut- 
son,  62  Minn.  264. 

On  Information  and  Belief.  —  Affida- 
vit may  be  made  on  information  and 
belief.  Finlay  v.  West,  51  Mo.  App. 
569;  Chapman  v.  Brewer,  43  Neb.  890. 

Where  the  verification  states  that  the 
"  statements  therein  contained  are  true 
to  his  knowledge  or  information  or  be- 
lief," it  is  in  the  language  of  the  statute 
and  sufficient.  What  particular  state- 
ments are  sworn  to  upon  knowledge 
and  what  upon  information  and  belief 
need  not  be  designated.  Staubsandt 
V.  Lennon,  (C.  PI.  Gen.  T.)  3  Misc. 
(N.  Y.)  90;  Kealey  v.  Murray,  (Supreme 
Ct.  Gen.  T.)  40  N.  Y.  St.  Rep.  23. 

"Leopold  Schwartz  being  duly  sworn, 
says,  I  am  one  of  the  claimants  men- 
tioned in  the  foregoing  notice  of  lien. 
I  have  read  the  said  notice  and  know 
the  contents  thereof  and  the  same  is 
true  of  my  own  knowledge  or  infor- 
mation or  belief,"  is  sufficient.  Schwartz 
V.  Allen,  (Buffalo  Super.  Ct.  Tr.  T.)  24 
N.  Y.  St.  Rep.  912. 

Where  the  lien  was  signed  "  Union 
Stove  Works,  by  Newton  H.  Pratt, 
Agent,"  and  verified  by  the  agent,  it 
was  held  sufficient,  although  it  did  not 
appear  whether  the  verification  was 
based  upon  the  knowledge  of  the  agent 
or  upon  his  information  and  belief. 
Union  Stove  works  v.  Klingman,  20 
N.  Y.  App.  Div.  449. 

Signature  of  Affiant.  —  It  is  not  abso- 
lutely essential  that  the  claimant  should 
sign   the  affidavit   where   he  signs  the 
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{a)  By  Principal  Contractor.  ^ 


statement,  if  the  notary  certifies  that 
he  made  oath  to  the  accompanying  af- 
fidavit, that  being  a  substantial  com- 
pliance with  the  statute.  But  should 
objection  be  made  upon  trial,  the  affi- 
davit can  be  amended  by  allowing  the 
claimant  to  sign.  Laswell  v.  Presby- 
terian Church,  46  Mo.  279. 

It  has  been  held  that  verification  need 
not  be  signed  by  the  person  making  it: 
if  it  is  shown  that  the  claim  was  veri- 
fied before  the  proper  officer,  it  is  suf- 
■  ficient.    Ainslie  z/.  Kohn,  16  Oregon  363. 

Jurat  must  be  signed  by  magistrate. 
Hill  -'.  Alliance  Bldg.  Co.,  6  S.  Dak. 
160.  And  attested  with  his  seal.  Col- 
man  V.  Goodnow,  36  Minn.  9.  And 
where  the  officer  signs  the  jurat  as 
clerk,  it  is  sufficient.  Wetmore  v. 
Marsh,  81  Iowa  677. 

By  Agent.  —  Verification  may  be  by 
agent  of  the  claimant.  Hug  v.  Hin- 
trager,  80  Iowa  359;  Batchelder  v. 
Hutchinson,  161  Mass.  462;  Henry, 
etc.,  Co.  V.  Fisherdick,  37  Neb.  207; 
Great  Western  Mfg.  Co.  v.  Hunter,  15 
Neb.  32;  Red  River  Lumber  Co.  v. 
Children  of  Israel,  7  N.  Dak.  46;  Fuller- 
ton  V.  Leonard,  3  S.  Dak.  118.  And 
the  fact  of  his  agency  need  not  appear. 
McLaughlin  v.  Schultz,  125  Mo.  469; 
Missouri  Valley  Lumber  Co.  v.  Weber, 
43  Mo.  App.  179. 

Knowledge  of  facts  need  not  be  al- 
leged where  the  statement  is  verified 
by  a  person  other  than  the  claimant. 
Cook  V.  Rome  Brick  Co.,  98  Ala.  409 
{distinguis king G\ohe  Iron  Roofing,  etc., 
Co.  V.  Thacher,  87  Ala.  458).  A  state- 
ment that  he  believes  the  claim  to  be 
true  is  sufficient,  and  the  statute  does 
not  require  a  statement  of  the  facts 
upon  which  he  bases  his  belief.  Hor- 
ton  V.  Sparkman,  2  Wash.  165. 

But  in  Kansas,  where  the  affidavit  to 
claim  is  made  by  the  agent  of  another, 
it  should  be  sworn  to  positively  and  a 
statement  that  "  the  facts  as  above  set 
forth  are  true  and  correct,  according  to 
his  [the  agent's]  best  knowledge  and 
belief,"  was  held  to  be  insufficient. 
Dorman  v.  Crozier,  14  Kan.  224. 

By  Manager  of  Corporation.  —  Where 
a  verification  was  signed  '  'Jos.  M.  Eck, 
Manager  claimant,"  it  was  sufficient, 
although  it  would  have  been  more  for- 
mal if  it  had  had  the  word  "  of "  or 
"for"  preceding  the  word  claimant. 
Chicago  Lumber  Co.  v.  Osborn,  40  Kan. 
168. 
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In    Montana   Lumber,    etc.,    Co.    v. 
Obelisk    Min.    Concentrating    Co.     15 
Mont.  20,    the   statement  of   lien   was 
verified  as  follows: 
"  State  of  iT/i?«/a«a,  ) 

County  of  Silver  Bow.  ) 

O.J.  McConnell,  being  duly  sworn, 
says  that  he  is  the  assistant  manager  of 
the  said  Montana  Lumber  and  Manu- 
facturing Company;  that  he  has  heard 
read  the  above  and  foregoing  notice 
and  claim  of  lien,  and  knows  the  con- 
tents thereof;  and  that  the  statements 
and  allegations  therein  contained  are 
true,  of  affiant's  own  knowledge. 

Montana  Lumber  and  Manufacturing 
Company. 
By  O.J.  McConnell,  Asst.  Mjr. 

Subscribed  and  sworn  to  before  me, 
this  igth  day  of  April,  a.  d.  189^. 

Augustus  T.  Morgan, 

Notary  Public." 

It  was  held  that  this  affidavit  was 
sufficient  and  was  the  expression  of 
affirmation  of  the  affiant  individually 
and  from  his  own  personal  knowledge. 

By  Partnership. — Where  claim  is  filed 
by  a  firm,  verified  by  any  member 
thereof,  it  is  sufficient.  Deatherage  v. 
Woods,  37  Kan.  59.  So,  where  the  lien 
was  filed  by  M.  T.  &  G.  Morris,  and 
was  signed  by  M.  T.  &  G.  Morris  and 
verified  by  G.  Morris,  who  stated  in  the 
affidavit  that  he  was  a  member  of  the 
firm  of  M.  T.  &  G.  Morris,  it  was  con- 
sidered sufficient.  Sharon  Town  Co.  v. 
Morris,  39  Kan.  377. 

An  affidavit  made  by  a  member  of  a 
firm,  stating  that  he  is  a  member  and 
setting  out  the  names  of  the  other  mem- 
bers, that  the  affidavit  is  made  for  and 
on  their  behalf,  that  the  material  was 
furnished  by  the  firm  for  which  tUe  lien 
is  claimed  in  pursuance  to  a  contract 
with  contractors,  and  that  there  is  justly 
due  said  firm  therefor  a  stated  sum, 
for  which  said  firm  claims  a  lien,  shows 
affiant's  interests  and  authority  to  make 
the  affidavit.  Yeomans  v.  Parker,  105 
Mich.  323. 

Verification  in  foreign  state  is  valid. 
Wood  v.  St.  Paul  City  R.  Co.,  42  Minn. 
411;  Phelps,  etc.,  Windmill  Co.  v.  Shay, 
32  Neb.  19. 

1.  Statutory  provisions  relating  to  filing 
of  lien  by  principal  contractor  exist  in 
the  following  states,  to  wit: 

Alabama.  — Civ.  Code  (1S96),  §  2727. 

Arizona,  —  Rev.  Stat.  (1887),  §   2260. 

Arkansas. — Laws(l895),  No.  146,  §  II. 
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California. — Code  Civ.  Proc.  (1897), 
§  1187. 

Colorado.  —  Laws  (1899),  c.  118,  §  9. 

Connecticut. — Gen.  Stat.  (1888),  §  3019. 

Delaware.  —  Rev.  Stat.  (1893),  p.  818, 
c.  1 10  (Laws,  vol.  16,  c.  145,   §  i). 

District  oj  Columbia.  —  Comp.  Stat. 
(1894),  c.  45,  §  2. 

Florida.  —  Laws  (1897),  c.  4582,  §  i. 

Georgia.  —  2  Code  (1895),  §  2804, 
subs.  2. 

Idaho.  —  Laws  (1899),  P-  I90>  §  6- 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  82,  par.  7. 

Indiana.  —  Horner's    Stat.    (1896),    § 

5295- 

Iowa.  —  Code  (1897),  §  3092. 

Kansas. — Gen.  Stat.  (1897),  c.  96,  § 
22. 

Kentucky.  —  Stat.  (Supp.  1899),  § 
2468. 

Louisiana.  —  Rev.  Laws(i897),  p.  682; 
Laws  (1894),  No.  180;  Laws  (1880), 
No.  134. 

Maryland.  — Laws  (1890),  c.  107;  Pub. 
Gen.  Laws  (1888),  art.  63,  5^  19. 

Massachusetts,  —  Stat.  (1892),  c.  1 91. 

Michigan.  —  Comp.  Laws  (1897),  § 
10714. 

Minnesota.  —  Stat.  (1894),  §  6236. 

Missouri.  —  Rev.  Stat.  (1889),  ^  6709. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
2131. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3668. 

Nevada.  —Gen.  Stat.  (1885),  §  3812. 

New  Jersey.  —  Laws  (1898),  c.  226,  § 
16. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
2221. 

New  York.  —  Laws  (1897),  c.  418,  §§ 
9,  10. 

North  Carolina.  —  Code  (1883),  § 
1789. 

North  Dakota.  — Rcw.  Codes  (1895), 
^  4791- 

Ohio.  — Bails'  Anno.  Stat.  (1897),  § 
3185. 

Oklahoma.  —  Stat.  (1893).  §  4528. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  3673- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1316,  §  55. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
206,  ?;§  5,  7. 

South  Carolina.  —  Civ.  Stat.  (1893), 
§  2469  et  seq. 

South  Dakota.  —  Laws  (1893),  c.  116, 
§  2. 

Texas.  —  Rev.  Stat.  (1895),  art.  3297. 

Utah.—^ftv.  Stat.  (1898),  §  1386. 

Vermont.  —  Stat.  (1894),  §  2273. 


Virginia.  —  Code  (Supp.  1898),  §  2476. 
Washington.  —  Ballinger's    Arino. 
Codes  &  Stat.  (1897),  §  5904. 

West  Virginia.  —  Code  (1891),  c.  75, 

§4. 

Wisconsin.  — Si\.aL\..  (1898),  §  3318. 
Wyoming.  —  Laws  (1897),  c.  20. 

fiequisites  of  notice  or  statement,  gen- 
erally, see  supra,  note  I,  p.  84. 

Precedents  —  In  General.  —  In  Ger- 
mania  Bldg.,  etc.,  Assoc,  v.  Wagner,  61 
Cal.  349,  the  notice  of  lien  was  as  fol- 
lows: 

'Joseph  A.  M.  Martin,  being  duly 
sworn,  on  his  oath  deposes  and  says; 
That  he  has  furnished  goods,  wares, 
and  merchandise,  and  materials  to  be 
used,  and  which  were  used  in,  upon, 
and  about  the  construction  and  erection 
of  that  certain  brick  building  situated 
upon  the  south  sixty-one  (6/)  feet  of  lots 
J  and  4,  in  the  block  bounded  by /and 
y  and  Eighth  and  A^inth  streets,  of  the 
city  of  Sacramento,  county  of  Sacra- 
mento,  California. 

That  during  all  the  times  that  said 
erection  and  construction  of  said  build- 
ing was  in  progress, yi9,4«  Wagner  and 
Helena  Wagner,  his  wife,  were  the  re- 
puted owners,  and  were  the  owners  in 
fee  simple  of  said  premises  hereinbe- 
fore described,  and  had  full  knowledge 
that  said  building  and  structure  was 
being  so  built  and  constructed.  That 
said  goods,  wares,  merchandise,  and 
materials  were  sold  and  delivered  to 
ssXAJohn  Wagner  and  Helena  Wagner, 
the  said  owners  of  said  premises,  to  be 
used  as  hereinafter  stated  in,  upon, 
and  about  the  construction  and  erection 
of  said  building. 

That  the  Germania  Building  and  Loan 
Association  is  a  corporation  existing 
under  and  by  virtue  of  the  laws  of  this 
state.  That  said  corporation  holds  a 
mortgage  upon  said  building.  That 
said  mortgage  is  subordinate  to  the 
claim  of  lien  of  affiant.  That  said  mort- 
gage was  made,  executed,  and  deliv- 
ered, and  the  lien  thereof  attached 
subsequent  to  the  time  of  the  com- 
mencement of  the  work  of  erecting 
and  constructing  said  building.  That 
affiant  had  no  notice  of  said  mortgage 
until  August  2,  i8<y/.  That  said  mort- 
gage was  long  after  affiant  had  com- 
menced to  furnish  and  had  furnished 
said  materials,  goods,  wares,  and  mer- 
chandise, as  aforesaid.  That  said  Ger- 
mania Building  and  Loan  Association  at 
all  times  had  full  knowledge  of  the 
progress  of  said  work,  and  that  said 
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building  was  in  process  of  construction 
and  building. 

That  the  terms  and  conditions  of  the 
agreement  and  contract  under  and  by 
virtue  of  which  said  materials,  goods, 
wares,  and  merchandise  were  so  fur- 
nished were  that  the  ^zXAJohn  Wagner 
and  Helena  Wagner  would  pay  for  the 
same  on  demand  the  value  thereof,  to 
wit:  One  hundred  and  twenty-six  dol- 
lars and  eighty  cents;  that  no  part  there- 
of has  been  paid  except  fifty  dollars, 
which  was  paid  /«/v  /,  18^0,  leaving  a 
balance  still  due  therefor  of  seventy-six 
dollars  and  eighty  cents.  That  pay- 
ment of  said  sum  has  been  demanded, 
and  has  not  been  made,  and  is  still 
due,  owing  and  unpaid  by  saidyic-^w 
Wagner  and  Helena  Wagner  to  affiant. 
That  said  building  was  completed  on 
or  about  the  sixteenth  day  oljuly,  iSSi. 

That  the  following  is  a  just  and  true 
account  of  said  materials,  goods,  wares 
and  merchandise  so  furnished,  and 
also  of  all  payments  made  thereon,  and 
all  credits  thereon:  (Here  follows  dill 
of  items,  the  first  of  date  February  10, 
1S81,  and  the  last  of  July  75,  1881.) 

That  it  is  the  intention  of  affiant 
Joseph  A.  M.  Martin  to  claim  and 
hold  a  lien  upon  said  premises  and  so 


on  the  premises  hereinafter  described, 
and  that  the  attached  "  Exhibit  A''  is  a 
just  and  true  statement  of  the  account 
due  him,  the  said  Anton  Moore,  from 
said  James  A.  Parish,  for  said  car- 
penter work,  including  material  for 
same  furnished  said  James  A.  Parish 
at  the  time  in  said  statement  men- 
tioned, which  various  amounts  are 
due  and  payable  to  the  said  Moore  from 
and  after  the  respective  dates  thereof; 
and  affiant  says  that  the  labor  and 
material  in  said  statement  mentioned 
were  used  in  the  construction  of  and 
improvement  of  brick  buildings  situate 
upon  the  following  described  premises 
in  the  county  of  Cook  and  State  of  Illi- 
nois, to-wit:  (describing  realty).  And 
affiant  says  that  there  is  now  due  and 
owing  to  him,  the  said  Anton  Moore, 
from  the  said  James  A.  Parish,  at 
whose  request  said  material  and  labor 
was  furnished,  as  aforesaid,  after  al- 
lowing him  all  just  credits,  deductions 
and  set-offs,  the  sum  of  %37S3y  fo*" 
which  amount  said  Anton  Moore  claims 
a  lien  upon  the  above  described  prem- 
ises.    Action  Moore. 

Subscribed  and  sworn  to,"  etc. 
"  Exhibit  A. 
Chicago,  III.,  March  24,  iSpi. 


much  thereof  as  may  be  necessary  for    James  A,  Parish,  to  Anton  Moore,     Dr. 


the  convenient  use  of  said  building 
and  also  claim  and  hold  a  lien  upon 
said  building. 

That  the  entire  real  estate  herein  de- 
scribed is  necessary  to  the  convenient 
use  of  said  building. 

Joseph  A.  M.  Martin." 

It  was  held  that  this  notice  of  lien 
sufficiently  set  forth  the  contract  and 
the  parties  between  whom  it  was  made 
and  the  character  and  quality  of  the 
materials  furnished.  Another  notice 
of  lien  will  be  found  set  out  in  Selden 
V.  Meeks,  17  Cal.  128. 

Certificates  of  lien  will  be  found  set 
out  in  full  in  Fitch  v.  Baker,  23  Conn. 
563;  Charleston  Bank  v.  Curtiss,  18 
Conn.  342.  See  also  infra.  Form 
No.  13648. 

In  Moore  v.  Parish,   163  111.  93,  the 
notice  of  lien  was  as  follows: 
' '  Stale  of  Illinois^  \ 

County  of  Cook.  \ 

Anton  Moore       \ 

vs.  >  Claim  for  Lien. 

James  A.  Parish.  ) 

Anton  Moore,  being  first  duly  sworn, 
on  oath  says  that  he  is  the  contractor 
for  the  carpenter  work  and  material 
for  the  same  on  the  buildings  situated 


To  balance  due  for  carpenter  work 
and  material  for  same,  furnished  under 
contract  during  a  period  commencing 
about  May  i,  1890,  and  ending  about 
January  i^,  i8g/,  %S,7S3-Oo." 

This  statement  was  considered  to  be 
sufficient.  Another  statement  of  lien 
will  be  found  set  out  in  Ehdin  v. 
Murphy,  170  111.  399.  See  also  infra. 
Form  No.  13653. 

In  Williams  v.  Judd-Wells  Co.,  91 
Iowa  378,  an  affidavit  of  claim  of  lien 
is  set  out  which  was  held  to  be  suf- 
ficient.   See  also  iw/ra,  Form  No.  13655. 

In  Baker  z>.  Winter,  15  Md.  i,  a 
claim  of  lien  is  set  out  which  was  held 
insufficient  because  it  did  not  state  the 
nature  and  character  of  the  contract 
either  in  general  terms  or  in  any  terms. 
It  was  held,  however,  that  it  was  suf- 
ficiently shown  by  the  claim  that  it  was 
filed  within  the  time  required  by  the 
statute.  See  also  infra.  Form  No. 
13657. 

The  material  parts  of  an  affidavit  of 
lien  are  given  in  McMonegalt/.  Wilson, 
103  Mich.  264.  See  also  infra.  Form 
No.  13658. 

In  King  v.  Smith,  42  Minn.  286,  the 
statement  of  lien  was  as  follows: 
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"Exhibit  'A.'  store   building,  and  that  said  building 

Minneapolis,  Minn.,  March lo,  iZ88.  is  situate  upon  a  certain  lot  of  land,  at 

}A.T.  James  MiKinney,  Jr.,  that  time,  ever  since  and  now  owned 

To  Silas  King,  Dr.  by  sa.\d  James  Afc Kinney,  Jr.,  in  equity, 

l8<$y.  under  and  by  virtue  of  a  certain  con- 

/uly  ijt/i  to  Dec.  jist.  tract  to  him  from  the  owners  of  record 

To  plastering,  labor  in  the  office  of  the   register  of  deeds  in 

and    material,    on  and    for   said    county,    viz.,    Mary    E. 

Mc Kinney     Block,  Boshart,    George   G.  Boshart  and  Daniel 

contract  price  ....  %2,^oo  oo  Webster  Latie,    in    section    number  sy. 

Extra    wire  lathing,  township    number   2q   north,  of   range 

<?,/7o  yds.  at /c. . .         408^0  number   24   west,    in    said    county   of 

Extra  work  patching  Hennepin  and  state  aforesaid,  described 

up     plastering,     g  as    follows,    to   wit,  {describing    the  lot,) 

days  work  of  two  and   this  affiant    claims  a  lien   on  the 

men  at  $5.60 5040  premises,"    etc.     This    statement   was 

Dec.  ij.  Coke,  ig  3-4  tons  at  held    sufficient.     It   was    further    held 

%8.oo 1^8  00  that  the   building  became  a  part  of  the 

Dec.  J".     By  cash 200  00  realty  and  that  there  was  no  reason  for 

any  distinction    in    respect  to   the  lien 

%2,'ji6  go  between  the  building  and   the   land,  as 
State  of  Minnesota,  County  of  Henne-  the    lien    attached    to    both.     See    also 
pin,  ss.  infra.  Form  No.  1 3659. 
Silas  King,  affiant,   makes   oath   and  In   Wakefield  v.  Latey,  39  Neb.  285, 
says:    That  the    labor   performed    and  the  affidavit  was  as  follows; 
material  furnished,  as  set  forth  in  the  "  State  of  Nebraska,  \ 
annexed    account,    was    so    performed  Douglas  County,      \ 
and   furnished   between  and   including  John  A.    WakeJield,  being  first  duly 
the  i^th  day  oijtily,  iScF/,  and  Xhe  jist  sworn,  on  his  oath  says  that  the  fore- 
day   of  December,    1S8/,    and    the   last  going  itemized  account  of  materials  is 
items  of  said  labor  and  material  were  a  true  and  correct  account  of  materials 
so  performed  and   furnished  upon   the  furnished  by  this  affiant   for  the  said 

last-meniioned  da.y,  December  j/st,  1S87.     under  a  verbal  contract  for  said 

That  the  annexed  is  a  true  and  correct  materials  for  the  erection  of  the  houses 

account   of   the    labor    performed    and  upon    said    land  as   dwellings    on    the 

material    furnished   by    him,    the  said  following  described  lots,  piece,  or  par- 

Silas  King,  to  and  ior  Jas.  A/cKinney,  eel  of  land,  viz. :  Lots  ^w^  and /«/<?,  block 

Jr.,    at  said   county;    and    the    prices  six,  Denise" s  addition    to    the    city   of 

thereof  set  forth  in  the  account  hereto  Omaha;   and   this   affiant   further   says 

annexed  are  just  and   reasonable,  and  that  he  has,  and  hereby^claims,  a  lien 

the  same  is  unpaid,  except  the  sum   of  on  said  premises  for  the  full  amount  of 

two  hundred  dollars    therein   credited,  his    said  account,   to-wit,  the   sum    of 

That  said  labor  was  performed  and  ma-  f/,^.?.?.^^,  together  with  interest  thereon 

terial  was  furnished  for  s^a^A  James  Mc-  at  the  rate  of  ten   per  cent  per  annum 

Kitiney,  Jr.,2Lt  the  time  in  said  account  from   the  17th  day  of   September,  a.   d. 

mentioned,   under  and  by  virtue  of  a  18^7.     And    further    affiant   says    not. 

verbal  contract  between  Silas  King,  the  John   A.    WakeJield,''  etc.     It    was    ob- 

affiant,  and  s^Xd  James  McKinney,  Jr.,  jected  that  this  affidavit  did  not  contain 

and    by    and   with  the   consent  of  the  the    name  of  the   person    with    whom 

record  owners,   \\z.,  Mary  E.  Boshart,  plaintiff  contracted  to  furnish  the  ma- 

George   G.  Boshart,  and  Daniel  Webster  terial  or  the  name  of  the  owner  of  the 

Lane,  and    for   erecting,   constructing,  property;   it   was   held,    however,  that 

and  furnishing  a  certain  hotel  and  store  construing  the  affidavit  and  account  filed 

building,  and  said  labor  was  performed  together,  it  was  a  compliance  with  the 

and  said  material  was  actually  used  in  statute.    Another  affidavit  of  this  kind  is 

erecting  and  constructing  said  building,  set  out  in  Hays  v.  Mercier,  22  Neb.  656. 

And  the  affiant  further  makes  oath  and  In  Davis  v.  Hines,  6  Ohio  St.  473,  the 

says:  That  the  said  James  McKinney,  account  and  affidavit  was  as  follows: 

Jr.,    was,   at    the    time    said    contract  '''  May  24,i%4g. 

was  entered  into  and  said    labor  was  Mr,   Stephen   Davis,   debtor  to  Jacob 

performed  and  said   material  was  fur-  Hines,  doing    carpenter-work,    etc.    at 

nished,    the   owner   of   said   hotel  and  house  in  Mount  Washington: 
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Carpenter-work %5io  oo 

To  painting  and  fitting  sash  @ 
4  1-2 •  •  •       n  74 


Agreed  on  by  us %5^  74 

Jacob  nines. 
Stephen  Davis. 
State  of  Ohio,  Hamilton  County,  ss. 

Before  me,  D.  T.  Snelbaker,  a  justice 
of  the  peace,  in  and  for  said  county, 
personally  c&mc  Jacob  Nines,  who,  being 
duly  sworn  according  to  law,  says  that 
the  above  account  oi  Jive  hundred  and 
twenty-seven  dollars  and  seventy-four 
cents,  against  Stephen  Davis,  is  just  and 
true,  and  that  the  balance  of  three  hun- 
dred and  twenty-seven  dollars,  or  there- 
abouts, remains  due  and  unpaid,  and 
is  for  work  and  labor  done  and  ma- 
terials furnished  by  him,  the  saidyiz^^^ 
nines,  in  building,  erecting,  and  finish- 
ing for  said  Stephen  Davis,  a  ^w^-story 
brick  house,  forty  feet  front,  and  fifty 
feet  deep,  situate  in  the  village  of 
Mount  Washington,  Anderson  Xoytnshi^, 
Hamilton  county,  on  a  lot  adjoining 
property  of  Stephen  Sutton,  in  the  rear 
of  Perrine  on  the  south,  and  Amanda 
Patton  on  the  north.  These  proceed- 
ings are  had  for  the  purpose  of  pro- 
curing a  lien  upon  the  above-described 
premises,  and  the  appurtenances  there- 
unto belonging,  until  the  above  debt  of 
three  hundred  and  twenty-seven  dollars, 
or  thereabouts,  is  paid. 

Jacob  Hincs. 

Sworn  to  and  subscribed,"  etc. 

It  was  held  that  as  the  work  was  un- 
dertaken and  completed  as  an  entire 
contract  and  for  an  entire  price,  the 
account  and  affidavit  were  sufficient. 

The  notice  of  lien  set  out  in  Leick  v. 
Beers,  28  Oregon  483,  was  considered 
insufficient  because  it  did  not  show  by 
whom  the  labor  was  performed.  See 
also  infra.  Form  No.  13663. 

In  Tinsley  v.  Boykin,  46  Tex.  592, 
the  statement  of  account  and  affidavit 
of  lien  are  set  out  in  full. 

In  Rison  v.  Moon,  gi  Va.  384,  will  be 
found  a  sufficient  statement  of  account 
and  claim  of  lien. 

By  Corporation  Claimant.  —  In  Ger- 
mania  Bldg.,  etc..  Assoc,  v.  Wagner, 
61  Cal.  349,  the  notice  of  lien  was  as 
follows: 

"  Notice  is  hereby  given  that  the 
Sacramento  Lumber  Company,  a  corpora- 
tion doing  business  as  lumber  dealers 
in  the  County  of  Sacramento,  state  of 
California,  under  the  corporate  name 
of  Sacramento  Lumber  Company,  claim  a 


lien  by  virtue  of  the  laws  of  this  state  on 
the  brick  building  and  appurtenances, 
and  the  land  on  which  the  same  is 
situate,  described  as  follows:  {describing 
realty).  At  all  the  times  herein  men- 
tioned the  said  building  was  owned  by 
Helena  Wagner  and  John  Wagner;  the 
said  real  estate  was  owned  by  Helena 
Wagner  a.ndJohn  Wagner. 

That  Helena  and  John  Wagner,  who 
are  the  owners  of  said  building  and 
real  estate,  are  indebted  to  us  in  the 
sum  of  nine  hundred  and  thirty-four 
dollars  and  seventy  cents,  in  gold  coin, 
for  materials  furnished  to  and  used  by 
said  Helena  and  John  Wagner  in  the 
erection  of  said  building. 

That  said  materials  were  furnished 
between  the  eighteenth  day  of  February, 
iSSi,  and  the  twentieth  of  June,  iSSi, 
both  days  inclusive. 

The  following  is  a  true  statement  of 
our  demand: 
Amount  of  bill  for  materials 

furnished     between     dates 

aforesaid  —  total $i^^go  20 

Credits. 
Total  credits   and   offsets  on 

bill ViS")  50 

There  is  now  due,  owing,  and  unpaid 
to  us  the  sum  of  nine  hundred  and 
thirty-four  dollars  and  seventy  cents 
i$fgj4.'jo),  which  was  agreed  to  be  paid, 
in  gold  coin,  at  the  following  times,  to 
wit:  no  length  of  credit  was  given,  but 
the  entire  sum  was  to  be  due  and  pay- 
able when  the  bill  of  lumber  was  com- 
pletely furnished,  to  wit:  June  20, 18S/; 
that  sixty  days  have  not  elapsed  since 
the  erection  of  said  building  was  com- 
pleted nor  since  the  last  item  of  lumber 
charged  on  said  bill  was  furnished; 
said  bill  is  all  for  lumber  furnished  to 
be  used  and  which  was  used  in  the 
erection  of  said  building. 

Sacramento  Lumber  Co. 

By  Freeman  &*  Bates,  Attorneys." 

It  was  held  that  this  notice  was  filed 
in  time  and  sufficiently  set  forth  the 
contract  upon  which  it  was  founded,  as 
well  as  the  parties  between  which  it 
was  made  and  the  character  and  quality 
of  the  materials  furnished. 

In  May,  etc.,  Brick  Co.  v.  General 
Engineering  Co.,  180  111.  535,  the  claim 
of  lien  was  as  follows: 

"  Chicago,  June  24,  iS^j. 
General  Engineering  Company,  Harvey, 

Jllinois: 

Bought  of  May,  Purington  &*  Bonner 
Brick  Company,  brick  manufacturers, 
jjQ  La  Salle  street,  room  4. 
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Feby  21.  .car  S7^S-  -^^  ^  brick 

at  %8.oo.   %g6  00 

Feby  2j.  .car  14^82.  .10  M  brick 

at  %8.oo.   80  00 

Feby  2y .  .car  11068.  .12  M  brick 

at  %8.oo g6  00 

March  ij.  .car  272.  .14  M  brick 

at  %8.oo 112  00 


%S84  00 

F.  o.   b.     Chicago   and   Calumet    Ter- 
minal, at  works  of  General  Engineering 
Company, 
State  of  Illinois,  ) 
County  of  Cook.   ) 

In  the  clerk's  office  of  the  circuit 
court,  Cook  county.  —  May,  Purington 
&^  Bonner  Brick  Company  vs.  Gen- 
eral Engineering  Company.  —  Claim  for 
lien. 

B.  W.  May,  being  first  duly  sworn, 
on  oath  says  that  he  is  the  agent  of  the 
May,  Purington  ^  Bonner  Biick  Com- 
pany, a  corporation  organized  and  doing 
business  under  and  by  virtue  of  the  laws 
of  the  State  of  Illinois,  and  that  the  at- 
tached 'Exhibit  ^  '  is  a  just  and  true 
statement  of  the  account  due  May,  Pur- 
ington &'  Bonner  Brick  Company  from 
General  Engineering  Company  for  brick 
furnished  said  Genercil  Engineering 
Company  at  the  times  in  said  statement 
mentioned,  which  various  amounts  are 
become  due  and  payable,  and  which 
'  Exhibit  A  '  is  made  a  part  hereof;  and 
affiant  says  that  the  brick  in  said  state- 
ment mentioned  were  used  in  the  con- 
struction and  improvement  of  a  brick 
office  building  situate  upon  the  follow- 
ing described  premises,  in  the  county  of 
Cook  and  State  of  Illinois,  to-wit:  (de- 
scribing premises).  And  affiant  says 
that  there  is  now  due  and  owing  to 
said  May,  Purington  Ss'  Bonner  Brick 
Company  from  said  General  Engineering 
Company,  at  whose  request  said  mate- 
rial was  furnished  as  aforesaid,  after 
allowing  to  it  all  just  credits,  deductions 
and  set-offs,  the  sum  of  three  hundred 
and  eighty-four  dollars  {%j84.oo),  for 
which  amount  said  May,  Purington  &• 
Bonner  Brick  Company  claims  a  lien 
upon  the  above  described  premises.  B. 
IV.  May. 

Subscribed  and  sworn  to,"  etc. 

Upon  trial,  it  was  proven  that  the 
original  lien  filed  in  the  clerk's  office 
contained  the  date  1892  instead  of  1893 
as  in  the  copy  set  out  in  the  petition, 
and  for  this  reason  judgment  was 
rendered  for  the  defendant.     Another 


statement  of  claim  of  lien,  made  by  the 
secretary  of  a  corporation  claimant,  will 
be  found  set  out  in  Orr,  etc..  Hardware 
Co.  V.  Needham  Co.,  169  111.  100.  See 
also  infra.  Form  No.  13653. 

In  Chicago  Lumber  Co.  v.  Osborn, 
40  Kan.  168,  the  statement  of  claim, 
which  was  held  sufficient,  was  as  fol- 
lows: 

"  Name  of  owner:  L.  F.  Osborn. 
Name  of  contractor:  Chicago  Lumber 
Company.  Name  of  claimant:  Chicago 
Lumber  Company. 

Said  contractor  and  claimant  claims  a 
lien  upon  the  following  described  prop- 
erty, to  wit:  'LoX._five,  in  block  seven,  on 
Missouri  street,  in  the  city  of  Alma, 
county  of  M^abaunsee  and  state  of  Kansas, 
for  that  he  did,  under  contract  with  said 
owner,  furnish  material  for  erecting, 
altering  and  repairing  the  building  in 
and  upon  said  property,  and  the  ap- 
purtenances of  said  building,  and  erec- 
tion and  improvement  thereon.  The 
amount  claimed  for  said  materials,  etc., 
and  the  items  thereof,  as  nearly  as 
practicable,  are  as  follows,  to  wit: 

{See  exhibits  'A  '  and  B '  hereto  at- 
tached arid  made  apart  hereof,  atnounting 
to  the  sum  of%i2^.o8.) 

All  of  said  material  furnished,  and 
the  same  fully  completed  on  the  3d  day 
oi  June,  i8(?5'. 

State  of  Kansas,  Wabaunsee  County, 
ss.  —  I  do  solemnly  swear  that  the  fore- 
going statement  is  true  in  every  par- 
ticular, and  that  the  promissory  note,  a 
true  copy  of  which  is  attached  hereon, 
marked  '  Exhibit  A^  was  given  and 
taken  for  the  material  used  in  the  con- 
struction of  said  buildings  and  improve- 
ments, and  that  a  true  list  of  the  items 
used  therein  is  also  attached  hereon, 
marked  '  Exhibit  B.'  So  help  me  God. 
Jos.  M.  Eck,  Manager,  Claimant. 

Subscribed  and  sworn  to,"  etc. 

In  White  Lake  Lumber  Co.  v.  Rus- 
sell, 22  Neb.  126,  the  following  affidavit 
is  set  out: 

"State  of  Nebraska, 
Johnson  County. 

After  being  duly  sworn  according  to 
law,  H.  /.  McCoy,  agent  of  The  White 
Lumber  Company,  at  Sterling,  Johnson 
county,  Nebraska,  deposes  and  says  that 
the  above  bill  is  a  true  copy  of  his  books, 
with  proper  credits;  that  the  above 
named  items  were  sold  and  delivered  to 
H.  E.  Bidwell,  for  Clara  E.  Bidwell,  at 
his  request,  at  times  mentioned,  and 
that  the  material  herein  named  was 
used  in  building,  re-modeling,  and  re- 
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pairing  the  building  or  barn  owned 
by  said  Clara  E.  Bidwell,  and  situate  on 
the  south-west  corner  of  lots  four,  five 
and  six,  in  block  six,  in  thp  original 
town  of  Sterling,  and  converting  the 
same  into  a  building  used  for  school 
purposes.  That  the  balance  due  is  un- 
paid, and  said  White  Lake  Lumber  Cotn- 
pany,  for  the  better  securing  of  same, 
hereby  files  this  bill  with  intention  of 
a  mechanic's  lien,  and  wishes  it  to  be 
properly  indexed  and  so  filed,"  etc.  It 
was  held  that  under  chapter  54  of  the 
compiled  statutes  the  description  of 
property  was  sufficient. 

In  Doane  v.  Clinton,  2  Utah  417,  the 
notice  of  lien  was  as  follows:  "  Notice 
of  lien.  — Notice  is  hereby  given  to  all 
whom  it  may  concern,  that  the  under- 
signed, the  Sierra  Nevada  Lumber  As- 
sociation, a  corporation  made  under  the 
laws  of  California,  dealing  in  lumber 
in  C/tak  Territory,  did  furnish,  sell,  and 
deliver  10  Jeter  Clinton,  at  his  order  and 
request,  at  Salt  Lake  City,  said  Terri- 
tory, from  and  between  the  2d  day  of 
October,  187^,  and  X.h^  12th  day  oi  Janu- 
ary, 1875',  both  inclusive,  a  large  quan- 
tity of  lumber,  doors,  lath,  mouldings, 
etc.,  amounting  to  three  thousand  three 
hundred  and  two  dollars  and  eighty-nine 
cents  {%j,^02.8g),  which  was  also  the 
reasonable  value  thereof. 

That  the  said  materials  were  fur- 
nished for,  and  used  in,  the  construc- 
tion of  a  hotel  situated  at  Lake  Point, 
on  or  near  the  Utah  Western  Railroad 
at  Great  Salt  Lake,  Tooele  County,  Utah 
Territory,  and  known  as  the  Lake  Point 
House,  or  Clinton' s  Hotel,  the  property 
of  the  saidy^^^r  Clinton,  upon  a  direct 
contract  by  the  undersigned  with  him; 
that  there  has  been  paid  upon  said 
z.moMX\\.  five  hundred  {%^oo)  dollars,  and 
that  the  balance  due  to  the  under- 
signed upon  said  account  amounts 
to  the  sum  of  two  thousand  eight  hun- 
dred and  t7vo  dollars  and  eighty-nine 
cents  {%2,8o2.Sg),  and  the  undersigned 
hereby  claims,  and  intends  to  hold,  a 
lien  upon  the  said  property  known  as 
the  Lake  Point  House,  or  Clinton  s  Hotel, 
for  the  materials  so  furnished  and 
used  therein,  to  the  extent  of  the  bal- 
ance so  due  therefor,  to  wit:  The  sum 
of  tjuo  thousand  eight  hundred  and  two 
dollars  and  eighty-nine  cents  (^,802. 8q), 
in  accordance  with  the  provisions  of 
the  act  of  the  Governor  and  Legislative 
Assembly  of  the  Territory  of  Utah, 
entitled  an  Act  to  provide  for  a  Me- 
chanics' and  Laborers'  Lien,  approved 


February  iS,  i86g,  and  the  amend- 
ments thereto. 

Said  lien  is  also  taken  and  claimed 
upon  the  land  upon  which  said  hotel 
and  improvements  are  situated,  and 
appurtenant  thereto,  and  the  right  of 
way  to  and  from  the  same.  Sierra 
Nevada  Lumber  Association,  By  S.  J. 
Lynn,  Supt. 

Salt  Lake  City,  April  y,  187J." 

This  notice  was  duly  verified  and 
considered  sufficient. 

By  Partnership  Claimant.  —  In  Grace 
V.  Oakland  Bldg.  Assoc,  166  111.  637, 
the  statement  of  lien,  which  was  held 
to  comply  with  the  requirements  of  the 
statute,  was  as  follows:  "  William  Grace 
and  Frank  D.  Hyde  state  that  they  are 
partners,  doing  business  as  contractors 
and  builders  under  the  firm  name  of 
Grace  and  Hyde;  that  a  true  statement  or 
account  or  demand  due  them  as  such 
co-partners  from  John  W.  Rickey,  of 
the  city  of  Chicago,  county  and  state 
aforesaid,  under  and  by  virtue  of  a 
verbal  agreement  entered  into  on  or 
about  the  fourth  day  of  March,  189J, 
between  saxA  John  W.  Rickey  and  said 
Grace  &'  Hyde,  respecting  a  certain 
brick  apartment  building  to  be  erected 
by  said  Grace  &"  Hyde  for  said  John  W. 
Rickey  on  certain  premises  hereinafter 
mentioned,  after  allowing  all  credits,  is 
as  follows: 

Statement  of  labor  and  materials  fur- 
nished J.  W.  Rickey.  —  Street  and  build- 
ing permits;  77  21-100  cords  rubble 
stone;  40  wagon  loads  of  sand,  average 
/  1-2  cubic  yards  to  each  load;  jc?  bar- 
rels Louisville  cement;  j  barrels  Port- 
land cemenl;  j6, 000  common  brick;  7, /oo 
pressed  brick;  200  feet^-inch  by  cPinch 
flue  lining;  40  feet  8-\nch  by  i2-'inch 
flue  lining;  70  feet  9-inch  wall  coping; 
12  feet  /j-inch  wall  coping;  144  barrels 
lime;  <?  barrels  stucco;  fo  bushels  hair; 
J"  sacks  Acme  cement  plaster;  2  cast 
plates  i2-inch  by  i2-\nch  by  /-inch;  / 
cast  plate  /^-inch  by  /<?-inch  by  /-inch; 
/  <f-inch  steel  beam  14  feet  long,  with 
j-8  by  7- inch  plate;  /  9-inch  /-beam 
(steel),  etc. 

{Here  was  set  out  the  remainder  of  the 
said  statement  of  items,  consisting  of  five 
or  more  pages,  stating  minutely  items  of 
material  and  hours  of  labor,  and  a  sum- 
marized statement  with  prices,  as  follows:) 
Chicago,  III..  Sept.  JO,  189J. 

J.  W.  Rickey,  Esq. ,  to  Grace  5^  Hyde, 
Dr.,  for  labor  and  material  for  apart- 
ment building  on  Rosalie  Court,  near 
Fifty-eighth  street: 
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Street,  buildingand  water  per- 
mit       %j8  JO 

Pay-roll  4  weeks  ending  March 

25 303  19 

Geo.    B.    Eagle   6*    Co.,    press 

brick 163  30 

Purington-Kimbel  Brick     Co., 

'  common  brick jgz  00 

Chicago     Union    Lime    Works, 

lime   188  4S 

Dickinson      Bros.     (Sr»     King, 

cement 22  00 

Pay-roll  2  weeks  ending ^/r»7 

8 47^59 

Following  with  a  large  num- 
ber of  items  of  a  similar  kind, 
some  with  and  others  with- 
out dates,  with  amounts  car- 
ried out,  aggregating  suffi- 
cient to  make  the  total  of. .  %6,44j  74 

Add  JO  per  cent  as  per  agree- 
ment       (>44  57 


Less    credit    on    material  re- 
turned and  labor  furnished. 


Cash  rec'd 


r,ogo  J  J 

2j8  gg 

%6,87i  32 
.  5,600  00 


%J,27I  ?^ 
Said  William  Grace  and  Frank  D. 
Hyde  further  state  that  according  to 
said  agreement  they  were  to  receive 
and  be  paid  for  said  work  the  cost  of 
all  the  material  and  labor  by  them  sup- 
plied and  used  in  the  construction  of 
said  building,  and  in  addition  thereto 
ten  per  cent,  of  such  cost  for  their 
compensation;  that  the  above  men- 
tioned material  was  furnished  and  said 
labor  performed  by  said  Grace  &f  Hyde, 
pursuant  to  said  agreement,  between 
the  gth  day  of  March,  iS^j,  and  the 
17th  day  oi  June,  iSg^,  and  on  said  last 
named  day  the  last  of  said  material 
was  furnished  and  the  last  of  said  labor 
was  performed  and  the  said  agreement 
or  contract  was  completed  on  the  part 
of  said  Grace  &"  Hyde;  that  a  correct 
description  of  the  property  to  be 
charged  with  the  lien  claimed  herein 
is  as  follows:  (describing  property);  that 
i,a\diJohn  W.  Rickey  was,  at  the  time 
said  contract  was  entered  into,  and 
continued  until  the  jyth  day  oijune, 
iS^j",  to  be  the  owner  of  said  premises; 
that  the  Oakland  Building  Association,  a 
corporation,  claims  some  interest  in 
said  premises  by  virtue  of  a  mortgage 
or  otherwise,    but  said  Grace  6^  Hyde 


claim  that  any  such  interest  is  subordi- 
nate to  the  lien  hereby  claimed;  that 
there  is  now  due  and  owing  to  said 
Grace  &"  Hyde  on  account  of  said  ma- 
terial furnished  and  labor  performed, 
after  allowing  all  credits,  the  sum  of 
%J27J.j2,  with  interest  thereon  from  the 
joth  day  of  September,  i8gj,  for  which 
sum  they  claim  alien  upon  said  prem- 
ises." The  claim  was  duly  verihed  by 
Hyde.  A  similar  statement  of  lien  will 
be  found  in  Murphy  v.  Harris,  57  111. 
A'pp.  351.  See  also  infra.  Form  No. 
13653. 

In  Deatherage  v.  Woods,  37  Kan.  59, 
the  notice  of  claim,  which  was  held 
sufficient,  was  as  follows:  "Name  of 
owner,  George  A.  Woods.  Names  of 
contractors,  Charles  P.  Deatherage  and 
William  I.  Eivart,  partners,  doing 
business  under  the  firm-name  of 
Deatherage  tSr"  Ewart.  Names  of  claim- 
ants, Charles  P.  Deatherage  and.  William 
J.  Ewart,  partners,  doing  business 
under  the  firm-name  of  Deatherage  6* 
Ewart. 

Said  contractors  and  claimants  claim 
a  lien  upon  the  following-described 
property,  to  wit:  Lots  Nos.  jg  and  20, 
of  block  number  5,  in  the  town  of 
Harveyville,  in  the  county  of  Wabaunsee 
and  state  of  Kansas,  as  platted  in  the 
recorded  plat  of  said  town  now  on 
record  in  the  office  of  the  register  of 
deeds  for  said  county  and  state,  to- 
gether with  all  the  hereditaments  and. 
appurtenances  thereunto  belonging,  or 
in  anywise  appertaining,  for  that  they 
did,  under  contract  with  said  owner, 
furnish  material  for  erecting  the  two- 
story  frame  building  in  and  upon  said 
property.  The  amount  claimed  for 
said  materials,  etc.,  and  the  items 
thereof,  as  nearly  as  practicable,  are  as 
follows,  as  shown  by  exhibits  "A,'  '' B,' 
'  C,'  and  '  D,'  hereto  attached  and  made 
a  part  hereof,  amounting  in  the  aggre- 
gate to  the  sum  of  $623. ig,  being  re- 
spectively for  the  following  amounts, 
to  wit:  Exhibit  'A,'  $2jj.f8;  exhibit 
'  B,'  $ss^-7^''  exhibit  '  C,'  fj.jo;  ex- 
hibit '  D,"  $/o.  All  of  said  material 
furnished,  and  the  same  fully  com- 
pleted on  the  26th  day  of  A/ay,  iSSj. 

State  of  Kansas,  Wabaunsee  County, 
ss. — I  do  solemnly  swear  that  the 
foregoing  statement  is  true  in  every, 
particular,  and  that  said  material  was 
used  in  the  construction  of  said  build- 
ings and  improvements,  and  that  a  true 
list  of  the  items  used  therein  is  also  in- 
dorsed   hereon,    marked    exhibits    'A,* 
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Form  No.  13648." 

State  of  Connecticut. 

This  is  to  certify,  that  I,  John  Doe,  of  the  town  of  Hartford,  and 
county  of  Hartford,  and  state  of  Connecticut,  my  heirs  and  assigns,  in 
accordance  with  a  certain  contract  between  me,  the  ?>dA<l  John  Doe, 
and  Richard  Hoe,  of  the  town  of  Hartford,  county  of  Hartford,  and 
state  of  Connecticut,  have  a  lien  under  the  statutes  in  such  cases  made 
and  provided,  on  the  following  described  premises,  and  to  the 
dwelling-house  and  barn  and  to  other  buildings  standing  thereon,  to 
the  amount  oi  Jive  hundred  dollars,  as  nearly  as  the  same  can  be 
ascertained.^ 

The  lien  is  for  services  rendered  and  materials  furnished  in  the 
construction  and  erection  of  said  buildings,  by  virtue  of  a  written 
agreement  with  the  aforesaid  Richard  Roe,  owner  of  said  premises, 
and  for  repairs  done  thereon,  commencing  the  tenth  da.y  oi  June,  i899, 
and  ending  the  ffteenth  day  oi  July,  i899.  And  the  date  of  the  com- 
mencing of  this  lien  is  the  tenth  day  oi  June,  i899. 

The  said  premises  are  situated  in  the  town  of  Hartford,  county 
of  Hartford,  and  state  of  Connecticut,  and  bounded  and  described  as 
follows,  viz :  {Ilere  describe  the  land  by  metes  and  bounds'). 


'B'  'C  and  'Z>.'  So  help  me  God. 
William  I.  Ewart.  For  Deatkerage  fir* 
Ewart,  Claimant. 

Subscribed  and  sworn  to,"  etc. 

See  also  infra.  Form  No.  13656. 

In  Knutzen  v.  Hanson,  28  Neb.  591, 
the  affidavit  as  set  out  was  held  to  be 
informal,  but  not  void;  and  the  lien 
thereunder  was  sustained. 

In  McMillan  v.  Williams,  log  N. 
Car.  252,  the  lien  was  as  follows: 
""The  ?>&\d McMillan  Bros,  file  this  lien 
against  the  said  C.  T.  Williams  and 
S.  W.  Parker  in  the  office  of  the  Clerk 
of  the  Superior  Court  oi  Harnett  Coun- 
ty, N.  C,  in  and  for  said  county.  Said 
lien  is  for  work  and  labor  on  the  two 
houses  of  C.  T.  Williams  and  S.  W. 
Parker,  as  per  bill  of  particulars  here- 
with filed;  said  houses — two  in  number 
—  being  situate  in  the  County  of  Har- 
nett,  in  the  town  of  Dunn,  in  said 
County  of  Harnett.  And  upon  the 
said  two  houses,  where  the  said  C.  T. 
Williams  and  S.  W.  Parker  now  reside, 
in  said  town  olDunn,  Harnett  County, 
N.  C,  the  said  McMillan  Bros,  claim 
their  lien.  This  the  6th  day  oi  June, 
X%88.      McMillan  Bros.,  Claimants." 

Another  statement  of  lien  of  this 
character  is  set  out  in  Chadbourn  v. 
Williams,  71  N.  Car.  444.  See  also 
infra.  Form  No.  13662. 

In  Allen  v.  Rowe,  iq  Oregon  188,  the 
claim,  which  was  held  sufficient,  was 
as  follows. 


"To  whom  it  may  concern:  Be  it 
known  that  we,  the  undersigned,  B.  F. 
Allen  and  Fred  Krosel,  as  partners 
under  the  name  and  style  of  Allen  &' 
Krosel,  painters  and  contractors,  hereby 
give  notice  that  we  claim  a  mechanic's 
and  artisan's  lien  upon  the  following 
real  estate,  to  wit:  (describing  realty), 
and  upon  the  building  constructed 
thereon,  known  and  called  the  'Tilla- 
mook Light  Saloon;'  said  real  estate 
reputed  to  be  owned  by  one  E.  P. 
Hawes,  and  said  building  reputed  to  be 
owned  by  one  Geo.  M.  Rowe,  for  the 
following  labor  performed  and  mate- 
rials furnished  by  us  in  the  construc- 
tion and  completion  of  said  building, 
to  wit:"  etc. 

See  also  infra.  Form  No.  13663. 

See  also  Jones  v.  Shawhan,  4  W.  & 
S.  (Pa.)  257,  for  a  statement  of  claim 
upon  which  judgment  for  plaintiff  was 
reversed. 

1.  Connecticut.  —  Gen.     Stat.    (1888), 

§  3019- 

See,   generally,    supra,    note    i,    p. 

97. 

Mtut  be  filed  with  the  town  clerk  of 
the  town  in  which  the  building  is  situ- 
ated. Conn.  Gen.  Stat.  (1888),  § 
3019. 

2.  It  is  sufficient  if  the  certificate 
states  the  balance  due,  and  it  is  not  re- 
quired that  the  full  amount  of  labor 
and  materials  be  stated.  Nichols  v. 
Culver,  51  Conn.  177. 
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This  certificate  is  made  and  filed  within  sixty  days  from  the  time  of 
ceasing  to  render  services  and  furnish  material  as  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  \h\%  first  day  of 
September,  a.  d.  \W9. 

John  Doe. 
State  of  Connecticut,    \  a  j^^     2.      i      onn 

County  of  Hart/ork  \  ''■     ^'Pt'^^'^  ^'  ^^P^- 

Personally  appeared  John  Doe,  signer  of  the  foregoing  certificate, 
and  made  solemn  oath  to  the  truth  of  the  same,  and  that  the  amount 
above  named  is  justly  due  to  the  said  John  Doe  as  nearly  as  the  same 
can  be  ascertained.     Before  me, 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  13649.' 

In  the  Superior  Court  of  the  State  of  Delaware  in  and  for  New 
Castle  County. 

John  Doe    ) 
against       >  Sci.  fa.  on  Mechanic's  Lien. 
Richard  Roe.  ) 

John  Doe,  the  plaintiff  in  this  action,  files  the  following  statement 
of  his  claim  under  the  act  in  relation  to  mechanics'  liens,  in  order  to 
obtain  a  lien  on  the  building  or  structure  and  the  parcel  of  land 
whereon  the  same  stands,  hereinafter  described. 

First.  The  name  of  the  claimant  is  John  Doe,  the  above  named 
plaintiff;  and  the  name  of  the  owner  or  reputed  owner  of  the  build- 
ing or  structure  hereinafter  described,  for  which  the  materials  named 
in  the  accompanying  bill  of  particulars  were  furnished,  and  of  the  lot 
and  parcel  of  land  whereon  the  same  is  located,  \%  Richard  Roe,  the 
above  named  defendant;  and  that  the  contract  of  purchase  and  sale 
of  the  materials  is  specified  in  the  accompanying  bill  of  particulars 
by  the  said  plaintiff  with  the  said  defendant.  ^ 

Second.  That  the  amount  or  sum  claimed  to  be  due  and  owing  to 
the  said  plaintiff  from  the  said  defendant  for  materials  furnished  and 
charged  to  said  building  or  structure  is  the  sum  of  two  thousand 
dollars,  together  with  interest  thereon  from  the  tenth  day  of  August, 
A.  D.  \W9,  as  will  appear  from  the  bill  of  particulars  filed  herewith. 

Third.  That  the  time  when  the  said  furnishing  of  the  said  mate- 
rials was  commenced  was  on  the  tenth  day  oi  June,  a.  d.  \W9,  and 
the  time  when  such  furnishing  of  materials  was  finished  was  on  the 
tenth  day  oi  August,  A.  D.  i2>99. 

Fourth.  That  the  said  building  or  structure  for  the  erection  of 
which  the  said  materials  were  furnished  is  a  frame  building,  thirty- 
Jour  feet  by  twenty  feet,  with  twenty  feet  corner  posts,  used  for  a 
dwelling-house,  and  is  located  (^Here  describe  the  location  of  the  building 
so  as  to  certainly  identify  it),  in  New  Castle  county  and  state  of 
Delaware. 

1.  Delaware.— Rev.  Stat.  (1893),  p.  Del.  Rev.  Stat.  (1893),  p.  818,  c.  no 
818,  c.  no  (Laws,   vol.  16,  c.   145,  §  i).     (Laws,  vol.  16,  c.  145,  §  i). 

See,  generally,  supra,  note  i,  p.  94.         2.  Whether  contract  is  made  with  the 
Uaine  of  contractor   must   be  stated,     owner  or  his  agent  or  with  a  contractor 
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Fifth.  That  the  said  materials  were  furnished  on  the  credit  of  the 
said  building  or  structure.^ 

Sixth.  That  the  amount  of  said  claim  exceeds  the  sum  of  twenty-five 
dollars,^  and  that  the  sum  claimed  is  the  sum  of  two  t/iousand dollars, 
with  interest  thereon  from  the  tent/i  day  of  August,  a.  d.  iS99,  and 
that  this  sum  or  any  part  thereof  has  not  been  paid  to  the  said  plain- 
tiff, nor  secured  to  be  paid  to  him,  but  is  justly  and  truly  due  and 
owing  as  aforesaid."* 

y<?An  Doe. 
State  of  Delaware, 
New  Castle  County. 

Be  it  remembered  that  on  this  third  day  oi  December,  a.  d.  \%99, 
personally  came  before  me,  Norton  Porter,  a  notary  public  for  the 
state  of  Delaware,  John  Doe,  who  being  by  me  duly  sworn  according 
to  law,  deposes  and  says  that  the  facts  and  allegations  contained  in 
the  foregoing  statement  are  true  and  correct  as  therein  set  forth. 

John  Doe. 

Sworn  to  and  subscribed  before  me  the  day  and  year  aforesaid. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  13650.* 

(Precedent  in  Phoenix  Iron  Co.  v.  The  Richmond,  6  Mackey  (D.  C.)  183.)* 

The  Phoenix  Iron  Company,  a  corporation  under  ] 
the  laws  of  New  Jersey,  claimant,  | 

vs.  )-890.    Notice  of  Lien. 

John  F.  Hanna  and  Mahlon  Ashford,  Trustees  \ 
of  The  Richmond,  owner.  J 

Notice  is  hereby  given  that  we  intend  to  hold  a  mechanics'  lien 
upon  parts  of  lots  {describing  land)  and  the  building  thereon,  for  the 
sum  of  $2,337.10,  due  to  us  from  the  owners  thereof,  for  labor  upon 
and  materials  furnished  by  us  in  the  construction  and  repairs  of  heat- 
ing apparatus  of  said  building,  under  and  by  virtue  of  a  contract  with 
said  owners  by  their  agent. 

The  Phoenix  Iron  Company,  Claimant. 
Pr.  Robert  B.  Lines,  Attorney. 

must  be  stated.     Del.  Rev.  Stat.  (1893),  See,    generally,    supra,    note    i,    p. 

p.  818,  c.  iio(Laws,  vol.  16,  c.  145,  §  i).  97. 

1.  On  Credit  of  Strnctore.  —  That  work  5.  This  notice  was  objected  to  on  the 
and  labor  were  performed  or  materials  ground  that  the  defendants  were  re- 
furnished on  the  credit  of  the  building,  ferred  to  as  trustees  of  The  Richmond, 
house  or  structure  must  be  stated,  whereas  the  bill  alleged  that  the  con- 
Del.  Rev.  Stat.  (1893),  p.  8i3,  c.  no  tract  was  made  by  The  Richmond.  It 
(Laws.  vol.  16,  c.  145,  §  I).  was  held,  however,  that  the  objection 

2.  That  amoant  of  claim  exceeds  twenty-  was  not  tenable,  as  the  caption  was  al- 
five  dollars  must  be  stated.  Del.  Rev.  together  unnecessary,  and  that  as  the 
Stat.  (1893),  p.  818,  c.  no  (Laws,  vol.  notice  stated  plainly  the  intention  of 
16,  c.  145,  5^  i).  the   claimant    to   hold   a   lien    on    the 

3.  That  claim  has  not  been  paid  to  the  building,  clearly  described  the  lot  and 
claimant  must  be  stated.  Del.  Rev.  specifically  set  forth  the  amount 
Stat.  (1893),  p.  818,  c.  no  (Laws,  vol.  claimed,  and  stated  it  was  for  materials 
16,  c.  145,  §  i).  and  labor  furnished  in  the  construction 

4.  District  of  Columbia.  —  Comp.  Stat,  and  repair  of  the  heating  apparatus  in 
(1894),  c.  45,  S§  I.  2.  the  building,  it  was  suflScient. 
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Form  No.  i  3  6  5 1 . ' 

To  Richard  Roe,  owner,  and  all  whom  it  may  concern,  you  will 
take  notice  that  there  is  dnt  John  Doe  the  sum  of  two  hundred  doWars 
for  work  and  labor  done  upon  certain  buildings  and  structures  situate 
upon  the  following  described  lands,  situate,  lying  and  being  in  the 
county  of  Dade,  state  of  Florida,  and  particularly  described  as  fol- 
lows, to  wit:  (^describing premises),  which  said  work  was  completed  on 
the  tenth  day  oi  June,  a.  d.  i89P.  And  the  sum  of  nine  hundred  doX- 
lars  is  due  for  material  furnished  and  used  in  the  construction  of 
said  buildings  and  structures  on  said  lands,  and  that  said  claim  is  a 
lien  upon  same  for  said  amounts. 

You  will  also  take  notice  that  said  John  Doe  intends  to  hold  a  lien 
for  said  above  amounts  on  all  and  singular  the  said  above  described 
buildings,  structures  and  the  land  on  which  same  are  situated.  2 

John  Doe. 
State  of  Florida,  ) 
Dade  County.       \ 

Personally  appeared  before  me  John  Doe,  who,  being  duly  sworn, 
says  that  the  facts  set  forth  in  the  above  notice  are  true  in  all  par- 
ticulars; that  the  total  amount  of  eleven  hundred  dollars  is  justly  due 
and  unpaid;  that  szixdi  John  Doe  hereby  acknowledges  that  the  above 
notice  has  been  given  for  the  purposes  therein  expressed,  and  prays 
that  the  same  may  be  duly  recorded. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  tenth  day  of  August,  a.  d, 
xW9. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  13652.* 

(2  Ga.  Code  (1895),  §  2804,  subs.  2.) 

Georgia,  Bibb  County. 

John  Doe,  a  mechanic  (or  contractor  or  materialman  or  machinist 
or  manufacturer,  or  other  person,  as  the  case  may  be)  claims  a  lien 
on  the  house  (or  factory  or  steam  mill  or  machinery  or  railroad,  as 
the  case  may  be),  and  the  premises,  or  real  estate,  on  which  it  is 
erected  or  built,  of  Richard  Roe  {describing  the  house,  premises,  real 
estate  or  railroad),  for  labor  (or  furnishing  material)  in  the  building 
(or  repairing  or  improving)  said  house. 

The  amount  for  which  said  lien  is  claimed  is  nine  hundred  and 
eighty  dollars. 

Said  labor  was  completed  (or  said  material  was  furnished)' on  the 
tenth  day  ol  June,  iS99,  and  within  three  months  from  the  date  of 
the  filing  of  this  claim. 

This  claim  is  filed  for  record,  pursuant  to  the  provisions  of  section 

1.  Florida.  —  Laws  (1897),  c.  4582,  Fla.  Laws  (1897),  c.  4582,  amending  Rev. 
amending     Rev.    Stat.    (1892),    §    1742,     Stat.  (1892),  §  1742,  subs.  2  (a). 

subs.  2  (a).  3.   Georgia.  —  2  Code  (1895),    §   2804, 

See,    generallj',  supra,  note  I,  p.  97.  subs.  2. 

2,  Intention  to  hold  lien  for  the  amount  See,  generally,  supra,  note  i,  p. 
upon    the    property    must    be    stated.  97. 
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2804,  subsection  2,  of  the  Civil  Code  of  Georgia,  of  1895,  in  the  office 
of  the  clerk  of  the  Superior  Court  of  said  Bibb  county,  in  which 
county  the  aforesaid  property  is  situated. 

John  Doe. 
Form  No.  13653.' 

Statement  of  Claim  for  Lien. 

And  now  comes  John  Doe,  of  Chicago.,  in  the  county  of  Cook  and 
state  of  Illinois,  and  files  with  the  clerk  of  the  Circuit  Court  of  said 
county^  his  statement  of  claim  for  lien,  as  provided  by  the  act 
of  the  general  assembly  of  the  state  of  Illinois,  entitled  "An  Act  to 
revise  the  law  in  relation  to  Mechanics'  Liens,"  approved  and  in 
force  June  26,  1895,  d,%2ivc^'sX.  Richard  Roe,  of  Chicago,  in  the  county  of 
Cook  and  state  of  Illinois,  and  states: 

That  on  the  tenth  day  oi  January,  i899,  said  Richard  Roe  was 
and  still  is  owner  of  the  following  described  real  estate,  to  wit: 
{describing  realty)  in  section  two  (^),  township  thirty-eight  (38),  range 
Jourteen  (IJi)  E.,  county  of  Cook,  state  of  Illinois. 

That  on  the  tenth  day  oi  January,  \W9^  said  Richard  Roe  made  a 
written  (or  verbal)  contract  with  the  claimant  John  Doe  (Here  set  out 
the  nature  of  the  contract)^  for  the  building  then  being  (or  to  be) 
erected  on  said  real  estate. 

That  the  claimant  was  to  complete  the  (state  what  claimant  was  to 
do)  under  said  contract,  on  the  tenth  day  of  August,  i899,^  and  said 
Richard  Roe  agreed  to  pay  this  claimant  therefor  one  thousand  dollars, 
final  payment,  on  the  tenth  day  of  August,  i899,^  and  that  claimant 
did  complete  the  same  on  the  tenth  day  of  August,  1899."^ 

That  during  said  time,  at  the  special  instance  and  request  of  the 
said  Richard  Roe,  this  claimant  (Here  state  what  claimant  furnished)  on 
said  premises  of  the  value  of  one  thousand  dollars,  as  is  shown  by  the 
following  just  and  true  statement  thereof:  (Here  set  out  the  date  each 
article  of  material  was  furnished,  the  kind  thereof  and  the  value  of  the 
same),^  all  of  which  material  so  furnished  was  used  in  and  about  the 
erection  and  improvement  of  the  building  on  said  premises,  and 
affiant  says  that  the  first  of  said  material  was  so  furnished  on  the 
first  day  of  February,  a.  d.  \899,  and  the  last  of  said  material  was  so 
furnished  on  the  tenth  day  of  August,  a.  d.  x%99. 

That  there  is  now  justly  due  and  owing  to  this  claimant  from  the 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  6.  Date  fixed  or  implied  for  completion 
(1896),  c.  82,  par.  7.  must  be  stated.     Starr  «&C.  Anno.  Stat. 

See,    generally,    supra,    note    i,     p.  III.  (1896),  c.  82,  par.  7. 
97.  6.  Bate  fixed  for  final  payment  must  be 

2.  Place  of  Filing.  —  Statement  must  stated.  Starr  &  C.  Anno.  Stat.  111. 
be  filed  in  the  office  of  the  clerk  of  the  (1896),  c.  82,  par.  7. 

circuit  court  of  the  county  where  the  7.  Date  when  contract  was  completed 

property  is  situated.     Starr  &  C.  Anno,  must  be  stated.    Starr  &  C.  Anno.  Stat. 

Stat.  111.  (1896),  c.  82,  par.  7.  111.  (1896).  c.  82,  par.  7. 

3.  Date  when  contract  waa  made  must  8.  An  itemized  account  shall  not  be 
be  given.  Starr  &  C.  Anno.  Stat.  111.  necessary,  except  for  extras,  where  the 
(1896),  c.  82,  par.  7.  contract    is    for    all    of    the    work    or 

4.  Brief  statement  of  contract  must  be  materials.orallof  a  specific  part  thereof, 
given.  Starr  &  C.  Anno.  Stat.  III.  at  a  fixed  and  agreed  price.  Starr  & 
(1896),  c,  82,  par.  7.  C.  Anno.  Stat.  111.  (1896),  c.  82,  par.  7. 
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said  Richard  Roe  for  the  furnishing  of  said  material  as  aforesaid, 
after  allowing  to  him  all  just  credits,  deductions  and  set-offs,  the 
sum  of  nine  hundred  and  eighty  dollars  and  ninety  cents,  all  of  which  is 
still  due  and  unpaid.^ 

And  the  said  John  Doe  now  comes  and  claims  a  lien  upon  the  said 
lands  and  improvements  thereon,  for  the  amount  of  his  claim,  of  niiie 
hundred  and  eighty  dollars  and  ninety  cents,  according  to  the  statute 
in  such  cases  made  and  provided. 

John  Doe. 
State  of  Illinois.,  \ 
County  of  Cook.  \ 

John  Doe,  being  duly  sworn,  on  oath  says,  that  the  foregoing  state- 
ment of  claim  for  lien,  by  him  subscribed,  is  true;  that  the  materials 
therein  mentioned  were  furnished  to  the  said  Richard  Roe  at  the 
times  and  prices  therein  stated,  and  that  there  is  now  due  to  this 
affiant  the  amount  of  money  therein  stated. 

John  Doe.^ 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  September, 
A.  D.  i89P. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  13654.* 

To  Richard  Roe,  No.  10  Western  Avenue,  Mount  Vernon,  Indiana,  and 
all  others  concerned: 
You  are  hereby  notified  that  I  intend  to  hold  a  mechanic's  lien*  on 
lot  No.  10,  in  the  original  plat  of  the  city  of  Mount  Vernon,  in  the 
co'^Vity  oi  Posey,  in  the  state  oi  Indiana,^  o\fnt 6^  by  you,  as  well  as 
upon  the  three-story  frame  dwelling-house  recently  erected  thereon 
by  you,  for  the  sum  of  two  hundred  a?id  fifty  dollars,^  for  work 
and  labor  done  and  materials  furnished  by  me'  in  the  erection 
and  construction  of  said  dwelling-house,  which  said  material  so 
furnished  was  used  in  the  construction  of  said  dwelling-house. 
Said  work  and  labor  done  and  materials  furnished  were  done  and 
furnished  by  me  at  your  special  instance  and   request^  and  within 

1.  Balance  due  after  allowing  all  must  be  stated.  Hill  v.  Braden,  54 
credits  must  be  stated.  Starr  &  C.  Ind.  72;  Clark  v.  Huey,  12  Ind.  App, 
Anno.  Stat.   111.  (1896),  c.  82,  par.  7.  224. 

Immaterial  Errors.  —  No  lien  shall  be  5.  Any  description  of  the  lot  or  land 

defeated  to  the  proper  amount  thereof,  will  be   sufficient,  if  from  the  descrip- 

because  of  an  error  or  overcharge  on  tion  or  any  reference  therein  the  lot  or 

the  part  of  any  person  claiming  a  lien,  land  can   be  identified.     Horner's  Stat, 

unless  it  shall  be  shown  that  such  error  Ind.  (1896),  ^  5295. 

or  overcharge  was  made  with  intent  to  6i  Amountnotduemnst  be  stated,  where 

defraud.     Starr  &  C.   Anno.   Stat.  111.  all  of  claim  is  not  due  at  time  of  filing 

(1896),  c.  82,  par.  7.  claim.     Schneider  v.   Kolthoff,  59  Ind. 

2.  Verification. — Contents  of  the  state-  568;  Wade  v.  Reitz,  18  Ind.  307. 
ment,  or  the  facts  upon  which  the  lien  7.  For    what  claim    is  due   must    be 
is  based,  need  not  be  stated  in  the  affi-  stated.     Coburn  v.  Stephens,   137  Ind. 
davit.     Hayes  v.    Hammond,   162    111.  683;  Simonds  v.  Buford,  18  Ind.  176. 
133.  8.  From  whom  due  must   be   stated. 

3.  Indiana.  —  Horner's  Stat.  (1896),  Coburn  v.  Stephens,  137  Ind.  683; 
§  5295.  Simonds  v.  Buford,  18  Ind.  176. 

See,  generally,  supra,  note  i,   p.  97.         A  notice  "  for  work  and  labor  done 

4.  That  claimant  intends  to  hold  a  lien     and  material   furnished  by  me  in   the 
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tihe  last  sixty  days.      Said  sum  of  two  hundred  and  fifty  dollars  is  now 
due.i 

John  Doe. 
Form  No.  13655.' 

Richard  Roe ^  in  account  ^\t\\  John  Doe. 

i^Set  out  each  item  of  material  furnished,  the  date  when  furnished^  and 
the  price  charged,  each  credit  given,  the  date  and  amount  thereof,  and 
balance  due  on  account.') 
State  of  Iowa,      \ 
Guthrie  County,  f 

John  Doe,  first  being  duly  sworn,  deposes  and  says  that  on  the 
tenth  day  of  January,  i899,  he  made  a  contract  with  the  above 
named  Richard  Roe  to  furnish  material  for  the  erection  of  a  certain 
dwelling-house,  situated  upon  the  following  described  land,  of  which 
X\i^  ^d\di  Richard  Roe  Midi's,  then  and  is  now  the  owner  in  fee  simple, 
to  wit:  {describing  realty);  that  under  and  by  virtue  of  said  contract, 
the  deponent  furnished  materials  for  said  dwelling-house  as  specified 
in  the  foregoing  account  at  the  respective  dates  and  at  and  for  the 
purposes  stated  in  said  account;  that  said  account  is  a  just  and  true 
account  for  materials  furnished  by  said  deponent,  and  that  there  is 
now  due  and  owing  to  deponent  thereon,  after  allowing  all  credits, 
the  sum  of  one  hundred  eighty-three  and  99-100  dollars,  for  which 
deponent  claims  a  mechanic's  lien  upon  said  building,  including  said 
land  upon  which  the  same  is  situated. 

Johti  Doe. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  third  day 
oi  March,  iB99. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  13656.* 

To  Whom  it  may  Concern: 

construction  and  erection  of  said  house,  upon  the  affidavit  in  Valentine  v.  Raw- 
which  work  and  labor  done  and  mate-  son,  57  Iowa  179,  in  which  case  the 
rial  furnished  was  done  and  furnished  statement  was  held  insufficient  in  that 
by  me  at  your  special  instance  and  re-  it  did  not  show  when  the  material  was 
quest,"  shows  sufficiently  that  the  work  furnished  and  did  not  contain  a  state- 
was  performed  and  the  material  fur-  ment  or  account  of  the  demand  due 
nished  at  the  request  of  the  owner  and  plaintiff,  containing  a  simple  state- 
for  his  building.  Newhousew.  Morgan,  ment  that  the  sum  was  due  plaintiff 
127  Ind.  436.  for  which  promissory  notes  were  given. 
That  owner  was  notified  by  claimant  It  was  held  that  it  should  have  shown 
need  not  be  staled.  Adams  v.  Shaffer,  the  statement  or  account  whereon  the 
132  Ind.  331;  Adams  v.  Buhler,  131  demand  was  founded. 
Ind.  66.  3.  Time  when  material  was  famished 

1.  That  claim  is  due  should  be  stated,  or  labor  performed  must  be  set  out. 
Albrecht  v.  C.   C.  Foster   Lumber  Co.,  Iowa  Code  (iSgy),  ^  3092. 

126  Ind.  318.     But  failure  to  state  that  Completion  of  Contract.  —  Time  when 

claim   is  due  does  not  affect  the  lien  as  the  labor  or  furnishing  of  the  material 

between  the  original  parties.     Albrecht  was  completed  must  be  stated.     Iowa 

V.  C.  C.  Foster  Lumber  Co.,  126  Ind.  Code  (1897),  ^  3092. 

318.  Nature  of  the  demand  must  be  shown. 

2.  Iowa.  —  Code  (1897),  §  3092.  Valentine  v.  Rawson,  57  Iowa  179. 
See,  generally,  supra,  note  i,   p.  97.  4.  Kansas. — Gen.  Stat.  (1897),  c.  96,. 
The  form  given  in  the  text  is  based  §  21. 
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Notice  is  hereby  given  that  the  undersigned  John  Doe}  of  the  city 
of  Wififteld,  in  the  county  of  Cowley,  in  the  stditeoi  Kansas,  as  original 
contractor  under  a  contract  with  tlie  owner  of  the  premises  herein- 
after mentioned,  does  hereby  claim  a  lien  upon  the  following  described 
property,  to  wit:  (^Here  describe  the  property)  for  certain  materials 
furnished  and  labor  performed  by  said  claimant  in  the  erection  of  a 
certain  two-%\.oxy  frame  building  on  the  aforesaid  described  property 
for  the  owner  thereof,  under  the  aforesaid  contract,  the  items  of  said 
materials  and  labor  as  nearly  as  practicable  being  set  out  in  the  bill 
of  particulars  hereto  annexed,  marked  Exhibit  A,  and  made  a  part 
of  this  claim.2 

The  amount  of  said  claim  is  two  thousand  eight  hundred  and  ninety 
dollars,  with  interest  thereon  from  the  tenth  day  of  June,  iS99,  the 
whole  thereof  remaining  due  and  unpaid. 

The  name  of  the  owner  of  the  aforesaid  described  premises  and 
the  building  erected  thereon  and  who  caused  said  building  to  be 
erected  is  Richard  Roe. 

The  said  materials  and  labor  for  which  claim  is  hereby  made  were 
last  furnished  and  performed  by  claimant  under  said  contract  on 
the  tenth  day  oi  June,  i899,  a.nd /our  months  have  not  elapsed  since 
the  same  were  furnished  and  performed. 

Witness  my  hand  this  tenth  day  of  September,  a.  d.  \'899. 

John  Doe,  Claimant. 

{Verification  as  in  Form  No.  13671.) 

Form  No.  13657.* 

John  Doe,  claimant,      i 

against  >■  In  the  Superior  Court  of  Baltimore  City. 

Richard  Roe,  defendant.  ) 

John  Doe,  of  the  city  oi  Baltimore,  in  the  state  of  Maryland,  claims 
the  sum  of  eight  hundred  and  one  dollars  and  ninety-one  cents,  with 
interest  thereon,  from  the  above  named  Richard  Roe  to  be  due  him, 
against  that  certain  brick  building  situated  in  said  city,  three  stories 
in  height,  having  a  front  on  Carroll  street*  of  about  thirty  feet,  and  a 
depth  of  dihonX.  fifty  feet,  with  a  brick  back  building  about  twenty-five 
feet  wide,  and  twenty  feet  deep,  and  two  stories  in  height,^  and  against 
the  ground  covered  by  the  said  building  and  so  much  other  ground 

See,  generally,  supra,   note  I,   p.  97.  said  note  and  a  sworn  statement  that 

Place  of  Filing. — Statement   of   lien  such  note  or  any  part  thereof  was  given 

shall  be  filed  in  the  office  of  the  clerk  for  such  labor  or  material  used  in  the 

of  the  district  court  of  the  county  in  construction    of   such   building  or  im- 

which  the  land  is  situated.     Kan.  Gen.  provement.     Kan.  Gen.  Stat.  (1897),  c. 

Stat.  (1897),  c.  96,  §  22.  96,  §  22. 

1.  Name  of  contractor  must  be  stated.  3.  Maryland.  —  Laws  (1890,)  c.  107 
Kan.  Gen.  Stat.  (1897),  c.  96,  §  22.  (^repealing  and  re-enacting  section   17  of 

2.  Items  of  claim  as  nearly  as  prac-  article  63  of  the  Public  General  Laws 
ticable  must  be  set  forth.     If  a  promis-  of  1888). 

sory    note    bearing    a    lawful    rate   of  See,  generally,  jw/ra,  note  i,  p.  97. 

interest  shall  have  been  taken  for  labor  4.  Locality  of  the   building   must    be 

or   material,  it  shall  not  be  necessary  stated.     Md.    Pub.    Gen.    Laws   (1888), 

to  file  an  itemized  statement  of  labor  art.  63,  §  19. 

or  material  furnished,  but  in  lieu  there-  5.  Number  and  size  of  the  stories  of  the 

of  it  shall  be  sufficient  to  file  a  copy  of  building,  or  such  other  matters  of  de- 
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immediately  adjacent  thereto,  and  belonging  in  like  manner  to  the 
owner  of  such  building  as  may  be  necessary  for  the  ordinary  and 
useful  purposes  of  said  building,  the  whole  of  which  ground  is 
described  as  follows: 

Beginning  for  the  same  {describing  land  7vith  certainty),^  of  which 
said  ground,  and  the  buildings  and  improvements  thereon,  the  said 
Richard  Roe^  at  the  time  of  furnishing  the  work  and  materials  here- 
inafter mentioned,  was  the  owner  or  reputed  owner. 

The  said  claim  being  for  work  done  and  materials  furnished  by  the 
lienor  for  or  about  the  erection  and  construction  of  the  said  building 
at  the  instance  and  request  of  Richard  Roe  at  the  particular  time,  and 
of  the  nature  or  kind  and  amount,  and  for  the  prices  set  forth  in  the 
bill  of  particulars  hereto  annexed;  and  which  work  has  been  finished 
and  materials  furnished  within  less  than  six  months  before  the  filing 
of  this  claim. 

Wherefore  the  said  John  Doe  requests  the  clerk  of  the  Superior 
Court  of  Baltimore  City  to  file  and  record  this  claim  as  a  lien  as  well 
against  the  said  lot  of  ground  and  buildings  thereon  as  against  the 
said  Richard  Roe .^  as  the  owner  or  reputed  owner  thereof,  agreeably 
to  the  provisions  of  the  Code  of  Public  General  Laws,  article  63, 
entitled  "Mechanics'  Liens." 

Dated  this  tenth  day  of  September,  iS99. 

John  Doe. 

{Attach  bill  oj particulars^^ 

Form  No.  13658.* 

(Mich.  Comp.  Laws  (1897),  §  10714.) 

State  of  Michigan,       \ 
County  of  Montcalm.  \ 

John  Doe,  of  Stanton,  in  said  county  of  Montcalm,  being  duly  sworn, 
says  that  he  furnished  certain  labor  (or  materials^  in  and  for  building 
(or  altering  or  improving  or  repairing  or  erecting  or  ornamenting,  as 
the  case  may  be)  a  certain  {Here  insert  brief  description  of  building^, 
situated  on  the  land  hereinafter  described,  in  pursuance  of  a  certam 
contract  with  Richard  Roe,^  the  owner  (or  part  owner  or  lessee  or 
contractor  or  subcontractor,  or  other  person,  as  the  case  may  be). 

scription  as  may  be  necessary  to  iden-  builder,    must   be  named,     Md.    Pub. 

tify   the    same,   must    be    stated.     Md.  Gen.  Laws  (i883),  art.  63,  §  19. 

Pub.  Gen.  Laws  (1888),  art.  63,  §  19.  3.  Where  contract  is  for  a  certain  stun, 

1.  Extent  of  Lien.  —  The  lien  shall  ex-  the  bill  of  particulars  need  not  set  out 
tend  to  the  ground  covered  by  such  the  amount  of  the  material  furnished: 
building,  and  to  so  much  other  ground  setting  out  the  contract  price  is  suf- 
immediately  adjacent  thereto  and  be-  ficient.  Gunther  v.  Bennett,  72  Md. 
longing  in  like  manner  to  the  owner  of  384. 

such  building  as  may  be  necessary  for  4.  Michigan.  —  Comp.    Laws   (1897), 

the  ordinary   and    useful    purposes   of  §  10714. 

such  building,  the  quantity  and  bounda-  See  also  list  of  statutes  cited  jw/ra, 

ries  whereof  shall  be  designated.     Md.  note  i,  p.   97;   and,    generally,  supra. 

Pub.  Gen.  Laws  (1888).  art.  63,  §4.  note  i.  p.  84. 

2.  Contractor,  architect  or  boilder,  when  S.  For  whom  materials  were  famished 
the  contract  was  made  by  the  claimant  or  labor  performed  must  be  set  forth, 
with     such     contractor,     architect     or  Mich.  Comp.  Laws  (1897),  §  10714. 
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The  performance  of  such  labor  (or  the  furfiishing  of  such  materials, 
or  both)  was  begun  on  the  tenth  day  of  January,  a.  d.  i89P,  and  that 
the  last  of  such  labor  was  performed  (or  such  materials  furnished,  or 
both)  on  the  tenth  day  of  June,  a.  d.  i89P,  and  that  there  is  justly 
and  truly  due  deponent  therefor  from  the  said  Richard  Roe,  over  and 
above  all  legal  set-offs,  the  sum  of  nine  hundred  and  eighty  dollars,  for 
which  amount  deponent  claims  a  lien  on  said  land  (or  building^,  of 
which  Richard  Roe  is  the  owner  (or  part  owner  or  lessee,  as  the  case 
may  be),  which  premises  are  described  as  follows:  {describing  them). 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  July,  a.  d. 
\W9. 

(seal)  Norton  Porter,  Notary  Public. 


|-  ss. 


Form  No.  13659, 
State  oi  Minnesota, 
County  of  Ramsey. 

John  Doe,  of  the  city  of  St.  Paul,  in  the  county  oi  Ramsey  and  state 
of  Minnesota,  makes  oath  and  says: 

That  there  is  actually  due  and  owing  him  from  Richard  Roe,  of 
said  city  of  St.  Paul,  after  allowing  all  just  credits  and  offsets,  the 
sum  of  eight  hundred  and  ninety  dollars. 

That  the  said  sum  is  due  and  owing  for  labor  performed  and 
materials  furnished  ^  by  said  John  Doe  to  and  for  said  Richard  Roe,  of 
St.  Paul,  in  said  county  of  Ramsey,  at  the  times  hereinafter  men- 
tioned, under  and  by  virtue  of  a  certain  contract  between  said  John 
Doe  and  said  Richard  Roe  for  (state  what  erection,  construction,  altera- 
tion, repair,  removal,  digging  or  laying)!^  upon  that  certain  three-stoxy 
brick  building  situated  and  located  in  said  city  of  St.  Paul,  upon  that 
certain  lot  of  land  hereinafter  described. 

That  the  first  item  of  said  labor  was  so  performed  and  material  was 
so  furnished  on  the  tenth  day  oi  June,  iS99,  and  the  last  item  thereof 
on  the  frst  day  oi  September,  i899. 

That  the  property  to  be  charged  with  a  lien  for  said  labor  per- 
formed and  materials  furnished  as  aforesaid  is  described  as  follows, 

1.  Minnesota.  —  Stat.  (1894),  §  6236.  name  of  the  owner  or  reputed  owner  of 

See,    generally,    supra,    note    1,    p.  such  property,  nor  by  any  inaccuracy 

97.  in   stating  the  amount  due  for  labor, 

Form  of    affidavit  prescribed  by   the  skill,    material   or    machinery,    unless 

statute  must  be  followed  in  all  matters  it    appears    that    the    person    claiming 

of    substance.     The    exact     language,  the  lien    has   wilfully    and    knowingly 

however,  need  not  be  used.     St.  Paul,  claimed  more  than  is  due.     Minn.  Stat. 

etc..    Pressed    Brick   Co.  v.   Stout.    45  (1894),  §  6237. 

Minn.  327;  Keller  v.  Houlihan,  32  Minn.         2.  That  amount  is  due  or  owing  for  labor 

486.     It  may  be  varied  to  meet  the  cir-  performed,  or  for  skill,  material  or  ma- 

cumstances   of    each    case.     Keller  v.  chinery  furnished,  or  for  one  or  more  of 

Hoolihan,  32  Minn.  486.  them,   must    be    stated.     Minn.     Stat. 

Inaccuracy  in  Statement.  —  The  va-  (1894),  §  6236,  subs.  2. 
lidity  of  the  lien  shall  not  be  affected  by  3.  Nattire  of  Structure,  etc.  —  In  what 
any  inaccuracy  in  the  statement  relat-  erection,  construction,  alteration,  re- 
ing  to  the  property  to  be  charged  with  pair,  removal,  digging  or  laying  the 
it  if  such  property  can  be  reasonably  labor  was  performed  or  material  fur- 
recognized  from  the  description,  nor  by  nished  must  be  stated.  Minn.  Stat, 
any  inaccuracy  in  the  statement  of  the  (1894),  §  6236,  subs.  2. 
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to  wit:  {describing  it),  together  with  the  said  brick  building  situated 
thereon. 

That  the  name  of  the  owner  of  said  property  and  premises,  accord- 
ing to  the  best  information  affiant  is  able  to  obtain,  or  has,  is  Richard 
Roe. 

And  affiant  hereby  gives  notice  that  he  claims,  and  intends  to  hold, 
a  lien  upon  the  property  and  premises  hereinbefore  described,  for  the 
said  sum  of  eight  hundred  and  ninety  dollars,^  and  interest  thereon 
from  \.\\.^  first  day  of  September,  iS99,  on  account  of  said  labor  per- 
formed and  materials  furnished  as  aforesaid. 

yohn  Doe. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  October^ 
A.  D.  \%99. 

(seal)  Norton  Porter,  Notary  Public,  Minn. 

Form  No.  13660.* 

(Precedent  in  Busso  v.  Fette,  55  Mo.  App.  454.)' 

State  oi  Missouri,  \ 
City  of  St.  Louis.    ) 

The  nndtrsxgrxtd,  John  Busso,  states  that  he  was  the  original  con- 
tractor with  Anton  Eette,  hereinafter  mentioned,  for  the  furnishing 
and  setting  of  cut  stone,  rubble  masonry  and  range  material,  and 
labor  in  setting  same,  in  the  erection  of  a  certain  new  ^a'<?-story 
building  situated  on  {describing  realty);  that  Anton  Fette  aforesaid 
was,  and  is,  the  owner  of  said  house  and  lot  at  the  time  the  contract 
with  affiant  was  made,  and  now;  that  the  materials  and  labor  men- 
tioned were  furnished  and  rendered  at  his  special  instance  and 
request,  and  that  the  following  is  a  just  and  true  account  of  the 
demand  due  affiant  after  all  just  credits  have  been  given  therefor, 
to-wit: 

To  material  and  labor  furnished  and  rendered  thereupon,  as  per 
original  bid  and  contract,  %B6Jf.. 

To  materials  and  labor  furnished  and  rendered  thereupon,  extra  or 
change  in  plans,  ^5. 

That  the  work  was  begun,  to-wit,  on  March  16,  iS92,  and  was 
finished  and  the  indebtedness  accrued  A/>ri/  5,  \W2,  and  that  the 
%\xm.  oi  three  hundred  and  eighty-nine  dollars  ($56'P),  is  due  %z\A  Busso 
from  said  Fette  for  and  on  account  of  the  premises. 

John  Busso. 

The  above  named  John  Busso,  being  duly  sworn,  on  his  oath  says 
that  the  matters  and  things  stated  in  the  above  and  foregoing  state- 
ment are  true. 

John  Busso. 

1.  Notice  of  intention  to  claim  and  hold  and  folded  so  that  the  paper  on  which 
lien  must  be  stated.  Minn.  Stat.  (1894),  the  affidavit  was  written  is  on  the  out- 
§  6236.  subs.  6.  side,  and  upon  it  is  indorsed  the  clerk's 

2.  Missouri.  —  Rev.  Stat.  (1889),  §  filing,  it  has  been  held  that  it  suffi- 
6709.  ciently  shows  the  date  of  the  filing  of  the 

See,  generally,  supra,  note  i,  p.  97.     lien.     Bruce  v.  Hoos,  48  Mo.  App.  i6i. 
Where  accoant  and  affidavit  are  on  sepa-        3.  This  statement  of  lien  was  held 
rate  pieces  of  paper,  but  tacked  together     sufficient. 

115  Volume  12. 


13660.  MECHANICS'  LIENS.  13662. 

Sworn  to  and  subscribed  before  me  this  eighteenth  day  of  May,  iB92. 
My  term  expires  thirty-first  of  October,  i895;  witness  hand  and  seal.^ 

Alston  L.  Ryland,     (seal) 

Notary  Public.  ■ 
Form  No.  i  3  6  6  i  .* 

State  of  Montana,  \ 

County  of  Silver  Bow.  \ 

John  Doe,  affiant,  makes  oath  and  says  that  the  annexed  is  a  true 
and  correct  account  of  the  labor  performed  and  material  furnished  by 
him  to  and  for  Richard  Roe,  at  Butte  City  \n  said  county,  and  that  the 
account  hereto  annexed  marked  Exhibit  A,  and  made  a  part  hereof, 
is  just  and  true,  and  there  is  due  thereon,  after  allowing  all  credits 
thereon,  the  sum  of  eight  hundred  and  ninety  dollars;  that  said  labor 
was  performed  and  material  was  furnished  for  said  Richard  Roe  at  the 
time  in  said  account  mentioned,  under  and  by  virtue  of  a  contract 
between  affiant,  John  Doe,  and  said  Richard  Roe,  and  for  the  erection 
and  construction  of  a  certain  two-stovy  brick  dwelling-house  located 
on  the  premises  hereinafter  described. 

And  affiant  further  makes  oath  and  says:  That  the  said  Richard  Roe 
was,  at  the  time  said  contract  was  entered  into  and  said  labor  was  per- 
formed and  said  material  was  furnished,  the  owner  of  said  building 
and  that  said  building  is  situate  on  a  certain  lot  of  land  owned  by  said 
Richard  Roe,  and  is  situate,  lying  and  being  in  the  state  of  Montana, 
county  of  Silver  Bow,  and  is  described  as  follows:  {Here give  a  correct 
description  of  the  land).  ^ 

And  this  affiant,  John  Doe,  claims  a  lien  on  the  said  premises. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  June,  a.  d.  \Z99. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  13662.* 

John  Doe,  claimant,  \ 

against  V  Lien-claim. 

Richard  Roe,  owner.  ) 
State  of  North  Carolina,  \ 
County  of  Wake.  \ 

The  above  named  John  Doe,  of  Wake  Forest,  in  said  county  of 
Wake,  files  this  his  notice  and  claim  of  lien  in  the  office  of  the  clerk 
of  the  Superior  Court  of  said  Wake  county,  against  the  above  named 
Richard  Roe,  to  the  amount  oi  five  hundred  dollars. 

The  said  lien  claim  is  for  work  and  labor  done  and  materials  fur- 

1.  Name  of  owner  need  not  be  stated  amount  or  description  shall  not  affect 
in  affidavit  of  verification,  if  it  is  the  validity  of  the  lien,  if  the  property 
stated  in  the  account  statement.  Mc-  can  be  identified  by  the  description. 
Adow  V.  Sturtevant,  41  Mo.  App.  220.  And  the  paper  containing  the  account, 

2.  Montana.  —  Code  Civ.  Proc.  (1895),  description  and  affidavit  is  deemed  the 
§  2131.  lien.     Mont.  Code  Civ.  Proc.  (1895),  § 

See.  generally,  j-M/ra,  note  i,  p.  97.  2131. 

3.  Correct  description  of  property  must  4.  North  Carolina.  —  Code  (1883),  § 
be  given.   Mont.  Code  Civ.  Proc.  (1895),     1789. 

§  2131.  See,    generally,    supra,    note    i,    p. 

But    any   error   or   mistake    in    the     97. 
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nished  by  claimant  for  the  above  named  Richard  Roe  in  the  erection 
and  construction  of  a  cotton-gin  upon  the  plantation  owned  by  the 
said  Richard  Roe,  situate  in  the  township  of  Wake  Forest,  in  said 
county  of  Wake,  adjoining  the' land  of  William  West  and  others,  and 
more  particularly  described  as  follows,  to  wit:  (describing  the  property), 
as  per  bill  of  particulars  hereto  attached  and  made  a  part  hereof. 

And  upon  the  above  described  land  and  the  said  cotton-gin,  situ- 
ated thereon,  the  said  John  Doe  claims  his  lien. 

That  the  last  of  said  labor  was  performed  and  the  last  of  said 
materials  was  furnished  on  the  fifteenth  day  of  April,  a.  d.  \2,99,  and 
within  twelve  months  from  the  date  of  the  filing  of  this  claim. 

John  Doe. 

Dated  this  tenth  day  oi  June,-  a.  d.  i?>99. 

Sworn  and  subscribed  before  me  this  tenth  day  oi  June,  iS99. 

Calvin  Clark,  Clerk  Superior  Court,  Wake  County. 

(^Attach  dill  0/ particulars.)^ 

Form  No.  13663.* 

Know  all  men  by  these  presents,  that  John  Doe  of  Portland,  in  the 
county  of  Multnomah  and  state  of  Oregon,  has  by  virtue  of  a  contract 
heretofore  made  with  Richard  Roe  of  Portland,  in  the  county  of 
Multnomah  and  state  of  Oregon,  performed  labor  and  furnished 
materials^  in  the  construction  and  erection  of  a  certain  brick  build- 
ing, the  ground  upon  which  said  building  was  constructed  and 
erected  being  at  the  time  the  property  of  the  said  Richard  Roe,^  who 
caused  the  said  building  to  be  constructed  and  erected,  said  building 
and  land  being  known  and  particularly  described  as  follows: 
{describing  same). 

That  the  contract  and  reasonable  price  of  such  labor  so  performed 
and  material  so  furnished  was  the  sum  of  five  hundred  dollars,  gold 
coin  of  the  United  States.  That  the  sum  of  five  hundred  dollars  is 
now  due,  or  to  become  due,  in  United  States  gold  coin.  Said 
demand  and  account  being  hereinafter  specifically  set  forth  and 
stated. 

That  it  is  the  intention  of  the  said  John  Doe  to  hold  a  lien  upon 
the  premises  hereinbefore  described,  and  that  it  is  his  intention  to 

1.  Bill  of  paxtionlars  may  be  as  follows:        2.  Oregon. — Hill's  Anno.  Laws  (1892), 

Bill  of  Particulars.  §  3673. 
Richard Rae,  Owner,  See,  generally,  supra,  note  I,  p.  97. 

lo  John  Doe,  Claimant,  Dr.  Place  of  Filing.  —  Claim  must  be  filed 

Date  April  /j,    1899.     To    {Here  set  with    the   county  clerk  of   the  county 

out  itemized  statement  of  account,  giving  in   which    the   property  or   some    part 

dates,  amounts  and  balances  due).  thereof  is  situated.     Hill's  Anno.  Laws 

John  Doe,  Claimant.  Oregon  (1892),  §  3673. 
John  Doe,  the  claimant  above  named,         3.  That  claimant  famished  material  or 

being  duly  sworn,  says  that  the  above  performed   the   labor   must  be  stated, 

account  is  correct   and   just,  and  the  Dillon  v.  Hart,  25  Oregon  49. 
sum  of  one  hundred  dollars  is  justly  due        4.  Name  of  person  by  whom  contractor 

thereon.  fohn  Doe.  was  employed  or  to  whom  he  furnished 

Sworn    and    subscribed    before   me,  the   materials   must  be  stated.     Hill's 

this  tenth  day  ol  fune,  1899.  Anno.  Laws  Oregon  (1892),  §  3673. 

Abraham  Kent,  Date  of  completion   of  bnilding   need 

Justice  of  the  Peace.  not  be  stated  where  the  notice  is  filed 
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claim  and  hold  such  lien,  not  only  upon  the  said  buildings,  erections 
and  superstructures,  but  also  upon  the  land  upon  which  the  same 
are  erected,  together  with  a  convenient  space  around  the  same  not 
exceeding  half  an  acre. 

That  the  following  is  a  true  and  correct  statement  of  the  account 
and  demand  due  the  claimant  herein  after  deducting  all  just  credits 
and  offsets :  (^Here  set  out  statement  of  claim  for  labor  and  for  mate- 
rials, credits  allowed  and  balance  due'). 

That  sixty  days  have  not  elapsed  since  the  last  item  of  said  labor 
was  performed  and  the  last  item  of  said  material  was  furnished  and 
since  the  completion  of  said  contract. 

John  Doe. 
State  of  Oregon,  ) 

County  of  Multnomah.  \ 

\,  John  Doe,  the  claimant  named  in  the  foregoing  notice  of  inten- 
tion to  hold  a  lien,  and  who  subscribed  the  same,  being  duly  sworn, 
say  that  I  know  the  contents  thereof,  and  the  same  is  in  all  respects 
just  and  true,  and  contains  a  just  and  true  account  of  the  demand 
due  me  after  deducting  all  proper  credits  and  offsets. 

John  Doe. 

Subscribed  and  sworn  to  before  me  \.\(\s  tenth  <i2Ly  oi  June,  a.  d. 
\W9. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  13664.' 

Mechanic's  Lien. 
State  of  South  Dakota,  \ 
County  of  Hughes.  \ 

John  Doe,  being  duly  sworn,  says  that  be  is  a  dealer  in  building  mate- 
rials, that  on  \y\&  first  day  oi  January,  iS99,  he  made  a  contract  with 
Richard  Roe  to  furnish  lumber  and  certain  other  materials  for  a  cer- 
tain ^7e/^-story  frame  dwelling-house  situated  upon  the  following 
described  land,  of  which  the  said  Richard  Roe  was  then  and  is  now 
the  owner  in  fee  simple,  to  wit:  (^Here  describe  the  land)  x^a.  Hughes 
county,  state  of  South  Dakota.  That  under  and  by  virtue  of  said 
contract,  the  S2i\6.  John  Doe  furnished  lumber  and  other  building 
materials  for  said  dwelling-house  as  specified  in  the  annexed  account, 
at  the  respective  dates,  and  at  and  for  the  respective  prices  specified 
in  said  account;  that  said  account  is  a  just,  true  and  full  statement 
of  the  lumber  and  other  materials  so  furnished  to  said  Richard  Roe 
under  said  contract  for  the  erection  of  the  dwelling-house  aforesaid, 

within    statutory    period.       Curtis    v.  is  completed  claim    must  be  filed.     S. 

Sestanovich,  26  Oregon  107.  Dak.  Laws  (1893),  c.  116,  §  2. 

1.  South   Dakota.  —  Laws   (1893),    c.         When  any  person  shall  be  prevented 

116.  §  2.  from  completing  his   contract   by  the 

See,  generally,  supra,   note  i,  p.  97.  conduct   of    the   owner,    his   agent,  or 

Place  of  Filing.  —  Claim  must  be  filed  trustee,    such  person    may    make,    file 

with   the  clerk  of  the  circuit  court  of  and  claim  a  lien  for  the  amount  justly 

the  county  or  judicial   subdivision    in  due,   in  the  same  manner  and  to  the 

which  the  property  is  situated.    S.  Dak.  same  effect  as  if  the  contract  had  been 

Laws  (1893),  c.  116,  ^  2.  completed.     S.    Dak.    Laws    (1893),    c. 

Within  ninety  days  after  the  contract  116,  §  2. 
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and  all  the  said  material  was  used  by  sdad  Richard  Roe  in  the  erection 
of  the  building  aforesaid,  and  that  there  is  due  and  owing  thereon 
to  this  affiant,  after  allowing  all  credits,  the  sum  oi  five  hundred  do\- 
lars,  for  which  mechanic's  lien  is  hereby  claimed  in  favor  of  the  said 
John  Doe  upon  the  said  dwelling-house,  including  the  land  upon  which 
the  same  is  situated. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  February,  i899. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  13665.' 

(Tex.  Rev.  Stat.  (1895),  art.  3297.) 

The  State  of  Texas,  \ 
County  of  Freestone.  \ 

John  Doe,  affiant,  makes  oath  and  says  that  the  annexed  is  a  true 
and  correct  account  of  the  labor  performed  (or  material  furnished^ 
for  Richard  Roe  oi  Freestone  connty,  Texas,  and  that  the  prices  thereof, 
as  set  forth  in  said  account  hereto  annexed,  are  just  and  reasonable, 
and  the  same  are  unpaid ;  that  said  labor  was  performed  (or  material 
furnished,  or  both)  for  said  Richard  Roe  at  the  time  in  said  account 
mentioned,  under  and  by  virtue  of  a  contract  between  affiant^  (or 
afiianfs principal^  and  Richard  Roe,  and  that  due  notice  was  given  by 
affiant  (or  his  principal^  of  the  labor  performed  (or  material  furnished) 
in  accordance  with  article  3296  of  the  Revised  Statutes  of  Texas  of 
1895.  And  affiant  further  makes  oath  and  says  that  he  is  informed 
that  Richard  Roe  was,  at  the  time  said  contract  was  made  and  entered 
into  and  said  labor  was  performed  (or  material  furnished),  the  owner 
of  the  house  (or  improi'emeni)  described  as  follows:  (^Here  describe 
the  house  or  improz'ement'),  and  the  said  house  (or  improvement)  is 
situated  upon  a  certain  lot  or  tract  of  land  which  affiant  is  informed 
is  owned  by  Richard  Roe,  and  it  is  described  as  follows:  {Here  describe 
the  lot  or  lots  or  the  lana).  And  this  affiant  (or  his  principal)  claims  a 
lien  upon  said  house  (or  improvement)  and  upon  said  land. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  the  tenth  day  of  June, 
A.  D.   \W9. 

(seal)  Norton  Porter,  Notary  Public. 

(^Attach  bill  of  particulars?^ 

1.  Texas.  —  Rev.  Stat.  (1895),  art.  General  Requisites. — As  the  statute 
3297.  does  not  prescribe  the  requisites  of  the 

See,  generally,  supra,  note  i,  p.   97.  bill  of  particulars,  and  no  precise  rule 

2.  Under  a  verbal  contract,  an  account  can  be  laid  down,  which  would  apply 
which  states  "  that  said  work  was  done  to  every  case,  it  is  nevertheless  safe  to 
at  the  request  and  with  the  approval  of  say  that  it  should  be  reasonably  certain 
said  Pool  "  is  sufficient  under  statute,  as  to  the  character  and  amount  of  ma- 
Pool  V.  .Wedemeyer,  56  Tex.  287.  terial  furnished  and  work  performed, 

3.  Bill  of  Particulars  —  Necessity  for.  the  days  when  and  place  where  it  is 
—  Itemized  account  must  be  filed  by  an  furnished  and  performed  and  the  value 
original  contractor  within  four  months  of  the  same.  Perhaps,  as  a  practical 
from  the  lime  the  indebtedness  shall  general  rule,  no  better  test  can  be 
have  accrued.  Tex.  Rev.  Stat.  (1895),  applied  than  that  usually  made  by 
art.  3295.  courts    in   deciding   upon    special   de- 
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murrer,  as  to  certainty  of  time,  place, 
kind,  quantity  and  value,  of  a  petition 
for  materials  furnished  and  work  and 
labor  done  under  a  verbal  contract. 
Ferguson  v.  Ashbell,  53  Tex.  245. 

Amount  and  value  of  work  and  mate- 
rials should  be  set  out  specifically,  and 
with  such  certainty  as  to  advise  the 
owner  of  the  property  and  others  in- 
terested of  the  particulars  of  the  de- 
mand sought  to  be  enforced.  Ferguson 
V.  Ashbell,  53  Tex.  245. 

The  same  accuracy  is  not  required 
in  setting  out  the  items  of  material  or 
work  furnished  by  a  con  tractor  in  carry- 
ing out  such  contract  as  is  necessary 
in  affixing  a  lien  by  a  subcontractor. 
Texas  State  Fair,  etc.,  Assoc,  v.  Caru- 
thers,  8  Tex.  Civ.  App.  474. 

Terms  oj  the  contract  need  not  be  set 
out.     Pool  V.  Wedemeyer,  56  Tex.  287. 

Illustrations. — An  account  as  fol- 
lows: ^^  Ballinger,  Texas,  June  4,  \%8jy' 
and  setting  forth  that  "Mr.  W .  M. 
Koger,  on  lot  5,  block  118,  first  addi- 
tion to  Ballinger,  bought  of  y.  W.  Webb, 
dealer  in  dressed  lumber,  shingles, 
doors,  blinds,  sash,"  etc.,  followed  by 
an  itemized  statement  of  the  kind,  size 
and  value  of  the  lumber,  with  the  affi- 
davit prescribed  by  the  statute  attached, 
is  sufficient  to  fix  a  lien.  Webb  v. 
Koger,  78  Tex.  i. 

Where  the  account  is  for  brick  and 
sand  furnished  in  the  erection  of  the 
building,  and  states  the  number  of 
brick  and  the  dates  between  which  they 
were  delivered  and  the  price  per  thou- 
sand, and  the  number  of  loads  of  sand 
and  the  dates  between  which  they  were 
furnished,  and  the  price  per  load,  it  is 
sufficient,  and  it  is  unnecessary  to  give 
the  dates  of  delivery  of  each  part. 
Stuart  V.  Broome,  59  Tex.  466. 

In  Pool  V.  Wedemeyer,  56  Tex.  287, 
the  statement  of  account  was  as  fol- 
lows: 

"  Galveston,  Texas,  March  j,  187^. 
Mr.    William   Pool,    To    Wedemeyer   dr' 

Schulte,  Dr. 
House    and    Sign    Painters,    Glaziers, 

Grainers  and  Paper-Hangers. 
To  painting  house,  out  and  inside, 

two  coats %4os. " 

It  was  held  that  this  account  was 
sufficient,  and  that  each  item  of  work 
need  not  be  set  out,  as  the  contract  was 
for  an  entire  job  for  a  sum  certain. 

Lien  on  Homestead — Generally.  —  In 
Texas  and  Arizona,  it  is  provided  by 
statute  that  when  material  is  furnished, 
labor  performed,   erections  or   repairs 


made  upon  a  homestead,  if  the  owner 
thereof  is  a  married  man,  then,  to  fix 
and  secure  the  lien  upon  the  same,  it 
shall  be  necessary  for  the  person  or 
persons  who  furnished  the  material  or 
performed  the  labor,  before  such  ma- 
terial is  furnished  or  labor  is  performed, 
to  make  and  enter  into  a  contract  in 
writing,  setting  forth  the  terms  thereof, 
which  shall  be  signed  by  the  owner  and 
his  wife,  and  privily  acknowledged  by 
her,  as  is  required  in  making  sale  of 
homestead.  And  such  contract  shall 
be  recorded  in  the  office  of  the  county 
clerk  in  the  county  where  such  home- 
stead is  situated,  in  a  well  bound  book 
to  be  kept  for  that  purpose;  provided, 
when  such  contract  has  been  made  and 
entered  into  by  the  husband  and  wife 
and  the  contractor  or  builder,  and  the 
same  has  been  recorded,  as  heretofore 
provided,  then  the  same  shall  inure  to 
the  benefit  of  any  and  all  persons  who 
shall  furnish  material  or  labor  thereon 
for  such  contractor  or  builder.  Tex. 
Rev.  Stat.  (1895),  art.  3304;  Ariz.  Rev. 
Stat.  (1887),  §  2268.  And  see  also 
Cameron  v.  Gebhard,  85  Tex.  610; 
Campbell  v.  Fields,  35  Tex.  751;  Lyon 
V.  Ozee,  66  Tex.  95;  Tinsley  v.  Boykin, 
46  Tex.  592;  Ricker  v.  Schadt,  5  Tex. 
Civ.  App.  460;  Kalamazoo  Nat.  Bank 
v.  Johnson,  5  Tex.  Civ.  App.  535. 

Precedent —  In  Bosley  v.  Pease,  (Tex. 
Civ.  App.  1893)  22  S.  W.  Rep.  516,  the 
contract  was  as  follows:  "This  agree- 
ment, between  the  Calcasieu  Lumber 
Company,  of  the  first  part,  and  Nicholas 
Ankenman  and  Margaret  Ankenman, 
wife  of  the  said  Nicholas  Ankenman, 
parties  of  the  second  part,  entered  into 
on  this,  the  zoth  day  of  September,  a.  d. 
i8<?6,  witnesseth  that  the  said  Calcasieu 
Lumber  Company  ^^x^t.,  at  the  request  of 
the  said  second  parties,  to  furnish  them, 
at  its  fair  cash  value,  the  work  and 
materials  necessary  to  be  used  in  con- 
structing, on  the  hereinafter  described 
property,  such  improvements  as  may 
be  designated  by  said  second  parties. 
And  we,  Nicholas  Ankenman  and  Mar- 
garet Ankenman,  the  said  second  par- 
ties, in  consideration  of  said  work  and 
materials  being  so  furnished,  agree  to 
pay  said  first  party  the  reasonable  cash 
value  of  the  work  and  materials  so 
used  in  constructing  improvements 
on  our  homestead,  situated  in  Travis 
county,  Texas;  and  the  said  first  party 
is  hereby  declared  to  have  a  me- 
chanic's lien  on  the  improvements  so 
made,  and  the  land  and  lots  on  which 
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Form  No.  13666.' 

John  Doe     )  Mechanic's  Lien. 

against        >  City  of  Burlington,  Vermont. 
Richard  Roe.  )  July  1,  i899. 

Know  all  men  by  these  presents,  that  I,  John  Doe,  of  the  city  of 
Burlingto7i,  in  the  county  of  Chittenden,  in  the  state  of  Vermont,  do 
hereby  assert  my  lien  under  chapter  109  of  the  Vermont  Statutes  of 
1894,  and  all  subsequent  acts  of  the  legislature  of  the  state  of  Vermont, 
in  relation  to  "  Mechanic's  and  other  Liens,"  for  labor  performed  and 


the  same  are  situated,  to  secure  the 
payment  of'  the  money  to  become  due 
for  said  work  and  material,  which  said 
land  is  more  particularly  described  as 
follows:  (describing  realty). 

The  state  of  Texas,  county  of  Gilles- 
pie. Before  me,  H.  Bierschwale,  clerk 
of  the  county  court  of  said  county,  per- 
sonally appeared  Margarethe  Anketi- 
tnan,  wife  of  Nicholas  Ankenman,  known 
to  me  to  be  the  person  whose  name  is 
subscribed  to  the  foregoing  instrument, 
and,  having  been  examined  by  me 
privily  and  apart  from  her  husband, 
and  having  said  instrument  fully  ex- 
plained to  her,  she,  the  said  Margarethe 
Ankenman,  acknowledged  such  instru- 
ment to  be  her  act  and  deed,  and  de- 
clared that  she  had  willingly  signed  the 
same  for  the  purposes  and  considera- 
tion therein  expressed,  and  that  she 
did  not  wish  to  retract  it.  Given  under 
my  hand  and  seal  of  office  this  22nd day 
of  September,  i?,S6. 

(seal)  ff.  Bierschwale, 

Clk.  C.  C.  G.  C. 

Received.  Austin,  Texas,  September 
20th,  \%86,  of  the  Calcasieu  Lumber  Com- 
pany, work  and  materials  used  in  con- 
structing improvements  in  accordance 
with  the  foregoing  contract,  to  the 
amount  of  six  hundred  (600)  dollars, 
in  consideration  of  which  we,  or  either 
of  us,  promise  to  pay  the  Calcasieu 
Lumber  Company,  or  order,  the  sum  of 
six  hundred  {600)  dollars,  on  or  before 
the  20th  day  of  September,  i8<5^,  with  in- 
terest at  the  rate  of  twelve  per  cent,  per 
annum;  to  secure  the  payment  of  which 
the  said  Calcasieu  Lumber  Company  are 
hereby  declared  to  have  a  mechanic's 
lien  on  our  homestead,  as  described 
and  provided  for  in  the  foregoing  con- 
tract, until  paid.  Negotiable  and  pay- 
able at  the  office  of  the  Calcasieu 
Lumber  Company,  with  ten  per  cent, 
attorneys'  fees  if  collected  by  law. 
%6oo.oo-ioo.  Nicholas  Attkenman,  Mar- 
garethe Ankenman. 

The  state  of  Texas,  county  of  Travis. 


Before  me,  Charles  A.  Newning,  per- 
sonally appeared  Nicholas  Ankenman, 
known  to  me  to  be  the  person  whose 
name  is  subscribed  to  the  foregoing  in- 
struments of  writing,  and  acknowl- 
edged to  me  that  he  executed  the  same 
for  the  purposes  and  consideration 
therein  expressed.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  fixed 
my  official  seal,  this,  the  20th  day  of 
September,  A.  D.  i8<f6. 

(seal)  Charles  A.  Newning, 

Notary  Public,  Travis  County,  Texas. 

The  state  of  Texas,  county  of  Travis. 
I,  Frank  Brown,  clerk  of  the  county 
court  within  and  for  the  county  and 
state  aforesaid,  do  hereby  ceriify  that 
the  within  and  foregoing  instrument  of 
writing,  with  its  certificates  of  authen- 
tication, was  filed  for  registration  in  my 
office  on  the  ij  day  of  Oct.,  A.  D.  x'dSd, 
at  10:10  o'clock  a.  m.,  and  duly  re- 
corded the  .?7  day  of  Oct.,  a.  d.  18^6.  at 
4:4^  o'clock  /.  m.,  in  the  records  of 
said  county,  in  Book  No.  yo,  pages  442, 
J,  &  4.  Witness  my  hand  and  seal 
of  the  county  court  of  said  county  the 
date  last  above  written.  Frank  Brown, 
Clerk  County  Court,  Travis  County, 
Texas.     By  H.  G.   Wickes,  Deputy. 

{Indorsed.) 

Contract   note   and  mechanic's  lien. 

to  the  Calcasieu  Lumber  Company. 

Filed  Oct.  ij,  i8<P6,  ai/o:ioa.  m.  Frank 
Brown,  Clerk.    By  H.  G.  Wickes,  Dep." 

In  this  case  judgment  for  plaintiff 
was  affirmed.  It  was  also  held  that 
where  the  contract  for  the  erection  of 
the  building  and  the  note  are  upon 
the  same  piece  of  paper,  it  was  not 
necessary  to  acknowledge  them  sepa- 
rately. One  acknowledgment  at  the 
end  is  sufficient  to  authorize  the  record- 
ing of  the  entire  contract. 

For  another  form  of  contract  see 
Powers  Lumber  Co.  v.  Wade,  15  Tex. 
Civ.  App.  295. 

1.  Vermont.  —  Stat.  (1894),  §  2273. 

See,  generally,  supra,  note  i,  p. 
97- 
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materials  furnished  by  me  in  the  erection  and  building  (or  altering 
or  repairing  or  moving')  of  a  three-stovy  frame  dwelling-house,  for 
Richard  Roe,  of  the  city  oi  Burlington,  in  the  county  of  Chittenden,  in 
said  state  of  Vermont,  upon  land  of  said  Richard  Roe,  situated, 
bounded  and  described  as  follows:  {Here  describe  the  land). 

And  my  said  lien  is  hereby  asserted  as  aforesaid,  for  the  sum  of 
two  thousand  doWdLVS,  justly  due  and  payable  by  the  said  Richard  Roe 
to  me,  the  saidy^>^«  Doe,  for  labor  and  materials,  done,  performed, 
furnished  and  used  in  the  manner  aforesaid,  for  the  said  Richard  Roe 
under  a  contract  or  agreement  in  writing  with  me,  by  him  made  on 
tho.  first  day  of  February,  iS99. 

Witness:  yohn  Doe. 

Samuel  Short. 
William  West. 

Form  No.  13667.' 

An  account  showing  the  amount  and  character  of  the  work  done 
and  materials  furnished  hy  John  Doe,  contractor,  the  prices  charged 
therefor  and  the  amount  due. 

{Here  state  each  item  of  labor  performed  or  material  furnished^  the 
date  when  performed  or  furnished,  and  the  price  charged  therefor,"^ 
credits,^  if  atiy,  and  total  amount  due.^) 

John  Doe. 
Virginia,  County  oi Augusta,  to  wit: 

I,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  county,  do 
certify  that  John  Doe  personally  appeared  before  me  in  my  county 
and  state  aforesaid,  and  made  oath  to  the  correctness  of  the  fore- 
going account. 

Given  under  my  hand  this  tenth  day  oi  June,  i899. 

Abraham  Kent. 

l,John  Doe  of  Staunton,  in  the  county  of  Augusta  and  commonwealth 
of  Virginia,  general  contractor  (or  subcofitr actor),  do  hereby  declare 
my  intention  of  claiming  a  mechanic's  lien^  on  all  that  certain  three- 
story  building.  No.  200,  situate  and  being  in  the  said  city  of  Staunton, 
on  Adams  street  between  Madison  and  Mofiroe  streets,  and  the  lot  or 
piece  of  ground  and  curtilage  appurtenant  to  the  said  building,  front- 
ing on  said  Adams  street,  ninety  feet,  and  running  back  one  hundred 
feet,  more  or  less,  to  secure  the  payment  of  eight  hundred  and  ninety 
dollars,  with  interest  from  the  twentieth  day  oi  April,  i899,  being  a 
debt  contracted  for  work  done  and  materials  furnished,  as  shown  by 

1.  Virj^inia.  —  Code  (Supp.  1898),  §  done  or  materials  furnished  must  be 
2476.  stated.     Va.  Code  (Supp.  1898),  §  2476. 

See,  generally,  supra,  note  i,  p.  97.  3.  Price  charged  for  work  or  materials 

Place  of  Filing.  —  Claim  shall  be  filed  must  be  stated.     Va.  Code  (Supp.  1898), 

in  the  clerk's  office  of  the  county  or  cor-  §  2476. 

poration    in    which    the     building    or  4.  Payments   made,    if  any.    must   be 

structure  or  any  part  thereof   is  situ-  stated.     Va.  Code  (Supp.  1898),  §  2476. 

ated,  or  in  the  clerk's  office  of  the  chan-  5.  Balance  due  must  be  stated.     Va. 

eery  court  of  the  city  of  Richmond,  if  Code  (Supp.  1898),  §  2476. 

within    the    limits   of    that   city.     Va.  6.  Intention    to  claim   lien    must    be 

Code  (Supp.  1898),  I  2476.  stated  in  the  affidavit.     Va.  Code  (Supp. 

2.  Amount  and  cbjiracter  of  the  work  1898),  ^  2476. 
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the  account  to  which  this  statement  is  attached,  for  the  construction, 
repair  and  improvement  of  the  said  building  and  appurtenances,  of 
which  Richard  Roe  is  the  owner,  or  reputed  owner,  and  at  the 
instance  and  request  of  said  Richard  Roe  (or  of  William  West,  the  said 
William  West  being  the  general  contractor);  which  said  building,  situ- 
ated as  aforesaid,  was  completed  and  materials  furnished  within  the 
sixty  days  next  preceding  the  filing  of  this  claim.  And  the  %^\di  John 
Doe  claims  to  have  a  lien  on  the  said  building  and  the  lot  or  piece  of 
ground  and  curtilage  appurtenant  to  the  said  building  from  the  com- 
mencement thereof  for  the  aforesaid  sum  and  interest,  according  to 
the  statute  in  such  case  made  and  provided;  and  the  said  claimant 
herewith  files  an  account  showing  the  nature  and  character  of  the 
work  done,  and  the  materials  furnished,  the  prices  charged  therefor, 
the  payments  made,  and  the  balance  due,  verified  by  oath. 

Witness  my  hand  this  tenth  day  oi  June,  i899. 

John  Doe. 
Virginia,  County  of  Augusta,  to  wit: 

I,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  the  county  afore- 
said, do  certify  that  John  Doe,  whose  name  is  signed  to  the  foregoing 
writing,  dated  the  tenth  day  of  June,  i89P,  has  acknowledged  the  same 
before  me  in  my  county  and  state  aforesaid. 

Given  under  my  hand  this  tenth  day  oi  June,  iS99. 


Abraham  Kent. 


Form  No.  13668.' 


To  the  Honorable  the  Circuit  Court  for  Dane  County,  in  the  State 
of  Wisconsin: 

John  Doe,  of  Madison,  in  the  county  of  Dane  and  state  of  Wiscon- 
sin, who  appears  therefor  by  Jeremiah  Mason,  his  attorney,  exhibits 
and  files  this  his  claim  for  a  lien,  which  is  founded  upon  a  demand  by 
him  against  Richard  Roe,  of  Madison,  in  the  county  of  Dane,  in  the 
state  of  Wisconsin,  and  thereupon  respectfully  represents: 

That  the  said  John  Doe  is  now  and  was  at  the  several  times  here- 
inafter mentioned  a  contractor  and  builder  and  dealer  in  building 
materials,  doing  business  as  such  in  the  city  of  Madison,  in  the 
county  of  Dane  and  state  of  Wisconsin;  that  as  such  contractor, 
builder  and  dealer,  on  and  between  t\iQ  first  day  of  January,  a.  d. 
iS99,  and  the  tenth  day  of  April,  a.  d.  \W9,  at  the  special  instance 
and  request  of  Richard  Roe  aforesaid,  said  John  Doe  did  perform 
certain  labor  for  and  furnish  certain  materials  to  the  said  Richard 
Roe,  the  kind,  quality  and  amount  of  said  labor  so  performed  and 
materials  so  furnished,  and  the  dates  thereof  respectively,  being 
shown  by  the  bill  of  particulars  hereto  attached,  marked  Exhibit 
A,  and  made  a  part  of  this  claim. 

That  said  work  and  labor  were  done  and  performed  upon,  and  said 
lumber  and  other  building  materials  were  sold  to  be  used  and  were 
actually  used  in  the  erection,  repairing  and  completion  of  a  certain 
building,  standing,  situated  and  being  upon  the  land  or  real  estate 
described   as  follows,  to  wit:  (^Here  describe  the  land).     That  said 

1,   IVisconsin, — Stat.  (1898),  §  3318.     See  also,  generally,  supra,  note  i,  p.  97. 
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Richard  Roe  at  the  times  hereinafter  mentioned  was  the  owner  of 
said  premises  hereinbefore  described,  and  still  is  such  owner,  as 
petitioner  is  informed  and  believes;  that  said  premises  are  tf«^  acre 
in  area  or  extent,  and  are  within  the  limits  of  an  incorporated  city  \  that 
the  last  date  of  the  performance  of  the  labor  and  the  furnishing  of 
the  materials  aforesaid  was  the  tenth  day  of  April,  a.  d.  \W9\  that  the 
property  affected  by  this  claim  for  lien  is  that  hereinbefore 
described,  and  that  the  amount  claimed  to  be  due  by  reason  of  the 
premises  is  eight  hundred  and  ninety-nine  dollars  and  nineteen  cents, 
together  with  interest  thereon  from  the  tenth  day  of  April,  a.  d.  \Z99\ 
that  six  months  have  not  elapsed  since  the  said  work  and  labor  were 
performed,  and  said  materials  were  furnished  as  aforesaid.  Where- 
fore your  petitioner  prays  that  he  may  have  a  lien  upon  said  building 
erected  as  aforesaid,  and  upon  all  the  right,  title,  and  interest  which 
said  Richard  Roe  had  in  and  to  said  premises  upon  which  said  build- 
ing is  situated,  at  the  time  said  work  and  labor  were  done  and  per- 
formed, and  said  materials  were  furnished  as  aforesaid,  to  wit:  on  the 
first  day  oi  January,  a.  d.  i8P&,  or  that  said  Richard  Roe  may  have 
acquired  since  said  time,  to  the  amount  of  eight  hundred  and  ninety- 
nine  dollars  and  nineteen  cents,  as  aforesaid,  together  with  interest  as 
aforesaid,  and  the  costs  of  this  claim,  and  of  enforcing  the  same, 
in  accordance  with  the  statute  in  such  case  made  and  provided. 
Dated  the  tenth  day  oi  June,  a.  d.  \W9. 

Jeremiah  Mason,  Attorney  for  Claimant. 

(^)  By  Subcontractor?- 

1.  Statutory  provisions  relating  to  the  682     (Laws     (1880),    No.    134);    p.    683 

filing  of  lien  by  subcontractor  exist  in  (Laws  (1894),  No.  180). 

the  following  states,  to  wit:  Maine. — Laws  (1899),  c.  84. 

Alabama. — Civ.  Code  (1896),   §2727.  Maryland. — Laws  (1890),  c.  107;  Pub. 

Arizona.  —  Rev.  Stat.   (1887),  §2260.  Gen.  Laws  (1888},  art.  63,  §  19. 

Arkansas.  —  Laws    (1895),    No.    146,  Massachusetts. — Stat.  (1892),  c.  191. 

§11.  Michigan.  —  Comp.    Laws    (1897),    § 

California.  —  Code  Civ.  Proc.  (1897),  10714. 

§  1 1 87.  Minnesota.  —  Stat.  (1894),  §  6236. 

Colorado.  —  Laws  (1899),  c.  118,  §  9.  Missouri. —  Rev.  Stat.  (1889),  §  6709. 

Connecticut.  —  Gen.    Slat.    (1888),     §  Montana. —  Code  Civ.  Proc.  (1897),  § 

3019.  2131. 

Delaware.  —  Rev.  Stat.  (1893),  c.  no  Nebraska. — Comp.     Stat.    (1899),     § 

(Laws,  vol.  16,  c.  145,  §1).  3667. 

District  of  Columbia.  —  Comp.   Stat.  Nevada. — Gen.  Stat.  (1885),  §  3812. 

(1894),  c.  45,  §  2.  New  Jersey. — Laws    (1898),    c.    226, 

Florida.  —  Laws  (1897),  c.  4582,  §  2.  §  16. 

Georgia.  —  2    Code     (1895),     §  2804,  New  Mexico.  —  Comp.  Laws  (1898),  § 

subd.  2.  2221. 

Idaho.  — Laws  (1899),  p.  190,  §  6.  New  York. —  Laws  (1897),  c.  418,  §§  3, 

Illinois.  —  Starr    &    C.    Anno.   Stat.  9,  10. 

(1896),  c.  82,  par.  26.  North  Carolina.  — Code  (1883),  §  1789. 

Indiana.  —  Horner's    Stat.    (1896),    §  North  Dakota.  —  Rev.  Codes  (1895),  § 

5295.  4791- 

Iowa.  —  Code  (1897),  §3092.  Ohio.  —  Bates'   Anno.  Stat.  (1897),  § 

Kansas.  —  Gen.  Stat.  (1897),  c.  96,  §  3202. 
24.  Oklahoma.  — Stat.  (1893),  §  4529. 

Kentucky.  —  Stat.  (Supp.  1899),  §  2468.         Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

Louisiana.  —  Rev.    Laws    (1897),    p.  3673. 
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Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.   1316,  §  55  et  seq. 

^ ho Je  Island. — Gen.  Laws  (1896),  c. 
206,  §§  6,  7. 

South  Carolina. — Civ.  Stat.  (1893),  § 
2649  et  seq. 

South  Dakota.  —  Dak.  Com  p.  Laws 
(1S87).  §  5472. 

Tennessee. — Code  (1896),  §§  3540, 
3541- 

Texas. — Rev.  Stat.  (1895),  art.  3295, 

Utah.—K&\'.  Stat.  (iSgS;,  §^  1386, 
1388. 

Vermont.  — Stat.  (1894),  §  2273. 

Virginia.  — Code  (Supp.  1898),  §§ 
2476,  2477. 

Washinoton.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5904. 

West  Virginia.  —  Code  (1891),  c.  75, 
§4. 

Wisconsin. — Stat.  (1898),  §  3318. 

Wyoming.  —  Laws  (1897),  c.  20. 

Beqoisites  of  Notice  or  Statement,  Gen- 
erally.—  See  supra,  note  r,  p.  84. 

Name  of  claimant  should  be  stated. 
See  list  of  statutes  cited  jw/ra,  this  note. 

Name  of  owner  of  property  should  be 
stated.  See  list  of  statutes  cited  supra, 
this  note. 

Person  for  Whom  Work  was  Done  — 
Generally.  —  For  whom  services  were 
rendered  or  to  whom  material  was  fur- 
nished must  be  stated.  Dano  v.  Mis- 
sissippi, etc.,  R.  Co.,  27  Ark.  564;  Madera 
Flume,  etc.,  Co.  v.  Kendall,  120  Cal.  182; 
Wood  V.  Wrede,  46  Cal.  637;  Bitter  v. 
Mouat  Lumber,  etc.,  Co.,  10  Colo.  App. 
307;  Denver  Hardware  Co.  v.  Croke,  4 
Colo.  App.  530;  Fleming  v.  St.  Paul 
City  R.  Co.,  47  Minn.  124;  Barnett  v. 
Clooney,  68  Mo.  App.  146;  Steinmann 
V.  Strimple,  29  Mo.  App.  478;  Ford  v. 
Springer  Land  Assoc,  8  N,  Mex.  37; 
Getty  V.  Ames,  30  Oregon  573;  Allen 
V.  Elwert,  29  Oregon  428;  Leick  v.  Beers, 
28  Oregon  483;  Curtis  v.  Sestanovich, 
26  Oregon  107;  Dillon  v.  Hart,  25  Ore- 
gon 49;  Rankin  v.  Malarkey,  23  Oregon 
593;  Murta  V.  Stephenson,  12  Pa.  Co. 
Ct.  653:  Dunn  v.  Cutter,  6  Pa.  Dist.  666; 
Sautter  v.  McDonald,  12  Wash.  27;  Mc- 
Hugh  V.  Slack,  11  Wash,  370;  Hopkins 
V.  Jamieson-Dixon  Mill  Co..  11  Wash. 
308;  Heald  v.  Hodder,  5  Wash.  677; 
Bertheolet  v.  Parker,  43  Wis.  551;  and 
list  of  statutes  cited  supra,  this  note. 

Lien  paper  need  not  state  that  the 
person  to  whom  the  material  was 
furnished  was  the  original  contractor 
or  that  the  original  contractor  made  a 
contract  with  the  owner.  It  is  suffi- 
cient if  it  states  the  names  of  the  con- 


tracting parties  with  whom  the  claimant 
agreed  to  do  the  work  and  furnish  the 
materials.  Cahill  v.  Ely,  55  Mo.  App. 
102. 

Where  lien  fails  to  allege  that  the 
contract  was  made  with  the  owner,  it  is 
conclusive  that  the  claimant  is  a  sub- 
contractor. Dunn  V.  Cutter,  6  Pa.  Dist. 
666. 

Where  there  are  several  contractors,  if 
the  notice  names  one  it  is  sufficient. 
Davis  V.  Livingston,  29  Cal.  283. 

Where  the  subcontractor  deals  with  a 
partnership  as  main  contractors,  and  in 
his  lien  only  specifies  one  member  of 
the  firm,  the  claim  is  sufficient  if  the 
owner  was  not  misled  or  injured  there- 
by. First  Presb.  Church  v.  Santy,  52 
Kan.  462. 

Illustrations.  —  ' '  That  the  materials 
so  furnished  to  said  Sestanovich  and 
Childs,  and  used  in  said  building,"  suffi- 
ciently states  to  whom  the  materials 
were  furnished.  Curtis  v.  Sestano- 
vich, 26  Oregon  107. 

Where  the  claim  states  that  the  con- 
tractors entered  into  an  oral  contract 
with  claimant  to  furnish  materials  for 
the  construction  of  said  building,  and 
that  in  accordance  with  said  contract 
claimant  furnished  the  material  de- 
scribed, it  sufficiently  shows  to  whom 
the  material  was  furnished.  Sautter 
v.  McDonald,  12  Wash.  27. 

That  "claimant  was  employed  to  do 
said  work  by  the  Springer  Land  Assoc, 
C.  M.  Barnes,  General  Manager,  ap- 
proved by  C.  C.  Straughan,  as  Presi- 
dent," sufficiently  states  by  whom 
claimant  was  employed.  Ford  v. 
Springer  Land  Assoc,  8  N.  Mex.  37. 

"That  the  name  of  the  person  at 
whose  request  claimant  performed  and 
furnished  labor  and  furnished  materials 
vrais/ohn  McMaster,  and  that  he  was 
at  the  time  thereof  the  foreman  or 
superintendent  of  s&id  Jamieson-Dixon 
Mill  Company  or  person  having  charge 
of  said  work,"  is  sufficient.  Hopkins 
V.  Jamieson-Dixon  Mill  Co.,  11  Wash. 
308. 

Claim  setting  forth  that  "at  the 
special  instance  and  request  of  the 
Jamieson-Dixon  Mill  Company,  acting 
therein  by  Andrew  Jamieson,  its  presi- 
dent, had  furnished  and  delivered  to 
said  Jamieson-Dixon  Mill  Company," 
etc.,  certain  merchandise,  sufficiently 
mentions  the  name  of  the  person  by 
whom  it  was  employed,  and  to  whom  it 
furnished  materials.  Hopkins  v.  Jam- 
ieson-Dixon Mill  Co.,  II  Wash.  308. 
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Terms  and  conditions  of  contract  be- 
tween claimant  and  original  contractor 
must  be  stated.  Bui  terms  of  contract 
between  the  owner  and  original  con- 
tractor need  not  be  set  out.  Harris  v. 
Harris,  9  Colo.  App.  2ii. 

Contractoral  Belation  Between  Owner 
and  Contractor  —  Rule  Stated.  —  A  con- 
tractoral relation  between  owner  and 
contractor  to  whom  materials  were 
furnished  must  be  shown.  McGlauflin 
V.  Beeden,  41  Minn.  408;  Keller  v. 
Houlihan,  32  Minn.  486;  Anderson 
V.  Knudsen,  33  Minn.  172;  Clark  v. 
Schatz,  24  Minn.  300;  Post  v.  Miles,  7 
N.  Mex.  317;  Osborn  v.  Logus,  28 
Oregon  302;  Willamette  Lumbering 
Co.  V.  McLeod,  27  Oregon  272;  Cross 
V.  Tscharnig,  27  Oregon  49;  Rankin  v. 
Malarkey,  23  Oregon  593;  Tacoma 
Lumber,  etc.,  Co.  v.  Wilson,  3  Wash. 
786;  Heald  v.  Hodder,  5  Wash.  677. 

Illustrations  of  the  Rule.  — Where  the 
affidavit  alleges  that  the  contractor  was 
the  agent  and  contractor  of  the  present 
owner  instead  of  the  owner  at  the  time 
the  work  was  performed,  it  will  not  in- 
validate the  lien.  The  only  object  in 
stating  the  name  of  the  owner  is  that 
it  may  appear  that  the  contractor  had 
authority  from  the  owner  to  charge  the 
property.  It  is  not  the  owner  person- 
ally but  the  property  that  is  sought  to 
be  charged.  No  one  examining  the 
title  with  reference  to  dealing  with  the 
property  could  be  misled.  Lax  v.  Peter- 
son, 42  Minn.  214. 

Where  the  statement  alleges  that 
claimant  sold  material  to  another,  "a 
contractor  with  said  Bartlett,  for  use  in 
the  erection  of  a  certain  dwelling-house 
and  barn  located  on  the  premises  here- 
inafter described;  *  *  *  that  said  W. 
IV.  Bartlett  was  the  owner  of  said 
dwelling-house  and  barn  and  of  the  lot 
of  land  upon  which  they  were  erected," 
it  sufficiently  shows  contractoral  rela- 
tions between  the  principal  contractor 
and  the  owner.  Merriman  v.  Bartlett, 
34  Minn.  524. 

"That  the  Willamette  Steam  Mills 
Lumbering  and  Manufacturing  Com- 
pany, a  corporation  of  the  City  of  Port- 
land, in  the  County  of  Multnomah, 
Oregon,  has,  by  virtue  of  a  contract 
heretofore  made  with  N.  E.  McLeod,  of 
Multnomah  County,  Oregon,  sold  and 
delivered  to  said  A^.  E.  McLeod  lum- 
ber and  building  material  to  be  used 
and  which  were  used  in  the  erection 
and  completion  of  a  certain  building 
upon    the   land   hereinafter  described; 


the  ground  upon  which  said  building 
was  erected  being  at  the  time  the 
property  of  Lydia  Henry,  who  caused 
the  said  building  to  be  erected  by  the 
saidA^.  E.  McLeod,  her  contractor  and 
agent,"  sufficiently  shows  contractoral 
relations  between  the  owner  and  the 
claimant.  Willamette  Lumbering  Co. 
V.  McLeod,  27  Oregon  272. 

"  That  the  Gladstone  Sawmill  Com- 
pany have,  by  virtue  of  a  contract  here- 
tofore made  with  Kasper  Tscharnig  of 
Oregon  City,  Oregon,  a  lien  for  materials 
furnished  in  the  alteration  and  repair 
of  a  certain  /7w-story  building  con- 
structed and  being  upon  the  following 
described  land,  to  wit:  {describing  the 
land).  That  H,  W.  Ross  is  the  owner  of 
said  building,  and  that  Kasper  Tschar- 
nig is  in  possession  of  the  same  under 
a  contract  and  bond  for  the  purchase 
of  the  same,"  sufficiently  shows  the 
relation  between  the  owner  and  the 
claimant.  Cross  v.  Tscharnig,  27  Ore- 
gon 49. 

That  the  materials  were  furnished  to 
the  original  contractor  having  a  con- 
tract for  the  erection  of  the  building  for 
the  owner,  although  not  averring  that 
a  contract  existed  between  the  original 
contractor  and  the  owner,  sufficiently 
shows  such  contract  by  inference. 
Curtis   V.  Sestanovich.  26  Oregon   107. 

Where  the  claim  states  that  Tillie  L. 
McDonald  is  the  name  of  the  owner 
and  reputed  owner  of  the  premises  and 
caused  said  building  to  be  erected 
and  constructed;  that  George  Beath  and 

Brown,  partners  under  the  firm 

name  of  Beath  &  Brown,  are  the  names 
of  the  contractors  for  the  construction 
of  said  building,  who,  as  such  con- 
tractors, entered  into  an  oral  contract 
with  claimant  on  or  about  the  26th  day 
of  July,  1888,  under  and  by  which 
claimant  was  to  furnish  material  for 
the  construction  of  said  building;  that 
in  accordance  with  said  contract  the 
claimant  furnished  material  described 
in  the  claim,  it  sufficiently  shows  the 
contractoral  relation  between  the  owner 
and  the  contractors.  Sautter  v.  Mc- 
Donald, 12  Wash.  27. 

Where  the  claim  of  a  materialman 
states  that  H.  C.  Raymond  is  the  name 
of  the  contractor,  and  that  on  or  about 
the  nineteenth  day  of  August,  1891,  as 
such  contractor,  he  made  and  entered 
into  a  contract  with  said  Collins 
Brothers,  under  and  by  which  the 
hardware  was  to  be  furnished  for  said 
building,  it  sufficiently  shows  the  rela- 
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tion  of  principal  and  agent.  Collins  v. 
Snoke,  9  Wash.  566. 

Where  the  lien  states  that  a  certain 
person,  as  agent  of  the  owner  named, 
contracted  for  the  materials,  it  suffi- 
ciently shows  that  the  materials  were 
furnished  under  a  contract  with  one 
acting  as  the  agent  of  the  owner. 
Fairhaven  Land  Co.  v.  Jordan,  5 
Wash.  729. 

Where  the  claim  states  that  the 
claimant  furnished  material  used  in 
the  erection  of  a  building  and  the  com- 
pletion of  a  dwelling-house,  the  ground 
upon  which  the  said  dwelling-house 
was  erected  being  at  the  time  the  prop- 
erty of  C.  A.  Malarkey,  who  caused  the 
said  dwelling  to  be  erected,  it  is  insuffi- 
cient. It  does  not  show  to  whom  the 
material  was  furnished,  if,  indeed,  it 
shows  that  any  material  was  furnished; 
neither  does  it  show  any  relation  be- 
tween the  claimant  and  the  owner  of 
the  property.  Rankin  v.  Malarkey,  23 
Oregon  593. 

That  contractor  had  authority  to  bind 
the  owner  need  not  be  stated.  Corbett 
V.  Chambers,  109  Cal.  178;  Davies 
Henderson  Lumber  Co.  v.  Gottschalk, 
81  Cal.  641. 

That  original  contract  was  with  some 
person  having  an  interest  in  the  premises 
affected  by  the  proceedings  must  be 
stated.     Bertheolet  v.   Parker,  43  Wis. 

551- 

Where  a  boilding  is  owned  by  one  person 
and  land  by  another,  the  claim  must  state 
that  the  materials  were  furnished  at 
the  request  of  the  owner  of  the  land. 
Cross  V.  Tscharnig,  27  Oregon  49. 

Amoont  dne  from  contractor  should  be 
stated.  See  list  of  statutes  cited  supra, 
this  note. 

Precedents  — By  Individual.  —  In  Dal- 
ton  V.  Hoffman,  8  Ind.  App.  101,  the 
notice  of  lien  was  as  follows: 

"  September  28,  189/. 
To  Mrs.  Mary  Hoffman,  No.  8  Quince 

street,  and  all  others  concerned: 

You  are  hereby  notified  that  we  in- 
tend to  hold  a  mechanic's  lien  on  lot  6, 
7  or  8,  in  Pray  and  Hunt's  addition  to 
the  city  of  Indianapolis,  Indiana,  on  the 
west  side  of  Quince  street  and  about 
three-fourths  of  a  square  south  of  Pros- 
pect street,  owned  by  you,  as  well  as 
upon  the  dwelling  house  recently 
erected  thereon  by  you,  for  the  sum  of 
two  hundred  and  fifty  dollars  and  thirty- 
three  cents,  for  work  and  labor  done 
and  materials  furnished  by  us  in  the 
erection  and  construction  of  said  house; 


which  work  and  labor  done  and  mate- 
rials furnished,  was  done  and  furnished 
by  us  at  yonr  special  instance  and  re- 
quest, and  within  the  last  sixty  days. 
N.  F.  Dalton,  For  N.  F.  Dalton  &^  Co." 
See  also  similar  notice  set  out  in 
O'Halloran  v.  Leachey,  39  Ind.  150; 
Crawfordsville  v.  Johnson,  51  Ind.  397. 
In  Wescott  v.  Bunker,  83  Me.  499, 
will  be  found  a  sufficient  statement  of 
lien. 

Sufficient  forms  of  claims  of  liens 
will  be  found  set  out  in  Kelly  v.  Brown, 
20  Pa.  St.  446;  Harper  v.  Keely,  17  Pa. 
St.  234;  Calhoun  v.  Mahon,  14  Pa.  St. 
56;  Davis  V.  Church,  i  W.  &  S.  (Pa.) 
240. 

Sufficient  form  of  claim  of  lien  is  set 
out  in  Sautter  v.  McDonald,  12  Wash. 
27- 

By  Corporation  Claimant. — In  Mitchell 
Planing  Mill  Co.  v.  Allison,  71  Mo. 
App.  251,  the  following  notice  of  lien 
is  set  out: 

"  P.  E.  Brown,  for  Allison's  Building 
at  Richmond,  M^., 

Bought  of  Mitchell  Planing 
Mill  Company, 
(Here  was  set  out  an  itemized  statement 
of  the  material  furnished,    the   amount 
charged,  credits  allowed  and  balance  due.) 
Delivered  and    used    in    the   building 
above    described,    between   April   20, 
189J,  a.ndjuly  ig,  iS^j. 
State  of  Missouri,    \ 
County  oi  Jackson.  J 

G.  J.  Mitchell,  as  agent  for  Mitchell 
Planing  Mill  Company,  of  lawful  age, 
being  duly  sworn  on  his  oath  says  that 
said  Mitchell  Planing  Mill  Company  is  a 
corporation  organized  and  doing  busi- 
ness under  the  laws  of  Missouri  and 
that  the  facts  set  forth  in  the  preceding 
statement  are  true  and  said  statement 
is  hereby  made  a  part  of  this  affidavit; 
that  the  foregoing  is  a  just  and  true 
account  of  the  demand  due  said  Mitchell 
Planing  Mill  Company,  a  corporation 
doing  business  under  laws  of  Afm(7Mri, 
for  work  and  labor  done  and  materials 
furnished  by  them  upon,  to  and  for  the 
building  and  improvements  hereinbe- 
fore described,  after  all  just  credits 
have  been  given;  that  said  work  and 
labor  were  done  and  said  materials 
furnished  upon,  to  and  for  said  build- 
ings and  improvements  by  it  at  the  in- 
stance and  request  of  and  under  one 
entire  general  contract  with  R.  E. 
Brown;  that  the  foregoing  description 
is  a  true  description  of  the  property 
upon,  to  and  for  which  said  materials 
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were  furnished,  and  said  work  and 
labor  were  done,  and  to  which  this 
lien  is  intended  to  apply,  or  so  near  as 
to  identify  the  same;  that  said  demand 
accrued  within  four  months  prior  to 
the  filing  of  this  lien,  and  that  on  the 
eighth  day  of  November,  i89j>,  and  at 
least  ten  days  prior  to  the  filing  of  this 
lien,  they  gave  notice  to  W.  M.  Allison 
of  their  claim  against  the  premises, 
buildings  and  improvements  above 
described,  the  amount  thereof,  from 
whom  due  and  of  their  intention  to  file 
a  lien  therefor;  that  said  W.  M.  Allison 
was,  as  affiant  is  informed  and  believes, 
the  owner  of  the  above  described  prem- 
ises and  buildings  and  improvements 
thereon,  at  the  time  when  said  contract 
was  made,  and  said  materials  were 
furnished,  and  that  said  W.  M.  Allison 
is,  as  affiant  is  informed  and  believes, 
the  ownerof  the  above  described  prem- 
ises and  the  buildings  and  improve- 
ments thereon. 

G.  J.  Mitchell. 

Subscribed  and  sworn  to  before  me 
this  fifteenth  day  of  November,  i&gj. 
My  commission  will  expire  September 
12,  i8g6. 

(seal)  John  H.  Barnes, 

Notary  public, 
Jackson  county,  Mo. 

I,  Thomas  M.  Deacy,  clerk  of  the  cir- 
cuit court  of  Ray  county.  Mo.,  hereby 
certify  that  the  within  lien  was  filed  in 
my  office  on  the  eighteenth  day  of  No- 
vember, 189J,  at ,  o'clock, M. 

Witness  my  hand  and  official  seal  at 
office  in  Richmond,  the  day  and  year 
above  written. 

Thomas  M.  Deacy,  Clerk. 
By  D.  C.  Wall,  D.  C." 

This  notice  was  held  insufficient  by 
the  appellate  court,  on  the  ground  that 
it  did  not  properly  state  the  days  upon 
which  the  material  was  furnished  and 
the  labor  performed  and  that  all  the 
prices  were  disposed  of  by  a  lump 
charge  without  showing  that  they  were 
purchased  in  that  way  by  the  contractor. 
Upon  being  certified  to  the  supreme 
court,  however,  (138  Mo.  50)  the  ruling 
of  the  appellate  court  was  reversed  and 
the  statement  held  sufficient. 

That  "  under  and  by  virtue  of  said 
contract  said  Red  River  Lumber  Com- 
pany furnished  lumber  and  materials 
for  said  frame  church  building,  as 
specified  in  the  annexed  account,  at 
the  respective  dates,  and  at  and  for 
the  respective  prices  specified  in  said 
account;  that  said  account  is  a  just  and 


true  account  of  the  demand  due  him 
after  allowing  all  credits  and  offsets 
under  said  contract  for  the  lumber  and 
materials  aforesaid;  that  there  is  due 
and  owing  on  said  account  to  said  Red 
River  Lumber  Company,  after  allowing 
all  credits,  the  sum  of  five  hundred, 
sixty-seven  and  jy-ioo  dollars,"  is  a  suffi- 
cient affidavit,  although  made  by  an 
agent  of  the  company.  Red  River 
Lumber  Co.  v.  Children  of  Israel,  7  N. 
Dak.  46. 

In  Curtis  v.  Sestanovich,  26  Oregon 
107,  the  notice  of  lien,  which  was  held 
sufficient,  was  as  follows:  "  Know  all 
men  by  these  presents,  that  the  Pacific 
Builders'  Supply  Company,  a  corporation 
under  the  laws  of  the  State  of  Oregon, 
has,  by  virtue  of  a  contract  heretofore 
made  with  Sestanovich  &■  Childs,  George 
Ham.  Joseph  Nickum,  and  Wm.J.  Kelly, 
of  the  firm  oiHam,  Nickum  b'  Company 
of  Portland,  Oregott,  performed  labor 
upon  and  furnished  materials  to  be 
used  in,  and  which  were  used  in,  the 
construction,  alteration,  repair,  and 
completion  of  a  brick  building  a^x.  Salem, 
Oregon,  upon  the  premises  hereinafter 
described,  tor  John  Hughes,  the  said 
Sestanovich  &"  Childs,  and  George  Ham, 
Joseph  M.  Nickum,  Wm.J.  Kelly,  of 
the  firm  of  Ham,  Nickum  tSr*  Covipany, 
being  the  original  contractors,  and  hav- 
ing a  contract  for  the  erection,  repair, 
alteration,  and  completion  of  said 
building,  upon  said  property  belong- 
ing to  said  /^//;/  Hughes.  That  the  ma- 
terials so  furnished  to  said  Sestanovich 
&  Childs,  .  George  Ham,  Joseph  M. 
Nickum,  and  Wm.  J.  Kelly,  of  the  firm 
of  Ham,  Nickum  ^  Company,  and  used 
in  said  building,  and  the  labor  per- 
formed upon  said  building,  consisted 
of  pressed  brick  and  terra  cotta,  which 
said  materials  and  labor  are  more  fully 
set  out  and  described  in  the  bill  of  par- 
ticulars hereto  annexed,  and  marked 
Exhibit  'A,'  and  made  a  part  hereof, 
and  being  of  the  reasonable  value  of 
($7^5. ^j")  seven  hundred  and  twenty-five 
and  forty-three  hundredths  dollars.  The 
land  upon  which  said  buildings  are 
constructed  was,  at  the  time  said  con- 
tract was  made  with  said  Sestanovich  ■Ss' 
Childs,  George  Ham,  Joseph  M.  Nickum, 
and  Wm.  J.  Kelly,  of  the  firm  of  Ham, 
Nickum  &'  Company,  and  still  is,  owned 
by  the  saidy^^^w  Hughes,  and  said  land 
is  known  and  particularly  described  as 
follows:  *  *  *  That  the  contract  and 
reasonable  price  of  said  material  fur- 
nished and  labor  performed  by  the  said 
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Pacific  Builders'  Supply  Company  to  be 
used  in,  and  which  were  used  in,  the 
construction,  repair,  and  furnishing  of 
said  buildings,  was  and  is  the  sum  of 
seven  hundred  and  txveniy-five  and  forty- 
three  hundredths  dollars,  upon  which 
there  has  been  paid,  the  sum  of  one 
hundred  dollars,  and  no  more,  leaving 
a  balance  A\ye  ot  six  hundred  and  twenty- 
Jive  and  forty-three  hundredths  dollars, 
after  deducting  all  just  credits  and  off- 
sets, the  whole  of  which  is  past  due. 
That  said  bill  of  particulars  hereto  an- 
nexed and  marked  Exhibit  'A  '  shows 
the  amount  and  kind  of  materials  fur- 
nished and  labor  performed,  all  of 
which  was  furnished  and  performed, 
as  aforesaid,  the  price  of  which  and  the 
time  when  the  same  was  furnished  and 
performed,  giving  the  credits  for  all 
payments  thereon,  and  deducting  all 
that  ought  to  be  deducted  therefrom, 
and  exhibits  the  balance  justly  due  to 
the  said  Pacific  Builders'  Supply  Com- 
pany, and  contains  a  true  statement  of 
their  demand  after  deducting  the  just 
credits  and  offsets.  That  it  is  the  in- 
tention of  the  said  Pacific  Builders' 
Supply  Company  to  claim  the  benefit  of 
an  act  of  the  legislative  assembly  of 
the  State  olOrego?t,  entitled  'An  act  for 
securing  liens  for  mechanics,  laborers, 
material  men,  and  others,  and  pre- 
scribing the  manner  of  their  enforce- 
ment,' approved  February  eleventh, 
eighteen  hundred  and  eighty-five,  and 
amendments  thereto,  and  to  secure  and 
hold  a  lien  upon  the  premises  herein- 
after described,  and  upon  the  build- 
ings before  mentioned  and  described, 
with  the  land  upon  which  the  same  are 
erected,  together  with  convenient  space 
around  the  said  building  and  about  the 
same,  or  so  much  as  may  be  required 
for  a  convenient  use  and  occupation 
thereof.  ThuX.  thirty  {jo)  days  have  not 
elapsed  since  the  said  Pacifie  Builders' 
Supply  Company  has  ceased  to  furnish 
the  materials  for  and  perform  the  labor 
aforesaid  upon  said  building,  nor  has 
thirty  (jo)  days  elapsed  since  the  com- 
pletion of  said  building. 

The  Pacific  Builders'  Supply  Company, 
By  C.  //.  Pic  hards.  Agent." 

"  That  the  labor  and  service  done 
and  performed  upon  said  building  and 
sash,  doors,  blinds,  moulding  and  other 
building  material  sold  and  delivered  to 
be  used,  and  which  were  actually  used, 
in  and  upon  said  building  and  premises 
in  said  agreement  with  said  principal 
contractors  *  *  *  was   done    and    per- 


formed, and  materials  furnished  on  and 
between  "  dates  named,  at  the  agreed 
prices  named,  "  and  that  the  last  date  of 
performance  of  such  work  and  furnish- 
ing such  materials  under  said  con- 
tracts was  fiune  28th,  i89_5',  and  that 
sixty  days  have  not  since  elapsed,"  sub- 
stantially complies  with  the  statute  and 
is  sufficient.  Hausinann  Bros.  Mfg. 
Co.  V.  Kempfert,  93  Wis.  587. 

By  Partnership  Claimant.  —  In  Cun- 
ningham V.  Barr,  45  Kan.  158,  state- 
ment of  lien  was  as  follows:  "State  of 
ICansas,  Finney  County,  ss.  In  the 
Finney  County  District  Court.  —  On  the 
i2th  day  of  September,  i^Sy,  before  me, 
the  undersigned  clerk  of  the  district 
court  in  and  for  Finney  county,  state  of 
Kansas,  personally  appeared  Isaac  N. 
McBeth,  a  member  of  the  firm  of  Wes- 
tern Lumber  Co.,  composed  of  Henry  C. 
Cunningham,  Isaac  N.  McBeth  and  Ed- 
ward H .  McBeth,  which  said  firm"  has 
been  for  more  than  one  whole  year  last 
past,  and  is  now,  engaged  in  the 
lumber  business  at  the  city  of  Garden 
City,  Kansas,  and  that  Benjamin  H. 
Barr,  then  was  and  now  is  the  owner 
of  lots  2j  and  24,  in  block  jcf,  in  Stevens' 
second  addition  to  Garden  City,  Kansas; 
that  on,  to  wit,  ist  day  of  May,  i8<?7. 
Keeler  dr'  Hudson,  contractors  and 
builders,  contracted  with  the  said  Ben- 
jamin H.  Barr  to  furnish  all  labor  and 
material  and  build  a  house  for  said 
Benjamin  II.  Barr  on  said  lots  2j  and 
24,  block  j(y,  in  Stevens'  second  addition 
to  Garden  City,  Kansas;  that  in  com- 
pliance with  said  contract  the  said 
Keeler  dr"  Hudson  contracted  with  the 
IVestern  Lumber  Company  to  furnish 
a  bill  of  lumber  to  the  amount  of 
%6j4.8o;  that  said  IVestern  Lumber 
Company  did,  between  the  zoth  day  of 
May,  18^,  and  the  i^th  day  ol  June, 
i8<^,  both  days  included,  furnish  a  bill 
of  lumber,  an  itemized  bill  of  which  is 
hereto  attached  and  made  a  part  hereof, 
which  said  lumber  actually  went  into 
the  building  erected  by  said  contractors 
on  said  lots  2j  and  24,  block  j(?,  Stevens' 
second  addition  to  Garden  City,  Kansas, 
aforesaid.  It  was  then  agreed  that 
said  IVestern  Lumber  Company  should 
receive  for  said  bill  of  lumber  the  sum 
of  %b^4.8o\  that  there  has  been  paid  on 
said  bill  of  lumber  the  sum  of  %24i.8g; 
that  there  is  now  due  the  Western 
Lumber  Company  the  sum  of  %4r2.qi; 
that  said  contract  was  duly  completed 
on  the  Tjth  day  oi  July,  l8<^;  that  said 
Benjamin  H.  Barr  is  justly  indebted  to 
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the  iVestern  Lumber  Company  on  said 
bill  of  lumber,  in  the  sum  of  %4i2.qi, 
with  interest  at  7  per  cent,  ixomjuly  ij, 
l84y.     /.  N.  McBeth. 

Subscribed  and  sworn  to,"  etc. 

(seal)  0.  A.  Harding, 

Clefk  District  Court. 

Accompanying  this  was  a  long  item- 
ized bill  of  materials  furnished.  The 
only  objection  to  this  statement  was 
that  it  showed  that  credit  was  originally 
given  to  the  defendant  Barr,  but  the 
petition  and  the  statement,  and  the 
original  itemized  bill  filed  with  the 
statement  and  made  a  part  thereof,  all 
showed  that  the  lumber  was  purchased 
by  the  contractors  of  the  plaintiff  for 
Barr,  and  for  his  house,  and  it  was 
therefore  held  that  the  statement  was 
sufficient. 

In  Patrick  v.  Smith,  120  Mass,  510, 
the  statement  was  as  follows:  "  The  un- 
dersigned, David  D.  Lord,  on  behalf  of 
himself  and  Albert  E.  Patrick,  on  oath 
deposes  and  says:  That  they  have  per- 
formed labor  on  a  block  of  seven 
houses,  situated  on  the  corner  *of  Tre- 
tttont  znd  Kendall  Streets,  in  the  city  of 
Boston,  supposed  to  belong  to  Dr.  T.  H. 
Smith, — the  land  on  which  said  build- 
ings are  situated  measuring  about  one 
hundred  and  fifty  feet  on  said  Tremont 
Street,  that  said  labor  was  performed 
by  consent  of  the  said  Smith,  and  by 
virtue  of  an  agreement  with  a  person 
having  authority  from  said  Smith  to 
procure  the  same  to  be  done;  and  that 
the  following  is  a  true  statement  of  the 
labor  so  done  and  performed,  with  all 
credits  upon  the  same,  viz. 
Laying   21,^00   face    brick,    at 

twelve  dollars  a  thousand. . .  %258.oo 
By  cash  at  two  several  times, 

viz.  $50  and  $^o "jo.oo 


%i88.oo 
and  that  we  claim  a  lien  upon  said 
land  and  buildings  for  the  said  sum  of 
one  hundred  and  eighty-eight  dollars. 
Said  land  is  bounded  northwesterly  on 

Tremont  Street,  and  northeasterly  on 
said  Kendall  Streel;  that  said  labor  com- 
menced September  18,  l^JJ^  ^"^  ended 
on  October  18,  187J."  This  statement 
was  held  sufficient. 

In  Lax  V.  Peterson,  42  Minn.  214,  the 
statement  of  claim  was  as  follows: 
"  That  the  annexed  is  a  true  and  correct 
account  of  the  labor  performed  and 
material   furnished    by   his    said    firm, 

Wheaton,  Reynolds  (St*  Co.,  to  and  for  P. 
A.   Peterson,  agent  and   contractor  for 


Hatis  0.  Peterson,  the  owner  of  the 
premises  below  described,  at  said 
county;  and  the  prices  thereof  set  forth 
in  the  account  hereto  annexed  are  just 
and  reasonable,  and  the  same  is  unpaid. 
That  said  labor  was  performed  and 
material  was  furnished  for  said  P.  A. 
Peterson,  contractor  and  agent  for  said 
Hans  O.  Peterson,  the  owner  of  the 
premises  below  described,  at  the  time 
in  said  account  mentioned,  under  and 
by  virtue  of  a  verbal  contract  between 
said  Wheaton,  Reynolds  (Sr*  Co.  and  said 
P.  A.  Peterson  as  agent  and  contractor 
for  said  Hans  0.  Peterson,  and  for 
erecting  a  certain  dwelling-house  for 
said  Hans  0.  Peterson  upon  said 
premises.  And  affiant  further  makes 
oath  and  says:  That  the  said  Hans  O. 
Peterson  was,  at  the  time  said  contract 
was  entered  into  and  said  labor  was  per- 
formed and  said  material  was  fur- 
nished, the  owner  of  said  premises; 
and  that  said  building  is  situate  upon 
a  certain  lot  of  land  owned  by  said 
Hans  O.  Peterson,  in  said  county  of 
Hennepin  and  state  aforesaid,  described 
as  follows,  to  wit:  The  south  half  of  lot 
No.  7,  in  block  2,  in  Merriaiii  ^  Shazv's 
addition  to  Minneapolis,  Alinnesota,  ac- 
cording to  the  plat  thereof  now  on  filrf 
and  of  lecoid  in  the  office  of  the  register 
of  deeds  within  and  for  said  county  and 
state.  And  said  Wheaton,  Reynolds  6^ 
Co.  claim  a  lien  on  the  premises."  This 
claim  was  one  of  four  filed  by  claim- 
ants. It  was  held  that  the  claiinants 
might  have  properly  filed  one  lien,  but 
that  they  did  not  prejudice  or  lose  their 
lien  by  dividing  and  apportioning  it 
between  the  several  houses.  The  evi- 
dence in  the  case  showed  that  the  con- 
tract was  made  between  Peter  A.  Peter- 
son and  Peter  Olsen,  while  the  state- 
ment showed  a  contract  between  Peter 
A.  Peterson  and  Hans  O.  Peterson;  but 
as  it  also  appeared  in  evidence  that 
Hans  O.  Peterson  was  the  owner  of 
the  property  at  the  time  the  liens  were 
filed,  as  assignee  or  grantee,  and  was  in 
privity  -with  the  original  debtors  and 
took  the  property  subject  to  the  charge, 
the  statement,  although  inaccurate  as 
to  the  history  of  the  transaction,  set  out 
the  charges  according  to  their  legal 
effect  and  no  one  could  be  misled 
thereby.  The  claims  of  the  other  claim- 
ants are  set  out  in  full  in  the  reported 
case. 

In  Collins  v.  Snoke,  9  Wash.  566,  the 
notice  of  claim  was  as  follows:  "  No- 
tice is  hereby  given   that  Harry  J.  Col- 
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The  State  of  Alabama,  \ 
County  oi  Jefferson.       ) 

Be  it  known  that  I,  John  Doe,  of  Birmingham,  in  said  county  of 
Jefferson,  do  hereby  claim  a  lien  upon  the  building  and  land  herein- 
after described,  to  wit,  a  certain  three-story  brick  building  situate 
on  the  rear  part  of  lots  2  and  3,  block  122,  twentieth  street,  between 
avenues  X  and  Fin  the  city  oi  JBirmingham,  in  said  county  oi  Jeffer- 
son,"^ to  secure  the  payment  of  a  debt  contracted  and  owing  to  me 
for  labor  performed  (or  materials  furfiished^  in  the  erection  and  con- 
struction of  the  aforesaid  building,  amounting^  to  the  sum  of  two 
hundred  dollars,  after  deducting  all  just  credits  as  per  the  following 
just  and  true  account,  to  wit:  (Jfere  set  out  the  account,  showing  all 
Just  credits  and  the  balance  due^.  ^ 

The  name  of  the  owner  of  the  aforesaid  building  and  land  and  the 
estate  therein  on  which  said  lien  is  claimed  \s  Richard  Roe* 

The  name  of  the  person  who  contracted  the  said  debt  and  for 
whom  and  at  whose  request  the  said  labor  was  performed  (or  tnate- 


lins  and  Burton  V.  Collins,  partners 
doing  business  under  the  firm  name  of 
Collins  Brothfrs,  of  the  city  of  Seattle, 
county  of  King,  state  of  Washington, 
have  and  hereby  claim  a  lien  upon  that 
certain  building  or  structure  now  upon 
those  certain  lots  and  parcels  of  land 
situate  in  the  city  of  Seattle,  county  of 
King,  State  of  Washington,  and  de- 
scribed as  follows,  to  wit:  Lots  Nos.  11 
and  12  in  block  No.  j,  Ayer  and 0' Hara' s 
addition  to  the  city  of  Seattle.  That 
A.J.  Snoke  is  the  name  of  the  owner 
and  reputed  owner  of  said  premises 
and  caused  said  building  or  structure 
to  be  built  and  erected.  That  H.  C. 
Raymond  is  the  name  of  the  contractor 
who  on  or  about  the  igth  da.y  of  August, 
189/,  as  such  contractor,  made  and  en- 
tered into  a  contract  with  said  Collins 
Brothers,  under  and  by  which  the  hard- 
ware was  to  be  furnished  for  said 
building,  and  the  following  is  a  state- 
ment of  the  terms,  time  given  and  con- 
ditions of  said  contract,  to  wit:  The 
said  Harry  J.  Collins  and  Burton  V. 
Collins,  partners  as  aforesaid,  promised 
and  agreed  to  furnish  and  deliver  all 
hardware  that  the  said  //.  C.  Raymond 
should  require  to  be  used  in  the  con- 
struction and  erection  of  said  building, 
and  for  which  the  said  Collins  Brothers 
agreed  to  furnish  at  their  regular  retail 
price  or  prices  for  such  goods  so  sold 
and  delivered.  And  for  which  said 
contractor  agreed  should  be  paid  for 
within  sixty  days  after  the  same  was  so 
furnished.  That  said  contract  has  been 
fully  performed  on  the  part  of  said  Col. 


tins  Brothers,  and  the  same  was  com- 
pleted, and  they  ceased  to  furnish  said 
hardware  for  said  building  or  structure 
on  the  J  1st  day  of  August,  i8g/,  arid 
ninety  days  have  not  elapsed.  That 
the  amount  of  the  contract  price  for 
said  hardware  or  material  so  furnished 
as  aforesaid  is  %37.oy,  in  United  States 
gold  coin,  and  that  said  sum  is  the 
regular  retail  price  of  said  hardware  so 
sold,  furnished  and  delivered,  and  being 
the  amount  agreed  to  be  paid  for  the 
same  by  the  contractor.  That  the  said 
sum  of  no  amount  or  sum  dollars  has 
been  paid  on  said  contract  price,  and 
that  the  sum  of  %S7-07  in  gold  coin  of 
the  United  States  is  still  due  and  owing 
thereon  to  said  Collins  Brothers  after 
deducting  all  just  credits  and  offsets. 
Wherefore  said  Collins  Brothers  claim 
a  lien,"  etc.  This  notice  was  held 
sufficient. 

1.  Alabama. — Civ.  Code  (1896),  §  2727. 

See,  generally,  supra,  note  i,  p.  124. 

*  Place  of  Filing.  —  Statement  must  be 

filed  in  the  office  of  the  probate  judge 

of  the  county  in  which  the  property  is 

situated.     Ala.  Civ.  Code  (1896),  §2727. 

0.  Description  of  property  charged  with 
the  lien  must  be  given.  Ala.  Civ. 
Code  (1896),  i^  2727.  The  description 
given  in  the  text  was  sustained  in 
Hughes  V.  Torgerson,  96  Ala.  346. 

3.  No  error  in  amount  of  the  demand 
shall  affect  the  lien.  Ala.  Civ.  Code 
(1896),  g  2727. 

4,  No  error  in  name  of  owner  shall 
affect  the  lien.  Ala.  Civ.  Code  (1896), 
§  2727. 
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rials  furnished^  for  which  the  aforesaid  lien  is  claimed  is  William 
JVesl,  and  by  whom  said  building  was  erected  under  contract  with 
the  said  owner,  Richard  Roe. 

John  Doe. 
The  State  of  Alabama,  \ 
Jefferson  County.  j 

This  day  personally  appeared  before  me,  Norton  Porter,  a  notary 
public  in  and  for  the  county  and  state  aforesaid,  John  Doe,  who 
being  duly  sworn,  deposes  and  says  that  he  has  personal  knowledge 
of  the  matters  and  things  stated  in  the  foregoing  statement,  and 
that  the  same  are  tr^ie  to  the  best  of  his  knowledge  and  belief-. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  tenth  day  oi September,  iS99. 

(seal)  Norton  Porter,  Notary  Public 

within  and  for  the  county  oi  Jefferson,  State  of  Alabama. 

Form  No.  13670.' 

Notice  is  hereby  given  that  John  Doe  of  the  city  of  Denver,  county 
of  Arapahoe,  and  state  of  Colorado,  as  subcontractor,  does  make  the 
following  lien  claim  and  statement  of  his  demand  on  account  of  labor 
performed  upon  and  materials  furnished  and  actually  used  in  the 
construction  of  the  certain  building  or  structure  now  upon  the  certain 
lot  and  parcel  of  land  situate  in  the  county  oi  Arapahoe  and  state  of 
Colorado,  and  sought  to  be  charged  with  this  lien,  and  described  as 
follows,  to  wit:  {describing  realty). 

That  Richard  Roe  is  the  name  of  the  owner  of  said  premises,  and 
caused  said  building  or  structure  to  be  erected  thereon. 

That  William  West\%\.\\t  name  of  the  contractor  2  who,  on  or  about 
the  tenth  day  of  June,  iS99,  entered  into  a  contract  with  said  claimant 
John  Doe,  under  and  by  which  said  claimant  agreed  to  do  certain 
labor  and  furnish  certain  materials  in  the  construction  of  said  build- 
ing or  structure  and  the  following  is  a  statement  of  the  terms  and 
conditions  of  said  contract,  to  wit:  {Jlere  set  out  briefly  the  terms  and 
conditiofis  of  the  contract). 

That  such  contract  has  been  fully  performed  on  the  part  of  said 
claimant,  John  Doe,  and  the  said  building  or  structure  was  completed 
on  the  tenth  day  of  September,  iS99,  and  ttifo  months  have  not  elapsed 
since  the  same  was  completed  and  said  building  or  structure  finished. 

That  the  amount  of  the  contract  price  for  said  labor  and  materials 
furnished  as  aforesaid,  is  nine  hundred  and  eighty  dollars.^ 

That  said  William  West  has  ^3i\d  flve  hundred  dollars  *  on  said  con- 
tract price,  and  that  the  sum  oi  four  hundred  and  eighty  dollars  is  still 
due  and  owing  to  said  John  Doe  after  deducting  all  just  credits  and 
offsets.^  , 

1.  Colorado.  —  Laws  (1899),  c.  1 18,  §9.         3.  Total  amount  of  indebtedness  must  be 
See,  generally,  sup)-a,  note  i,  p.  124.     stated.     Colo.   Laws  (1899),  c.  118,  ^  9. 

2.  Name  of  contractor  most  be  stated  4.  Amount  of  credits  must  be  stated, 
when  lien  is  by  a  subcontractor,  or  if  Colo.  Laws  (1899),  c.  118,  §9. 
thenameof  the  contractor  is  not  known,  5.  Balance  due  or  owing  the  claimant 
a  statement  to  that  effect  is  necessary,  must  be  stated.     Colo.   Laws  (1899),  c. 
Colo.  Laws  (1899),  c.  118,  S  9-  118,  §9. 
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Wherefore,  the  said  John  Doe  claims  the  benefit  of  the  statute  to 
secure  liens  to  mechanics  and  others. 

John  Doe,  Claimant.^ 
State  of  Colorado, 
County  of  Arapahoe. 

John  Doe  being  duly  sworn,  upon  his  oath,  says:  That  he  is  the 
claimant  mentioned  in  the  foregoing  statement  signed  by  him,  that 
he  has  read  the  same  and  knows  the  contents  thereof,  and  that  such 
statement  is  true, 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  October, 
A.  D.  i899. 

My  Notarial  Commission  expnes  January  1,  igOO. 

(seal)  Norton  Forter,  Notary  Public. 

Form  No.  1 3  6  7  i .' 

To  Whom  it  May  Concern: 

Notice  is  hereby  given  that  the  undersigned  yi7^«  Z>^^,  of  the  city  of 
VVinfield,  in  the  county  of  Cowley,  in  the  state  of  Kansas,  as  subcon- 
tractor under  contract  with  the  contractor  hereinafter  named,  does 
hereby  claim  a  lien  upon  the  following  described  property,  to  wit: 
Lots  Nos.  19  and  20,  in  block  No.  5,  in  the  city  of  Winfield,  in  the 
county  of  Coivley,  of  said  state  of  Kansas,  as  platted  in  the  recorded 
plat  of  said  city,  now  on  record  in  the  office  of  the  register  of  deeds  for 
said  county  and  state,  together  with  all  the  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise  appertaining,  for  certain 
materials  furnished  by  said  claimant  to  said  contractor  to  be  used  in 
the  erection  of  and  which  were  used  in  the  erection  of  a  t7vo-story  frame 
building,  which  said  contractor  was  then  engaged  in  erecting  on  the 
aforesaid  described  property  for  the  owner  thereof,  the  items  of  said 
materials  as  nearly  as  practicable  being  set  out  in  the  bill  of  particulars 
hereto  annexed,  marked  Exhibit  A,  and  made  a  part  of  this  claim. 

The  amount  of  said  claim  is  nine  hundred  and  fifty  dollars,  with 
interest  thereon  from  the  tenth  day  oi  June,  iS99,  the  whole  thereof, 
remaining  due  and  unpaid. 

The  name  of  the  owner  of  said  aforesaid  described  premises  and  the 
building  erected  thereon,  and  who  caused  said  building  to  be  erected, 
is  Richard  Roe. 

The  name  of  the  contractor  to  whom  said  materials  were  furnished 
by  this  claimant  is  William  West. 

The  said  materials  for  which  claim  is  hereby  made  were  last  fur- 
nished by  claimant  under  said  contract  on  the  tenth  day  of  June, 
iS99,  and  sixty  days  have  not  elapsed  since  the  same  were  furnished. 

Witness  my  hand  this  tenth  day  of  July,  a.  d.  i899. 

John  Doe,  Claimant. ^ 

1.  Signature  of  the  affiant  to  the  verifi-  See,  generally,  supra,  note  i,  p. 
cation  shall  be  sufficient  signing  of  the     124. 

statement.     Colo.  Laws  (1899),  c.   118,  3.  Signatore.  —  Statement  need    not 

§  9.  be   signed.     Chicago    Lumber    Co.    v. 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  96.  Osborn,  40  Kan.  168;  Deatherage  v. 
§  24.  Woodsf  37  Kan.  59. 
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State  of  Kansas,  Cowley  County,  ss. 

John  Doe  being  by  me  first  duly  sworn,  on  oath  deposes  and  says 
that  he  is  the  claimant  in  the  foregoing  statement  for  lien,  and  that 
the  said  statement  and  the  account  set  out  in  the  exhibit  thereto 
attached  are  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  July,  1899. 
My  commission  expires  on  the ^rst  day  oi  January,  igOO. 

Norton  Porter,  Notary  Public. 

Form  No.  i  3672.' 
State  of  Louisiana,  \ 
Parish  of  Jackson.   [ 

Be  it  known  tha.\.  John  Doe,  of  the  parish  oi  Jackson,  in  the  state  of 
Louisiana,  claims  a  lien  and  privilege  upon  a  certain  building  situated 
on  land  owned  by  Richard  Roe  and  hereinafter  described,  for  labor 
performed  and  materials  furnished  by  him  in  the  erect'ion  and  con- 
struction of  said  building. 

The  land  upon  which  said  building  is  situated,  and  upon  which 
said  lien  and  privilege  is  claimed,  is  described  as  follows,  to  wit: 
(^Here  describe  the  premises'). 

Said  labor  was  performed  and  material  furnished  by  said  John  Doe 
for  and  to  William  West,  a  contractor  engaged  in  the  erection  of  said 
building,  under  contract  with  the  said  Richard  Roe,  the  owner  thereof, 
and  pursuant  to  a  contract  made  by  this  claimant  with  the  said  Will- 
iam West  as  such  contractor. 

A  particular  statement  of  the  aforesaid  labor  performed  and  mate- 
rials furnished  by  the  said  John  Doe,  the  amount  and  kind  of  labor 
performed  and  of  materials  furnished,  and  the  prices  at  which  and 
times  when  the  same  were  performed  and  furnished,  is  filed  herewith 
and  made  a  part  of  this  claim. 

The  amount  for  which  this  claim  is  filed  will  probably  be  due 
claimant  at  the  expiration  of  the  work. 

The  said  John  Doe  files  his  claim  with  the  clerk  of  the  Fourth 
Judicial  District  Court  of  the  state  of  Louisiana,  in  and  for  the  parish 
oi  Jackson,  pursuant  to  the  provisions  of  No.  134  of  the  acts  of 
Louisiana  of  1880,  and  requests  that  the  same  may  be  recorded  as 
provided  by  said  act. 

Dated  this  tenth  day  oi  June,  iS99. 

John  Doe. 

(^Attach  statement  oj  account. ) 
State  of  Louisiana,  \ 
Parish  of  Jackson. .  f 

Personally  came  and  appeared  before  me,  the  undersigned  authority, 
John  Doe,  who  being  by  me  first  duly  sworn,  makes  oath  and  says 
that  he  is  the  claimant  in  the  foregoing  claim  for  lien  and  privilege; 
that  the  account  therein  set  forth  is  just,  true  and  correct;  that  the 
materials  therein  specified  have  been  furnished  and  the  labor  in  said 

1.  Louisiana.  — Rev.  Laws  (1897),  p.  See,  generally,  supra,  note  i,  p. 
682;  Laws  (1880),  No.  I34,p.  l83,§ii?/j^5r.     124. 

134  Volume  12. 


13672.  MECHANICS'  LIENS.  13674. 

statement  mentioned  performed  by  him;  that  said  materials  were 
used  in  the  construction  of  the  building  therein  mentioned  and 
situated  on  the  land  therein  described;  that  the  charges  made  for 
said  labor  and  materials  set  forth  in  said  statement  are  correct ;  that  said 
claim  specified  in  said  statement,  amounting  to  the  sum  of  nine  hundred 
and  eighty  dollars,  is  justly  due  and  unpaid,  and  that  nothing  has  been 
paid  to  said  claimant  or  to  any  one  for  him  thereon;  that  said  claimant 
hereby  claims  a  lien  and  privilege  on  said  building,  the  land  upon 
which  the  same  is  situated  and  all  the  appurtenances  thereto,  under 
the  provisions  of  the  laws  of  Louisiana,  relating  to  privileges,  and 
desires  that  said  claim  be  recorded  and  preserved. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  tenth  day  ol  June,  i899. 

(seal)  .  -  Norton  Porter,  Notary  Public. 

Form  No.  13673.' 

(Precedent  in  Ricker  v.  Joy,  72  Me.  107.)' 

State  of  Maine. 
York,  ss. 

I,  Albert  H.  Ricker,  on  oath  depose  and  say  that  there  is  due  me 
from  Charles  E.  Joy,  the  sum  of  one  hundred  and  nineteen  dollars  and 
forty  cents  {%119  J^O-lOOy  for  labor  and  materials  furnished  for  and 
which  entered  into  the  dwelling-house  of  Si?neotiP.  Huntress,  situated 
on  land  owned  by  Simeon  P.  Huntress  on  the  easterly  side  o{  Portland 
street  near  the  "  Corner,"  so  called,  in  South  Berwick  village,*  and 
owned  by  said  Huntress;  that  I  claim  a  lien  upon  said  land  and 
dwelling-house  to  the  extent  of  the  debt  aforesaid. 

Albert  H.  Picker. 
Subscribed  and  sworn  to   this  third  day  o{  January,  i879,  before 
me. 

G.  C.  Yeaton,  Justice  of  the  Peace. 

Form  No.  13674.* 

(Precedent  in  Getchell  v.  Moran,  124  Mass.  404.)* 

I,  Leonard  A.  Getchell,  of  Boston,  in  the  county  of  Suffolk  and  Com- 
monwealth of  Massachusetts,  on  oath  do  certify  that  I  have  per- 
formed and  caused  to  be  performed  labor  as  a  carpenter  on  a  certain 

1.  Maine.  —  Laws  (1899),  c.  84,  §  i.        person  making  it  wilfully  claims  more 
See.  generally,  supra,  note  i,  p.  124.     than  his  due.     Me.  Rev.  Stat.  (1883),  c. 

2.  This  statement  was  held  sufficient     91,  §  33. 

and  to  comply  with  the  provisions   of  4.  No  inaccuracy  in  statement  relating 

the  statute.     It  was   further  held  that  to  property,  if  the  same  can  be  reason- 

the  statement  of  amount  due  was  suffi-  ably  recognized,  invalidates  the  proceed- 

cient  and  that  a  detailed  statement  of  ings.     Me.  Rev.  Stat.  (1883),  c.  91,  §  33. 

the  items  was  not  required.  6.    Massachusetts. — Stat.  (1892),  c.  191. 

Place  of  Filing.  — Claim  must  be  filed  See,  generally,  supra,  note  i,  p.  124. 

in  the  office  of  the  clerk  of  the  town  in  6.  This  statement  was  held  sufficient 

which   the   property  is   situated.     Me.  over  the  objection  that  the  initials  only 

Laws  (i8gg),  c.  84.  of    the   christian    name   of   the  owner 

3.  No  inaoooracy  in  stating  amount  due  were  given,  the  court  holding  that  it 
for  labor  or  materials  invalidates  the  was  an  incomplete  statement,  but  not 
proceedings,  unless  it  appears  that  the  an  erroneous  one;  that  it  did  not  tend  to 
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house  situated  in  the  Charlestown  District  of  said  Boston,  said  house 
being  a  double  wooden  house  and  situated  on  a  lot  of  land  {describing 
it  by  metes  and  bounds'),  being  the  premises  conveyed  to  John  P.  Aloran 
by  Sampson  Warren,  by  deed  dated  May  9,  i87^  and  recorded  with 
Sujfo/k  Deeds,  book  1211,  page  181;  that  the  said  lot  and  building  are 
owned,  or  believed  by  me  to  be  owned,  by  Jo/in  P.  Moran,  of  Chelsea, 
in  said  county.  And  I  further  certify  that  I  have  and  claim  a  lien 
upon  said  house  and  the  appurtenances  thereto  belonging,  and  the 
lot  of  land  on  which  said  house  stands,  and  the  interest  of  the  owner 
or  owners  thereof,  to  secure  the  amount  due  me  for  labor  performed, 
with  interest,  and  all  costs  and  expenses  of  enforcing  said  lien.  And 
I  further  certify  that  said  labor  was  performed  in  pursuance  of  a  con- 
tract made  by  me  with  one  J.  H.  Staples,  of  said  Chelsea,  and  that 
said  Staples  was  duly  authorized  to  make  said  contract  by  said  J.  P. 
Moran;  and  I  further  certify  that  my  contract  with  said  Staples  was 
to  labor  and  furnish  labor  by  the  day  on  said  house,  and  to  receive 
therefor  a  just  and  reasonable  sum  per  day;  and  in  accordance  there- 
with I  performed  and  caused  to  be  performed  labor  amounting  to 
%102,  and  there  is  due  therefor  the  sum  of  %12. 

I  further  certify  that  I  ceased  to  labor  and  cause  labor  to  be  per- 
formed on  said  house  on  Xhe  first  day  of  August,  a.  d.  i874,  and  that 
the  account  hereto  annexed  is  a  just  and  true  account,  and  that  the 
credit  therein  given  is  the  only  credit.^ 

\^Leonard  A.  Getchell. 

Sworn  to  before  me  \.\i\%  first  day, of  September,  a.  d.  i874. 

Abraham  Kent,  Justice  of  the  Peace.  J^ 

jnislead  as  to  the  identity  of  the  owner,  the  contract  price  or  the  credits  to  be 

though  it  might  perhaps  fail  to  give  the  allowed    for    materials,    and    there    is 

fullest  information,  and  if  the  respond-  no    intention    to    mislead,   it    is    valid, 

ent  were  the  only  Moran  whose  initials  Borden  v.  Mercer,  163  Mass.  7;  Mass. 

were  J.  P.  the  statement  was  complete.  Stat.  (1892),  c.  191. 

If  he  were  not,  the  statement  of  name         If  contract  is  entire  and  includes  both 

was  sufficiently  full  to  enable  all   per-  labor  and  materials  at  an  entire  price, 

sons  interested  in  knowing  the  state  of  the  contract  price,  the  number  of  days 

the  title  to  the  premises  in  question  to  of  labor  performed  or   furnished   and 

ascertain  on  the   record,  by  the  aid  of  the   value   of  the  same   shall    also    be 

the    usual    index,    what    property    the  stated.       Mass.     Stat.    (1892),    c.     191. 

claimant   intended    to    hold    his   claim  French    v.     Hussey,     159    Mass.    206; 

against;     that     while     it    is    desirable  Ellinvvood  v.  Worcester,  154  Mass.  590; 

that  the  christian  names  of  the  parties  Hurley  v.  Lally,  151  Mass.  129;  Gogin 

should  be  given,  and  the  habit  of  using  v.  Walsh,  124  Mass.  516. 
initials  only  is  not  to  be  commended.  Where  claim  arises  for  labor  only,  it 

yet  such  irregularity  does  not  amount  to  is  not  necessary  to  specify  the  number 

a  failure  to  state  the  name  of  the  owner  of  days   of  labor  as  a  separate  item, 

within  the  requirements  of  the  statute.  Patrick  v.  Smith,  120  Mass.  510. 

Place  of  Filing.  —  The  statement  shall  Where  contract  was  not  completed,   a 

be  filed  with  the  register  of  deeds  for  statement  which  claims  a  lien  for  the 

the    district   or    county    in    which    the  whole  amount. of  the  contract,  alleging 

property     is     situated.       Mass.     Stat,  that   the  contract   has   not    been   fully 

(1892),  c.  191.  performed,  and  not  stating  the  propor- 

1.  Account  and  Statement  of  Amotint —  tion  and  the  value  of  the  labor  which 

Generally.  —  A  just  and  true  account  of  has  been  actually  performed,  is  insuf- 

the  amount  due  after  all  just  credits  ficient.     Lewin  v.  Whittenton  Mills,  13 

given    must    be   stated.      Mass.    Stat.  Gray  (Mass.)  100. 
(1892),  c.  191.  2.  The  matter  supplied  within  [  ]  will 

Where  the  certificate  fails  to  set  out  not  be  found  in  the  reported  case. 
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Form  No.  13675.' 

John  Doe  of  the  city  of  St.  Joseph^  in  the  county  of  Buchanan^  in 
the  state  oi  Missouri.,  this  tenth  day  oi  June,  i899,  files  his  account 
hereinafter  set  forth  for  materials  furnished  by  him  to  William  West, 
of  said  city  of  St.  Joseph,  under  contract  with  said  William  West,  as 
contractor  for  Richard  Roe  of  said  city  of  St.  Joseph,  to  be  used  in  the 
erection  of  that  certain  three-story  frame  building  (^or  other  improve- 
ment, as  the  case  may  be,  describing  the  same)  situated  upon  the  following 
described  premises,  to  wit:  (describing premises),  said  premises  and  the 
building  thereon  erected  (or  the  improvements  thereon  made)  being  the 
property  of  Richard  Roe,  said  account  being  filed  for  the  purpose  of 
a  lien  upon  said  described  premises  and  the  aforesaid  building  erected 
thereon,  and  being  as  follows,  to  wit:  (Here  set  out  an  itemized  state- 
ment of  account,  giving  dates  when  materials  were  furnished,  the  prices 
thereof,  all  credits,  and  balance  due). 

State  of  Missouri,        \ 
County  of  Buchanan.  \ 

John  Doe,  of  lawful  age,  being  duly  sworn,  on  oath  says  that  the 
foregoing  is  a  just  and  true  account  of  the  demand  due  said  John  Doe 
for  materials  furnished  by  him  to  and  for  the  building  and  improve- 
ments hereinbefore  described,  after  all  just  credits  have  been  given; 
that  said  materials  were  furnished  to  and  for  said  building  and 
improvements  by  affiant  at  the  instance  and  request  of  and  under  a 
verbal  contract  with  William  West,  contractor  of  Richard  Roe,  for  the 
erection  of  said  building  and  improvements;  that  the  foregoing 
description  is  a  true  description  of  the  property  to  and  for  which  said 
materials  were  furnished,  and  to  which  this  lien  is  intended  to  apply, 
or  so  near  as  to  identify  the  same;  that  said  demand  accrued  on  the 
tenth  ddiy  of  March,  i899,  and  within  four  months  prior  to  the  filing 
of  this  lien;  that  on  the  t7venty-ninth  day  of  May,  iS99,  and  more  than 
ten  days  prior  to  the  filing  of  this  lien,  affiant  gave  notice  to  said 
Richard  Roe  oi  his  claim  against  the  said  William  West,  the  amount 
thereof,  from  whom  due  and  of  his  intention  to  file  a  lien  therefor; 
that  said  Richard  Roe  was,  as  affiant  is  informed  and  believes,  the 
owner  of  the  above  described  premises  and  building  and  improve- 
ments thereon,  at  the  time  said  contract  was  made  and  said  materials 
furnished,  and  that  said  Richard  Roe  is  now,  as  affiant  is  informed 
and  believes,  the  owner  of  the  above  described  premises  and  the 
aforesaid  building  and  improvements  thereon. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  June,  i899. 
My  commission  will  expire  December  31st,  i899. 

(seal)  .  Norton  Porter,  Notary  Public. 

1.  Missouri.  —  Rev.    Stat.   (1889),    §  in  the  office  of  the  clerk  of  the  circuit 

670Q.  court  of  the  county  where  the  property 

See,  generally,  supra,  note  i,  p.  124.  is  situated.     Mo.   Rev.    Stat.   (1889),  ^ 

Place  of  Filing.  —  Claim  shall  be  filed  6709. 
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Form  No.  13676.* 

State  of  Nebraska,  \ 
County  of  Colfax.    \ 

John  Doe,  being  first  duly  sworn,  on  his  oath  says: 

That  the  account  hereunto  annexed,  marked  Exhibit  A,  is  a  full, 
true  and  correct  itemized  account  of  the  labor  performed  and  mate- 
rials furnished  by  him  to  and  for  the  said  William  West,  in  said 
county,  and  that  the  prices  thereof  set  forth  in  said  account  are  just 
and  reasonable,  and  in  accordance  with  the  contract  hereinafter 
mentioned,  and  that  there  remains  due  and  unpaid  thereon  the  sum 
of  eight  hundred  and  fiinety-one  (^891.00)  dollars. 

That  said  labor  was  performed  and  said  materials  were  furnished 
under  and  by  virtue  of  a  written  contract  between  the  said  John  Doe 
and  said  William  West,  a  copy  of  which  contract  is  hereto  annexed, 
marked  Exhibit  B?^ 

That  said  labor  was  performed  and  said  materials  were  furnished 
in  good  faith  for  the  purpose  of  erecting  and  constructing  a  certain 
/7£'^-story  frame  dwelling  standing  on  the  land  hereinafter  described, 
and  said  William  West  was  the  contractor  therefor  with  the  said 
Richard  Roe,  the  owner  thereof,  hereinafter  mentioned.^ 

That  the  said  Richard  Roe  was,  at  the  time  said  contract  was 
entered  into  and  said  labor  was  performed  and  said  materials  were 
furnished,  the  owner  of  said  land  hereinafter  described,  and  that  said 
building  above  mentioned  is  situated  on  the  said  land  owned  by  the 
sdtXd  Richard  Roe,  and  which  land  is  described  as  follows,  to  wit: 

Situate  in  the  county  of  Colfax  and  state  of  Nebraska,  and  known 
as  (Jlere  describe  the  land^. 

That  the  first  of  said  labor  was  performed  and  materials  were 
furnished  on  the  tenth  day  of  June,  iS99,  and  the  last  on  the  frst  day 
o{  September,  iS99.'*' 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §  labor  has  been  done  or  materials  fur- 
3667  et  seq,  nished  upon  a  written  contract,  the  same 

See,  generally   supra,  note  i,  p.  124.  or  a  copy  thereof  shall  be  filed  with  the 

It  is  sufficient  compliance  with   the  account    of    lien.     Neb.     Comp.    Stat, 

requirements  of    the    statute    that   the  (1899),  §  3668. 

papers  signed,  sworn  to  and  filed,  con-  In  Garlichs  v.  Donnelly,  42  Neb.  57, 
tain  an  account  in  writing,  stating  the  it  was  held  that  a  written  contract  need 
character  and  kind  of  labor  or  the  not  be  attached  to  a  lien  filed  by  a  sub- 
character  and  value  of  material.     To  contractor. 

require    any   further    particularity   or  3.  Owner    of    property    need    not    be 

specification   would  require  the  doing  named.     Garlichs  z*.  Donnelly,  42  Neb. 

of   an    unnecessary    thing    and    work  57. 

hardship  and  loss  to  claimants.     Manly  4.  Time  of  Tiling. —  When  the  lien  is 

V.  Downing,  15  Neb.  637.  claimed  by  a  journeyman  or  laborer,  it 

Account  and  affidavit   should  be  con-  must  be  filed  within  sixty  days,  when 

strued  together,  and  if  so  construed  they  by  a  subcontractor,  within  four  months, 

substantially  comply  with   the  statute  after    the    performance   of    the    labor 

they  are  sufficient.    Drexel  v.  Richards,  or  furnishing    of   the    material.     Neb. 

50   Neb.   509;    Wakefield   v.    Latey,  39  Comp.  Stat.  (1899),  §§  3667,  3668. 

Neb.  285.  Where    account    shows    time    when 

Place  of  Filing.  —  Claim  must  be  filed  material   was   furnished  or  labor  per- 

with  the  register  of  deeds  of  the  county  formed,  a  statement  of  the  time  when 

wherein    the    land   is   situated.     Neb.  such  performance  begun  and  ended  is 

Comp.  Stat.  (1899),  §  3667.      '  not   required.     Garlichs    v.    Donnelly, 

2.  Written    Contract.  —  When     any  42  Neb.  57. 
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And  this  affiant  further  says  that  he  is  the  legal  owner  of  the  above 
mentioned  account,  and  that  he  claims  a  lien  on  the  premises  for 
the  full  amount  thereof,  to  wit:  The  sum  of  eight  hundred  and  ninety- 
one  i^SdlW)  dollars,  with  interest  thereon  at  the  rate  of  six  per  cent, 
per  annum  from  the  first  day  oi September,  iS99. 

John  Doe. 
Subscribed  in  my  presence  and  sworn  to  before  me  this  fifteenth 
day  of  October,  iS99. 

(seal)  Norton  Porter, 

Notary  Public  in  and  for  the  County 
and  State  aforesaid. 

Form  No.  13677.' 

In  the  Office  of  the  Clerk  of  the  County  of  Hudson. 
John  Doe,  claimant,  \ 

against  >•  Lien-claim. 

William  West,  builder,  and  Richard  Roe,  owner.  ) 

Be  it  known,  that  John  Doe,  of  the  city  of  Jersey  City,  in  said  county, 
claims  a  lien  upon  the  building  and  lands  hereinafter  described,  pur- 
suant to  the  provisions  of  "An  Act  to  secure  to  mechanics  and 
others,  payment  for  their  labor  and  materials  in  erecting  any  build- 
ing,'" and  the  several  supplements  thereto,  for  a  debt  contracted  and 
owing  to  him  for  labor  performed  and  materials  furnished  for  the 
erection  and  construction  of  said  building  as  hereinafter  set  forth, 
to  wit: 

First.  —  The  said  building  is  {Give  description  of  building)  on  a  lot 
of  land  or  curtilage,  situated  in  the  city  oi  Jersey  City,  in  the  county 
of  Hudson,  and  state  of  New  Jersey,  and  more  particularly  described 
as  follows:  (jGive  description  of  land). 

Second.  —  The  name  of  the  owner  of  the  said  land  and  estate 
therein,  on  which  said  lien  is  claimed,  \s  Richard  Roe,  who  has  an 
estate  in  fee  simple  therein. 2 

Third.  —  The  name  of  the  person  who  contracted  the  said  debt  and 
for  whom  and  at  whose  request  the  said  labor  was  performed  and 
materials  furnished  for  which  the  aforesaid  lien  is  claimed  is  the  said 
William  West. 

Fourth. — The  following  is  a  bill  of  particulars  of  the  aforesaid 
labor  performed  and  materials  furnished  by  the  said  John  Doe,  claim- 
ant, the  amount  and  kind  of  labor  performed  and  of  materials 
furnished,  and  the  prices  at  which  and  times  when  the  same  were  per- 
formed and  furnished,  giving  credit  for  all  the  credits  thereupon  and 
deductions  that  ought  to  be  made  therefrom,  and  exhibiting  the 
balance  justly  due  to  him  from  the  said  William  West,  to  wit:  {Here 
set  out  in  detail  the  material  furnished  and  labor  performed,  the  amount 
and  kind  thereof,  the  prices  at  7vhich  and  the  times  when  the  same  were 

1.  New  Jersey,  —  Laws  (1898).  c.  226,  2.  Estate  on  which  the  lien  is  filed  need 
§  16.  not  be  stated  in  the  claim.     Cornell  v. 

See,  generally,  suprof,  note  i,  p.  124.       Matthews,  27  N.  J.  L.  522. 
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furnished  and  performed^  the  payments  thereupon  and  other  credits  allmved 
and  the  balance  due')}- 

All  the  above  labor  was  performed  and  materials  furnished  between 
the  tenth  day  of  June^  1 859,  and  the  first  day  of  September,  1 859. 

John  Doe,  Claimant. 
State  of  New  Jersey,  ) 
Hudson  County,  \ 

John  Doe,  of  the  city  oi  Jersey  City  in  said  county  of  Hudson,  of  full 
age,  being  duly  sworn,  on  his  oath  saith,  that  he  is  the  claimant 
named  in  the  foregoing  claim;  that  the  within  bill  of  particulars  and 
statements  therein  set  forth  are  true;  that  the  same  is  for  labor  per- 
formed and  materials  furnished  by  the  claimant  in  the  erection  of  the 
building  in  the  said  claim  described,  at  the  times  therein  specified, 
and  that  the  amount,  as  claimed  therein,  is  justly  due  and  owing  from 
the  said  William  West  to  the  claimant. 

John  Doe. 

Sworn  and  subscribed  before  me,  this  fifteenth  day  of  October,  i899. 

(seal)  Norton  Porter,  Notary  Public. 

{Indorsement.  )2 

Form  No.  1 3  6  7  8  .^ 

To  the  County  Clerk  of  the  County  of  Albany,'^  in  the  State  of  New 

York,  and  to  Richard  Roe,  owner  and  person  in  interest:  and  all 

others  whom  it  may  concern: 

Take  notice,  that  John  Doe,  residing  at  No.  100  West  street  in  the 

city  of  Albany,  county  of  Albany,   and  state  oi  New  York,^  as  lienor- 

has  and  claims  a  lien  against  ^/V^ar^/y?^?!?,* as  owner  of  the  real  prop- 

1.  Bill  of  particulars,  exhibiting  the  Form  of  indorsement  may  be  thus: 
amount  and  kind  of  labor  performed  "  Summons  was  issued  on  the  within 
and  of  materials  furnished,  and  the  claim  this  tenth  day  ol  July,  igoo,  in 
price  at  which  and  the  times  when  the  favor  of  yohti  Doe,  claimant,  against 
same  were  performed  and  furnished,  William  West, \i\\\\di&r  2lX\A  Richard  Roe, 
and  giving  credit  for  all  the  credits  owner.  Calvin  Clark,  Clerk." 
made  thereupon  and  deductions  that  3.  New  York.  —  Laws  (1897),  c.  418. 
ought  to  be  made  therefrom,  exhibiting  §  3. 

the  balance  justly  due  to  such  claimant,  See,  generally,  supra,  note   i,  p.  124. 

must  be  set  out  in   the  claim.     N.  J.  4.  Notice   must  be  filed  in  the  clerk's 

Laws  (1898),  c.  226,  §  16,  subs.  4.  office  of  the  county  where  the  property 

When  the  work  or  materials  or  both  is    situated,     and    if    the    property   is 

are  furnished  by  contract,  the  bill  need  situated    in   two  or  more  counties  the 

not  state  the  particulars  of  such  labor  notice  shall  be  filed  in  the  office  of  the 

or  materials  other  than  by  stating  gen-  clerk  of  each  of  said  counties.     N.  Y. 

erally  that  certain  work  therein  stated  Laws  (1897),  c.  418,  §  10. 

was  done  by  contract  at  a  price  men-  5.  Eesidence  of  lienors  must  be  stated, 

tioned.     N.  J.  Laws  (1898),  c.  226,  ^  16,  N.  Y.  Laws  (1897),   c.  418,  ^  9,  subs,  i, 

subs.  4.  A  provision  in   the  statutes  of  1883, 

If  the  bill  of  particulars  shall  contain  similar  to  that  contained  in  the  present 

any  wilful  or  fraudulent  misstatement  statute,  that  the  names  and  residences 

of  the  matters  to  be  inserted  therein,  of  all  claimants  shall  be  given  in  the 

the  building  or  lands  shall  be  free  from  notice,    was  held   to   mean   those   per- 

all  liens  for  the  matters  in  such  claim,  sons  interested  in  the  particular  claim 

N.  J.  Laws  (1898),  c.  226,  subs.  4.  filed,  and  not  all  persons  having  claims 

2.  Indorsement,  —  Time  of  issuing  against  the  property.  Morgan  v.  Tay- 
summons    shall  be  indorsed  upon  the  lor,  15  Daly  (N.  Y.)  304. 

claim  upon  the  sealing  thereof.     N.  J.         6.  Failure  to  state  name  of  true  owner 
Laws  (1898),  c.  226,  §  18.  or   contractor   or   a   misdescription    of 
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erty  hereinafter  described,  and  upon  the  said  real  property,  and  the 
right,  title  and  interest  of  the  said  owner  therein,  and  the  improve- 
ments thereon,  for  eight  hundred  and  ninety-nine  dollars  and  nineteen 
cents  ($899.19),  being  the  value  and  agreed  price^  of  certain  work, 
labor  and  service  performed  and  materials  furnished,  to  wit:  (Here 
specify  the  7Vork,  labor  and  services  performed  and  materials  furnished), 
for  the  improvement  of  the  said  real  property  hereinafter  described.^ 

That  the  interest  of  the  said  owner  in  said  real  property,  as  far  as 
known  to  the  said  lienor,  is  (state  interest  of  owner  as  far  as  known)? 

That  said  materials  were  furnished  and  labor  performed  in  pursu- 
ance of  an  agreement  with  William  West,  contractor  with  the  said 
Richard  Roe,  for  the  improvement  of  the  said  real  property,  and  with 
the  consent  (or  at  the  request)  of  the  said  owner. thereof,  (ox  of  Nathan 
Hale,  the  agent,  or  William  West,  the  contractor  of  the  said  owner 
thereof). 

That  the  amount  unpaid  the  said  lienor  for  such  labor  and  materials 
is  eight  hundred  and  niftety-nine  dollars  and  nineteen  ctnt^  (%899.19).^ 

That  the  first  item  of  work  was  performed  and  materials  furnished 
on  the  tenth  day  oi  April,  iS99,  and  the  last  item  of  work  was  per- 
formed and  materials  furnished  on  the  tenth  day  of  June,  i899. 

That  the  real  property  for  the  improvement  of  which  said  labor 
was  performed  and  said  materials  were  furnished,  is  situated  on  the 
south  side  of  Pleasant  street,  and  known  and  distinguished  as  No. 
200  of  said  street,*  in  the  city  of  Albany,  in  the  county  of  Albany,  and 
state  oi  New  York,  and  described  as  follows,  to  wit:  (Give  description 
of  property  sufficient  for  identification). 

Also,  take  notice,  that  said  John  Doe  has  and  claims  a  lien  for  the 
agreed  price  and  value  of  such  labor  and  materials  upon  said  real 
property,  improved  and  to  be  improved  thereby,  and  upon  such 
improvements,  for  the  amount  unpaid  as  aforesaid,  in  pursuance  of 
the  statute  in  such  case  made  and  provided. 

'Dsitt^  August  10,  iS99 

John  Doe,  Lienor. 
State  of  New  York,  ) 
County  of  Albany,     >  ss. 
City  of  Albany.  ) 

John  Doe  being  duly  sworn,  deposes  and  says,  he  is  the  lienor 
mentioned  and- described  in  the  foregoing  notice:  that  deponent 
knows  the  contents  of  said  notice:  that  the  statements  therein  con- 
tained are  true  to  his  own  knowledge,  except  as  to  the  matters  therein 

the  true  owner  shall  not  affect  the  va-  lien.     Smith  v.   Baily,  8  Daly  (N.  Y.) 

lidity  of  the  lien.     N.  Y.   Laws  (1897),  128. 

c.  418,  ^  9,  subs.  7.  3.  Interest  of  owner  in    the  property 

1.  Agreed  price  or  value  of  labor  and  must  be  stated.  N.  Y.  Laws  (1897),  c. 
materials  must  be  stated.     N.  Y.  Laws  418,  ^  9,  subs.  2. 

(1897),  c.  418,  ^  9,  subs.  4.  4.  Amount  unpaid  to  lienor  must  be 

2.  Labor  performed  or  to  be  performed  or  stated.  N.  Y.  Laws  (1897),  c.  418,  §  9, 
materials  furnished   or  to  be  furnished     subs.  5. 

must  be  stated  in   the  notice.     N.  Y.         6.  Street  and  number,  if  known,  must 

Laws  (1897),  c.  418,  §  9,  subs.  4.  be   given,    if   property  is   in   a  city  or 

Wherethecontract  was  not  in  writing,  village.     N.  Y.  Laws  (1897),   c.  418,  § 

such  fact  need    not   be   stated   in  the  9,  subs.  7. 

141  Volume  12. 


13678.  MECHANICS '  LIENS.  13679. 

stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

John  Doe. 

Sworn  to  before  me  this  tenth  day,  of  August,  i899. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  13679.' 

The  State  of  Ohio,     )  ^^ 

Hamilton  County,  ss,  f  -^  ' 

John  Doe,  being  duly  sworn,  says  the  account  hereto  annexed, 
marked  Exhibit  A,  is  a  true  and  correct  account  of  the  amount 
and  value  of  the  labor  performed  and  materials  furnished  by  him  to 
and  for  the  said  Richard  Roe  at  said  county,  with  all  credits  and 
offsets  thereon,  and  that  the  prices  thereof  set  forth  in  said  account 
are  just  and  reasonable,  and  that  there  remains  due  and  unpaid 
thereon  the  sum  of  eight  hundred  and  ninety  dollars.  ^ 

That  said  labor  was  performed  and  said  materials  were  furnished  at 
the  time  in  said  account  mentioned  under  and  by  virtue  of  a  written 
contract,  between  said  Johti  Doe  and  said  Richard  Roe,  who  was  then 
the  contractor  of  William  West,  the  owner  of  the  land  hereinafter 
described,  a  copy  of  which  contract  is  hereto  annexed,'  marked 
Exhibit  B? 

That  said  labor  was  performed  and  said  materials  were  furnished, 
in  good  faith,  for  the  purpose  of,  and  were  actually  applied  toward, 
and  used  in,  constructing  a  certain  /7c/<7-story  frame  dwelling-house 
standing  on  a  lot  of  land  hereinafter  described. 

And  this  affiant  says  that  the  said  William  West  was,  at  the  time 
said  contract  was  entered  into,  and  said  labor  was  performed,  and 
said  materials  were  furnished,  the  owner  of  said  dwelling-house,  and 
that  said'  building  is  situated  upon  a  certain  lot  of  land  owned  by  said 
William  West,  and  which  said  lot  of  land  is  described  as  follows,  to  wit: 

Situated  in  the  township  oi  Harrison,  connX-y  oi  Hamilton,  and  state 
of  Ohio,  and  known  as  (^Here  describe  the  land^. 

And  this  affiant  further  says  that  said  John  Doe  is  the  legal  owner 
of  the  above  mentioned  claim. 

The  said  John  Doe  claims  a  lien  in  the  premises. 

John  Doe. 

Sworn  to  by  ssad  John  Doe,  before  me,  and  by  him  subscribed  in 
my  presence,  this  tenth  day  of  June,  a.  d.  \%99. 

(seal)  Norton  Porter, 

Notary  Public  in  and  for  the  county  and  state  aforesaid.^ 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  ^  If  promissory  note  is  given,  statement 
3202.  must  set  out  a  description  of  such  note. 

See,  generally,  supra,  note  i,  p.  124.  Bates' Anno.  Stat.  Ohio  (1897),  §^3^85, 

Place  of  Filing.  —  Claim  shall  be  filed  3202. 

with  the  recorder  of  the  county  wherein  Amount  and  times  of  payment  under  the 

the  property  is  situated.     Bates'  Anno,  contract  must  be  stated.     Bates'  Anno. 

Stat.  Ohio  (1897),  ^  3202.                       '  Stat.  Ohio  (1897),  ^§  3185,  3202. 

2.  Amount  and  value  of  labor  or  mate-  3.  If  contract  is  in  writing,  a  copy 
rial  after  all  credits  and  setoffs  must  be  thereof  must  be  set  out  in  the  claim, 
stated.  Bates'  Anno.  Stat.  Ohio  (1897),  Bates'  Anno.  Stat.  Ohio  (1897;,  g§  3185, 
§  3202.  3202. 
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Form  No.  13680.' 
(Precedent  in  Blanshard  v.  Schwartz,  7  Okla.  28.)' 

C.  A.  Schwartz  represents  that  he  is  the  claimant  fiHng  this  state- 
ment or  lien  as  hereinafter  specified;  that  under  and  in  pursuance 
of  a  contract  therefor,  made  by  C.  A.  Schwartz,  the  claimant  herein, 
with  Brenneman  of  Line,  contractors,  with  Murray  &•  Moore,  owners 
of  land  described  below,  the  said  claimant  furnished  material  to  the 
amount  of  $389.58,  which  said  C.  A.  Schwartz  furnished  between  the 
27th  day  of  September,  i893,  and  the  27th  day  of  October,  i893,  and 
that  the  exhibit  hereto  attached,  marked  "^,"  and  made  a  part 
hereof,  contains,  as  near  as  practicable,  a  statement  of  the  items  of 
said  materials  furnished;  that  there  remains  due  and  wholly  unpaid 
from  said  contractors  and  owners"  to  the  claimant  herein  named, 
under  said  contract,  the  sum  oi^l4.S8;  that  said  material  furnished 
was  used  for  the  erection  and  improvement  of  a  certain  building 
situated  upon  the  following  described  tract  or  piece  of  land,  situated 
[in  the  town  of  Newkirk^  in  the  county  of  Kay,  territory  of  Okla- 
homa, to-wit:  lot  No.  15,  in  block  3Ji.  [in  said  town]  ;3  and  said  C.  A. 
Schwartz  further  says  that  this  statement  made  aqd  filed  upon  the, 
said  premises  for  said  sum  oi%31Jf..58,  \.\\&  amount  due  claimant,  is 
herein  set  forth. 

[C.  A.  Schwartz. 
Territory  of  Oklahoma,  ) 
County  of  Kay.  \ 

C.  A.  Schwartz  being  duly  sworn  deposes  and  says  that  he  is  the 
claimant  mentioned  in  and  who  signed  the  foregoing  statement;  that 
deponent  knows  the  contents  of  said  statement,  and  that  the  same 
are  true  to  his  own  knowledge. 

C.  A.  Schwartz. 

Sworn  to  and  subscribed  before  me  this  tenth  day  of  November,  iS93^ 

(seal)  Norton  Porter,  Notary  Public.]'^ 

Form  No.  i  3  6  8  i  .■• 

(Precedent  in  Milligan  v.  Phipps,  153  Pa.  St.  209.)' 
[In  the  Court  of  Common  Pleas  for  the  County  of  Delaware.^ 
Samuel  Milligan  ^ 

against  I  \^June  Term,  \W1. 

Amanda  A.  Phipps,  owner  or  reputed  o7vner,  j  No.  57.  p 
and  Alfred  P.  Phipps,  contractor.  J 

1.  Oklahoma.  —  Stat.  (1893),  §  4529.        made  a  part  of  the  lien  claim  the  claim 
See,  generally,  supra,  note  I,  p.  124.       was  sufficient. 

2.  It  was  contended  in  this  case  that  Place  of  Filing.  —  Claim  must  be  filed 
the  description  of  the  land  upon  which  with  the  clerk  of  the  district  court  of 
the  building  was  erected  was  insuffi-  the  county  in  which  the  land  is  situated, 
cient,  as  it  did  not  state  in  what,  if  any,  Okla.  Stat.  (1893),  §  4529. 

town  site  the  land   was  situated.     The  3.  The  matter  supplied  within  []will 

court    held    that    while    the  statement  not  be  found  in  the  reported  case, 

itself  was  defective  an  that  point,  the  i.  Pennsylvania.  —  Bright.  Pur.  Dig. 

itemized  account  attached  and  made  a  (1894),  p.  1316,  §  55. 

part  of  the  statement  clearly  showed  in  See  also,  generally,  supra,  note  i,  p.  124. 

what  township  the  property  was  situ-  6.  The  claim  set  out  in  the  text  was 

ated,  and  as  the  itemized  statement  was  held  sufficient. 
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Samuel Milligan,  of  the  city  of  Philadelphia,  architect,  files  this  his 
claim  for  the  payment  of  the  sum  of  nine  hundred  dollars^  against  all 
that  certain  two-and-a-half  story  stone  dwelling  house,  erected  on  all 
that  certain  lot  or  piece  of  ground  {describing  it).  Said  sum  of  nine  hun- 
dred do\\a.vs  being  a  debt  contracted  for  work  and  labor  done  (to  wit: 
making  plans  and  drawings  for  the  said  building  and  overseeing  its 
erection)  by  the  said  claimant  in  and  about  the  erection  and  con- 
struction of  said  building  and  upon  the  credit  thereof  within  six 
months  continuously  last  past  to  wit:  between  the  17th  of  May, 
i890,  and  the  37th  oi  January,  i891,  of  which  said  building  the  said 
Amanda  A.  Phipps  is  the  owner  or  reputed  owner,  and  the  said  Alfred 
P.  Phipps  contractor  at  whose  special  instance  and  request  said 
work  and  labor  was  done  by  the  claimant  —  said  work  and  labor 
having  been  so  done  by  the  claimant  under  a  verbal  contract  made 
between  him  the  said  claimant  and  the  said  Alfred  P.  Phipps  that  he 
the  said  claimant  should  make  the  said  plans  and  drawings  for  the 
said  building  and  oversee  its  erection  for  the  sum  of  ten  per  cent  upon 
the  cost  thereof  2  —  and  the  claimant  avers  that  the  cost  of  said 
building  was  nine  thousand  Ao\\2iX?>  —  and  the  claimant  claims  to  have 


1.  Amonnt  claimed  to  be  due  must  be 
stated.  Bright.  Pur.  Dig.  Pa.  (1894),  p. 
1316,  §  56. 

Where  claim  is  for  materials  and 
labor,  the  amount  claimed  for  each 
must  be  specified.  Noll  v.  Swineford, 
6  Pa.  St.  187. 

Value  of  work  done  must  be  stated. 
Singerly  v.  Cavvley,  26  Pa.  St.  248. 

That  materials  were  famished  or  labor 
performed  under  a  contract  need  not  be 
averred  in  the  lien.  Wagner  v.  Man- 
beck,  18  Pa.  Co.  Ct.  47t. 

Special  contract  under  which  build- 
ing was  erected  need  not  be  referred  to. 
O'Brien  v.  Logan,  9  Pa.  St.  97. 

2.  Bill  of  Particulars.  —  Where  the 
account  is  stated  in  a  bill  of  particulars 
annexed  to  and  referred  to  in  the  state- 
ment, it  is  sufficient.  Knabb's  Appeal, 
10  Pa.  St.  186. 

In  Smith  v.  Sarver,  (Pa.  1886)  7  Atl. 

Rep.  99,  the  bill  of  particulars,  which 

was  held  suflScient,  was  as  follows: 
''Mrs.    Catharine  f.    Smith,   Owner, 

and  W.  f.  Quinn,  Contractor,  April  7, 

i8<?5',  to  Louis  Sarver,  Dr. 

Td  1,100  yards  of  plastering  on 
house  of  Mrs.  Smith,  commenced 
on  or  ahoMl  fanuary  ^ ,  \%8j,  and 
finished  on  April  y,  i%8s,  fjoo 

(Of  this  sum,  the  one-half,  viz., 
$/5o,  is  for  work  and  labor  done 
in  plastering  said  house,  and  the 
other  half,  viz.,  %i^o,  is  for 
materials,  viz.,  lime,  sand,  hair, 
water,  etc.,  furnished  for  said 
plastering.) 


To  2  days'  work  laying  walks 
around  said  house  during  the 
month  of  May,  i%8j, 


In  Wharton  v.  Real  Estate  Co.,  5  Pa. 

Dist.  283,  the  bill  of  particulars  was  as 

follows: 

''The  Real  Estate  Investment  Company 

of  Philadelphia, ov/ner  or  Teamed  oviner, 

and  William  f.  Murphy,  ccmtractor. 
fuly  27,  189J.  Dr. 

One  70  H.  P.Wharton  Harrison 
safety  boiler  (composed  of 
six  special  slabs)  complete 
with  usual  gauges,  valves, 
fittings  and  grates;  delivered, 
erected  and  set  complete,  in 
brick  work,  with  flue  con- 
nections into  base  of  stack, 
at  the  Lincoln  Apartment 
House,  1222  and  1224  Locust 
street,  Philadelphia.  %2ijo  00 

One  No.  /  'A  '  Cochrane  feed 
water  heater  and  purifier, 
delivered  and  set. 

One  cast-iron  blow-off  tank, 
y  6"  X  y  6"  X  <$",  delivered 
and  set  below  the  floor  line 
of  boiler  room,  including 
excavation  space  for  same. 

Two  4  1-2"  X  4"  Worthinrton 
duplex    steam    pumps,    de- 
livered and  set  on  suitable 
brick  foundations. 
The  material  furnished  consisted  of 

the  iron-work  and  fittings  above  speci- 
fied. 
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a  lien  for  his  said  debt  against  the  said  building  and  the  lot  of  ground 
and  curtilage  appurtenant  thereto  from  the  time  of  the  commence- 
ment of  said  building  in  accordance  with  the  act  of  assembly  in  such 
•case  made  and  provided.  [^Samuel  Milligan,  Claimant. 

(^Indorsement.  )2]  ^ 

Form  No.  i  3  6  8  2 .« 

Lien  Notice. 
To  Richard  Roe. 

You  are  hereby  notified  that  within  sixty  days,  last  past,  I,  John 
Doe,  placed  certain  building  materials,  to  wit:  (Here  specify  the 
materials  furnished'),  upon  land  owned  by  you  which  were  furnished 
and  used  in  the  construction,  erection  and  reparation  of  certain 
buildings  and  improvements  on  said  land,  described  as  follows,  to 
wit:  (Here  describe  the  land),  at  the  request  of  and  by  a  contract  with 
William  West,  who  had  entered  into  a  contract  with  you  for  the  con- 
struction, erection  or  reparation  of  certain  buildings  and  other 
improvements  on  said  premises,  and  that  I  intend  to  claim  a  lien  on 
said  premises  and  the  improvements  on  the  same,  in  accordance 
with  and  by  virtue  of  the  provisions  of  chapter  206  of  the  General 
Laws  and  the  amendments  thereto. 

Providence,  R.  I.,  June  10,  iS99. 

John  Doe. 
Form  No.  13683.* 

(Tex.  Rev.  Stat.  (1895),  art.  3298.) 
State  of  Texas,         \ 
County  of  Freestone.  \ 

John  Doe,  affiant,  makes  oath  and  says  that  the  annexed  is  a  true 
and  correct  account  of  the  labor  performed  for  (or  the  material  fur- 
nished to)  William  West,  a  contractor  (or  builder  or  agent  or  receiver) 
by  affiant  (or  his  principal),  and  the  prices  therefor  as  set  forth  in  the 
annexed  account  are  just  and  reasonable,  and  that  the  same  is  unpaid 
(or  the  sum  of  five  hundred  dollars  as  shown  by  said  account  is  unpaid) 

The  work  done  consisted  in  putting  Amanda  A.  Phipps,  owner  or  reputed 

in  position  the  above  material,  and  in  owner,  and  .^/^^r//'./'/«?^^j,  contractor, 

fitting    and   erecting    the   same.     The  Mechanic's  Lien  Claim  for  %goo. 

said  work  was  begun  on  or  about  fuly  feremiah  Mason, 

2y,  iS^j,  and  was  continued  until  com-  Attorney  for  claimant, 

pieted."  May  i;,  i%gi." 

It  was  held  that  this  did  not  seem  to  Lien    for  Alteration     and    Bepairs.  — 

be  a  lump  charge;   the   bill  set   forth  Where   the  claim   is  filed   for  repairs, 

with  great  particularity  what  was  fur-  alterations  or;  additions,  and  the  prem- 

nished,  and  that  it  was  furnished,  and  ises  have  been  altered  by  a  lessee  or 

was  sufficient.  tenant,    the    written    consent    of    the 

Where  the  specification  of  items  set  owner  or  a  copy  thereof  to  the  making 

forth  in  the  bill  of  particulars  is  vague  of  such  alterations  or  repairs  must  be 

and    indefinite,    it    is     not     suflScient.  filed  with  the  claim.     Bright.  Pur.  Dig. 

Malaney  v.  Mears,  5  Pa.  Dist.  420.  Pa.  (1894),  p.  131 1,  §  26. 

1.  The  matter  supplied  and  to  be  3.  Rhode  Island. — Gen.  Laws  (1896), 
supplied  within  [  ]  will  not  be  found  in  c.  206,  §55  6,  7. 

the  reported  cjse.  See  also,   generally,  supra,    note    i, 

2.  Indorsement.  —  A  claim  should  be     p.  124, 

indorsed  as  follows:  4.  Texas. — Rev.  Stat.  (1895),  art.  3295. 

"  No.  J7,  yi/wd"  Term,  ligi,  Delaware  See  also,  generally,  supra,  note  I, 
Common  Pleas,  Samuel  Milligan  against     p.  124. 
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after  allowing  all  just  and  lawful  offsets,  payments  and  credits  known 
to  affiant;  that  said  labor  was  performed  (or  material  furnished,  or 
both)  for  (or  to)  said  William  West  to  be  used  in  the  erection  of  a 
house  (or  building  or  i?nprovements,  or  in  the  repair  of  the  house,  or 
building  or  improvements)  owned,  as  affiant  is  informed  and  believes, 
by  Richard  Roe  of  Freestone  county,  Texas;  and  that  said  labor  was 
performed  (or  material  furnished,  or  hoih)  to  {or  for)  said  Williatn 
Wesi  under  and  by  virtue  of  his  contract  between  affiant  (or  his 
principal)  and  the  said  William  West,  [and  that  due  notice  was  given 
by  affiant  to  the  said  Richard  Roe  {or  his  agent  or  representative)  of 
each  item  of  said  account,  as  the  same  was  furnished  to  the  said 
William  West  in  accordance  with  article  3296  of  the  Revised  Statutes 
of  Texas  of  1895.]^  And  this  affiant  further  makes  oath  and  says  that 
said  labor  was  performed  (or  material  was  furnished)  in  the  erection 
and  construction  of  the  house  (or  iniprovements)  described  as  follows: 
{Here  describe  the  house  or  improveftients),  and  the  said  house  (or 
itnprovemejits)  is  (or  are)  situated  upon  a  certain  lot  or  tract  of  land, 
which  affiant  is  informed  was  at  the  time  said  labor  was  performed  and 
materials  were  furnished,  and  is  now  owned  by  said  Richard  Roe  and 
is  described  as  follows:  {Here describe  the  land),  and  this  affiant  claims 
a  lien  upon  said  house  (or  improvements)  and  upon  said  land. 
{Signature  and  jurat  as  in  Form  No.  13665.)  ■ 

Form  No.  13684.* 

(Ballinger's  Anno.  Codes  &  Stat.  Wash.  (1897),  g  5904.) 
John  Doe,  claimant, 
against 
Richard  Roe. 

Notice  is  hereby  given  that  on  the  first  day  of  April,  a.  d.  i%99,  at 
the  request  of  William  West,  contractor,  for  the  owner  of  the  property • 
hereinafter  mentioned,  the  claimant,  John  Doe,  commenced  to  per- 
form labor  (or  to  furnish  material  to  be  used)  upon  {Here  describe  property 
subject  to  the  lien),^  of  which  property  the  owner  or  reputed  owner  is 
Richard  Roe  (or  unknoum  if  the  owner  or  reputed  owner  is  not  known),* 
the  performance  of  which  labor  (or  the  furnishing  of  which  7naterials) 
ceased  on  the  tenth  day  oi  June,  a.  d.  \Z99;  that  said  labor  performed 
(or  material  furnished)  was  of  the  value  of  five  hundred  dollars,  for 
which  labor  (or  material)  the  undersigned  claims  a  lien  upon  the 
property  herein  described,  for  the  sum  of  five  hmidred  dollars  *  {in 
case  claim  has  been  assigned,  add  the  words  "and  John  Doe  is  assignee 
of  such  claim,"  or  claims,  if  several  are  united)^ 

John  Doe,  Claimant. 

1.  In  case  Hen   is  for   material  fur-     stated  in  the  claim.     Tacoma  Lumber, 
nished,  the  matter  enclosed  by  []  should     etc.,  Co.  v.  Kennedy.  4  Wash.  305. 

be  inserted  in  the  affidavit.     Tex.  Rev.         4.  If  owner  is  not  known,  that  fact  must 
Stat.  (1895),  art.  3298.  ,  be  stated.     Ballinger's  Anno.  Codes  & 

2.  Washington.  —  Ballinger's  Anno.     Stat.  Wash.  (1897),  §  5904. 

Codes  &  Stat.  (1897),  §  5904.  5.  That  a  lien  is  claimed-upon  the  build- 
See    also,  generally,    supra,   note    i,  ing  for  which  the  work  was  done  must 
p.  124.  be  stated.     Warren  v.  Quade,  3  Wash. 

3.  Character  and  number  of  buildings  in  750. 

which  the  materials  were  used  must  be        6.  In   case    of   assignment,    name    of 
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State  of  Washington,  County  of  Spokane,  ss. 

John  Doe,  being  duly  sworn  says:  I  am  the  claimant  (or  attorney 
of  the  claimant)  d^:iOVG.  mentioned,  that  I  have  heard  the  foregoing 
claim  read,  know  the  contents  thereof  and  believe  the  same  to  be 
just. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  first  day  of  September,  a.  d. 
id>99. 

(seal)  Norton  Porter,  Notary  Public 

in  and  for  the  State  of  Washington,  and  residing 
at  Spokane  in  said  State. 

Form  No.  13685.' 

To  the  Honorable  the  Circuit  Court  for  Dane  County  in  the  State  of 
Wisconsin: 

John  Doe  of  Madison,  in  the  county  of  Dane,  in  the  state  of  Wis- 
consin, by  Jeremiah  Mason,  his  attorney,  makes  and  files  this  his 
claim  for  a  lien  upon  the  building  and  the  interest  of  the  owner  in 
the  land  upon  which  the  said  building  is  situated,  as  hereinafter 
described,  under  the  provisions  of  section  3315  of  the  Wisconsin 
Statutes. 

The  claim  is  founded  upon  a  demand  by  the  claimant  against 
William  West  of  Madison,  in  the  county  of  Dane,  in  said  state,  who 
was  principal  contractor,  to  perform  work  and  labor,  or  to  furnish 
materials  in  or  about  the  erection  and  construction  of  a  certain 
three-story  frame  building  owned  hy  Richard  Roe  oi  Madison,  in  the 
county  of  Dane,  in  said  state. 

The  claimant  states  that  he  was  a  subcontractor  under  said  William 
West,  and  as  such  subcontractor  the  claimant  performed  work  and 
labor  for  and  furnished  material  to  said  William  West  as  follows: 
that  the  claimant  did  {Ilere  specify  the  labor  performed  and  materials 
furnished);  that  said  work  and  labor  were  done  atid  performed 
upon,  and  said  materials  were  sold  and  furnished  to  be  used  and 
were  actually  used  in  the  erection  and  construction  of  the  aforesaid 
building  situated  and  being  upon  the  following  described  land, 
to  wit:  (^Here  describe  the  land);  that  sd^d  Richard  Roe  is  the  owner 
of  said  land  and  of  said  building  situated  and  being  thereon,  as  the 
claimant  is  informed  and  believes;  that  the  above  described  land 
does  not  exceed  otie  acre  and  is  within  the  limits  of  an  incorporated 
city  or  village;  that  the  last  date  of  the  performance  of  labor  and  of 
furnishing  materials  as  aforesaid  by  the  claimant  was  the  tenth  day 

assignee  shall  be  stated.     Ballinger's  must  record  the  claim  in  a  book  to  be 

Anno.   Codes  &  Stat.  Wash.  (1897),   §  kept  by  him   for  that  purpose,  which 

5904.       •  record  must  be  indexed  as  deeds  and 

Joint  Claims.  —  A  number  of  claimants  other  conveyances  are   required  to  be 

may  join  in  the  same  claim  for  the  pur-  indexed.     Ballinger's   Anno.  Codes  & 

pose  of  filing  the  same  and  enforcing  Stat.  Wash.  (1897),  §  5905. 

the  lien,  but  in  each  case  the  amount  1.  See   supra.    Form  No.   13668,  and 

claimed  by  each  individual  respectively  notes  thereto. 

shall   be   stated.     Ballinger's   A  ti  n  o .  Brief  statement  of  contract   must   be 

Codes  &  Stat.  Wash.  (1897),  §  5904.  stated    in    the    subcontractor's   claim. 

Eecording  Claim.  —  The  county  auditor  Bertheolet  v.  Parker,  43  Wis.  551. 
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o{  April,  A.  D.  i%99\  that  the  property  affected  by  this  claim  for  lien 
is  that  hereinbefore  described;  that  the  amount  claimed  to  be  due  to 
the  claimant  by  reason  of  the  premises  is  eight  hundred  and  ninety-nine 
dollars  and  nineteen  cents,  together  with  interest  thereon  from  the 
tenth  day  oi  April,  iS99;  that  six  months  have  not  elapsed  since  the 
work  and  labor  were  performed  and  the  materials  furnished  by 
the  claimant  as  herein  above  set  forth,  and  that  within  sixty  days 
from  the  date  of  the  last  charge  for  performing  such  work  and  labor 
and  furnishing  such  materials,  to  wit:  on  the  ^rst  day  oi  Jttne,  a.  d. 
iZ99,  the  claimant  did  give  notice  in  writing  to  Richard  Roe,  the 
owner  of  the  property  above  described'  to  be  affected  by  the  lien 
herein  claimed,  setting  forth  that  the  claimant  had  been  employed 
by  said  Williafn  West  to  perform  and  furnish  and  that  the  claimant 
had  so  performed  and  furnished  such  work,  labor  and  materials, 
together  with  a  statement  of  the  labor  performed  and  materials  fur- 
nished and  the  amount  du^  therefor  from  said  William  West  as  herein 
above  set  forth,  and  that  the  claimant  claims  the  lien  given  by  chap- 
ter 143  of  the  Statutes  of  1898.  Wherefore  the  claimant  prays  that 
he  may  have  a  lien  upon  said  land  above  described  and  the  building 
thereon  and  upon  {continuing  and  concluding  as  i?t  Form  No.  13668.') 

(2)  Claim  Apportioned  Among  Several  Buildings. ^ 


1.  Statatoiy  provisions  relating  to  the 
apportionment  of  claim  among  several 
buildings  erected  upon  contiguous  lots 
exist  in  the  following  states,  to  wit: 

California. — Code  Civ.  Proc.  (1897), 
§  1 188. 

Colorado.  —  Laws  (1899),  c.  118,  §  3. 

Delaware. —  Rev.  Stat.  (1893),  c.  no 
(Laws  vol.  16,  c.  145,  §  i). 

Idaho.  — Laws  (1899),  p.  190,  ^  7. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  63,  §  21. 

Nevada.  —  Gen.  Stat.  (1885).  §  3813. 

New  Jersey.  —  Laws  (1898),  c.  226, 
§22. 

, New  Mexico. — Comp.  Laws  (1897), 
§  2222. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1317,  §  SI  etseq. 

Utah.  — Rev.  Stat.  (1898),  §  1387. 

Beqoisites  of  Notice  or  Statement,  Gen- 
erally, —  See  supra,  note  i,  p.  84. 

Where  the  claim  is  against  adjoining 
buildings  erected  under  one  contract, 
a  joint  lien  apportioning  the  claim 
among  the  different  buildings  should 
be  filed.  Moore  v.  Parish,  163  111.  93; 
James  v.  Van  Horn,  39  N.  J.  L.  353; 
Morris  County  Bank  v.  Rockaway  Mfg. 
Co.,  16  N.  J.  Eq.  150;  Roat  v.  Frear, 
167  Pa.  St.  614;  Fitzpatrick  v.  Allen,  80 
Pa.  St.  292;  Malone's  Appeal,  79  Pa. 
St.  481;  Taylor  v.  Montgomery,  20  Pa. 
St,  443;  Donahoo  v,  Scott,  I2   Pa.   St, 


45;  Pennock  v.  Hoover,  5  Rawle  (Pa.) 
291;  West  Philadelphia  Brick  Co.  v. 
Johnson,  3  Pa.  Super.  Ct.  220;  Livzey 
V.  Hacker,  20  W.  N.  C,  (Pa.)  14;  Ker- 
baugh  tj.  Henderson,  3  Phila.  (Pa.)  17, 
15  Leg.  Int.  (Pa.)  4;  Brick  Co.  v.  Nor- 
ton, 2  Pa,  Dist,  559;  Lucas  v.  Hunter, 
I  Pa.  Dist.  165;  Gross  v.  Stoltz,  2  Pa, 
Co.  Ct.  190;  Lucas  V.  Hunter,  11  Pa. 
Co.  Ct.  343;  Boas  V.  Birmingham,  2 
Pearson  (Pa.)  334;  Gilman  v.  Ryan,  95 
Va,  494, 

A  block  cannot  be  arbitrarily  divided 
and  two  claims  filed  where  the  statute 
clearly  authorizes  and  contemplates  but 
one.  West  Philadelphia  Brick  Co.  v. 
Johnson,  3  Pa.  Super.  Ct,  220. 

Where  the  lien  is  against  different 
buildings  on  one  piece  of  land,  and 
they  are  to  be  occupied  and  used  to- 
gether, the  lien  need  not  be  appor- 
tioned. Griel's  Appeal,  (Pa.  1887)  9 
Atl.  Rep.  861. 

Where  two  buildings  are  separated 
by  a  public  street,  although  erected 
under  one  contract,  two  separate  liens 
must  be  filed.  Lucas  v.  Hunter,  153 
Pa.  St.  293, 

Where  a  lien  as  apportioned  is  filed 
against  one  building  for  materials 
furnished  to  several  in  common,  it  is 
bad.  Walter  T.  Bradley  Co.  v.  Ander- 
son, 20  Pa.  Co.  Ct.  236. 

Where   a  joint   lien  is   filed  against 
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{a)   When  Apportionment  is  Equal. 

Form  No.  13686.' 

(Graydon's  F.  (Pa.  1845),  P-  382.) 
(Commencement  as  in  Form  No.  13681. ) 
John  Doe,  brick  maker,  of  the  city  of  Westchester,  in  the  county  of 


several  buildings  and  shows  on  its 
face  that  the  buildings  are  distinct 
although  owned  by  the  same  person, 
the  lien  is  void.  Goepp  v.  Gartiser,  35 
Pa.  St.  130. 

Where  the  materials  are  furnished  at 
different  times  and  not  under  an  entire 
contract,  separate  liens  must  be  filed. 
Boyd  V.  Mole,  9  Phila.  (Pa.)  118,  30 
Leg.  Int.  (Pa.)  116. 

Amount  claimed  against  each  building 
must  be  specified.  Buckely  v.  Com- 
mercial Nat.  Bank,  171  111.  2S4;  James 
V.  Van  Horn,  39  N.  J.  L.  353;  Slorris 
County  Bank  v.  Rockaway  Mfg.  Co., 
16  N.  J.  Eq.  150;  Gilman  v.  Ryan,  95 
Va.  494. 

The  only  effect  of  failure  to  state 
how  much  labor  and  materials  were 
furnished  one  building,  and  how  much 
the  other,  is  to  postpone  the  lien  and 
give  preceden(^e  to  the  liens  of  others, 
but  does  not  release  the  owner  of  the 
building.    Booth  v.  Pendola,  88  Cal.  36. 

Where  no  particular  portion  of  the  lot 
has  been  set  apart  by  the  owner  as 
necessary  to  be  used  in  connection  with 
each  house,  a  notice  of  intention  to 
claim  separate  liens  upon  each  of  the 
houses  is  sufficient,  although  not  speci- 
fying any  particular  portion  of  the 
land  upon  which  each  house  is  situated, 
Sullivan  v.  Treen,  13  Wash.  261. 

Time  when  labor  and  materials  were 
furnished  for  each  building  must  be 
stated.  Buckely  v.  Commercial  Nat. 
Bank,  171  111.  284. 

Precedent.  —  In  Treusch  v.  Shryock, 
51  Md.  162,  the  statement  of  lien  was  as 
follows: 

^'Baltimore.  March  qth,  1877. 

T.  J.  Shryock  iSr*  Gi'orgt-  H.  Clark,  co- 
partners,' trading  as  Shryock  dr"  Clark, 
lumber  merchants,  of  Baltimore  city. 
State  of  Maryland,  file  this  their  claim 
of  Mechanics'  Lien  for  the  sum  of 
$g^^.3/,  against  all  those  ^ve  three- 
story  brick  dwellings  and  /7W-story 
back  buildings,  situate  on  the  west 
side  of  Eden  street,  having  a  front  each 
of  sixteen  feet.  The  first  thereof  being 
one  hundred  feet  south  of  the  south  side 
of  East  Baltimore  street,  and  the  others 


adjoining  in  regular  order  southward. 
Being  each  situate  on  lots  laid  off  six- 
teen feet  front  by  one  hundred  and  t7venty 
feet  deep.  Together  with  the  lots 
of  ground  and  curtilage  appendant 
thereto,  which  are  included  in  a  deed, 
from  John  B.  Wentz,  etc.,  trustees,  to 
Charles  Treusch,  recorded  among  the 
Land  Records  oi  Baltimore  city,  in  Liber 
G.  R.,  No.  y^o,  folio  /J,  etc. 

Beginning  for  the  first  thereof  on  the 
west  side  of  Eden  street  one  hundred 
feet  south  of  Baltimore  street;  thence 
south  on  Eden  street  sixty  feet;  thence 
west  one  hundred  and  twenty  feet;  north 
sixty  feet,  east  one  hundred  and  twenty 
feet,  to  the  beginning,  subject  to  a 
ground-rent  of  %i20.oo. 

Beginning  for  the  second  on  the  west 
side  of  Eden  street  one  hundred  and  sixty 
feet  south  of  Baltimore;,  thence  south 
t'cventy  feet;  thence  west  one  hundred 
and  twenty  feet;  thence  north  tivcnty 
feet;  thence  east  one  hundred  and  twenty 
feet,  to  the  beginning:  in  fee;  of  which 
said  houses  and  lots,  Charles  Treusch 
is  the  owner,  or  reputed  owner,  and 
Matthew  O'Connor,  the  contractor;  said 
claim  being  for  work  done  and  ma- 
terials delivered  in  and  about  the  erec- 
tion and  construction  of  said  houses, 
at  the  special  instance  and  request  of 
the  said  Matthezu  O'Connor,  within  six 
months  last  past.  The  nature  of  which 
work  and  materials  appearing  from  a 
bill  of  particulars  filed  herewith  as  a 
part  hereof.  And  the  said  lienors 
designate  the  sum  of  $790.6.//-.?  as  the 
amount  claimed  on  each  of  said  houses; 
and  the  said  Shryock  fi^  Clark  claim  the 
full  benefit  for  this  claim,  of  Art.  61 
of  the  Code  of  Public  General  Laws, 
entitled  '  Mechanics'  Lien.' 

Slingluff  ^  Slingluff,  Attorneys." 

This  statement  was  held  sufficient. 

1.  Pennsylvania.  —  Bright  Piir.  Dig. 
(1894),  p.  i'3i7,  §  57  et  seq. 

See  also,  generally,  supra,  note  i, 
p.  148. 

Where  a  lien  is  filed  for  a  portion  of  the 
work  done  under  a  contract  it  must  aver 
that  the  contractor  has  completed  his 
contract   or   has   been   excused  by  the 
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Chester,  files  this  his  claim  for  the  payment  of  the*  sum  of  three 
thousand  eight  hundred  and- ninety  doWdiVs  and  /ff/^w/y  cents,  against  all 
those  four  certain  three-story  brick  houses,  situate  in  the  city  of 
Westchester,  in  the  county  aforesaid,  at  the  corner  of  Adams  and 
Monroe  streets  {or  as  the  case  tnay  be),  each  house  being  about  twenty 
feet  in  front  on  said  Adams  street,  SiX\d  forty  feet  in  depth  on  said 
Monroe  street,  and  the  lots  or  pieces  of  ground  appurtenant  to  said 
building,  the  said  sum  of  three  thousand  eight  hundred  and  ninety  dol-- 
lars  and  twenty  cents  being  a  debt  contracted  for  materials,  to  wit: 
bricks,  furnished  by  the  said  John  Doe  within  six  months  last  past, 
for  and  about  the  erection  and  construction  of  the  said  buildings,  of 
which  the  said  Richard  Roe  was  and  is  the  owner,  or  reputed  owner, 
and  William  West  the  architect,  builder  or  contractor  for  said  mate- 
rials, at  whose  instance  and  request  they  were  furnished  as  aforesaid; 
and  the  amount  claimed  to  be  due  on  each  of  the  said  buildings  for 
the  said  materials  is  nine  hundred  and  seventy-two  dollars  and  fifty-five 
cents,  which  the  said  claimant  hereby  designates,  according  to  the 
Act  of  Assembly  in  such  case  made  and  provided,  and  claims  to  have 
a  lien  for  the  same  on  said  buildings  and  appurtenances  from  the 
commencement  of  the  same,  and  said  claimant  hereto  annexes  a  bill 
of  particulars  of  the  amount  of  his  said  debt,  showing  the  kind  and 
amount  of  materials  furnished,  and  the  time  when  said  materials  were 
furnished  as  aforesaid. 

John  Doe. 
(Bill  of  particulars  annexed.) 

(J>)    When  Apportionment  is  Unequal. 

Form  No.  13687.' 

{Commencement  as  in  Form  No.  13677.) 

Be  it  known  that  John  Doe  of  the  city  of  Jersey  City,  in  said  county, 
pursuant  to  the  provisions  of  an  act  to  secure  to  mechanics  and 
others  payment  for  their  labor  and  materials  in  erecting  and  build- 
ing, approved  y^«;?(?  IJf,  iW8,  and  the  supplements  thereto,  claims  a 
lien  upon  that  certain  continuous  row  of  brick  buildings  and  the  lands 
hereinafter  described,  for  a  debt  contracted  and  owing  to  him  for 
labor  performed  and  materials  furnished  for  the  erection  and  con- 
struction of  said  row  of  buildings,  as  hereinafter  set  forth,  to  wit: 

First:  The  said  row  of  continuous  buildings  is  {Give  description  of 
buildings)  on  a  lot  of  land  or  curtilage  situated  in  the  city  oi  Jersey 
City,  in  the  county  oi  Hudson  and  state  oi  New  Jersey,  and  more  par- 
ticularly described  as  follows:  {Give  description  of  the  land). 

Second:  The  name  of  the  owner  of  the  said  land  and  estate  therein 
upon  which  said  lien  is  claimed  is  Richard. Roe,  who  has  an  estate  in 
fee  simple  therein. 

Third:  The  name  of  the  person  who  contracted  the  said  debt,  and 
for  whom  and  at  whose  request  the  said  labor  was  performed  and 

owner  from  doing  so,  or  that  the  owner         1.  New  fersey.  —  Laws  (1898),  c.  226, 
has  prevented  him  from  completing  it.     §  22. 

Bohem  v.  Seabury,  141  Pa.  St.  594.  See,  generally,  supra,  note  1,  p.  148. 
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materials  furnished  for  which  the  aforesaid  lien  is  claimed,  was  the 
said  William  West. 

Fourth:  The  following  is  a  bill  of  particulars^  of  the  aforesaid  labor 
performed  and  materials  furnished  by  the  said  John  Doe.,  claimant, 
the  amount  and  kind  of  labor  performed  and  materials  furnished,  and 
the  prices  at  which  and  the  times  when  such  labor  was  performed  and 
such  materials  were  furnished,  giving  credit  for  all  the  credits  there- 
upon and  deductions  that  ought  to  be  made  therefrom,  and  exhibiting 
the  balance  justly  due  to  him  from  the  said  William  West,  to  wit: 
(^Here  set  out  in  detail  the  material  furnished  and  labor  performed,  the 
amount  and  kifid  thereof,  t/fe  price  at  ivhich  and  the  time  when  same  were 
performed  and  furnished,  the  payments  thereon  and  other  credits  allowed, 
and  the  balance  due). 

The  said  claimant  hereby  apportions  and  divides  said  labor  so  per- 
formed and  materials  so  furnished  among  said  buildings  in  propor- 
tion to  the  labor  performed  and  materials  furnished  for  each  of  said 
buildings,  as  follows,  to  wit: 

To  the  first  of  said  buildings  (^describing  it  generally  by  giving  the 
number  of  stories,  width,  depth,  and  material  of  which  it  is  constructed'), 
together  with  the  party  walls  thereof,  and  its  lot  or  curtilage  described 
as  follows  {describing  the  lot),  five  hundred  dollars. 

{Continuing  in  this  ?nanner,  stating  the  amount  apportioned  to  each 
building. ) 

All  of  the  above  labor  {continuing  and  concluding  as  in  Form  No. 
13677). 

Form  No.  13688.' 

(Graydon's  F.  (Pa.  1845),  p.  383.) 

{Commencing  as  in  Form  No.  13686,  and  continuing  down  to  *)  sum 
of  two  thousand  eight  hufidred  and  fifty  dollars  and  twenty  cents,  against 
all  those  tivo  certain  brick  houses  situate  in  the  city  of  Westchester,  in 
the  county  aforesaid,  in  Adatns  street,  between  Monroe  and  Madison 
streets,  and  the  lots  or  pieces  of  ground  and  curtilages  appurtenant 
to  the  said  buildings,  being  a  debt  cpntracted  for  materials,  to  wit: 
bricks,  furnished  by  the  said  John  Doe  within  six  months  last  past,  for 
and  about  the  erection  and  construction  of  the  said  buildings,  of 
which  the  said  Richard  Roe  was  and  is  the  owner  or  reputed  owner 
and  William  West  the  architect,  builder  and  contractor  for  said  mate- 
rials, at  whose  instance  and  request  they  were  furnished  as  aforesaid; 
and  the  said  Johfi  Doe  hereby  designates  the  amount  he  claims  to 
be  due  to  him  for  the  same  on  each  of  the  said  buildings,  as  follows: 
namely,  on  the  northernmost  of  the  said  buildings,  which  is  a  three- 
story  {or  as  the  case  may  be)  brick  house,  twenty  feet  in  front  on  said 
Adams  street,  by  forty  feet  in  depth,  and  the  lot  or  piece  of  ground 
and  curtilage  appurtenant  to  said  buildings,  the  sum  of  one  thousand 

1.  Bill  of  Particulars.  —  Although  the  tioned  to  each  building,  the  better  prac- 

billof  particulars  is  not  required  by  the  tice  is  to  insert  the  bill  of  particulars, 

statute,  and  the  claimant   may  appor-  Jeffrey's  Law  Prec.  473,  note, 

tion  his  labor  and  materials  among  the  2.  See,   supra.    Form   No.  13686,  and 

buildings,  filing  with   his  lien  claim  a  notes  thereto, 
statement   of   the    amount   so    appor- 
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eight  hundred  and  fifty  ^o\\diX%  and  tiventy  cents;  on  the  southernmost 
of  said  buildings,  which  is  a  three-%X.oxy  {or  as  the  case  may  be)  brick 
house,  twenty  feet  in  front  on  said  Adatns  street,  by  forty  feet  in 
depth,  and  the  lot  or  piece  of  ground  and  curtilage  appurtenant  to 
said  building,  the  sum  of  one  thousand  dollars,  according  to  the  Act 
{continuing  and  concluding  as  in  Form  No.  13686). 


(3)  Record  of  Notice  or  Statement.^ 

Form  No.  13689.'  ' 

(Wis.  Stat.  (1898),  §3319.) 


1.  Statutory  provisions  relating  to  the 
recording  of  notice  or  statement  of  lien 
exist  in  the  following  states,  to  wit: 

Alabama.  —  Civ.  Code  (1896),  t;  2729. 

Arizona.  —  Rev.  Stat.  (1887),  §  2260. 

Arkansas.  —  Laws  (1895),  No.  146,  § 
12. 

California.  —  Code  Civ.  Proc.  (1897), 
§  1189. 

Colorado.  —  Laws  (1899),  c.  118,  §  9. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3019. 

Delaware.  —  Rev.  Stat.  (1893),  c.  no 
(Laws  vol.  16,  c.  145,  ^  3). 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  45,  §  2. 

Florida.  —  Laws  (1897),  c.  4582,  g| 
I,  2. 

Georgia.  —  2  Code  (1895),  §  2804, 
subs.  2. 

Idaho.  — Laws  (1899),  p.  191,  ^  8 

Illinois.  —  Starr   &    C 
(1896),  c.  82,  pars.  7,  26. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5296. 

Iowa.  —  Code  (1897),  §  3092. 

Kansas.  — Gen.  Stat.  (1897),  c.  96,  §§ 
23,  24. 

Kentucky. —  Stat.  (Supp.  1899),  §  2468. 

Louisiana.  — Rev.  Laws  (1897),  p.  682 
(Laws  (1880),  No.  134);  p.  683  (Laws 
(1894),  No.  180). 

Maine.  — Laws  (1899),  c.  84. 

Maryland.—  Pub.  Gen.  Laws  (1888), 
art.  63, 1  18. 

Massachusetts.  — Pub.   Stat.  (1882),  c. 

191.  §  7; 

Michigan.  —  Comp.    Laws  (1897),   § 

10714 


Montana.  —  Code  Civ.  Proc.  (1895),  § 
2132. 

Nebraska. — Comp.  Stat.  (1899),  §§. 
3667,  3668. 

Nevada.  —  Gen.  Stat.  (1885),  §  3814. 

Newferscy.  —  Laws  (l8g8),  c.  226,  §. 
17- 

New  Mexico. — Comp.  Laws  (1^97), 
§  2223. 

N'ew  York.  —  Laws  (1897),  c.  418, 
§  lo- 

North  Carolina.  —  Code  (1883),  g  1789. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  4792. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§. 
3185.  3202. 

Oklahoma.  —  Stat.  (1893),  ^§  4528, 
4529. 

Oregon. —  Hill's  Anno.  Laws  (1892), 
§  3674. 

Rhode  Islajid.  —  Gen.  Laws  (1896),  c. 
Anno.    Stat.     206,  §  8. 

South  Carolitia.  —  Civ.  Stat.  (1893), 
g  2469. 

Sottth  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5477- 

Tennessee.  — Code  (1896),  §  3541. 

Texas. —  Rev.  Stat.  (1895),  arts.  3295^ 

3297- 

Utah.—'R^\.  Stat.  (1898),  g  1389. 

Vermont. — Stat.  (1894),  §  2273. 

Virginia. — Code  (Supp.  1898),  §  2476. 

Washington. —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5905. 

West  Virginia. -^  Code  (1891),  c.  75, 
§5. 

Wisconsin.  —  Stat.  (1898),  bj  3319. 

Wyoming.  —  Rev.  Stat.  (1887),^  1522. 

2.  Wisconsin.  — Stat.  (1898),  ^  3319. 

See  also  list  of  statutes  cited  supra, 


Minnesota.  — Stat.  (1894),  ^  6236. 

Missouri.  —  Rev.  Stat.  (1889),  §  6710.     note  i,  this  page. 
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(4)  Suggestion  of  Additional  Claim. 


Form  No,  13690.' 

(  Title  of  court  and  cause  as  in  Form  No.  13681. ) 

And  now  this  tenth  day  of  Jutie,  i899,  the  above  named  yo/in  Doe 
comes  into  court  and  gives  the  court  to  understand  and  be  informed 
that  on  the  tent/i  day  of  Apri/,iS99,  he  filed  a  claim  for  lien  in  the 
prothonotary's  office  of  this  court  against  the  above  named  Richard 
Roe  for  the  sum  oi  five  hundred  dollars,  for  work  and  labor  performed 
and  materials  furnished  in  and  about  the  erection  and  construction 
of  a  certain  building  upon  the  following  described  land,  to  wit: 
{describing  it\  situated  in  said  county  of  Lancaster,  of  which  said  land 
and  building  aforesaid  the  said  Richard  Roe  is  the  owner,  as  will 
appear  by  said  lien  now  on  file  in  this  court.  That  since  the  filing 
of  said  claim  as  aforesaid,  the  said  John  Doe  has  performed  further 
work  and  furnished  further  material  in  the  erection  and  construction 
of  the  aforesaid  building;  that  the  amount  due  to  claimant  for  such 
further  labor  perforrned  and  further  materials  furnished  is  the  sum  of 
five  hundred  dollars;  the  kind  and  amount  of  said  labor  and  mate- 
rials, the  prices  charged  therefor  and  the  dates  when  the  same  were 
performed  and  furnished  appear  by  the  bill  of  particulars  hereto 
annexed  and  made  a  part  of  this  claim.  The  said  claimant  suggests 
the  same  on  the  record  of  lien  above  stated,  according  to 
the  provisions  of  the  act  of  assembly  in  such  case  made  and 
provided. 

John  Doe. 

{Attach  bill  of  particulars!)^ 


1.  Pennsylvania. — Bright.    Pur.  Dig. 
(1894),  p.  1318,  §  63. 
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b.  Notice  by  Owner. 

(1)  Married  Woman,  that  She  does  Not  Consent  to 
Construction  of  Building. 

Form  No.  13691  . ' 

In  the  Office  of  the  Clerk  of  the  County  of  Hudson: 

Notice  is  hereby  given  that  the  undersigned,  y<3!«^Z>^^,  of  Freehold, 
in  said  county  oi  Hudson,  is  a  married  woman,  the  wife  oi  John  Doe; 

That  the  tract  or  parcel  of  land  situate  in  Freehold,  in  said  county 
of  Hudson  and  described  as  follows,  to  wit,  (describing  the  lana  )  is  her 
separate  property  and  estate; 

That  the  building  (or  buildings')  now  in  process  of  erection  on  the 
aforesaid  land  is  (or  are)  being  erected  and  constructed  against  her 
wishes  and  consent,  and  that  she  does  not  consent  to  the  construc- 
tion and  erection  of  said  building  (or  buildings). 

Dated  2it Freehold,  this  tenth  day  oi  June,  iS9y. 

Jane  Doe. 

(2)  Of  Completion  of  Building. 

Form  No.  13692.* 

Notice  is  hereby  given  that  the  \xxiditx?\%n^^ Richard Roe"^  is  the 
owner  in  fee*  of  the  following  described  property,  to  wit,  {describing 
it)^  in  the  city  and  county  of  Sati  Francisco,  in  the  state  of  California, 
with  dwelling-house  thereon  known  as  No.  290  Nevada  street,  in  said 
city  and  county  of  San  Francisco  and  state  of  California. 

That  on  the  tenth  day  oi  Ja?iuary,  iS99,  said  owner  entered  into  a 
contract  with  John  Doe,  whereby  the  said  John  Doe  agreed  to  con- 
struct on  said  premises  that  certain  building  or  structure  now  upon 
the  aforesaid  described  premises. 

That  said  contract  has  been  fully  performed,  and  the  said  structure 
or  building  was  completed  on  the  tejith  day  of  September,  iS99,^  and 
ten  days  ^  have  not  elapsed  since  the  same  was  completed,  and  said 
building  or  structure  finished. 

Dated  this  tjcelfth  day  of  September,  i899. 

Richard  Roe,  Owner. 
State  of  California,  \ 

City  and  county  of  San  Francisco.  \ 

Richard  Roe,  being  duly  sworn,  deposes  and  says  that  he  is  the 

1.  New  Jersey. — Laws  (1898),  c.  226,  identification  must  be  given.  Cal.  Code 
§  13.  Civ.  Proc.  (1897),  §  1187. 

2.  California.  —  Code  Civ.  Proc.  6.  When  building  or  improvements  or 
(1897),  I  1 187.  alterations    were    actually     completed 

See  also  list  of  statutes  cited  supra,  must  be  stated.     Cal.  Code  Civ.   Proc. 

note  I,  p.  80.  (1897).  §  1 187. 

3.  Name  of  owner  mast  be  stated.  Cal.  7.  Time  of  Filing.  —  Notice  must  be 
Code  Civ.  Proc.  (1897),  §  C187.  filed  within  ten  days  after  the  comple- 

4.  Nature  of  title  to  property  must  be  tion  of  the  building  or  within  forty 
stated.  Cal.  Code  Civ.  Proc.  (1897),  §  days  after  cessation  from  labor  upon 
I187.  an    unfinished    building.      Cal.     Code 

6.  Description  of  property  suflBcient  for     Civ.  Proc.  (1897),  §  1187. 
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person  named  as  owner  in  the  foregoing  notice;  that  he  has  read 
the  same  and  knows  the  contents  thereof,  and  that  the  same  is  true. 

Richard  Roe.  ^ 

Subscribed  and  sworn  to  before  me  this  twelfth  day  of  September, 
A.  D.  \W9. 

(seal)  Norton  Porter,  Notary  Public. 

(3)  To  Principal  Contractor. 
{a)  Disclaiming  Liability. 

Form  No.  13693.* 

Sa?i  Francisco,  Cal.,  January  12th,  iS99. 
To  John  Doe,  Contractor: 

Whereas,  on  the  tenth  day  oi  January,  i899,  you  entered  into  con- 
tract with  Williatn  West,  of  the  city  and  county  of  San  Francisco,  in 
the  state  of  California  to  (^Here  state  the  nature  of  the  contract)  upon 
the  following  described  property  in  said  city  and  county  of  San 
Francisco  {^Here  describe  the  property): 

You  are  hereby  notified  that  the  undersigned  Richard  Roe  is  the 
owner  in  fee  of  the  aforesaid  described  property;  that  the  said" 
Williatn  West  is  in  possession  of  said  property  as  tenant,  but  has  no 
other  right  or  claim  thereto;  that  the  above  contract  for  said  improve- 
ments on  said  property  was  made  without  authority  from  the  under- 
signed owner;  that  said  owner  will  not  be  responsible  -for  said 
improvements,^  and  that  you  must  look  to  the  said  William  West  for 
the  value  of  the  same. 

Richard  Roe,  Owner. 

(^)  Requiring  List  of  Subcontractors  and  Employees. 

Form  No.  13694.* 

Birmingham,  Alabama,  June  10,  iS99. 
To  John  Doe,  Esquire,  Birmingham,  Alabama. 

You  are  hereby  required  to  furnish  to  the  undersigned,  the  owner 
of  the  property  hereinafter  mentioned,  a  complete  list  of  all  the 
materialmen,  laborers  and  employees  who  have  furnished  any  mate- 
rial or  have  done  any  labor  or  performed  any  services,  or  who  may 
be  under  any  contract  or  engagement  with  you  to  furnish  any  mate- 
rial or  to  do  or  perform  any  services  on  the  building  which  you  are 

1.  Verification.  —  Statement  must  be  owner  of  such  alteration  or  improve- 
verified  by  the  owner  or  some  other  ment.  Cal.  Code  Civ.  Proc.  (1897),  § 
person  in  his  behalf.     Cal.   Code  Civ.     1192. 

Proc.  (1897),  §  1 187.  3.  That  owner  will  not  be  responsible 

2.  California.  —  Code  Civ.  Proc.  for  the  improvement  must  be  stated  in 
(1897),  ^  1 192.  the  notice.     Cal.  Code  Civ.  Proc.  (1897), 

See  also  list  of  statutes  cited  supra,     §  1192. 
note  I,  p.  80.  \.  Alabama. — Civ.  Code  (1896),  §  2732. 

Notice  sball  be  given  within  three  days  See  also  list  of  statutes  cited  supra, 
after  knowledge  shall  have  come  to  the     note  i,  p.  80. 
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erecting  for  the  undersigned,  on  the  premises  situated  (^Here  describe 
the  land  upon  which  the  building  is  being  creeled),  together  with  the 
amount  due  or  to  become  due  to  any  such  materialmen,  laborers  or 
employees,  and  the  terms  of  any  contract  to  furnish  material  or  to 
perform  any  service,  and  the  price  to  be  paid  for  such  material  and 
for  such  service.  Richard  Roe. 

Form  No.  13695.' 

To  William  West,  contractor,  for  (^Here  state  nature  of  the  contract'). 

You  are  hereby  notified,  that  I,  the  owner  of  the  building  and 
premises  described  as  follows,  to  wit:  {describing  same),  do  hereby 
demand  of  you,  as  such  contractor,  a  statement  under  oath  of  the 
number  and  name  of  every  subcontractor,  mechanic  and  workman  in 
your  employ,  and  person  furnishing  materials,  giving  their  names 
and  the  rate  of  wages,  the  terms  of  contract,  and  how  much,  if 
anything,  is  due  or  to  become  due  to  each  of  them,  and  when  the 
same  became  or  will  become  due  for  work  done  or  materials  fur- 
nished by  or  under  you  fOr  said  building  or  premises,  as  provided  by' 
an  act  entitled  "An  Act  to  revise  the  law  in  relation  to  mechanics' 
liens,"  approved  and  in  force  June  26,  1895. 

Dated  the  sixteenth  day  oi  January,  i899. 

Richard  Roe,  Owner. 


(4)  To  Subcontractor  Disclaiming  Liability. 

Form  No.  13696.' 

Birmingham,  Alabama,  June  10,  i  W9. 
^o  John  Doe,  Birmingham,  Alabama: 

Whereas  you  have  this  tenth  day  oi  June,  iS99,  served  notice  on  me 
that  you  have  entered  into  a  contract  with  William  West  to  furnish  cer- 
tain materials  in  said  notice  specified  for  use  in  erecting  a  certain  build- 
ing on  land  owned  by  me  and  situated  in  the  city  of  Birmingham,  in 
the  county  of  Jefferson,  in  the  state  of  Alabama,  and  in  said  notice 
described,  and  that  you  intend  to  claim  a  lien  for  said  materials  to  be 
so  furnished  on  said  building  and  on  said  land: 

You  are  hereby  notified  that  said  William  West,  with  whom  you 
have  entered  into  contract  to  furnish  said  material,  is  under  contract 
with  me  to  furnish  the  materials  for  and  perform  the  labor  in  the 
erection  of  said  building,  and  that  any  materials  you  may  furnish  to 
said  William  West  for  use  in  the  erection  of  said  building  will  not  be 
paid  for  by  me,^  and  that  you  must  look  to  the  said  William  West  for 
the  value  of  such  materials. 

Richard  Roe. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  See  also  list  of  statutes  cited  supra, 
(1896),  c.  82,  par.  5.  note  i,  p.  80. 

See  also  list  of  statutes  cited  supra,  3.  That  owner  will  not  be  responsible 

note  I,  p.  So.  must  be  stated  in  the  notice      Ala.  Civ. 

2.  Alabama.  —  Civ.    Code    (1S96),    §  Code  (1896),  §  2723. 
2723. 
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c.  Notice  by  Principal  Contractor. 
(1)  Of  Contract. 
Form  No.  13697.1 

State  of  Illinois^  \  In  the  Office  of  the  Clerk  of  the  Circuit  Court 

County  of  Cook.  \     '  of  said  County  of  Cook. 

John  Doe     ) 

against       V  Statement  of  Lien. 
Richard  Roe.  ) 

Notice  is  hereby  given  that  on  the  tenth  didiy  oi  January,  a.  d.  i899, 
a  contract  was  made  and  entered  into  between  the  undersigned  John 
Doe,  of  Chicago,  in  the  county  of  Cook,  in  the  state  of  Illinois,  and 
Richard  Roe  of  said  Chicago,  in  said  county  of  Cook,  whereby  the  said 
John  Doe  agreed  (^Here  state  the  substance  of  the  contract^  including  the 
amount  to  be  paid"^^  upon  the  following  real  estate,  described  as  fol- 
lows, to  wit:  {Ilere  describe  the  property).^ 

That  the  said  Richard  Roe  is  the  owner  of  the  property  above 
described,* 

That  said  work  (or  the  delivery  of  said  materials)  is  to  be  completed 
on  or  before  \^it,  first  day  of  August,  iS99.^ 

Witness  my  hand  th\sfrst  day  of  February,  a.  d.  xW9. 

John  Doe. 
(2)  To  Mortgagee. 

Form  No.  13698.^ 

,  Memphis,  Tennessee,  June  10,  i.S99. 

To  Richard  Roe: 

You  are  hereby  notified  that  I  have  this  day  entered  into  a  con- 
tract with  William  West  to  furnish  materials  for  the  erection  and 
construction  of  a  dwelling-house  on  the  following  described  land,  in 
the  city  of  Memphis,  in  the  county  of  Shelby  and  state  of  Tennessee, 
to  wit:  (JFIere  describe  the  land);  that  I  am  informed  that  you  have  ^ 
or  claim  an  interest  in  the  aforesaid  describefl  land  as  mortgagee; 
that  I  intend  to  look  to  said  land  for  the  lien  provided  by  the  stat- 
utes of  the  state  of  Tennessee  to  mechanics,  undertakers,  founders, 
machinists,  or  materialmen,  for  the  amount  to  become  due  for  said 
materials  to  be  furnished  as  aforesaid;  and  that  said  proposed  lien 
may  have  priority  over  the  aforesaid  mortgage  on  said  land,  you  are 
hereby  notified  of  said  contract  and  agreement  as  provided  by  law, 
and  required  to  make  known  your  objections  thereto  within  ten  days 
after  receipt  of  this  notice,  as  required  by  law. 

John  Doe. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  4.  Description  of  property  must  be 
(i8q6),  c.  82,  par.  i.  given.     Starr   &    C.    Anno.    Stat.    111. 

See  also  list  of  statutes  cited  supra,  (1896),  c.  82,  par.  i. 
note  I,  p.  80.  6.  Name  of  owner  of  the  property  must 

2.  What  contract  isfor  must  be  stated,  be  stated.  Starr  &  C.  Anno.  Stat.  111. 
Starr  &  C.  Anno.  Stat.  III.  (1896),  c.  82,  (1896),  c.  82,  par.  i. 

par.  I.  6.  Date  when  delivery  of  material  or  work 

3.  Amotmt  to  be  paid  must  be  stated,  is  to  be  completed  must  be  stated.  Starr  & 
Starr  &  C.  Anno.  Stat.  111.(1896),  c,  82,  C,  Anno.  Stat.  III.  (1896),  c.  82,  par.  i. 
par.  I.  7.    Tennessee. — Code  (1896),  §  3536. 
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(3)  To  Owner,  Stating  Subcontractors  and  Laborers 
Employed.^ 


ss. 


Form  No.  13699.* 

State  of  Illinois,  \ 
County  of  Cook.  \ 

To  Richard  Roe: 

The  following  are  the  names  and  addresses  of  all  parties  having 
subcontracts  for  specific  portions  of  the  work  or  for  material  under 
my  contract  with  you  (^Here  state  what  contract  was  for  and  location  of 
the  property),  and  of  the  amount  to  become  due  each,  as  well  as  the 
names  of  those  who  have  made  bids  or  proposals  for  subcontracts  or 
for  material,  and  the  respective  amounts  of  such  bids  or  proposals, 
where  same  have  not  been  let  or  accepted:  (^Here  set  out  the  name  aiid 


See  also  list  of  statutes  cited  supra, 
note  I,  p.  80. 

1.  Precedent. —  In  Murphy  7a  Harris, 
57  111.  App.  351,  the  statement  fur- 
nished owner  of  building,  which  was 
held  sufficient,  was  as  follows: 

"  Thomas  f.  McGimsie  states,  on  oath, 
that  Harris  5y  McGimsie  were  con- 
tractors for  all  the  work  on  the  build- 
ings erected  for  Daniel  Murphy  on  the 
premises  described  as  two-%\.oxy  and 
basement  fiat  building  and  one  and  a 
half  story  barn.  That  this  affidavit  is 
made  for  the  purpose  of  procuring  from 
said  Daniel  Murphy  2k  final  payment  on 
account  of  our  contract  with  him  for 
said  work. 

I  had  contracted  with  the  persons 
named  in  the  following  schedule  for 
the  materials  furnished  "and  used  by  us 
in  the  construction  of  said  building,  of 
the  kinds  and  in  the  amounts  set  op- 
posite their  respective  names,  and  there 
is  now  due  or  to  become  due  them 
respectively  on  account  thereof  the 
amount  set  out  in  the  column  marked 
'  due  or  to  become  due.' 

Schedule  of  Materials. 

Due  or  to 
Name.  Materials,    become  due. 

E.  L.  Moss Brick  Mason. 

Hasey  &f  Graham  . .  Millwork  . . . 

A.  F.  Kaufman. . . .  Painter $j'6  67 

f.  F.  Walthers  ....  Plumber  ...  41  37 

M.  Murphy Painter 57  58 

P.  H.  Dawdle Plasterers. . . 

Anderson Bell-hanger. 

H.  S.  Howell  (St"  Co.  .  Lumber.    . . . 

I  had  in  my  employ  the  following 
named  persons,  on  account  of  said 
building,  at  the  rates  of  wages  ex- 
pressed in  the  following  schedule,  and 


there  are  now  due  or  to  become  due  to 
them  the  sums  set  opposite  their  re- 
spective names  therein. 

Schedule  of  Employes. 

Rate  Due  or  to 

Name.  of  wages,     become  due. 

f.  Mellison joc 

Guse  fohnson "    

Peter  Schmidt "    

f.  fulian "    

Matt.  Owen "    .' 

C.  f.  fohnson "    

N.  Peterson "    

T.f.  Wagner "    

C.  N^ewman "    

Geo.  Harris "    ■ 

f.  Po7vers "    

H.  Libbet "   

P.  Burquest "    

f.  S.  Stoneheck "    

P.  Erickson "    

P.  H.  McGimsie "    

The  foregoing  is  a  complete  state- 
ment of  the  number,  name  of  every 
sub-contractor,  mechanic  and  workman 
in  our  employ;  the  names  of  all  per- 
sons furnishing  materials,  and  the 
rate  of  wages  and  terms  of  contract, 
and  how  much  is  due  and  to  become 
due  to  them  for  work  done  and  mate- 
rial furnished  on  account  of  the  build- 
ing aforesaid,  by,  through  or  under 
us. 

Thomas  f.  McGimsie. 

Subscribed  and  sworn  to  before  me, 
this  .?.?(/ day  of  April,  a.  d.  1890. 

(seal)  E.  F.  Master  son. 

Notary  Public." 

2.  Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  82,  par.  5. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  So. 
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address  of  each  subcontractor^'^  the  amount  of  his  contract^  when  the  same 
is  due^  and  what  the  contract  is  for.  Also  the  name  and  address  of  each 
person  who  has  made  a  bid  or  proposal  for  work  or  for  material.,  whose 
bid  has  not  at  the  time  been  accepted.,  with  the  amount  of  such  bid  or  pro- 
posal., 7vhen  to  become  due,  and  for  what  luork  or  material  the  bid  is^.* 

Dated  this  frst  day  of  February,  i899. 

William  West. 

Subscribed  and  sworn  to  before  me  by  William  West  this  first  day 
of  February,  i899. 

(seal)  Norton  Porter,  Notary  Public* 

(4)  To  Subcontractor,  Disputing  Claim. 

Form  No.  13700.* 

To  John  Doe: 

Whereas,  on  the  tenth  day  oi  June,  i899,  you  served  notice  in 
writing  on  Richard  Roe  of  Jersey  City,  in  the  county  of  Hudson  and 
state  of  New  Jersey,  the  owner  of  a  certain  building,  situate  in  said 
city  of  Jersey  City  and  in  said  notice  described,  that  the  undersigned, 
as  contractor,  was  indebted  to  you  in  the  sum  of  one  hundred  and 
ninety-eight  dollars  and  ninety  cents,  for  work  and  labor  done  and  per- 
formed by  you  at  the  request  of  the  undersigned  in  erecting  and  con- 
structing the  aforesaid  building,  and  that  you  had  demanded  pay- 
ment from  the  undersigned  of  said  sum  of  money,  and  that  the 
undersigned  had  refused  to  pay  the  same,  and  requiring  said  Richard 
Roe  to  retain  the  amount  so  claimed  by  you  out  of  the  amount  owing 
by  him  to  the  undersigned,  you  are  hereby  notified,  that  the  under- 
signed, the  contractor  above  mentioned,  disputes  the  correctness  of 
the  aforesaid  claim  by  you  made,  and  you  are  hereby  requested  and 
required  to  establish  said  claim  by  judgment  thereon. 

Dated  the  nineteenth  day  of  June,  i899. 

William  West. 

d.  Notice  by  Subcontractor. 
(1)  To  Owner.' 

1.  Names  and  addresses  of  all  parties  4.  If  any  subcontracts  are  not  let,  the 
having  sabcontracts  for  specific  portions  names  and  addresses  of  those  who  have 
of  the  work  or  for  material  must  be  made  bids  or  proposals,  and  the  re- 
given.  Starr  &  C.  Anno.  Stat.  111.  spective  amounts  of  such  bids  or  pro- 
(1896),  c.  82,  par.  5.  posals,    must   be   stated.     Starr  &   C. 

2.  Amount  to  becomp  dae  eacb  snbcon-  Anno.  Stat.  111.  (1896),  c.  82,  par.  5. 
tractor   must   be    stated.     Starr    &    C.  5.  Statement   mtust   be  under   oatb   or 
Anno.  Stat.  111.  (i8g6),  c.  82.  par.  5.  verified  by  affidavit.     Starr  &  C.  Anno. 

3.  When  amount  is  to  become  due  must  Stat.  III.  (1896),  c.  82,  par.  5. 

be  stated.     Starr  &  C.  Anno.  Stat.  111.  6.  Newfersey.  —  Laws  (1899),  c.  153. 

(1896),  c.  82,  par.  5.  See  also  list  of  statutes  cited  supra. 

Details  of  contract  with  materialman  note  i,  p.  80. 
need  not  be  set  out:  that  statement  con-  7.  Statutory  provisions  requiring  sub- 
tains  all   the  information  required  by  contractors  and   journeymen    to  serve 
the   statute   is  sufl!icient.     Murphy    v.  notice  upon  the  owner  of  the  property 
Harris,  57  111.  App.  351.  exist  in  the  following  states,  to  v/it: 
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(a)  Of  Contract  to  Furnish  Labor  or  Materials. 


Alabama. — Civ.  Code (1896),  §§  2723,     Ala.  309;    McAlpin  z/.   Duncan,  16  Cal. 


2731- 

Arizona. —  Rev.   Stat.  {1887),  §  2270. 
Arkansas,  —r-  Laws    (1895),    No.    146, 

§^- 

California. —  Code  Civ.  Proc.  (1897), 

§  1184. 

Colorado. —  Laws  (1899),  c.  118,  §§  2,  9. 

Connecticut.  —  Laws  (1899),  c.  121. 

Florida.  —  Laws  (1897),   c.  4582,  §  2. 

Georgia.  —  Laws  (1897),  p.  30,  No. 
302,  §  2. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896).  c.  82,  par.  25. 

Indiana. — Horner's  Stat.  (1896),  § 
5301.  '    ' 

lo'Ma.  —  Code  (1897),  §  3093. 

Kansas.  —  Gen.  Stat.  (1897),  c.  96,  § 
24. 

Maryland,  — Vwh.  Gen.  Laws  (1888), 
art.  63,  §  II. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 

191-  §3. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
10710,  10715. 

Minnesota. — Stat.  (1894),    §  6242. 

Mississippi.  —  Anno.  Code  (1892),  § 
2714. 

Missouri.  —  Rev.  Stat.  (1889),  §  6723. 

New  Hampshire. — Pub.  Stat.  (1891), 
c.  141,  §  13- 

Neiv  fersey. — Laws  (1898),  c.  226,   § 

3- 

New    York.  —  Laws    (1897),   c.    418, 

f  "• 

North  Carolina.  —  Code  (1883),  §  1802; 

Laws  C1899),  c.  335- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
3193  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  4529. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894).  p.  1311,^  25. 

Rhode  Island. —  Gen.  Laws  (1896),  c. 
206,  §  6. 

South  Carolina. — Civ.  Stat.  (1893), 
§  2466. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5472. 

Tennessee.  —  Code  (1896),  §  3540. 

Texas.  —  Rev.  Stat.  (1895),  art.  3296. 

Virginia.  —  Code  (Supp.  1898),  §  2477. 

West  Virginia.  —  Code  (1891),   c.   75, 

Wisconsin.  —  Stat.  (1898),  §  3315. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1534. 

Necessity  of  Service  of  Notice  —  Rule 
Stated.  —  Notice  must  be  served  by  a 
subcontractor  upon  the  owner  of  the 
premises  as  required  by  the  statute. 
Osborn  v.  Johnson  Wall  Paper  Co.,  99 


126;  Cahoon  v.  Levy,  6  Cal.  295;  Union 
Pac.  R.  Co.  V.  Davidson,  21  Colo.  93; 
Greeley,  etc.,  R.  Co.  v.  Harris,  12  Colo. 
226;  Estey  V.  Hallack,  etc.,  Lumber 
Co.,  4  Colo.  App.  165;  Rice  v.  Car- 
michael,  4  Colo.  App.  84;  Sayre-New- 
ton  Lumber  Co.  ?/.  Park,  4  Colo.  App. 
482;  Denver  Hardware  Co.  v.  Croke,  4 
Colo.  App.  530;  Pou  V.  Covington,  etc., 
R.  Co.,  84  Ga.  311;  Gross  v.  Butler,  72 
Ga.  187;  Cary-Lombard  Lumber  Co.  v. 
FuUenwider,  150  III.  629;  Butler  v. 
Gain,  128  111.  23;  Metz  v.  Lowell,  83  111. 
565;  Kelly  V.  Kellogg,  79  111.  477;  Pres- 
cott  V.  Maxwell,  48  111.  82;  Green,  etc., 
Lumber  Co.  v.  Bain,  77  111.  App.  17; 
Knickerbocker  Ice  Co.  v.  Kirkpatrick, 
51  111.  App.  60;  Crawford  v.  Crockett, 
55  Ind.  220;  Frost  z>.  Rawson,  91  Iowa 
553;  Steele  v.  McBurney,  96  Iowa  449; 
Merritt  v.  Hopkins,  96  Iowa  652;  Louns- 
bury  V.  Iowa,  etc.,  R.  Co.,  49  Iowa  255; 
Frazee  v.  Frazee,  79  Md.  27;  Kenly  v. 
Sisters  of  Charity,  63  Md.  306;  Wehr  z/. 
Shryock,  55  Md.  334;  Hess  v.  Poultney, 
10  Md.  257;  French  v.  Hussey,  159 
Mass.  206;  Robbins  v.  Blevins,  109 
Mass.  219;  Anderson  v.  Volmer,  83  Mo. 
403;  Schubert  v.  Crowley,  33  Mo.  564; 
Shaw  V.  Bryan,  39  Mo.  App.  523; 
Hewitt  V.  Truitt,  23  Mo.  App.  443; 
Doyle  V.  Truitt,  23  Mo.  App.  448;  Brown 
V.  Crump,  2  Swan  (Tenn.)  531;  Sens  v. 
Trentune,  54  Tex.  218;  Frartklin  St. 
Church  V.  Davis,  85  Va.  193;  McGugin 
V.  Ohio  River  R.  Co.,  33  W.  Va.  63. 

Limits  of  the  Rule.  —  The  purpose  of 
the  notice  is  simply  to  inform  persons 
that  the  claimant  holds  a  claim  against 
a  building  setting  forth  the  amount  and 
from  whom  the  same  is  due,  and  it  is 
not  necessary  to  particularize  in  what 
specific  manner  the  demand  accrued. 
That  fact  may  be  determined  by  in- 
specting the  lien  on  file.  Laswell  v. 
Presbyterian  Church,  46  Mo.  279. 

Notice  need  not  be  served  upon  a 
mortgagee  holding  the  premises.  Bit- 
ter V.  Mouat  Lumber,  etc.,  Co.,  10 
Colo.  App.  307. 

The  proviso  of  the  statute  that  notice 
shall  be  served  by  a  subcontractor  upon 
the  owner  of  the  property  is  not  a  con- 
dition precedent  to  the  attaching  of  the 
lien,  but  is  simply  for  the  protection  of 
subcontractor  or  laborer  against  the 
owner.  Smalley  v.  Ashland  Brown- 
Stone  Co.,  114  Mich.  104. 

Personal  service  of  notice   upon   the 
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owner  or  his  agent  is  necessary.  If 
sent  by  mail  it  is  not  sufficient.  Carney 
V.  Tul'ly,  74  III.  375;  Peck  v.  Hinds.  63 
111.  App.  319;  Hannah,  etc.,  Mercantile 
Co.  V.  Mosser,  105  Mich.  18. 

In  Georgia,  notice  must  be  given  to 
owner,  and  when  given  to  agent  it  is 
not  sufficient.  Pou  v.  Covington,  etc., 
R.  Co.,  84  Ga.  311. 

Must  be  in  writing.  Carney  v.  Tully, 
74  111.  375;  Peck  V.  Hinds,  68  III.  App. 
319;  Jeure  v.  Perkins,  29  Iowa  262; 
Miller  v.  Hoffman,  26  Mo.  App.  199. 

Hast  be  addressed  to  owner.  Legnard 
V.  Armstrong,  18  111.  App.  549;  Meyer 
V.  Christian,  64  Mo.  App.  203.  And 
where  addressed  to  husband  of  the 
owner  it  is  not  sufficient.  Legnard  v. 
Armstrong,  18  111.  App.  549. 

Name  of  claimant  must  be  stated  in 
the  notice.  Miller  v.  Hoffman,  26  Mo. 
App.  199.  But  it  has  been  held  that 
where  notice  informs  the  owner  whether 
the  claimant  is  the  original  contractor 
or  a  subcontractor,  it  is  sufficient. 
Malone  v.  Big  Flat  Gravel  Min.  Co., 
76  Cal.  578. 

Amount  due  claimant  must  be  stated 
in  the  notice.  Davis  v.  Livingston,  29 
Cal.  283;.Gilman  v.  Gard,  29  Ind.  291; 
Reeves  v.  Henderson,  9c  Tenn.  521. 

Nature  or  kind  of  materials  furnished 
"must  be  stated.  German  Lutheran 
Evangelical  St.  Matthews  Congregation 
V.  Heise,  44  Md.  453;  Thomas  v.  Bar- 
ber, 10  Md.  380;  Vogel  V.  Luitwieler, 
52  Hun  (N.  Y.)  184;  Reeves  v.  Hender- 
son, go  Tenn.  521. 

Items  of  work  or  materials  need  not 
be  stated.     Gilman  v.  Gard,  29  Ind.  291. 

Value  of  materials  need  not  be  stated. 
McDonnell  v.  Nicholson,  67  Mo.  App. 
408. 

Premises  need  not  be  described  in  the 
notice.     Gilman  v.  Gard,  29  Ind.  291. 

In  Tennessee,  is  is  held  that  the  prop- 
erty should  be  particularly  described  in 
the  notice  to  owner.  Reeves  z'.  Hen- 
derson, 90  Tenn.  521. 

Work  Done  or  Material  Furnished  for 
Building —  Generally . —  That  material 
was  furnished  or  labor  performed  for 
building  against  which  lien  is  claimed 
must  be  stated.  Davis  v.  Livingston, 
29  Cal.  283;  Hill  V.  Ryan,  54  Ind.  118; 
McGlauflin  v.  Beeden,  41  Minn.  408; 
Faihman,  etc.,  Planing  Mill  Co.  z/.  Rit- 
ter,  33  Mo.  App.  404;  Williams  v.  Toledo 
Coal  Co.,  25  Oregon  426;  Fairhaven 
Land  Co  v.  Jordan,  5  Wash.  729;  Tacoma 
Lumber,  etc.,  Co.  v.  Wilson,  3  Wash. 
786;  Johnston   v.  Harrington,  5  Wash. 


73;  Central  City  Brick  Co.  v.  Norfolk, 
etc.,  R.  Co.,  44  W.  Va.  286.  That  ma- 
terials were  used  in  the  construction  of 
the  building  is  not  sufficient.  Fathman, 
etc.,  Planing  Mill  Co.  v.  Ritter,  33  Mo. 
App.  404. 

Statement  need  not  contain  words  of 
statute  "  for  or  about  the  erection  or 
construction  of  the  building:"  any 
equivalent  words  are  sufficient.  "For 
John  Brown's  house"  is  as  good  a 
designation  as  the  phrase  of  the  legis- 
lature. Kelly  V.  Brown,  20  Pa  St.  446; 
Taylor  z/.  Wettkamp,  13  Phila.  (Pa.)  31, 
36  Leg.  Int.  (Pa.)  16. 

Under  the  statute  requiring  a  sub- 
contractor to  give  notice  to  the  owner 
of  the  nature  and  extent  of  his  claim, 
"over  and  above  all  payments  and  off- 
sets," a  notice  stating  the  amount  of 
the  claim  is  sufficient,  and  the  words 
of  the  statute  above  quoted  need  not  be 
incorporated  into  the  notice.  Whittier 
V.  Blakely,  13  Oregon  546. 

That  materials  were  furnished  on 
credit  of  building  need  not  be  averred. 
That  they  were  furnished  for  and  used 
in  the  construction  of  the  building  is 
sufficient.  Hommel  v.  Lewis,  104  Pa. 
St.  465. 

That  7naterials  were  used  in  building 
need  not  be  stated.  Allen  v.  Elwert, 
29  Oregon  428  {following  Rice  v.  Hodge, 
26  Kan.  164). 

Where  several  buildings  are  erected 
upon  contiguous  lots  under  one  con- 
tract, and  the  materials  are  used  indis- 
criminately in  the  various  buildings, 
the  notice  of  lien  need  not  name  any 
particular  building  where  the  rights 
of  third  parties  are  not  endangered. 
Wheeler  v.  Ralph,  4  Wash.  617. 

Illustrations.  —  Where  the  claim 
showed  a  contract  between  the  con- 
tractor, the  owner  of  the  property  for 
the  building  of  a  house  thereon,  and 
the  purchase  by  the  contractor  of  lum- 
ber to  be  used  in  the  building,  and  the 
furnishing  of  such  lurftber  by  the  claim- 
ant, the  statement  sufficiently  showed 
that  the  lumber  was  furnished  and 
used  in  the  building.  Ewing  v.  Folsom, 
67  Iowa  65. 

Where  the  lien  states  that  J.  B.  Smith 
&  Co.,  the  clai'mants,  furnished,  ready 
to  be  put  up,  certain  portions  of  the 
trim,  sash,  doors  and  blinds  for  the  new 
house  then  being  erected  by  said  Baily 
and  Eldred  (the  contractors)  hereinafter 
described,  under  a  contract  between 
them  and  the  owner  of  such  building, 
the  statement  sufficiently  shows  that  the 
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Form  No.  i  370  i.' 

To  Richard  Roe.,  Birmingham.,  Alabama. 

You  are  hereby  notified  that  on  this  tenth  da.y  oi  June.,  iS99,  I  have 
entered  into  a  contract  with  IVilliam  West,  to  furnish  the  following 
material  at  the  prices  hereafter  specified,  to  wit:  (^Here  specify  the 
material  and  the  contract  price  for  each  article').,  said  material  being  for 
use  in  erecting  a  certain  building  on  land  owned  by  you,  and  situated 
in  the  city  of  Birmingham.,  in  the  county  oi  Jefferson.,  in  the  state  of 
Alabama.,  and  described  as  follows,  to  wit:  (Ilere  describe  the  land'), 
and  that  I  intend  to  claim  a  lien  for  said  material  to  be  so  furnished 
on  said  building,  and  said  land. 

Dated  at  Birmingham.,  Alabama.,  this  tenth  day  oi  Jufie,  i899. 

John  Doe. 

(J?)  Of  Claim  Against  Contractor.^ 


material  was  furnished  for  use  in  said 
building.  Smith  v.  Baily,  8  Daly  (N.  Y.) 
128. 

Where  the  preamble  to  statement 
alleges  that  the  subcontractor  fur- 
nished material  actually  used  in  the 
construction  of  the  building,  and  a  sub- 
sequent portion  of  the  lien  alleges  that 
the  contract  was  for  materials  for  the 
building,  it  is  sufficient.  Fairhaven 
Land  Co.  v.  Jordan,  5  Wash.  729. 

A  statement  has  been  held  to  be 
sufficient  which  fairly  shows  that  mate- 
rials were  sold  to  be  used  in  the 
building.  Johnston  v.  Harrington,  5 
Wash.  73. 

An  allegation  that  the  "  materials 
were  furnished  in  the  construction  of 
buildings,  improvements  and  struc- 
tures "  is  of  doubtful  authority,  although 
a  repetition  of  the  language  of  the 
statute.  Tacoma  Lumber,  etc.,  Co.  v. 
Wilson,  3  Wash.  786. 

At  Instance  of  Principal  Contractor. — 
That  claimant  furnished  material  and 
performed  labor  at  the  instance  of  the 
principal  contractor  must  be  stated. 
Oilman  v.  Gard,  29  Ind.  291;  Reeves 
V.  Henderson,  90'Tenn.  521. 

Where,  in  the  notice  to  the  owner,  the 
claimant,  in  addition  to  giving  the  name 
of  the  real  debtor,  couples  the  name  of 
a  person  not  liable,  it  will  not  vitiate 
the  lien,  as  the  owner  cannot  be  misled 
thereby.     Putnam  v.  Ross,  46  Mo.  337. 

That  materials  went  into  the  bnilding 
need  not  be  stated.  McDonnell  v. 
Nicholson,  67  Mo.  App.  408. 

Place  of  Delivery  of  materials  must  be 
stated.  O'Brien  v.  Krockinski,  50  111. 
App.  456.      . 

Completion  of  contract    need  not    be 


alleged  by  materialman.  Ford  v.  Wil- 
son, 85  Ga.  log. 

Section  of  the  statute  need  not  be  cited, 
and  that  plaintiff  claims  a  lien  "  under 
and  by  virtue  of  the  laws  of  Wisconsin 
in  such  case  made  and  provided  "  is 
sufficient.  Hausmann  Bros.  Mfg.  Co. 
V.  Kempfert,  93  Wis.  587. 

Signature. —  Notice  must  be  signed 
by  the  claimant  or  his  attorney.  Weten- 
kamp  V.  Billigh,  27  111.  App.  585; 
Treusch  v.  Shryock,  51  Md.  162;  Tow- 
ner V.  Remick,  19  Mo.  App.  205. 

Notice  cannot  be  filed  by  an  assignee  of 
the  claim.  McCrea  v.  Johnson,  104 
Cal.  224. 

1.  Alabama.  —  Civ.  Code  (1896),  § 
2723. 

See,  generally,  supra,  note  7,  p.  159. 

2.  Precedents.  —  A  notice  by  a  sub- 
contractor to  the  employer  of  the  con- 
tractor is  set  out  in  Davis  v.  Livingston, 
29  Cal.  283,  as  follows: 

' '  To  Messrs.  M.  S^  F.  Livingston : 

Gentlemen:  —  You  are  hereby  noti- 
fied as  the  employers  oi  fosepk  Gosling, 
contractor  for  the  erection  of  the  two 
certain  houses  on  Pdvell  street,  be- 
tween Union  and  Filbert  streets,  in  the 
city  of  San  Francisco,  belonging  to  you, 
that  we  have  furnished  and  supplied 
the  following  materials  as  hereinafter 
set  forth,  for  the  erection,  construction, 
and  finishinjg  of  the  said  buildings,  to 
Mr.  foseph  Gosling,  the  contractor 
aforesaid;  that  the  prices  set  against 
the  said  materials  are  those,  and  the 
total  amount  of  said  account  is  the 
amount  agreed  to  be  paid  to  us  there- 
for, by  the  said  Gosling,  and  the  said 
amount,  to  wit,  the  sum  of  one  thousand 
four  hundred  and  sixty-two  and  seventy- 
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Form  No.  13702.' 
To  Richard  Roe: 

Dear  Sir:  — 

You  are  hereby  notified  as  the  employer  of  William  JVesf,^  con- 
tractor for  the  erection  of  that  certain  frame  dwelling-house  on  that 
lot  of  land  situated  on  Powell  street,  between  Union  and  Adams 
streets,  and  known  as  No.  100  Pornell  street,  in  the  city  of  Sati  Fran- 
cisco, in  the  state  of  California,  owned  by  you,  that  I  have  furnished 
and  supplied  to  the  said  William  West,  the  contractor  aforesaid,  for 
the  erection,  construction  and  finishing  of  the  said  dwelling-house  the 
following  materials,  to  wit:  (^Here  state  in  general  tertns  the  kind  of 
materials  arid  the  value  thereof  ^."^  That  the  prices  set  against  the  said 
materials  are  those  and  the  amount  of  said  account  is  the  amount 
agreed  to  be  paid  to  me  therefor  by  the  said  William  West,  and  that  the 
said  amount,  to  wit,  fifteen  hundred  dollars,*  is  still  due  and  unpaid 


seven  one  hundredths  dollars  {%i,4.62.y'f) 
is  still  due  and  unpaid  to  us  by  said 
Gosling  over  and  above  all  payments 
and  offsets  for  or  against  the  said  ma- 
terials, etc.,  so  furnished  and  delivered. 

San  Francisco,  April  joth,  i86j. 

Brocka-M  &=  Met  calf." 

In  Green,  etc.,  Lumber  Co.  v.  Bain, 
77  111.  App.  17,  the  notice  of  lien  was 
as  follows: 

"  Notice  of  Lien. 

To  L.  R.  Bain:  You  are  hereby  noti- 
fied that  the  Green  dr"  Lombard  Lumber 
Co.,  a  corporation,  etc.,  under  the  laws 
of  the  State  of  Illinois,  having  its  prin- 
cipal office  in  Chicago,  has  been  em- 
ployed hy  facob  Lilley,  a  contractor,  to 
furnish  lumber,  material,  etc.,  upon 
your  building  at  Flournoy  and  Kedzie 
Ave.,  in  Chicago,  in  the  county  of  Cook 
and  State  of  Illinois,  and  that  it  will 
hold  the  building  and  your  interest  in 
the  grounds  liable  for  the  amount  of 
%48g.22  dollars,  due  it  on  account 
thereof. 

Dated  this  4th  day  oi February,  A.  D. 
1897.       Green  b' Lombard  Lumber  Co. 

By  George  Green,  President." 

This  notice,  as  stating  the  amount 
due,  is  unquestionably  correct,  but,  con- 
struing it  in  that  light,  the  action  was 
commenced  after  the  expiration  of  the 
four  months  permitted  by  statute,  and 
no  recovery  was  allowed. 

In  O'Halloran    v.   Leachey,  39  Ind. 
150,  the  notice,  which  was  made  a  part 
of  the  complaint,  was  as  follows; 
"  Exhibit  A. 

To   Miss   Mary   Leachey.  —  You    are 

notified  that Lincoln  is  indebted  to 

me  in  the  sum  of  sixty  dollars,  being  for 
balance  d  ue  me  on  contract  for  stone  and 
stone  work  used  by  said  Lincoln  in  the 


erection  of  the  t7vo-?,x.oxy  brick  building 
with  a  stone  front  on  the  lower  story, 
situated  on  the  northeast  corner  of  the 
lot  numbered  fifty-eight  (jS)  in  that 
part  of  the  town  of  IVashington,  in 
Daviess  county,  Indiana,  formerly  called 
Liverpool,  and  that  I  hold  you,  as  the 
owner  of  said  building,  responsible  for 
the  payment  of  the  same.  September 
1st,  1870.  John  O' Halloran." 

In  Whittier  v.  Blakely,  13  Oregon 
546,  the  notice,  which  was  held  suflS- 
cient,  was  as  follows: 

''Portland,  Oregon,  fanuary  7,  l8<f5'. 
To  Mr.  Charles  Logus. 

We  hereby  give  you  notice  that  Mr. 
C.  0.  Blakely  of  East  Portland,  Oregon, 
has  purchased  of  us  material  to  the 
value  of  %428.y8  for  use  in  the  construc- 
tion of  your  building  on  the  corner  of 
L.  and  Fourth  streets  in  said  city  of 
East  Portland,  and  that  said  amount  is 
due  and  unpaid,  and  we  hold  you  re- 
sponsible for  said  amount. 
Respectfully  yours, 

Whittier,  Fuller,  dr'  Co. 
By  C.  A.  Plutnmer,  Attorney  in  Fact." 

1.  California. — Code  Civ.  Proc.  (1897), 
§1184. 

See,    generally,    supra,    note    7,    p. 

I5Q- 

2.  Name  of  contractor  or  other  person 
to  or  for  whom  the  labor  was  done  or 
materials  furnished  must  be  stated. 
Cal.  Code  Civ.  Proc.  (1897),  §  1184. 

3.  Kind  of  labor  or  materials  must  be 
stated  in  general  terms  in  the  notice. 
Cal.  Code  Civ.  Proc.  (1897),  §  1184. 

4.  Amount  due  for  labor  done  or  ma- 
terial furnished,  or  the  whole  amount 
agreed  for  work  to  be  done  or  materials 
to  be  furnished,  must  be  stated.  Cal. 
Code  Civ.  Proc.  (1897),  §  1184. 
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to  me  by  said  William  West,  over  and  above  all  payments  and  offsets 
for  or  against  the  materials  so  furnished;  that  said  materials  were 
furnished  as  aforesaid,  between  the  tetith  day  of  March  and  Xht.  first 
day  of  April,  i899.  John  Doe. 

San  Francisco,  California,  April  10,  iS99. 

Form  No.  13703.' 

(Starr  &  C.  Anno.  Stat.  111.  (1896;,  c.  82,  par.  25.) 
To  Richard  Roe: 

You  are  hereby  notified  that  I  have  been  employed  by  William 
West  to  instate  here  what  was  the  contract,  or  what  was  done,  or  to  be 
done,  or  what  the  claim  is  for^,^  under  his  contract  with  you  on  your 
property  at  (^Here  give  substantial  description  of  the  property^,  and  that 
there  was  due  me  on  the  tenth  day  of  September,  iS99^  (or  is  to 
become  due  on  the  tenth  day  of  October,  1899,  as  the  case  may  be),  there- 
for the  sum  oi  five  hundred  do\\B.vs.^ 

Dated  at  Chicago,  Illinois,  this  tenth  day  of  September,  a.  d.  i2>99. 

/ 0/171  Doe. 
Form  No.  13704.* 

Mount  Vernon,  Indiana,  February  1st,  iW9. 
To  Richard  Roe : 

You  are  hereby  notified  that  I  contracted  with  William  West,  who 
is  under  contract  with  you,  for  the  erection  of  a  three-stovy  frame 
dwelling-house  on  the  following  described  lot  of  land  in  said  city  of 
Mount  Vernon,  in  the  county  of  Posey,  in  the  state  oi  India?ia,  owned 
by  you,  to  wit,  (^describing  it^  to  furnish  seven  thousand  brick, ^  to  be 
used  in  the  construction  of  said  dwelling-house;  that  on  the  fifteenth 
day  oi  January,  i899,  I  furnished  said  brick  and  the  same  were  used 
in  the  construction  of  said  dwelling-house,  and  that  there  is  now  due 
me  on  this  first  day  of  February,  iS99,  therefor,  the  sum  of  seven 
hundred  dollars,'  and  that  I  hold  you  responsible  for  said  amount 
so  due. ^  John  Doe. 

Form  No.  13705.* 
To  Richard  Roe: 

You  are  hereby  notified  that  the  undersigned  has  performed  cer- 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  4.  Amount  due  or  to  become  due  must 
(i8g6),  c.  82,  par.  25.  be  stated.     Starr  &:  C.  Anno.   Stat.  111. 

See,  generally,  supra,  note  7,  p.  159.     (i8g6),  c.  82,  par.  25. 

2.  Where  contract  is  in  writing,  a  copy  5.  Indiana.  —  Horner's  Stat.  (1896),  § 
thereof  must  be  served  with  the  notice.     5301. 

Starr  &  C.  Anno.  Stat.  lilt  (1896),  c.  82,  See,  generally,  supra,  note  7,  p.  159. 

par.  25.  6.   Services   rendered   or   material   ftir- 

Where  contract  by  reference  makes  nished    must    be    set    forth.      Horner's 

the    plans    and    specifications    of    the  Stat.  Ind.  (1896),  §  5301. 

original  contract  a  part  thereof,  it  shall  7.  Amount  of  claim  must  be  set  forth 

not  be  necessary  to  serve  a  copy  of  such  in    the    notice.      Horner's    Stat.     Ind. 

plans  or  specifications  with  the  notice.  (1896),  §  5301. 

Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  82,  8.  That   claimant  holds  owner   respon- 

par.  25.  sible    must    be    stated.     Horner's  Stat. 

3.  Time  when  debt  became  due  or  will  Ind.  (1896),  §  5301. 

become  due  must  be  stated.     Starr  &         9.  Mississippi. — Anno.    Code  (1892). 

C.   Anno.   Stat.   111.  (1896),  c.   82,   par.     §  2714. 

25.  See,  generally,  supra,  note  7,  p.  159. 
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tain  labor  for  William  West  upon  the  dwelling-house  which  said 
William  West  is  erecting  for  you  under  a  contract  upon  the  following 
described  premises:  {describing  them)  in  the  county  of  £>e  Soto,  in  the 
state  oi  Mississippi,  of  which  premises  you  are  the  owner;  that  said 
William  West  is  indebted  to  the  undersigned  for  said  labor  so  per- 
formed to  the  amount  of  thirty-Jive  dollars. 

Dated  at  Hernando,  De  Soto  county,  Mississippi,  this  tenth  day  of 
June,  i899. 

John  Doe. 
Form  No.  13706.' 
To  Richard  Roe: 

You  are  hereby  notified  that  William  West,  the  contractor,  is  justly 
indebted  to  me  in  the  sum  of  one  hundred  and  ninety-eight  dollars  and 
ninety-nine  cents,  for  work  and  labor  done  and  performed  by  me  at 
his  request,  in  erecting  and  constructing  a  certain  t7uo-%\.oxy  brick 
dwelling-house  owned  by  you,  situate,  lying  and  being  upon  the 
south  side  of  Adams  street,  and  known  as  No.  195  Ada7ns  street  in 
the  city  of  Jersey  City,  county  of  Hudson,  and  state  of  New  Jersey, 
and  that  I  have  demanded  payment  from  the  said  William  West  of 
the  said  sum  of  money  so  due  and  owing  to  me  as  aforesaid,  and 
that  he  the  said  William  West  has  refused  to  pay  the  same  or  any 
part  thereof. 

You  are  therefore  hereby  notified  and  required  to  retain  the 
amount  of  money  so  due  and  claimed  by  me  out  of  the  amount 
owing  by  you  to  the  said  William  West;  and  upon  being  satisfied  of 
the  correctness  of  my  demand  to  pay  the  said  sum  of  money  to  me. 

Dated /««^iO,  i%99. 

John  Doe. 
Form  No.  13707.' 
To  Richard  Roe : 

You  are  hereby  notified  that  I  have  been  employed  by  William 
West  to  furnish  certain  building  material  hereinafter  specified  for 
use  in  and  which  has  been  used  in  the  erection  and  construction  of  a 
certain  two-story  frame  dwelling-house  by  said  William  West,  under 
contract  with  you,  on  the  property  owned  by  you,  in  the  township 
of  Wake  Forest,  in  the  county  of  Wake,  described  as  follows:  {describing 
the  property),  and  that  on  this  tenth  day  oi  June,  a.  d.  i899,  there  is  due 
me  from  the  said  William  West\)cv&xt,iox  the  sum  of^z//f  ^««^r<?^dollars. 

The  nature  of  the  materials  furnished,  the  times  when  and  the 
prices  at  which  the  same  were  furnished  is  shown  in  the  following 
just  and  true  statement:  {Here  set  out  the  date  when  each  item  of  mate- 
rial was  furnished,  the  nature  thereof  and  the  price  thereof). 

Dated  this  tenth  day  oi  June,  a.  d.  i899. 

John  Doe. 

{c)  Of  Intention  to  File  Notice  of  Lien.^ 

1.  New  Jersey.  —  Laws  (1898),  c.  226,  See,  generally,  supra,  note  7,  p.  159. 
§  3.  3.  Precedents.  —  In    Colorado     Iron 

See,  generally,  supra,  note  7,  p.  159.     Works  v.    Taylor,    12  Colo.  App.  451, 

2.  North  Carolina.  —  Code  (1883),  §  the  following  notice  of  intention  to  file 
1802.  lien  was  held  to  be  a  sufficient  compli- 
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aa.  In  General. 

Form  No.  13708, 

To  Richard  Roe,  Birmingham,  Alabama :  — 

ance  with  the  statute  so  as  to  bind  the 
owners  of  the  property,  and  that  it  was 
addressed  to  the  agent  of  the  owners  as 
owner  would  not  invalidate  it:  "  Notice 
of  Intention  to  file  statement  of  Me- 
chanics Lien  claim.  T/ie  Allegheiiy 
Mining  and  Milling  Company,  et  al. 
owner.     Colorado  Iron  ^(?r,^j-,  claimant. 

To  the  Allegheny  Gold  Mining  and 
Milling  Company,  W.  A.  Talor,  and  John 
Leonard  2iV\d  Robert  Billings,  owners  of 
the  following  described  lots  or  parcels 
of  land  situate  in  the  county  of  San 
Miguel:  {Here  followed  a  description  of 
the  property  which  it  was  sought  to  charge 
with  the  lien).  You  are  hereby  notified 
of  our  intention  to  file  a  statement  of 
mechanic's  lien  upon  the  above  de- 
scribed property,  on  account  of  work 
done,  and  mill  machinery  and  other 
material  furnished  at  the  request  of 
The  Allegheny  Gold  Mining  and  Milling 

Company,  of  the  value  of  %4,472.io  ( 

dollars  of, which  has  been  paid),  for 
the  construction  of  the  structure,  build- 
ing and  improvement  now  situate  upon 
said  premises." 

See,  also,  infra.  Form  No.  13709. 

In  Treusch  v.  Shryock,  51  Md.  162, 
the  notice,  which  was  held  sufficient, 
was  as  follows: 

"  Charles  Treusch: — Take  notice,  that 
we  intend  to  lay  a  lien  against  all  those 
_five  three-siory  brick  dwellings,  with 
two-story  back  buildings,  situated  in 
the  city  of  Baltimore,  on  the  west  side 
of  Eden  street,  beginning  about  ijo 
feet  south  of  Baltimore  street,  running 
thence  southerly,  together  with  the  lots 
of  ground  and  curtilages  thereto  ap- 
pendant, for  the  sum  of  nitie  hundred 
and  fifty-three  21-100  dollars,  in  accord-" 
ance  with  the  Code  of  Public  General 
Laws,  Art.  61,  etc.,  title  'Mechanics' 
Lien,'  of  which  houses  and  lots  you 
are  the  owner  or  reputed  owner,  said 
claim  being  for  lumber  furnished  in 
and  about  the  erection  and  construc- 
tion of  said  houses,  at  the  instance  and 
request  ol  Matthew  O'Connor,  the  con- 
tractor, within  sixty  days  last  past,  and 
the  sum  of  %igo.64i-2  is  to  be  appor- 
tioned against  each  of  said  houses. 
Sling  luff  &=  Slingluff, 

Atty's  for  Shryock  &=  Clark." 

Another  notice  of  this  kind  is  given 
in  Andre  v,  Bodman,  13  Md.  241.  See 
also  infra,  Form  No.  13711. 
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In  Bambrick  ».  Webster  Groves  Presb. 
Church  Assoc,  53  Mo.  App.  225,  the 
notice  of  lien  was  as  follows:  ''St.  Louis, 
Mo.,  Aug.  14,  gi. 

To  Webster  Groves  Presbyterian  Church 
Association  {a  corporation),  Henry  L.  Wil- 
son, President;  L.  J.  Baker,  Secretary. 

Take  notice  that  the  undersigned, 
John  Bambrick,  of  the  city  of  St.  Louis, 
Missouri,  holds  a  claim  against  your 
rock  church  and  rock  chapel,  situated 
{Here  follows  description)  for  materials 
furnished  on  and  to  the  same  by  him 
at  the  instance  and  request  of,  and  uti- 
der  contract  and  agreement  with  Christ 
Straub,  of  Kirk^vood,  St.  Louis  county, 
Missouri,  the  contractor  for  making  the 
improvements  for  you;  that  the  balance 
of  said  claim  amounts  to  $7,060.73',  ^"^ 
that  the  same  is  due  to  him  from  you, 
and  accrued  within  four  months  prior 
to  the  giving  of  this  notice." 

Another  notice  of  this  kind  is  set  out 
in  Henry  v.  Plitt,  84  Mo.  237.  See  also 
infra.  Form  No.  13714. 

In  Bassettz^.  Bertorelli,  92  Tenn.  548, 
the  notice  of  lien  was  as  follows:  ''Mem- 
phis, Tenn.,  Nov.  16,  i^8g.  Mrs.  Annie 
Bertorelli: 

This  is  to  notify  you  that  we,  as 
materialmen,  have  furnished  to  your 
contractor,  Edward  Larkin,  certain  ma- 
terial in  the  erection  of  your  build- 
ing, corner  Arkansas  A vetiue  and  Coffee 
Street,  in  Shelby  County;  and  bill  of 
material,  after  giving  all  just  credits, 
leaves  a  balance  of  three  hundred  and 
fourteen  and  gg-ioo  dollars  i%ji4.gg); 
and  this  is  to  notify  you  further  that 
we,  as  materialmen,  intend  and  do  rely 
upon  our  lien  on  said  building  for  pay- 
ment of  same,  under  the  statutes  of  the 
State  of  Tennessee.  You  will  hold  the 
above  amount,  and  govern  yourself 
accordingly.  Bassett  (S^  Clapp. 

Sworn  and  subscribed  to  before  me, 
this  sixteenth  day  of  N^ovember,  i8<?9. 
G.  K.  Strickland,  J.  P." 

It  was  held  that  this  notice  was  le- 
gally sufficient  in  form  and  in  sub- 
stance, though  not  so  well  worded  as  it 
might  and  should  have  been. 

Another  notice  may  be  found  in 
Reeves  v.  Henderson,  90  Tenn.  521. 
See  also  infra.  Form  No.  13715. 

1.  Alabama. — Civ.  Code  (1896),  § 
2731. 

See,  generally,  supra,  note  7,  p.  159. 
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You  are  hereby  notified  that  I  have  furnished  to  William  West,  who 
is  under  a  contract  with  you  to  erect  a  certain  building  on  property 
owned  by  you  in  the  city  of  Bi?-fntnghatn,  in  the  county  oi  Jefferson, 
in  the  state  of  Alabama,  and  described  as  follows:  (^Here  describe  the 
property)  the  following  building  material,  to  wit:  (^Here  state  the  kind 
of  mater iaiy-  and  that  there  is  due  to  me  from  said  William  West^  on 
this  tenth  day  of  August,  iS99,  therefor,  the  sum  of  nine  hundred  and 
«^,^(y  dollars,' and  that  I  claim  a  lien  on  said  building  and  land  above 
described  for  said  sum  of  nine  hundred  and  eighty  dollars. 

Dated  at  Birmingham,  Alabama,  this  tenth  day  of  August,  a.  d.  \%99. 

John  Doe. 
Form  No.  13709.* 

To  Richard  Roe,  owner  of  the  following  described  lot  or  parcel  of 
land  situate  in  the  county  oi  Arapahoe,  state  of  Colorado,  described  as 
follows,  to  wit:  {describing  realty^. 

You  are  hereby  notified  of  my  intention  to  file  a  statement  of 
mechanic's  lien  claim  upon  the  above  described  property  on  account 
of  {Here  state  kind  of  material  or  labor  fur  nished^^  furnished  at  the 
request  of  William  West,^  the  contractor  engaged  in  the  erection  of 
the  structure  or  building  now  being  erected  upon  said  premises,  of 
the  value  of  fve  hundred  dollars^  (Jivo  hundred  dollars  of  which  has 
been  paid),  for  the  erection  of  the  structure  or  building  now  being 
erected  upon  said  premises. 

Dated  the  tenth  day  of  July,  i899. 

John  Doe, 
No.  100  West  Street,  Denver,  Colorado. 

Form  No.  i  3  7 1  0  .* 

To  Richard  Roe  of  Hartford: 

You  are  hereby  notified  that  on  the  tenth  day  of  June,  i899,  I  com- 
menced to  furnish  materials  for,  and  render  services  in,  the  construc- 
tion and  repairs  of  the  building  owned  by  you  and  situated  in  the 
town  of  Hartford,  and  on  land  bounded  north  by  land  of  Wallace 
White  about  fifty  feet,  east  by  land  of  John  Stiles  about  one  hundred 
feet,  south  by  land  of  Francis  Fern  a.hout  fifty  feet,  and  west  by  land 
of  William  West  about  one  hundred  feet,  and  that  I  intend  to  claim  a 
lien  therefor  on  said  building  and  land. 

Dated  at  Hartford,  the  first  day  of  July,  iS99. 

John  Doe. 
Form  No.  137x1.' 
To  Richard  Roe, 

1.  For  what  debt  is  owing^  must  be  labor  or  material  was  famished  must  be 
stated.     Ala.  Civ.  Code  (iSg6),  §  2731.  stated.     Colo.  Laws  (1S99),  c.  118,  §  2. 

2.  From  whom  debt  is  owing  must  be  7.  Estimated  or  agreed  amount  in  value 
stated.     Ala.  Civ.  Code  (1896),  §  2731.  of  that  already  done  or  furnished,  and 

3.  Amount  of  claim  must  be  set  forth,  also  of  the  whole  agreed  to  be  done  or 
Ala.  Civ.  Code  (1896),  §  2731.  furnished,    or    both,    must   be   stated. 

4.  Colorado.  —  Laws(i899),  c.  118,  §  i.  Colo.  Laws  (1899),  c.  liS,  §  2. 

See,  generally,  j-«/ra,  note  7,  p.  159.  8.  Connecticut. —  Laws  (1899),  c.  123. 

5.  Kind  of  labor  or  materials  must  be  See,  generally,  supra,  note  7,  p.  159. 
stated  in  general  terms.  Colo.  Laws  9.  Maryland.  —  Pub.  Gen.  Laws 
(1899),  c.  118,  ^  2.  (1888),  art.  63,  §§  II,  12. 

6.  Name  of  the  person  to  or  for  whom  the  See,  generally,  supra,  note  7,  p.  159. 
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Dear  Sir:  I  hereby  notify  you  that  I  intend  to  claim  a  lien,  as  pro- 
vided by  the  Code  of  Public  General  Laws,  relating  to  the  liens  of 
mechanics  and  others,  against  all  those  buildings  {describing premises), 
of  which  said  houses  and  lots  you  are  the  reputed  owner,  for  the  sum 
of  one  thousand  dollars,  whereof  two  hundred  and  fifty  dollars  is' 
designated  as  my  claim  against  each  of  said  houses  and  lots  for 
{stating  nature  of  materials  furnished)  .furnished  by  me  within  sixty 
days  last  past,  for  the  construction  of  said  houses,  to  William  West, 
the  contractor  for  the  building  thereof,  under  an  agreement  made  by 
me  with  the  said  William  West  as  such  contractor.  I  append  hereto 
a  particular  statement  of  my  claim,  setting  forth  in  detail  the  amount 
claimed  by  me  to  be  due,  the  kind  of  materials  furnished,  and  the 
date  when  they  were  so  furnished  to  the  said  William  West,  con- 
tractor as  aforesaid,  and  the  sum  apportioned  to  each  house. 

Dated  the  tetith  day  of  July,  i899. 

Respectfully, 

John  Doe,  Claimant. 

Jeremiah  Mason,  Solicitor  for  Claimant. 

Form  No.  i  3  7  i  2  .' 

^Mich.  Comp.  Laws  (1897),  §  10710.) 
To  Richard  Roe: 

Take  notice,  that  the  undersigned  is  furnishing,  or  is  about  to  fur- 
nish, to  William  West,  certain  labor  (or  materials)  to  wit:  {stating 
nature  of  the  materials  or  labor)^  for  building  (or  altering  or  improv- 
ing or  repairing  or  ornamenting,  as  the  case  may  be)  a  certain  {Here 
state  the  building  or  other  structure  or  improvement)  situated  on  the 
following  described  property  {describing  it)^  and  that  I  shall  hold  said 
premises  and  your  interest  therein  liable  for  the  amount  that  is  (or 
may  become)  due  me  on  account  thereof. 

Dated  this  tenth  day  oi  June,  i899. 

John  Doe. 

Form  No.  1 3  7  1 3  .* 

(Minn.  Stat.  (1894),  §6242.) 
To  Richard  Roe'. 

Sir: — You  are  hereby  notified  that  I  have  been  employed  by  (or 
have  contracted  tenth)  William  West  to  {Here  state  whether  to  perform 
labor  or  furnish  skill,  material  or  machinery  or  both,  and  substa?itially 
the  nature  of  the  undertaking  or  demand)  upon  your  {Here  state  the 
building  or  other  structure  or  improvement  and  where  situate  in  general 
terms),  and  that  I  shall  hold  the  building  {or  as  the  case  may  be)  and 
your  interest  in  the  land  liable  for  the  amount  that  is  {ox  may  become) 

1,  Michigan.  —  Comp.  Laws  (1897),  §  3.  Description  of  Property.—  The  prem- 
10710.  ises   must   be  described  in  the  notice. 

See,  generally,  supra,  note  7,  p.  159.  Mich.  Comp.  Laws  (1897),  |  10710. 

2.  Nature  of  the  materials  famished  or  4.  Minnesota.  —  Stat.  (1894),  §  6242. 
labor  performed  or  to  be  performed  must  See,    generally,    supra,     note    7,     p. 
be  specified.     Mich.  Comp.  Laws  (1897),  159. 

55  10710. 
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due  me  on  account  thereof.     That  said  amount  is  (or  wi//  be)  the 
sum  of  (^Here  state  the  amount  as  nearly  as  may  be). 
Dated  September  i,  iW9. 

John  Doe. 
(  Verification .  )^  > 

Form  No.  i  3  7  i  4  .* 

Hie  hard  Hoe,  St.  Joseph,  Missouri. 

You  will  take  notice  that  the  undersigned,  John  Doe,  of  the  city  of 
St.  Joseph,  county  of  Buchanan,  and  state  of  Missouri,  has  a  claim 
against  that  certain  three-story  frame  dwelling-house  situated  on  the 
following  described  property,  to  wit,  (describing  it)  in  said  city  of  St. 
Joseph  and  county  of  Buchanan,  of  which  said  dwelling-house  and 
land  above  described  you  are  the  owner.  '  That  said  claim  is  for  the 
sum  of  eight  hundred  and  fifty  dollars^  and  is  due  from  William  JVest,^ 
the  contractor  for  the  erection  and  construction  of  said  building,  and 
is  for  materials  furnished  to  said  William  West  to  be  used  in  the 
erection  and  construction  of  the  aforesaid  building  at  the  special 
instance  and  request  of,  and  under  a  contract  and  agreement  with- 
the  said  William  West.  And  that  for  the  purpose  of  enforcing  said 
claim,  the  undersigned  will,  on  the  tenth  day  oi  June,  i899,  file  a 
lien  against  said  building  and  land  aforesaid  in  the  clerk's  ofifice  of 
the  Circuit  Court  of  said  county  of  Buchanan.^ 

Dated  this  twenty-eighth  day  of  May,  iS99. 

John  Doe. 

Form  No.  13715.' 

Memphis,  Tennessee,  June  10,  i899. 
To  Richard  Roe, 

Sir:  —  This  is  to  notify  you  that  I  have  been  employed  by  William 
West,  contractor  with  you  for  the  erection  of  a  dwelling-house  on 
that  certain  piece  of  land  owned  by  you  at  the  corner  of  Adams 
street  and  Monroe  avenue  in  the  said  city  of  Memphis,  and  that  I 
have  furnished  to  said  William  West  certain  building  material  to  be 
used  in  the  erection  of  said  dwelling-house,  the  nature  of  said 
materials  and  the  dates  on  which  the  same  were  furnished  being  as 
follows,  to  wit:  (Here  specify  the  materials  and  the  dates  tvhen  same 
wefe furnishea),  and  that  there  is  now  due  to  me  from  the  said  William 
West  iox  the  same  the  sum  oi  three  hundred  and  fifteen  dollars,  and 
that  I  intend  to  hold  a  lien  upon  said  building  and  upon  the  afore- 
said land  for  the  payment  of  the  same  under  the  provision  of  the 
statutes  of  the  state -of  Tennessee;  that  all  of  said  materials  furnished 
as  aforesaid  were  furnished  and  delivered  to  the  said  William  West 
within  thirty  days  from  the  date  of  this  notice. 

John  Doe. 

1.  Verification.  —  The  notice  shall  be  4.  From  whom  claim  is  due  must  be 
verified  by  the  oath  of  the  subcon-  stated  in  the  notice.  Mo.  Rev.  Stat, 
tractor   or   that   of    his   agent.     Minn.     (1889),  §  6723. 

Stat.  (1894),  §6242.  5.  That  claimant  intends  to  file  a  lien 

2.  Missouri. — Rev.  Stat.  (1S89),  §6723.     must  be  stated.     Towner  v.  Remick,  19 
See,  generally,  JM/rrt,  note  7,  p.  159.         Mo.  App.  205. 

3.  Amount  due  must  be  stated  in  the        6.    Tennessee.  —  Code  (1896),  ^  3540. 
notice.     Mo.  Rev.  Stat.  (1889),  §  6723.  See,  generally,  supra,  note  7,  p.  159, 
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Form  No.  13716.' 
To  Richard  Roe: 

You  are  hereby  notified  that  I  have  been  employed  by  (or  have 
contracted  with')  William  West^  contractor  for  you,  in  the  erection 
and  construction  of  that  certain  three-stovy  brick  building  (or  dwell- 
ng-house~)  upon  the  following  described  lot  of  land  owned  by  you,  to 
wit:  {Here  describe  the  land  in  general  terms),  to  furnish  certain  build- 
ing materials  to  be  used  in  the  construction  of  the  aforesaid  building. 

That  pursuant  to  said  contract  I  have  furnished  for  said  building 
the  following  materials,  to  wit:  {Here  specify  the  materials  furnished 
and  the  prices  thereof);^  that  there  is  now  due  me  from  said  William 
West  lor  the  materials  furnished  as  aforesaid,  the  sum  oi  five  hundred 
dollars;*  and  that  I  claim  a  lien  upon  the  aforesaid  building  and  the 
aforesaid  described  land  therefor,  under  the  provisions  of  chapter 
143  of  the  statutes  of  Wisconsin  of  1898.* 

Dated  at  Madison,  Wisconsin,  this  tenth  day  of  June,  a.  d.  x%9d. 

John  Doe. 

bb.  For  Repairs. 

Form  No.  i  3  7 1  7  .* 

To  Richard  Roe: 

You  are  hereby  notified  that  I  have  this  tenth  day  oi  June,  a.t>. 
x899,  furnished  certain  building  materials  hereinafter  specified,  for  use 
in  the  alteration  and  repair  of  that  certain  three-story  brick  dwelling- 
house,  situated  on  the  south  side  of  Adams  street,  between  Monroe  and 
Madison  streets,  and  known  as  No.  200  Adams  street,  in  the  city  of 
Lancaster,  in  the  county  oi  Lancaster,  in  the  commonwealth  oi  Penn- 
sylvania, of  which  said  building,  and  the  land  upon  which  the  same 
stands,  you  are  the  owner  or  reputed  owner. 

That  said  building  materials  were  furnished  at  the  instance  and 
request  of  William  West,  who  is  contractor  for  you  for  the  making 
of  the  alterations  and  repairs  in  said  building. 

That  the  amount  due  to  the  undersigned  for  the  materials  furnished 
as  aforesaid  is  the  sninoifive  hundred  doWo-rs,  the  items  and  amounts 
thereof  being  specifically  set  forth  in  the  bill  of  particulars  annexed 
to  this  notice. 

You  are  further  notified  that  the  undersigned  intends  to  file  a  lien 
for  the  amount  of  his  debt  aforesaid  against  the  said  building  and  the 
lot  of  ground  and  curtilage  appurtenant  thereto,  in  accordance  with 
the  act  of  assembly  in  such  case  made  and  provided. 

Dated  this  tenth  day  oi  June,  a.  d.  \899. 

John  Doe. 

1.  Wisconsin.  —  Stat.  (1898),  §  3315.         must  be  stated.     Wis.    Stat.   (1898),    § 
See,    generally,    supra,    note    7,    p.     3315. 

159.  4.  Amount  due  from  princip&l  contractor 

2.  That  the  claimant  has  been  employed  or  subcontractor  must  be  stated.  Wis. 
hy  the  principal  contractor   or   subcon-     Stat.  (1898),  ^  3315. 

tractor  to  perform  or  furnish,  and  has  5.  That  claimant  claims  a  lien  on  the 

performed    or    furnished,    such    work,  property   must  be   stated.     Wis.    Stat, 

labor  or  material,  must  be  stated.    Wis.  (1898),  ^  3315. 

Stat.  (1898),  §  3315.  6.  Pennsylvania. —  Bright.  Pur.  Dig. 

3.  Labor  performed  or  material  furnished  (1894),  p.  1311,  §25. 
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(</)  Of  Filing  Notice  of  Lien. 
Form  No.  i  37  i  8.' 

Winfield,  Ka?isas,  August  10,  i899. 
To  Richard  Roe,  Winfield,  Katisas : 

Notice  is -hereby  given  that  the  undersigned,  as  subcontractor 
under  a  contract  with  William  West,  engaged  as  contractor  in  the 
erection  of  a  building  on  the  premises  owned  by  you  and  described 
in  the  mechanic's  lien  hereinafter  mentioned,  has  this  tenth  day  of 
August,  i899,  filed  in  the  office  of  the  clerk  of  the  District  Court  of 
Co^vley  county,  in  the  state  of  Kansas,  a  statement  for  a  mechanic's 
lien,  a  true  copy  of  which  is  attached  hereto. 

John  Doe,  Claimant. 

{Affidavit  of  service.')'^ 

Form  No.  13719,^, 
To  Rit  hard  Roe: 

You  will  take  notice  that  the  undersigned,  as  a  subcontractor,  on 
the  tenth  day  oi  June,  a.  d.  \899,  duly  filed  in  the  office  of  the  regis- 
ter of  deeds  for  the  county  of  Montcalm,  in  the  state  of  Michigan,  a 
statement  of  account  for  a  mechanic's  lien,  a  copy  of  ^hich  is  hereto 
annexed. 

Dated  this  fourteenth  day  oi  June,  i899. 

John  Doe. 

(2)  Of  Order  by  Contractor  on  Owner  for  Payment 
OF  Money  Due. 

Form  No.  13720.'* 

To  the  Clerk  of  the  County  of  Ne^v  York: 

You  will  please  file  the  annexed  copy  of  order  in  your  office,  pur- 
suant to  the  provisions  of  chapter  418  of  the  laws  of  1897,  relative  to 
mechanics'  liens,  and,  pursuant  to  the  provisions  of  said  act,  index 
the  same  in  the  lien  docket  or  other  book  provided  for  such  purpose. 

The  said  order  affects  and  was  drawn  and  given  for  materials  fur- 
nished toward  the  erection  and  completion  of  the  buildings  erected 
on  the  following  described  premises  situated  in  the  first  ward  of  the 
borough  oi  Manhattan,  in  the  city  oi  New  York,  on  the  south  side  of 
Adams  street,  ninety-nine  feet  east  of  Monroe  street,  about  one  hundred 
feet  front  and  rear  by  about  one  hundred  and  fifty  feet  deep  on  each 
side,  the  street  or  avenue  numbers  being  known  and  being  Nos. 
mo,  202  and  20^.  Adams  street. 


New  York,  March  1,  i899. 


John  Doe,  Claimant, 
Jeremiah  Mason,  Attorney. 


See,  generally,  supra,  note  7,  p.   159.  See,  generally,  supra,  note  7,4).    159. 

When  Given .  —  Notice  to  the  owner  of  2.  For  affidavit  of  service  in  a  par- 
intention  to  file  a  lien  on  the  premises  ticular  jurisdiction,  see  the  title  Service 
must  be  given  at  the  time  the  work  is  of  Writs  and  Papers. 
commenced.     Groezinger  v.    Ostheim,  8.  Michigan.  —  Comp.   Laws  (1897), 
135  Pa.  St.  504.  §  10715- 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  96,  See,  generally,  supra,  note  7,  p.  159, 

§  24.  4.  AVa/  York. — Laws(i897),  c.418,  §  15. 

171  Volume  12. 


13721. 


MECHANICS'  LIENS. 


13721. 


3.  Proceedings  to  Enforce  Lien.^ 


1.  Kature  of  Proceeding.  —  Proceeding 
to  enforce  a  lien  is  purely  statutory. 
Copeland  v.  Kehoe,  67  Ala.  594.  And 
the  action  is  in  the  nature  of  a  bill  in 
equity.  Trammell  v.  Hudmon,  78  Ala. 
222. 

See  also  list  of  statutes  cited  infra, 
this  note. 

The  proceeding  is  governed  by  the 
rules  of  chancery  pleading.  McGraw 
V.  Bayard,  q6  111.  146;  Clarke  v.  Boyle, 
51  111.  104;  Lomax  v.  Dore,  45  111.  379; 
Sutherland  v.  Ryerson,  24  111.  517; 
Shaeffer  v.  Weed,  8  111.  511. 

In  Minnesota,  the  statute  adopts  the 
procedure  obtaining  in  actions  to  fore'- 
close  real  estate  mortgages.  Thompson 
V.  Dale,  58  Minn.  365.  And  the  action 
is  governed  by  the  rules  obtaining  in 
an  ordinary  civil  action.  Finlayson  v. 
Crooks,  47  Minn.  74. 

In  New  Mexico,  both  courts  of  law 
and  equity  have  jurisdiction.  Hobbs 
V.  Spiegelberg,  3  N.  Mex.  222.  But  gen- 
erally the  proceeding  should  be  brought 
in  equity.  Finane  v.  Las  Vegas  Hotel, 
etc.,  Co.,  3  N.  Mex.  256;  Straus  v. 
Finane,  3  N.  Mex.  260. 

In  New  Jersey,  the  circuit  court  has 
sole  jurisdiction  in  the  enforcement  of 
liens.  Dalrymple  v.  Ramsey,  45  N.  J. 
Eq.  494. 

Statutory  provisions  relating  to  pro- 
ceedings to  enforce  mechanics'  liens 
exist  in  the  following  states,  to  wit: 

Alabama.  —  Civ.  Code  (1896),  §  2733 
et  seq. 

Arizona. —  Rev.  Stat.  (1887),  §  2282 
et  seq. 

Arkansas.  —  Laws  (1895),  c.  146,  §  13 
et  seq. 

California. — Code  Civ.  Proc.  (1897), 
§§  1 190  et  seq.,   1 198  et  seq. 

Colorado.  —  Laws  (1899),  c.  118,  §  10 
ct  seq. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
3023  et  seq.,  3030. 

Delaware.  —  Rev.  Stat.  (1893),  p.  818, 
c.  no  (Laws,  vol.  16,  c.  145,  §§  i,  2). 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  45,  §  5  f/  seq. 

Florida.  —  Laws  (1897),  c.  4582,  art.  4. 

Georgia.  — 2  Code  (1895),  §  2804,  subs. 
3;  §  7.'i\^et  seq. 

Idaho.  —  Laws  (1899),  p.  191,  §  9  ^/ 
seq.;  p.  193,  §§  14,  15. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  82,  pars.  9  etseq.,  29  et  seq. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5298  et  seq. 


Iowa.  —  Code  (1897),  |§  3098  et  seq., 
3960. 

Kansas.  —  Gen.  Stat.  (1897),  c.  96,  § 
26  et  seq. 

Kentucky.  —  Stat.  (1894),  §  2470  et  seq. 

Maine.  —  Laws  (1897),  c.  232,  %  X  et 
seq.;  Laws  (1895),  c.  30,  %2  et  seq. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  63,  §  24  etseq. 

Massachusetts. — Pub.  Stat.  (1882),  c. 
191,  §  13  et  seq.;  Stat.  (1888),  c.  344,  §  I 
et  seq. 

Michigan.  —  Comp.  Laws  (1897),  ^ 
10719  et  seq. 

Minnesota. —  Stat.  (1894),  §  6238;  Laws 
(1895),  c.  loi,  §  2. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
2702  et  seq.,  2713. 

Missouri.  —  Rev.  Stat.  (1889),  §i^  6712  • 
et  seq.,  6159  et  seq. 

Montana. —  Code  Civ.  Proc.  (1895), 
§§  2136,  2138  etseq. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
3669  et  seq. ,  3674,  3679. 

Nevada.  —  Gen.  Stat.  (1885),  §  3822. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  141,  §  17. 

New  Jersey.  — Laws  (1898),  c.  226,  §§ 
18,  23  et  seq. 

N'ew  Mexico. —  Comp.  Laws  (1897),  §§ 
2224,  2225,  2227  et  seq. 

New  York. — Laws  (1897),  c.  418,  §§ 
8,  18,  23;  Code  Civ.  Proc,  §  3399  et 
seq. 

North  Carolina.  —  Code  (1883),  §  1790 
et  seq. 

North  Dakota. —Rev.  Codes  (1895), 
§§  4796,  4797- 

Ohio. —  Bates'  Anno.  Stat.  (1897),  § 
3206. 

Oklahoma.  —  Stat.  (1893),  §  4531  et 
seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  3675,  Zt-]-]  etseq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1319,  §  67  et  seq.;  p.  1321,  § 
74  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
206,  %Q)  et  seq. 

South  Carolina.  —  Civ,  Stat.  (1893),  t^ 
2471  etseq. 

South  Dakota.  —  Laws  (1893),  c.  ri6, 
§  4;  Dak.  Comp.  Laws  (1887),  §  5482. 

Tennessee. — Code  (1896),  §§  3543, 
5306  et  seq. 

Texas.  —  Rev.  Stat.  (1895),  arts.  3301- 
3303. 

Utah.  —  Viev.  Stat.  (1898),  §  1390  et 
seq. 

Vermont.  —  Stat.  (1894),  §§  2274-2276. 
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a.  Notice  of  Object  of  Action. 
Form  No.  1372  !.• 

(  Title  of  court  and  cause  as  in  Form  No.  695 If.. ) 
To  Nathan  Hale,  one  of  the  defendants  above  named: 

Take  notice  that  the  object  of  this  action,  in  which  a  summons  is 
herewith  served  upon  you,  is  to  obtain  a  foreclosure  of  a  lien  obtained 
by  virtue  of  chapter  418  of  the  laws  of  New  York  of  1897,  pursuant 
to  a  notice  filed  in  the  Albany  coxxnty  clerk's  office,  on  the  tenth  day  of 
June,  A.  D.  i8P5,  at  ten  o'clock  in  the  forenoon,  in  accordance  with 
the  provisions  of  said  act,  and  duly  entered  upon  the  lien  docket  in 
said  clerk's  office  upon  the  following  described  premises,  to  wit: 
(^Here  set  out  description  as  in  the  lien  and  complaint),  and  that  no  per- 
sonal claim  is  made  against  you. 

(^Signature  of  attorney,  office  address  and  date  as  in  Form  No.  695 Jf.) 

b.  Bill,  Complaint  or  Declaration.* 


Virginia.  —  Code  (Supp.  1898),  §§ 
2481,  2484. 

Washington.  —  BalHnger's  Anno. 
Codes  &  Stat.  (1897),  §§  5908,  5910  et 
seq. 

West  Virginia.  —  Code  (1891),  c.  75, 
§§  10-12. 

Wisconsin. —  Stat.  (1898),  §§  3318,  3321 
et  seq. 

Wyoming.  —  Rev.  Stat.  (1887),  §§ 
1512,  1524-1531. 

1.  New    York. — Code   Civ.   Proc,  § 

423- 

2.  Requisites  of  Bill,  Complaint  or  Dec- 
laration, Generally.  —  For  the  formal 
parts  of  a  bill  in  equity,  complaint  or 
declaration  in  a  particular  jurisdiction 
consult  the  titles  Bills  in  Equity,  vol. 
3,  p.  417;  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  245. 

The  complaint  must  contain  all  facts 
entitling  plaintiff  to  a  lien  and  show 
the  performance  of  all  steps  necessary 
to  establish  the  same.  Porter  v.  Miles, 
67  Ala.  130;  Chaffin  v.  McFadden,  41 
Ark.  42;  Mouat  Lumber,"  etc.,  Co.  v. 
Freeman,  7  Colo.  App.  152;  San  Juan 
Hardware  Co.  v.  Carrothers,  7  Colo. 
App.  413;  Arkansas  River  Land,  etc., 
Co.  V.  Nelson,  4  Colo.  App.  438;  Hanna 
V.  Colorado  Sav.  Bank,  3  Colo.  App. 
28;  Cary-Lombard  Lumber  Co.  v.  Ful- 
len wider,  150  111.  629;  Wagar  v.  Bris- 
coe, 38  Mich.  587;  Mason  v.  Heyward, 
5  Minn.  74;  Gault  v.  Soldani,  34  Mo. 
150;  Heltzell  71.  Langford,  33  Mo.  396; 
Dufify  V.  McManus,  3  E.  D.  Smith  (N. 
Y.)  657;  Foster  v.  Poillon,  2  E.  D. 
Smith  (N.  Y.)  556;  Shaw  v.  Allen,  24 
Wis.  563. 


See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

Defects  in  complaint  cannot  be  cured 
by  a  reference  to  the  claim  filed.  Shaw 
V.  Allen,  24  Wis.  563. 

But  where  the  complaint  fails  to  state 
that  the  debt  is  due,  but  embodies  the 
claim  filed  and  makes  it  a  part  of  the 
complaint,  and  in  the  claim  it  is  stated 
that  debt  is  due  as  stated,  the  complaint 
is  sufficient.  Huse  v.  Washburn,  59 
Wis.  414. 

The  allegations  of  the  complaint  and 
of  the  notice  must  be  essentially  the 
same.     Frazer  z'.  Barlow,  63  Cal.  71. 

For  the  statutory  provisions  relating  to 
the  requisites  and  sufficiency  of  a  bill, 
complaint,  declaration  or  petition  see 
list  of  statutes  cited  supra,  note  i,  p. 
172. 

Time  of  Commencement  of  Action.  — 
Suits  must  be  commenced  within  the 
time  limited  by  the  statute.  Cary- 
Lombard  Lumber  Co.  v.  Fullen  wider, 
.150  111.  629;  Mcintosh  V.  Schroder,  55 
111.  App.  149;  Close  V.  Hunt,  8  Blackf. 
(Ind.)  254;  McKinney  v.  Springer,  6 
Blackf.  (Ind.)  511;  Phillips  v.  Roberts, 
26  W.  Va.  783. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

But  an  averment  that  suit  has  been 
commenced  within  the  statutory  time 
is  not  necessary.  Twitchellf.  Devens, 
45  Mo.  App.  283;  Hayden  v.  Wulfing, 
19  Mo.  App.  353.  But  see  Davis  v. 
Hines,  6  Ohio  St.  473,  holding  that  the 
petition  must  show  that  the  action  was 
brought  within  the  statutory  period. 

Venue.  —  Action  must  be  brought  in 
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(1)  By  Principal  Contractor. 


the  county  where  the  land  is  situated. 
Mathews  v.  Heisler,  58  Mo.  App.  145; 
Schultz  V.  Larkin,  53  Mo.  App.  223. 
And  this  although  the  action  is  brought 
in  a  justice's  court.  Schultz  z/.  Larkin, 
53  Mo.  App.  223. 

Allegation  of  Equitable  Jurisdiction.  — 
An  allegation  of  any  special  ground  of 
equitable  jurisdiction  is  not  necessary 
in  the  complaint.  Colby  v.  St.  James 
(Colored)  M.  E.  Church,  99  Ala.  259. 

Joinder  of  Connts.  —  Common  counts 
may  be  joined  with  a  special  count  to 
enforce  the  lien.  Bedsole  v.  Peters, 
79  Ala.  133. 

Where  a  cause  of  action  to  foreclose 
a  lien  is  joined  with  a  count  for  labor 
and  materials  furnished,  for  which 
payment  became  due  after  the  claim 
was  filed,  the  complaint  is  bad.  Schil- 
linger  Fire-Proof  Cement,  etc.,  Co.  v. 
Arnott,  (Supreme  Ct.  Spec.  T.)  14  N.  Y, 
Supp.  326. 

Parties  Plaintiff — Generally. — All  par- 
ties having  liens  may  join  in  one  ac- 
tion. Barber  v.  Reynolds,  44  Cal.  519; 
Miller  v.  Condit,  52  Minn.  455;  J.  A. 
Treat  Lumber  Co.  v.  Warner,  60  Wis. 
183. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

Assignee  of  the  claim  may  bring  the 
action.  Major  v.  Collins,  11  111.  App. 
658;  Oliver  v.  Fowler,  22  S.  Car.  534. 

Where  claimant  is  insolvent,  the  as- 
signee or  receiver  is  the  proper  party. 
Miller  v.  Condit,  52  Minn.  455. 

Corporation.  —  Where  the  plaintiff  is 
a  corporation,  the  complaint  should 
allege  that  fact.  Schillinger  Fire- 
Proof  Cement,  etc..  Co.  "V.  Arnott,  (Su- 
preme Ct.  Spec.  T.)  14  N.  Y.  Supp.  326. 

Joint  Contractors.  —  Where  the  lien 
is  claimed  by  joint  contractors,  the 
action  must  be  brought  jointly  and 
one  cannot  maintain  an  action  in  his 
own  name.  Ricker  v.  Schadt,  5  Tex. 
Civ.  App.  460. 

Partnership.  —  An  action  may  be 
brought  in  the  partnership  name,  al- 
though the  contract  was  made  in  the 
name  of  one  person  only.  Lombard 
V.  Johnson,  76  111.  599. 

Substituted  .  Contractor.  —  Where  the 
work  was  transferred  by  the  contractor 
with  the  consent  of  the  owner,  such 
substituted  contractor  may  maintain 
an -action  in  his  own  name.  Pensacola 
R.  Co.  V.  Schaffer,  76  Ala.  233. 

Parties    Defendant  —  Generally.  —  All 


persons  interested  should  be  joined  as 
parties  defendant.  Trammell  v.  Hud- 
mon,  78  Ala.  222;  Giant  Powder  Co.  v. 
San  Diego  Flume  Co.,  78  Cal.  193; 
Union  Pac.  R.  Co.  v.  Davidson,  21 
Colo.  93;  San  Juan,  etc.,  Min.,  etc., 
Co.  V,  Finch,  6  Colo.  214;  Williams  v. 
Chapman,  17  111.  423;  Race  v.  Sullivan, 
I  111.  App.  94;  Johnson  v.  Keeler,  46 
Kan.  304;  Sharon  Town  Co.  tj.  Morris, 
39  Kan.  377;  Finlayson  v.  Crooks,  47 
Minn.  74;  Buntyn  v.  Shippers'  Com- 
press Co  ,  63  Miss.  94;  Green  v.  San- 
ford,  34  Neb.  363;  Adams  v.  Cook,  55 
Tex.  161. 

See  also  list  of  statutes  cited  supra, 
note  I,  p. 172. 

Admifiistrator  of  an  estate  is  a  neces- 
sary party.  Guerrant  v.  Dawson,  34 
Miss.  149. 

Assignee  of  an  estate  should  be  made 
a  party  defendant.  Quinby  v.  Slipper, 
7  Wash.  475. 

And  where  the  defendant  is  de- 
scribed as  assignee  merely,  without  an 
allegation  that  he  has  some  interest  in 
the  premises,  the  action  will  be  held 
to  be  against  him  personally  and  not 
as  assignee.  Quinby  v.  Slipper,  7 
Wash.  475. 

Attaching  creditor  should  be  made  a 
party  defendant.  Young  v.  Stouiz,  74 
Ala.  574. 

Cojnmunity  Property.  —  Where  the 
action  is  to  foreclose  a  lien  upon  com- 
munity property,  the  wife  is  a  neces- 
sary party.  Sagmeister  v.  Foss,  4 
Wash.  320;  Littell,  etc.,  Mfg.  Co.  v. 
Miller,  3  Wash.  480. 

But  where  the  property  is  the  sepa- 
rate property  of  the  husband,  the  wife 
need  not  be  made  a  party.  Parsons  v. 
Pearson,  9  Wash.  48. 

Heirs  are  necessary  parties.  Guer- 
rant V.  Dawson,  34  Miss.  149. 

Judgment  creditors  should  be  made 
parties    M'Lagan  v.  Brown,  11  111.  519. 

Mortgagees  or  other  incutjibrancers 
must  be  made  parties.  Bitter  v. 
Mouat  Lumber,  etc.,  Co.,  10  Colo.  App. 
307;  Johnson  v.  Keeler.  46  Kan.  304; 
Sharon  Town  Co.  v.  Morris,  39  Kan. 
377;  Bassett  v.  Menage,  52  Minn.  121; 
Finlayson  v.  Crooks,  47  Minn.  74;  Green 
V.  Sandford,  34  Neb.  363;  Rice  v.  Hall, 
41  Wis.  453;  McCoy  v.  Quick,  30  Wis. 
521. 

Holder  of  a  mortgage  note  is  a  proper 
party  defendant.  Bannon  v.  Thayer, 
124  111.  451. 


174 


Volume  12. 


13722. 


MECHANICS'  LIENS. 


13722. 


{a)  In  Court  of  Record. 


And  where  the  holder  of  the  note  is 
unknown,  that  fact  should  be  stated  in 
the  petition.  Bannon  v.  Thaver,  124 
111.  451- 

Beneficiary  under  trust  deed  must  be 
made  a  party  defendant.  McClair  v. 
Huddart,  6  Colo.  App.  493;  Bannon  v. 
Thayer,  124  111.  451 ;  Bennitt  v.  Wil- 
mington Star  Min.  Co.,  119  111.  9;  Mc- 
Graw  V.  Bayard,  96  111.  146;  Columbia 
Bldg.,  etc.,  Assoc,  v.  Taylor,  25  111. 
App.  429. 

Trustee  under  deed  of  trust  must  be 
made  a  party  defendant.  Bannon  v. 
Thayer,  124  111.  451;  McGraw  v.  Bay- 
ard, 96  111.  146;  Columbia  Bldg.,  etc., 
Assoc.  V.  Taylor,  25  111.  App.  429. 

But  where  the  trustee  is  made  a 
party  defendant  individually  and  not 
as  trustee,  the  complaint  is  not  suffi- 
cient. Schillinger  Fire-Proof  Cement, 
etc.,  Co.  V.  Arnott,  (Supreme  Ct.  Spec. 
T.)  14  N.  Y.  Supp.  326. 

Other  lien  claimants  should  be  made 
parties  to  the  action.  Union  Pac.  R. 
Co.  V.  Davidson,  21  Colo.  93;  Johnson 
V.  Keeler,  46  Kan.  304;  Sharon  Town 
Co.  V.  Morris,  39  Kan.  377;  Buntyn  v. 
Shippers'  Compress  Co.,  63  Miss.  94; 
Wakefield  v.  Van  Dorn,  53  Neb.  23; 
Green  v.  Sanford,  34  Neb.  363. 

Owner  of  property  must  be  made  a 
party  defendant.  Hughes  v.  Torger- 
son,  96  Ala.  346;  Trammell  v.  Hudmon, 
78  Ala,  222;  German  Nat.  Bank  v. 
Elwood,  16  Colo.  244;  Decker  v.  Myles, 
4  Colo.  558;  Snodgrass  v.  Holland,  6 
Colo.  596;  Keller  v.  Tracy,  11  Iowa 
530. 

And  owner  of  property  at  the  time  of 
the  suit  is  the  proper  party  defendant. 
Hughes  V.  Torgerson,  96  Ala.  346. 

And  in  an  action  to  foreclose  a  lien 
on  the  mains  of  a  water  company,  it 
has  been  held  that  the  city  is  a  neces- 
sary party.  Harrison,  etc..  Iron  Co.  v. 
Council  Bluffs  City  Water-Works  Co., 
25  Fed.  Rep.  170. 

Partnership  Property.  —  In  an  action 
to  foreclose  a  lien  upon  partnership 
property,  the  wives  of  the  partners  are 
not  necessary  parties.  Harrington  v. 
Johnson,  10  Wash.  542. 

Subsequent  purchaser  is  a  proper  party 
defendant.  Rice  v.  Hall,  41  Wis.  453; 
McCoy  V.  Quick,  30  Wis.  521. 

Tenants  in  common  should  be  made 
parties  defendant.  San  Juan,  etc., 
Min.,  etc.,  Co.  v.  Finch,  6  Colo.  214. 

Statement  of  Claim.  —  Specific   state- 


ment of  the  claim  must  be  set  out  in  the 
complaint.  Stephenson  v.  Ballard,  50 
Ind.  176;  Spencer  v.  Doherty,  17  R.  I.  89. 

See,  also,  list  of  statutes  cited  supra, 
note  I,  p.  172. 

Where  reference  is  made  to  the  notice, 
it  is  sufficient,  although  the  particular 
items  set  out  in  the  notice  are  not  speci- 
fied in  the  bill.  Texas,  etc.,  Co.  v. 
Orman,  3  N.  Mex.  365. 

Value  of  Materials. —  A  statement  in 
the  petition  that  plaintiff  furnished  ma- 
terial to  the  amount  of  $537.93  is  a 
sufficient  statement  of  value.  Jarvis- 
Conklin  Mortg.  Trust  Co.  v.  Sutton,  46 
Kan.  166. 

Bill  of  particnlars  must  be  filed  with 
the  petition.  Greene  v.  Ely,  2  Greene 
(Iowa)  508. 

See,  also,  list  of  statutes  cited  supra, 
note  I,  p.  172. 

Where  the  claim  consists  of  but  a 
single  item,  a  bill  of  particulars  is  un- 
necessary. Menzel  v.  Tubbs,  51  Minn. 
364- 

Where  the  work  was  performed  under 
an  entire  contract  and  for  a  stated  price, 
a  bill  of  particulars  is  unnecessary. 
Lignoski  v.  Crooker,  (Tex.  Civ.  App. 
1893,)  22  S.  W.  Rep.  774;  Houston  Cot- 
ton Exch.  V.  Crawley,  3  Tex.  App.  Civ. 
Cas.,§  138. 

Where  an  original  contractor's  lien  is 
attempted  to  be  fixed  upon  a  special 
verbal  contract  or  for  a  specified  piece 
of  work  or  different  pieces  of  work  at 
agreed  prices,  it  is  not  necessary  to  set 
out  each  item  of  material  or  work  used  in 
carrying  out  the  contract  with  the  same 
detail  necessary  in  fixing  a  lien  for 
labor  or  material  furnished  by  a  sub- 
contractor, journeyman  or  laborer,  of 
which  notice  is  given  to  the  owner  and 
original  contractor.  Texas  State  Fair, 
etc.,  Assoc.  V.  Caruthers,  8  Tex.  Civ. 
App.  474. 

Where  the  bill  of  particulars  read  in 
connection  with  the  petition  gives  as 
full  information  of  the  claim  as  if  a 
specific  statement  of  every  piece  of 
work  were  fully  set  out  in  detail,  it  is 
sufficient.  McLaughlin  v.  Shaugh- 
nessey,  42  Miss.  520. 

An  allegation  that  defendant  "  agreed 
to  pay  the  plaintiffs  for  said  stone-work, 
six  cents  per  cubic  foot  for  all  the  work 
so  performed,"  and  "  that  the  work 
done  by'said  plaintiffs  upon  said  con- 
tract was  of  the  agreed  price  and  value 
of  %3go.24''  is  an  allegation  that  6504 
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cubic  feet  of  stone-work  was  done,  for 
the  amount  earned  as  alleged,  is  figured 
out  in  that  way,  and  the  facts  will 
harmonize  with  no  other  conclusion. 
D'Audre  v.  Zimmermann,  (Supreme 
Ct.  App.  T.)  17  Misc.  (N,  Y.)  357. 

Terms  of  the  contract  should  be  stated. 
Mullen  V.  Smith,  4  111.  543. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

The  contract  as  stated  in  the  notice 
and  in  the  complaint  must  be  essen- 
tially the  same.  Malone  v.  Big  Flat 
Gravel  Min.  Co.,  76  Cal.  578. 

Where  an  express  contract  is  alleged 
and  the  same  is  set  out  in  extenso, 
errors  in  stating  the  legal  effect  thereof 
will  be  treated  as  surplusage.  Austin 
V.  Wohler,  5  111.  App.  300. 

When  a  claim  includes  improvements 
to  fences  and  sidewalks,  the  petition 
must  show  that  the  contract  for  such 
improvements  and  for  the  building 
was  entire.  Marshall  v.  Archie  Bank, 
76  Mo.  App.  92. 

And  where  the  lien  is  on  several  dis- 
tinct pieces  of  property,  complaint 
must  show  that  the  materials  were  fur- 
nished under  an  entire  contract  or  for 
what  part  of  the  property  the  materials 
were  furnished.  Big  Blackfoot  Milling 
Co.  V.  Blue  Bird  Min.  Co.,  19  Mont.  454. 

Where  action  is  on  a  note  to  fore- 
close a  lien,  the  date  of  the  original 
contract  need  not  be  stated  in  the  peti- 
tion. Gillespie  v.  Remington,  66  Tex. 
loS. 

Where  complaint  alleges  that  the 
work  was  done  at  the  special  instance 
and  request  of  the  defendant;  that  it 
was  done  between  the  twenty-sixth  day 
of  September,  1881.  and  the  fifth  day 
of  November,  1881;  that  the  value  of 
the  work  so  done  and  performed  was 
$212.57,  it  sufficiently  shows  the  con- 
tract under  which  the  work  was  done. 
Edleman  v.  Kidd,  65  Wis.  18. 

In  Connecticut,  it  is  held  that  indebted- 
ness arose  under  a  particular  contract 
need  not  be  stated:  stating  the  indebted- 
ness is  sufficient.  Kiel  v.  Carll,  51 
Conn.  440. 

Flans  and  specifications  need  not  be  set 
forth  in  the  complaint.  Learmonth  v. 
Veeder,  11  Wis.  138. 

Time  of  payment  must  be  stated.  Burk- 
hart  V.  Reisig,  24  111.  529;  Cook  v. 
Heald,  21  111.  425;  Mullen   v.  Smith,  4 

111.  543. 

That    material    was   to    be  paid    for 


within  a  year  from  contract  date  is  suf- 
ficient.     Powell  V.  Rogers,  105  111.  318. 

That  claim  was  filed  as  required  by 
statute  must  be  stated.  Cook  v.  Rome 
Brick  Co.,  98  Ala.  409;  Arkansas  Cent. 
R.  Co.  V.  McKay,  30  Ark.  682;  Wood  v. 
Oakland,  etc..  Rapid  Transit  Co.,  107 
Cal.  500;  Martin  v.  Campbell,  6  Mackey 
(D.  C.)  296;  Boals  V.  Intrup,  40  111.  App. 
62;  Jeffersonville  Water  Supply  Co.  v. 
Riter,  138  Ind.  170;  Lawton  v.  Case,  73 
Ind.  60;  Crawfordsville  v.  Irwin,  46  Ind. 
438;  J.  D.  Moran  Mfg.  Co.  v.  Clarke,  59 
Minn.  456;  Hurlbert  f.  New  Ulm  Bas- 
ket Works,  47  Minn.  8r;  Price  v.  Doyle, 
34  Minn.  400;  Bradish  v.  James,  83  Mo. 
313;  Heltzell  V.  Langford,  33  Mo.  396; 
Skyrme  v.  Occidental  Mill,  etc.,  Co.,  8 
Nev.  219;  Sedgwick  v.  Patterson,  2  Tex. 
Unrep.  Cas.  352;  Thompson  v.  Milwau- 
kee, 69  Wis.  492;  Wright  v.  Allen,  26 
Wis.  661;  Dean  v.  Wheeler,  2  Wis.  224. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

That  notice  of  intention  to  hold  a 
lien  was  filed  within  sixty  days  after 
furnishing  the  material  and  doing  the 
work  is  sufficient.  Jeffersonville  Water 
Supply  Co.  V.  Riter,  138  Ind.  170. 

In  Watkins  v.  Bugge,  56  Neb.  615, 
the  petition  alleged  "  That  on  the  24th 
day  of  A^ovember,  i8g^,  and  within  two 
months  from  the  date  of  furnishing  said 
lumber  and  building  material,  the  said 
plaintiffs  made  an  account  in  writing 
of  the  items  of  said  lumber  and  building 
material,  and,  after  making  oath  thereto 
as  required  by  law,  filed  the  same  in  the 
office  of  the  register  of  deeds  of  said 
Douglas  county,  Nebraska,  claiming  a 
mechanic's  lien  therefor  upon  said  real 
estate  and  the  buildings  thereon,  at  an 
expense  of  one  and  jo-ioo  dollars." 
Against  the  objection  that  petition  did 
not  aver  that  the  claim  for  lien  was  filed 
with  the  register  of  deeds,  it  was  held 
that  the  allegation  that  the  claim  was 
filed  in  the  office  of  the  register  of 
deeds  was  sufficient. 

That  the  account  was  filed  on  the 
twenty-third  day  of  June,  1890,  which 
was  less  than  thirty  days  after  the  lum- 
ber and  materials  were  all  furnished, 
is  a  sufficient  showing  that  the  claim 
was  filed  within  the  statutory  period. 
Rust-Owen  Lumber  Co.  v.  Fitch,  3  S. 
Dak.  213. 

And  where  there  is  no  direct  allega- 
tion that  the  notice  was  filed  within  the 
statutory   period,  but  a  copy  thereof  is 
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filed  with  the  complaint,  and  from  that 
it  appears  that  it  was  filed  within  the 
statutory  time,  the  complaint  is  suflS- 
cienl.  Crawfordsville  v.  Boots,  76 
Ind.  32. 

But  an  allegation  that  the  claim  was 
filed  on  a  specified  day  and  constituted 
and  was  a  valid  lien  upon  the  premises 
is  a  mere  conclusion  of  law  and  not 
sufficient.  Price  v.  Doyle,  34  Minn. 
400. 

Where  the  petition  alleged  that  the 
claim  was  filed  with  the  clerk  of  the 
court,  it  was  held  bad  against  demur- 
rer, on  the  ground  that  it  should  have 
alleged  that  the  claim  was  filed  with 
the  register  of  mesne  conveyances, 
but  it  was  further  held  that  the  trial 
court  should  have  allowed  the  peti- 
tioner to  amend  it.  Waring  v.  Miller 
Batting,  etc.,  Co.,  36  S.  Car.  310. 

Copy  of  claim  should  be  made  a  part 
of  the  complaint.  Montgomery  Iron 
Works  T.  Dorman,  78  Ala.  218;  Davis 
V.  McMillan,  13  Ind.  App.  424. 

That  claim  was  recorded  need  not  be 
stated.  Smith  v.  Headley,  33  Minn. 
384;  Watkins  v.  Bugge,  56  Neb.  615. 

In  Texas,  however,  the  petition  must 
allege  that  the  lien  was  properly  re- 
corded. Pool  V.  Sanford,  52  Tex.  621. 
And  attaching  a  copy  of  the  lien  as 
an  exhibit,  which  shows  that  it  was 
recorded,  is  not  suflicient.  Pool  v.  San- 
ford, 52  Tex.  621.  An  allegation  that 
the  contract  was  duly  filed  with  the 
county  clerk  of  Travis  county  on  the 
twenty-ninth  day  of  November,  1886, 
and  recorded  on  the  seventh  day  of 
December,  i886,  in  book  71.  pages  210, 
211  and  212,  sutficiently  shows  the  re- 
cording of  the  contract.  Lignoski  v. 
Crooker,  (Tex.  Civ.  App.  1893)  22  S. 
W.  Rep.-  774. 

That  lien  was  drawn  as  required  by 
statute  must  be  shown.  Schillinger 
Fire-Proof  Cement,  etc.,  Co.  v.  Arnolt, 
(Supreme  Ct.  Spec.  T.)  14  N.  Y.  Supp. 
326;  Matthiesen  v.  Arata,  32  Oregon 
342;  Pilz  V.  Killingsworth,  20  Ore- 
gon 432;  Dalles  Lumber,  etc.,  Co.  v. 
Wasco  Woolen  Mfg.  Co.,  3  Oregon  527; 
Willamette  Falls  Transp.,  etc.,  Co.  v. 
Riley,  r  Oregon  183. 

Under  former  statute  in  Ne^o  York, 
it  was  held  that  an  allegation  in  the 
complaint  that  plaintiff  had  filed  a  no- 
tice as  required  by  the  statute  was 
sufficient,  and  that  the  complaint  need 
not  state  the  matter  set  out  in  the  no- 
tice. Watrous  v.  Elmendorf,  (C.  PI. 
Spec.  T.)  55  How,  Pr.  (N.  Y.)  461.    But 


see  Kechler  v.  Stumme,  36  N.  Y.  Super. 
Ct.  337,  holding  that  a  mere  allegation 
that  the  notice  conformed  to  the  statute 
is  not  sufficient;  that  the  notice  itself 
should  be  set  out  or  the  contents  so 
stated  that  it  may  be  apparent  to  the 
court  that  the  statutory  requirements 
have  been  complied  with. 

Attaching  the  lien  or  a  copy  thereof 
as  an  exhibit  shows  sufficiently  that 
the  same  complied  with  the  require- 
ments of  the  statute.  Matthiesen  v. 
Arata,  32  Oregon  342. 

That  claim  was  verified  has  been  held 
to  be  a  necessary  allegation  in  the  com- 
plaint. Hallagan  v.  Herbert,  2  Daly 
(N.  Y.)253. 

Ownership  of  property  must  be  alleged. 
Adams  v.  Buhler,  116  Ind.  100;  Knapp 
Electrical  Works  v.  Mecosta  Electric 
Co.,  no  Mich.  547;  Willard  z^.  Magoon, 
30  Mich.  273;  Porter  v.  Tooke,  35  Mo. 
107;  Cornell  v.  Matthews,  27  N.  J.  L. 
522. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

For  requisites  of  allegations  of  owner- 
ship see  supra,  note  i,  p.  84. 

That  defendant  owned  the  property, 
or  that  it  was  held  by  other  persons  in 
trust  for  a  corporation  or  for  individuals 
composing  a  firm,  sufficiently  alleges 
the  ownership.  Springer  v.  Kroes- 
chell,  59  111.  App.  434. 

Where  the  petition  alleges  that  "5. 
W.  French  £r»  Co.  agreed  at  the  request 
of  said  defendants  to  furnish  them  at 
just,  fair  cash  value,  the  labor  and 
materials  necessary  to  be  used  in  con- 
structing the  property  of  said  defend- 
ants R.  B.  Lignoski  and  Ella  Lignoski, 
described  in  said  agreement,"  etc.,  and 
described  the  property  as  "  lots  Nos. 
one  and  two  (/  and  2)  in  block  twenty- 
three  in  Swisher's  addition  to  the  city  of 
Boston,"  etc.,  and  the  contract  sued  on 
described  the  lots  as  above,  and  in  the 
contract  they  are  stated  to  be  the  home- 
stead of  defendants,  and  the  contracts 
are  filed  with  the  petition  and  are  made 
a  part  thereof,  it  sufficiently  alleges 
that  defendants  are  the  owners  of  the 
property.  Lignoski  v.  Crooker,  (Tex. 
Civ.  App.  1893)  22  S.  W.  Rep.  774. 

Interest  of  defendant  in  property  must 
be  stated.  Willard  v.  Magoon,  30 
Mich.  273;  Clark  z/.  Raymond,  27  Mich. 
456;  Shaw  V.  Allen,  24  Wis.  563;  Fein 
V.  Davis,  2  Wyo.  118. 

Description  of  Property  —  Generally.  — 
The  property  must  be  described  with 
the  same  certainty  and  definiteness  in 
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the  complaint  as  is  required  in  the 
st^ement  for  lien.  Montgomery  Iron 
Works  V.  Dorman,  78  Ala.  2i8;  Porter 
V.  Miles,  67  Ala.  130;  Willamette  Steam 
Mills  Co.  V.  Kremer,  94  Cal.  205;  More- 
house V.  Collins,  23  Oregon  13S;  Shaw 
V.  Allen,  24  Wis.  563. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

For  requisites  of  description  of  prop- 
erty see  supra,  note  i,  p.  84. 

If  description  is  sufficient  to  identify 
the  property,  however,  it  is  enough. 
Brown  v.  Wright,  25  Mo.  App.  54. 

Must  Correspond  with  Notice.  —  The 
description  must  correspond  with  that 
in  the  notice.  Morehouse  v.  Collins, 
23  Oregon  138. 

Reference  to  a  deed  filed  as  an  exhibit 
to  the  bill  is  sufficient  as  descriptive  of 
the  property.  Richland's  Flint  Glass 
Co.  V.  Hiltebeitel,  92  Va.  91. 

Street  number  s\\o\x\di\i^  stated.  Duffy 
V.  McManus,  3  E.  D.  Smith  (N.  Y.)657. 

If  the  street  number  is  orhitted,  the 
reason  therefor  should  be  stated.  Duffy 
V.  McManus,  3  E.  D.  Smith  (N.  Y.)  657. 

Illustrations.  —  Where  property  was 
described  as  being  "about  three  acrGS 
of  land,  lying  in  the  southeast  corner 
of  the  southwest  quarter  of  the  north- 
west quarter  of  section  tiventy-tvjo,  in 
township  fifteen  north,  of  range  ten  west 
of  the  third  P.  M.,  and  said  Quackenbush 
is  now  owning  and  in  possession  of 
said  land,  as  he  has  been  ever  since  the 
time  above  mentioned,  and  in  his  own 
right  is  now  holding  and  has  been  so 
holding  from  and  before  the  time  above 
mentioned  under  a  title  bond  or  a  bond 
for  a  deed,  to  and  for  said  land  in 
writing  made  and  given  by  William  B. 
Warren,"  it  was  held  sufficient,  as  the 
allegation  of  possession  aided  the  de- 
scription. Quackenbush  v.  Carson,  21 
111.  99- 

"  The  north  part  of  lot  number  twenty 
(30)  in  Walnut  Hills  addition  to  the  city 
of  Anderson,  Madison  county,  Indiana, 
as  well  as  on  the  one-s,'9ixy  frame  dwell- 
ing-house recently  erected  thereon  by 
you,"  and  in  another  paragraph  a  de- 
scription as  follows:  "  the  south  part  of 
lot  number  twenty  {26)  and  the  north 
part  of  lot  number  nineteen  {ig)  in  Wal- 
nut Hills  addition  to  the  city  of  Ander- 
son, Madisoti  county,  Indiana,  as  well 
as  on  the  frame  dwelling-house  re- 
cently erected  thereon  by  you,"  and  in 
another  paragraph  the  following  de- 
scription: "the  south  part  of  lot  num- 
ber Miw^/^^-w  {ig)  in  Walnut  Hills  addition 


to  the  city  of  Anderson,  Madison  county, 
Indiana,  as  well  as  upon  the  one-%X.oxy 
frame  dwelling-house  erected  thereon 
by  you,"  is  insufficient  where  no  proper 
averments  are  laid  in  the  complaint  to 
allow  extrinsic  evidence  to  be  intro- 
duced to  identify  the  property.  May- 
nard  v.  East,  13  Ind.  App.  432. 

When  building  was  commenced  must  be 
alleged  in  the  complaint.  Kendall  v. 
McFarland,  4  Oregon  292. 

But  an  omission  of  a  direct  allegation 
of  the  time  when  the  building  was  com- 
menced will  not  be  fatal  if  the  com- 
plaint otherwise  shows  that  the  building 
was  commenced  prior  to  the  time  the 
lien  is  claimed.  Rust-Owen  Lumber 
Co.  V.  Fitch,  3  S.  Dak.  213. 

Time  when  labor  was  performed  or  ma- 
terials furnished  must  be  stated.  Bradish 
V.  James,  83  Mo.  313;  Hassett  v.  Rust, 
64  Mo.  325;  Heltzell  v.  Langford,  33 
Mo.  396;  Willamette  Falls  Transp.,  etc.» 
Co.  V.  Smith,  i  Oregon  171. 

See  also  list  of  statutes  cited  supra^ 
note  I,  p.  172. 

But  where  an  account  showing  when 
the  materials  were  furnished  or  the 
labor  performed  is  attached  to  the  com- 
plaint and  made  a  part  thereof,  it  is 
sufficient,  although  there  be  no  direct 
averment  in  the  petition.  Hassett  v. 
Rust,  64  Mo.  325. 

That  labor  and  material  had  been 
furnished  ai  the  time  the  notice  was 
filed  must  be  shown.  Jaques  v.  Mor- 
ris, 2  E.  D.  Smith  (N.  Y.)  639. 

Where  the  complaint  alleges  that 
"  plaintiff  furnished  materials  between 
the  sixth  day  of  April,  1862,  and  the 
twenty-eighth  day  oijune,  1862,"  the  rea- 
sonable construction  of  the  averment  is 
that  the  plaintiff  commenced  furnish- 
ing the  materials  on  the  sixth  day  of 
April  and  continued  furnishing  the 
same  from  that  time  up  to  the  twenty- 
eighth  day  of  June.  McCrea  v.  Craig, 
23  Cal.  522. 

"That  the  plaintiff  began  to  furnish 
the  lumber  on  the  second  day  of  Novem- 
ber, \%8g,  and  that  all  of  said  lumber 
and  materials  were  furnished  between 
that  day  and  the  2gth  day  oi May,  i8go, 
at  about  which  time  the  building  was 
completed,"  alleges  that  the  first  of  the 
material  was  furnished  on  the  second 
day  of  November  and  by  a  fair  construc- 
tion alleges  that  the  last  of  said  mate- 
rial was  furnished  on  the  twenty-ninth 
day  of  May.  Rust-Owen  Lumber  Co. 
V.  P'itch,  3  S.  Dak.  213. 
Place  where  labor  was  performed  must 
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be  stated.  Willamette  Falls  Transp., 
etc..  Co.  V.  Smith,  i  Oregon  171. 

When  work  was  to  be  completed  tnust 
be  stated.  Cook  v.  Heald,  21  111.  425; 
Mullen  V.  Smith,  4  111.  543. 

That  work  has  been  completed  must  be 
alleged.     Warren  v.  Harris,  7  III.  307, 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

That  there  are  no  other  lien  claimants 
need  not  be  stated  in  the  complaint. 
Fredrickson  v.  Riebsam,  72  Wis.  587. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

Demand  for  payment  need  not  be  al- 
leged. Rhodes  v.  Webb-Jameson  Co., 
19  Ind.  App.  195. 

Married  Woman's  Estate.  —  Complaint 
need  not  charge  that  the  improvements 
were  necessary  and  proper  for  the  full 
and  complete  enjoy«ient  of  the  estate. 
Vail  V.  Meyer,  71  Ind.  159,  overruling 
Lindley  v.  Cross.  31  Ind.  106. 

Where  the  contract  for  improvements 
to  a  married  woman's  estate  was  made 
by  her  husband,  the  petition  must  al- 
lege that  the  husband  acted  as  the  agent 
for  his  wife.  Blevins  v.  Cameron,  2 
Tex.  Unrep.  Cas.  461. 

That  owner  disclaimed  responsibility  for 
the  construction  of  the  building  need 
not  be  averred.  If  notice  was  given  by 
the  owner,  it  is  a  matter  of  defense. 
West  Coast  Lumber  Co.  v.  Newkirk, 
80  Cal.  275. 

But  the  complaint  must  show  that  the 
owner  had  notice  that  the  improve- 
ments were  being  made.  Cutter  v. 
Striegel,  4  Wash.  346. 

Interest  cannot  be  recovered  unless 
claimed  in  the  petition.  Prescott  v. 
Maxwell,  48  111.  82;  Race  v.  Sullivan, 
I  111.  App.  94. 

Prayer  for  Belief.  —  The  petition  must 
pray  for  a  lien  upon  the  premises.  Mc- 
Carty  v.  Van  Etten,  4  Minn.  461. 

But  a  prayer  for  execution  against 
the  property  is  not  necessary  where  the 
pleadings  show  that  the  suit  is  for  the 
purpose  of  enforcing  a  lien.  Johnson 
V,  McHenry,  27  Mo.  264. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 

Precedents.  —  In  Garrison  v,  Hawkins 
Lumber  Co.,  iii  Ala.  308,  the  complaint 
alleged  that  "  plaintififs  claim  of  defend- 
ants %2JS',  due  from  them  to  plaintiffs 
for  lumber  and  materials  sold  by  plain- 
tiffs to  them  at  their  request,  on  March 
/,  iS^j",  which  said  sum,  with  interest 
thereon,  is  now  due  and  unpaid.  Plain- 
tiffs further  aver  that  defendants  bought 


said  above  lumber  and  materials  for 
building  upon  and  improving  lots  of 
land  "  (^describing  the  same).  The  plain- 
ti'fs  further  averred  that  on  August  26, 
1893,  they  filed  a  statement  of  their 
claim  against  said  defendants,  as  re- 
quired by  statute,  in  the  office  of  the 
judge  of  probate  of  Jefferson  county. 
Recovery  in  this  case  was  denied  plain- 
tiffs, on  the  ground  that  the  proof  failed 
to  meet  the  allegations  of  the  complaint. 
See  also  precedents  of  other  complaints 
in  Montandon  v.  Deas,  14  Ala.  33;  Gei- 
ger  V.  Hussey,  63  Ala.  338;  Bedsole  v. 
Peters,  79  Ala.  133. 

In  White  v.  Chaffin,  32  Ark.  59,  the 
complaint  alleged  in  substance  that  on 
the  twenty-fourth  day  of  October,  1875, 
plaintiff  sold  and  delivered  to  defend- 
ant, at  his  special  instance  and  request, 
two  fifty-saw  gin  stands,  of  the  value 
of  $200  each,  and  one  extra  idler  of  the 
value  of  $3  (articles  and  value  set  forth 
in  bill  of  particulars  filed,  etc.),  as  part 
of  the  machinery  of  the  defendant's 
gin-house,  on  the  premises  hereinafter 
mentioned;  and  by  agreement  plaintiff 
set  up  in  running  order  said  gin  stands 
and  idler  in  said  gin-house  on  said  land, 
etc.  That  plaintiff  so  set  up  and  put  in 
running  order  said  gin  stands  and 
idler  according  to  such  agreement  on 
the  twenty-eighth  day  of  October,  1875, 
and  the  same  then  became  a  part  and 
parcel  of  the  machinery  and  fixtures  in 
said  gin-house  on  saiji  land,  and  so  re- 
mained. That  said  machinery  and 
fixtures  were  placed  in,  and  set  in  run- 
ning order,  in  the  gin-house,  on  the 
southwest  quarter  of  the  southwest 
quarter  of  the  northeast  quarter  of  sec- 
tion twenty-one,  town  four  south,  range 
nine  west,  in  Jefferson  county,  etc., 
which  was  the  property  of  defendant  at 
the  time  of  such  sale  and  until  and  after 
the  filing  of  the  lien  hereinafter  men- 
tioned. That  on  the  twenty-second  day 
of  January,  1876,  and  within  ninety  days 
after  the  performance  of  said  contract, 
plaintiff  duly  filed  with  the  clerk  of  the 
circuit  court  of  the  said  county  a  just 
and  true  account  of  the  demand  afore- 
said due  him,  with  a  correct  descrip- 
tion of  the  property  to  be  charged  with 
his  lien,  verified  by  his  affidavit,  and 
had  the  same  entered  on  the  judgment 
docket  for  the  purpose  of  establishing 
his  lien,  all  as  the  law  requires;  a  copy 
thereof  being  made  an  exhibit,  the 
original  remaining  on  file  in  the  clerk's 
office,  etc.  That,  by  the  terms  of  said 
contract   and    sale,   said   sum   of  $403 
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became  due  and  payable  on  the  first  of 
November.  1875,  but,  though  demanded 
of  defendant,  he  has  not  paid  the  same 
or  any  part  thereof.  Prayer  for  judg- 
ment, directing  a  sale  of  the  interest  of 
defendant  in  said  premises,  or  such  por- 
tion as  provided  by  law,  with  the  build- 
ings and  appurtenances  above  de- 
scribed, and  that  the  proceeds  of  sale 
be  applied  to  the  payment  of  the  costs  of 
the  suit  and  the  plaintiff's  claim,  etc. 
Judgment  for  plaintiff  in  this  case  was 
reversed  in  part,  as  it  granted  a  lien  on 
more  property  than  authorized  by  the 
statute.  See  also  infra.  Form  No. 
13722;  and  complaint  set  out  in  Roberts 
V.  Wilcoxson,  36  Ark.  355. 

In  Barber  v.  Reynolds,  44  Cal.  519, 
the  complaint  alleged  as  follows:  "  That 
during  all  the  times  hereinafter  stated, 
the  said  defendants,  R.  T.  Reymolds  2S\<\ 
Leonard  Washburn,  were  partners  in 
business  in  said  city  and  county  of  San 
Francisco,  under  the  firm  name  of  R.  T. 
Reynolds  ^  Co.  That  on  or  about  the 
30th  day  oijuly,  A.  d.  1866,  at  said  city 
rt«c/ county  of  San  Francisco,  and  state 
of  California,  said  last  named  defend- 
ants, as  such  partners,  occupied  and 
possessed,  under  a  written  lease  for  a 
term  of  years,  having  several  years  to 
run,  a  certain  lot  of  land,  situated  in 
said  city  and  county  of  San  Francisco, 
described  as  follows,  viz:  {describing 
realty),  together  with  the  buildings  and 
improvements  thereon.  That  said  last 
named  defendants  so  being  the  owners 
and  occupants  of  said  land  on  xht  joth 
day  oijuly,  a.  d.  1866,  did  on  said  last 
day  commence,  and  cause  to  be  com- 
menced, the  work  of  constructing  and 
erecting,  and  did  on  said  day  proceed 
to  erect  and  construct,  without  making 
any  coi^tract  in  writing  for  such  con- 
struction, the  double  dwelling-house  or 
buildings  which  were  thereafter  erected 
and  constructed  on  the  aforesaid  de- 
scribed land  by  the  said  Reynolds  afid 
Washburn,  That  the  facts  herein- 
before averred  and  stated  are  alike 
applicable  to  each  of  the  causes  of  ac- 
tion hereinafter  stated,  and  such  facts 
are  hereby  added  to  the  facts  stated  in 
each  count,  and  are  hereby  made  a 
part  of  such  counts  or  causes  of  action. 
That  said  P.  J.  Barber,  one  of  the  above 
named  plaintiffs,  for  a  separate  cause 
of  action,  says:  Between  the  jo/Zi  day 
oijuly,  \%bb,  and  the  i8th  day  of  Sep- 
tember, \%6b,  at  the  request  of  said  Rey- 
nolds Si'nA  Washburn,  he  performed  labor 
and  rendered  services,  by  himself  and 


his  agents  and  servants,  in  and  about 
the  construction  and  erection  of  said 
houses,  to  the  extent  and  of  the  value  of 
thirteen  hundred  and  fifteen  dollars  and 
thirty-six  cents,  which  said  sum  Rey- 
nolds and  Washburn  promised  to  pay. 
And  at  the  like  request  he  furnished 
materials  in  the  construction  of  said 
houses  to  the  extent  and  of  the  value 
of  ten  dollars  and  fifty-seven  cents, 
which  last  sum  said  defendants  prom- 
ised to  pay.  That  of  the  aggregate 
amount,  the  said  last  named  sums,  de- 
fendants have  paid  the  sum  of  one 
thousand  and  twenty-four  dollars,  and 
no  more.  That  all  the  materials,  etc  , 
furnished,  and  labor  furnished  or  per- 
formed by  said  P.J.  Barber  and  his 
servants  for  said  defendants,  as  afore- 
said, were  actually  used  in  the  con- 
struction and  erection  of  said  double 
dwelling-house.  That  a  balance  of 
three  hundred  and  one  dollars  and 
ninety-three  cents,  over  and  above  all 
offsets  and  part  payments,  and  proper 
credits,  together  with  interest  from 
Sep  tern  ber  i8th,  1866,  still  remains  due 
and  unpaid  from  said  last  named  de- 
fendants to  P.J.  Barber,  for  said  ma- 
terials and  labor  so  furnished  and 
performed,  and  used  in  the  construction 
and  erection  of  said  double  dwelling- 
house  of  defendants  upon  said  prem- 
ises," etc.  The  complaint  was  de- 
murred to  on  the  ground  of  misjoinder 
of  plaintiffs.  The  demurrer  was  over- 
ruled by  the  trial  court,  which  action 
was  affirmed  upon  appeal.  See  also 
infra.  Form  No.  13723;  and  complaints 
set  out  in  Barilari  v.  Ferrea,  59  Cal.  i; 
Sullivan  v.  Grass  Valley  Quartz  Mill- 
ing, etc.,  Co.,  77  Cal.  418. 

For  precedent  of  complaint  in  Colo- 
rado see  Tritch  v.  Norton,  10  Colo.  337. 

For  precedents  of  bills  in  equity  in 
Illinois  see  Reed  v.  Boyd,  84  111.  66; 
Baxter  v.  Hutchings,  49  111.  116;  also 
infra.  Forms  Nos.  13726,  13727,  13738. 

In  White  v.  Stanton,  iii  Ind.  540, 
complaint,  which  was  sufficient,  charged 
in  substance  that,  prior  to  the  fourth 
day  of  June,  1885,  the  defendant  Aaron 
Stanton  purchased  a  bill  of  lumber  of 
the  plaintiffs  at  and  for  the  price  of 
sixteen  dollars  and  eighty-one  cents; 
that  said  lumber  was  purchased  to  be, 
and  was  in  fact,  used  in  the  construc- 
tion of  a  building  situate  on  the  follow- 
ing real  estate  in  Porter  county,  in  this 
state,  to  wit:  {describing  realty);  that  at 
the  time  of  said  sale,  and  the  use  of 
said  lumber  in  said  building,  the  said 
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Aaron  Stanton  was  the  owner  in   fee-     Cr.     By  order %ii50  oo 

simple  of  said  real  estate;   that  after-  By  cash   3088  68 

ward,  and  within  sixty  days  after  the  

purchase  of  said  lumber,  the  plaintiffs  %4^38  68 

executed,   and   caused   to   be   recorded  Balance  due %432  82 

in  the  mechanic's  lien  record  of  said  Which  account  the  plaintiff  avers  is  for 
county,  a  notice  of  their  intention  to  labor  by  him  performed  and  materials 
hold  a  lien  on  the  real  estate  above  by  him  furnished,  in  the  erection  of 
described,  a  copy  of  which  notice  was  said  building  above  described  under  a 
file(|  with  and  made  a  part  of  the  com-  contract  by  him  made  with  the  said 
plaint;  that  the  parties  to  said  com-  Z>aw'^/y^.  ^?<«,(v/-,  who  is  not  the  owner 
plaint  were  residents  of,  and  the  real  thereof,  the  last  of  which  materials 
estate  therein  described  was  and  still  were  furnished  and  the  last  of  which 
is  situate  in,  said  county  of  Porter;  labor  was  performed  within  w/wf/y  days 
that  by  mistake  the  county  in  which  before  the  purchase  of  this  writ,  and 
said  real  estate  was  situate  was  not  that  within  thirty  days  after  he  ceased 
stated  in  said  notice,  but  that  said  to  furnish  said  labor  and  to  furnish 
real  estate  was  well  known  to  the  citi-  said  materials  on  said  building,  he 
zens  of  said  county  of  Porter  by  the  filed  in  the  office  of  the  town  clerk  of 
description  contained  in  said  notice;  said  ^(f^«,  a  true  statement,  subscribed 
that  the  amount  for  which  said  lumber  and  sworn  to  by  him,  of  the  amount 
was  sold  was  still  due  and  unpaid;  due  him,  with  all  just  credits  given, 
that  the  defendant  Caroline  Stanton  together  with  a  description  of  said 
was  the  wife  of  her  co-defendant  Aaron  property  sufficiently  accurate  to  iden- 
Stanton,  and  claimed  to  have  become  tify  it,  and  the  name  of  the  owners  so 
the  owner  of  said  real  estate  by  a  con-  far  as  known  to  him;  and  this  suit  is 
veyance  subsequent  to  the  accruing  of  brought  to  enforce  the  said  plaintiff's 
the  lien  of  the  plaintiffs;  that  the  de-  lien  for  said  labor  and  materials  upon 
fendant  Hansford  had  purchased  a  said  house  and  land  above  described." 
part  of  said  real  estate  from  said  Caro-  This  detlaration  was  objected  to  on 
line  and  still  owned  the  same;  that  the  the  ground  that  it  did  not  contain  any 
defendant  Sarah  Malone  claimed  some  allegation  of  a  claim  for  labor  furnished 
interest  in  said  real  estate  junior  to  and  that  the  descriptive  statement  of 
the  lien  of  the  plaintiffs.  Where-  the  thirty  days' notice  alleged  no  claim 
fore  a  judgment  against  said  defend-  for  material  furnished,  it  being  for  la- 
ant  Aaron  Stanton  and  the  foreclosure  bor  only.  The  court  held,  however, 
of  said  alleged  lien  were  demanded.  that  the  four  items  in  the  formal  state- 
See  also  complaints  set  out  in  Vail  ment  of  the  account,  which  was  made 
V.  Meyer,  71  Ind.  159;  Price  v.  Jen-  and  recorded  as  a  part  of  the  certificate, 
nings,  62  Ind.  iii.  was  for  labor  and  materials  furnished. 
In  Westcott  v.  Bunker,  83  Me.  499,  and  the  account  annexed  to  the  writ 
this  declaration  is  set  out:  "  In  a  plea  was  identical  with  that  recorded,  so 
of  the  case,  for  that  the  said  defendant  that  all  parts  of  the  certificate  being 
at  said  Eden,  to  wit,  Ellsworth,  on  the  considered  together  the  statement  was 
day  of  the  purchase  of  this  writ,  being  neither  indefinite  nor  obscure  in  its 
indebted  to  the  plaintiff  in  the  sum  of  meaning,  and  that  trivial  discrepancies 
four  hundred  thirty-tivo  dollars  and  between  the  different  parts  of  the  cer- 
eighty-two  cents,  according  to  the  ac-  tificate  are  not  to  be  regarded  when 
count  annexed,  then  and  there  in  con-  the  import  of  the  whole  is  plain  and 
sideration  thereof, promised  the  plaintiff  obvious,  and  it  was  not  intended  by 
to  pay  him  the  said  sum  on  demand.  the  legislature  that  the  statements  re- 
David  A.  Bunker,  to  George  L.  quired  should  be  strangled  by  techni- 
IVestcott,  Dr.  calities.  See  also  jw/ra.  Form  No.  13728. 
To  labor  and  materials  fur-  For  form  of  complaint  in  J/«VjoMrj  see 
nished  n^on  Whiting  Cottage,  Bradish  v.  James,  83  Mo.  313. 
irom  July  i,  i8<5y,  to  and  in-  In  Bogue  v.  Guthe,  54  Neb.  236,  the 
eluding  October  10,  1S88  . . .  .f^jjo  00  petition  alleged: 

To  extra  plastering 6  jo  "  i.  That  on  or  about  the  12th  day  of 

To  putting  in  rollway  to  cellar,       ^o  00  November,    \%g2,    the    plaintiffs    were 

To   stone    work   under    tower  partners   doing   business   at   Kearney, 

windows 6j  00  Nebraska,  under  the  firm  name  of  C.  H. 

Bogue  5^  Co.,  entered  into  a  verbal  con- 

$^67/  JO  tract  with  defendant  Herman  0.  Guthe 
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to  furnish  him  lumber  and  building 
material  for  the  erection  and  repara- 
tion of  certain  houses,  buildings,  and 
appurtenances  upon,  and  to  be  erected 
upon,  that  certain  tract  of  land  situated 
in  the  county  of  Buffalo  and  state  of 
Nebraska,  known  as  the  northwest 
quarter  of  section  14.  town  g,  range  ij 
west,  at  fair  market  value  thereof, 
and  that  on  that  day  and  on  divers 
days  from  that  day  to  and  including 
the  igth  day  of  June,  189^,  the  said 
plaintiffs  delivered  to  the  said  Her- 
man O.  Guthe\\xmber  and  building  ma- 
terial for  the  erection  and  reparation 
of  said  buildings  and  appurtenances 
upon  said  land,  of  the  value  and  at  the 
agreed  price  of  %868.q_s. 

2.  That  at  the  time  of  the  making  of 
the  said  contract  and  the  commence- 
ment of  the  furnishing  of  said  mate- 
rials, and  up  to  the  lotk  day  of  May, 
i8gj,  the  sa.id //er/nan  O.  Gut/ie  was  the 
owner  and  holder  of  the  legal  title  in 
fee-simple  of  the  said  premises  and  in 
possession  thereof,  and  that  on  the  said 
loi/i  day  oiMay,  i8gs,  the  said  Herman 
O.  Guthe  conveyed  said  premises  to  the 
defendant  Anna  Guthe,  who  is  the  mo- 
ther of  said  Herman  O.  Guthe,  and  re- 
sided with  him  on  said  premises,  and 
who  has  ever  since  held  the  legal  title 
thereto. 

3.  That  plaintiffs  furnished  all  of 
said  described  lumber  and  building 
material  before  said  conveyance,  except 
items  amounting  to  the  sum  of  %j6.j^, 
and  that  as  to  said  last  named  items 
they  were  furnished  to,  and  used  by, 
the  defendant  Anna  Guthe  in  complet- 
ing said  work. 

4.  That  on  the  sgth  day  of  /une,  i%gj, 
and  within  four  months  from  the  time 
of  furnishing  said  material,  the  plain- 
tiffs made  an  account  in  writing  of  the 
items  of  such  material  furnished  said 
defendant  under  said  contract,  and  after 
making  oath  thereto  as  required  by 
law,  caused  the  same  to  be  filed  in  the 
office  of  the  register  of  deeds  in  and  for 
said  county  and  recorded  in  Mechanic's 
Lien  Record  'D '  at  page  ^46,  a  copy 
of  which  account  and  affidavit  is  hereto 
attached  and  marked  Exhibit  'A.' 

5.  That  no  part  of  said  account  has 
been  paid  except  the  sum  of  $200,  but 
that  there  remains  due  the  plaintiffs 
from  the  said  defendants  the  sum  of 
$66S.gj,  with  interest  on  said  sum  af 
the  rate  af  seven  per  cent,  per  annum 
from  the  2gth  day  oi  June,  iSg^." 

It  was  held  that  this  petition  was  suf- 


ficient and   stated   a  cause   of   action. 
See  also  infra,  Form  No.  13731. 

In  Spinning  v.  Blackburn,  13  Ohio 
St.  131,  the  petition  was  as  follows: 
"Plaintiff  says,  that  on  the  gth  day  of 
June,  1856,  Daniel  Beckel  and  Dewitt  C. 
Spinning,  partners  as  Beckel  dr»  Spin- 
ning, commenced  furnishing  lumber, 
and  continued  from  time  to  time  to 
furnish  lumber  and  materials,  uhtil  the 
23th  day  of  _///«<%  1 856,  for  said  William 
Blackburn  and  Ann  Mary  Blackburn, 
wife  of  said  William  Blackburn.  That 
said  lumber  was  furnished  for  the  pur- 
pose of  and  was  used  in  the  erection  of 
a  dwelling-house  on  the  following  de- 
scribed real  estate,  situated  in  Harrison 
township,  Montgomery  county,  Ohio,  to 
wit:  {describing premises').  That  the  title 
to  said  premises,  in  fee-simple,  was,  at 
the  time  said  materials  were  furnished, 
and  still  is  in  said  Ann  Mary  Black- 
burn. That  said  Ann  Mary  Blackburn 
had  full  knowledge  that  said  lumber 
was  furnished  for  the  purpose  of  and 
was  used  in  the  erection  of  said  house, 
upon  her  said  premises.  That  she 
planned  and  gave  directions  how  and 
where  said  lumber  should  be  used  in 
said  building.  That  said  Beckel  dr* 
Spinning  furnished  the  same  for  the 
benefit  of  said  An7i  Mary  Blackburn. 
That  she  subsequently  took  possession 
of  said  building,  and  now  occupies  the 
same  with  her  said  husband.  That 
within  four  months  from  the  time  said 
lumber  was  furnished,  said  Beckel  (Sr* 
Spinning  made  affidavit  to  said  account, 
and  caused  the  same  to  be  recorded  in 
the  mechanic's  lien  record  in  the  re- 
corder's office  of  Mo7ttgomerv  county, 
Ohio,  on  the  26th  day  of  October,  lSj6, 
which  lien  is  hereto  attached  and  made 
part  of  this  petition.  That  there  is  now 
due  and  owing  from  said  William  Black- 
burn, on  said  account  and  mechanic's 
lien,  the  sum  of  ninety  dollars  and 
12-100,  and  interest  thereon,  irom  June 
2j,  i?>j6,  and  that  said  plaintiff  is  enti- 
tled to  have  said  premises  sold  to  pay 
said  debt.  That  said  Beckel  df  Spin- 
ning have  dissolved  partnership,  and 
said  claim  has  been  assigned  and  tians- 
ferred  to  said  Dewitt  C.  Spinning,  plain- 
tiff. That  said  Dickey,  Shafer  Ss'  Co., 
Fettinger  &=  Co. ,  Jacob  Cornell,  Christian 
R.  Rike,  and  Kelly  &"  Smith,  respec- 
tively hold  liens  upon  said  premises. 
Whereupon  said  plaintiff  asks  judg- 
ment against  said  William  Blackburn 
for  said  sum  of  %go.i2.  and  interest 
thereon,  Ivom  June  2^,  I'^jd,  for  sale  of 
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said  premises  to  pay  said  debt,  and  for 
other  proper  relief."  It  was  held  that 
this  petition  was  bad,  because  it  did 
not  aver  that  the  work  was  done  or  ma- 
terial furnished  under  a  contract  or 
agreement  with  the  wife.  See  also 
infra.  Form  No.  13733. 

In  Kehoe  v.  Hansen,  8  S.  Dak.  198, 
the  first  paragraph  of  the  complaint 
charged  as  follows:  "  That  on  t\\.&  first 
Monday  of  March,  \'i>86,'  at  said  Ed- 
munds county,  said  plaintiff  made  a  cer- 
tain contract  withyi?/i«  Hansen,  one  of 
the  defendants  above  named,  by  which 
plaintiff  agreed  to  perform  certain 
labor  on  and  about  the  erection  of  cer- 
tain buildings,  structures  or  improve- 
ments, to  wit:  a  certain  dwelling-house, 
barn,  and  granary,  situated  upon  the 
following  described  land.  *  *  *  Said 
labor  was  to  be  performed  by  said 
plaintiff  and  his  team,  and  by  said  con- 
tract the  said  defendant  John  Hansen 
agreed  to  pay  to  the  said  plaintiff  there- 
for at  the  rate  of  three  dollars  per  day 
for  each  day's  labor  so  performed  by 
said  plaintiff  and  his  team."  It  was 
held  that  under  the  allegation  of  the 
complaint  the  plaintiff  was  entitled  to 
a  lien  upon  the  property. 

In  Warner  Elevator  Mfg.  Co.  v. 
Maverick,  88  Tex.  489,  the  petition  was 
as  follows:  "  That  the  contract  between 
plaintiff  and  defendant  Maverick  con- 
sisted of  written  propositions  or  bids, 
signed  by  plaintiff  and  forwarded  to  de- 
fendant Maverick,  and  telegrams  from 
said  Maverick  to  plaintiff,  accepting  said 
propositions,  which  propositions  or 
bids,  it  is  alleged,  alone  contained  the 
terms  of  said  contract,  the  telegrams  ex- 
pressing only  said  defendant's  accept- 
ance thereof  and  not  containing  terms, 
all  of  which  appears  from  said  '  Ex- 
hibit X-'  that  said  original  written 
propositions  were  by  plaintiff  forwarded 
to  said  Maverick,  and  have  ever  since 
remained  and  still  remain  in  his  posses- 
sion and  control,  and  beyond  the  control 
of  plaintiff;  wherefore  it  is  alleged,  that 
during  the  time  allowed  plaintiff  for 
fixing  its  said  lien  it  was  not  within  the 
power  of  plaintiff  to  file  said  original 
written  propositions  in  the  office  of  the 
county  clerk  of  Bexar  county,  or  to  cause 
the  same  to  be  there  recorded;  but  in 
lieu  of  so  doing,  plaintiff,  on  February 
24,  i8q/,  filed  in  the  office  of  said  clerk, 
and  caused  to  be  there  recorded  on 
March  7,  189/,  in  the  records  of  me- 
chanics' and  builders'  liens,  true  copies 
of  the  said  written  propositions  and  of 


said  telegrams  of  acceptance,  besides 
filing  and  causing  to  be  recorded  the 
itemized  sworn  account  as  aforesaid." 

A  special  exception  having  been 
sustained  to  the  petition,  the  plaintiff 
by  trial  amendment  made  the  follow- 
ing allegations: 

"That  plaintiff,  on  or  about  the  24th 
day  of  February,  189/,  demanded  of 
said  defendant  Maverick  the  said  origi- 
nal propositions,  for  the  purpose  of 
filing  the  same  to  fix  plaintiff's  me- 
chanic's, builder's,  and  materialman's 
lien  to  secure  said  debt,  and  stated  to 
said  Maverick  the  said  purpose  for 
which  he  (plaintiff)  desired  said  original 
propositions;  but  plaintiff  said,  that 
said  Maverick  failed  and  refused  to  de- 
liver to  plaintiff  the  said  original  propo- 
sitions; wherefore,  during  the  time 
allowed  plaintiff  for  fixing  its  said  lien, 
it  was  not  within  the  power  of  plaintiff 
to  file  said  original  propositions  in  the 
office  of  the  county  clerk  of  Bexar 
county,  or  to  cause  the  same  to  be 
there  recorded."  It  was  held  that  the 
petition  as  amended  showed  reason  for 
the  failure  of  the  plaintiff  to  file  the 
written  contract  'and  stated  a  good 
cause  of  action.  See  also  infra.  Form 
No.  13735;  and  petition  in  Kahler  v. 
Carruthers,  18  Tex.  Civ.  App.   216. 

For  precedent  of  bill  in  equity  in 
Virginia  see  Hendricks  v.  Fields,  26 
Gratt.  (Va.)  447;  also  infra.  Form  No. 
13736. 

In  Cushwa  v.  Improvement  Loan, 
etc.,  Assoc,  45  W.  Va.  490,  the  bill  al- 
leged that  on  the  eighteenth  day  of 
February,  1896,  the  defendant  the 
Auburn  Wagon  Company,  a  corpora- 
tion under  the  laws  of  Pennsylvania, 
and  a  citizen  of  said  state,  was  the 
owner  in  fee  of  a  lot  of  ground  in  the 
town  of  Martinsburg,  Berkeley  county, 
West  Virginia,  containing  two  acres, 
three  rods,  and  ten  poles,  and  on  that 
date  executed  a  deed  of  trust  to  said  Na- 
denbousch,  trustee,  on  said  lot,  together 
with  all  improvements  then  on  same, 
or  thereafter  to  be  put  thereon,  etc.,  a 
copy  of  which  trust  deed  was  exhibited 
with  said  bill,  from  which  it  appeared 
that  said  deed  was  made  for  the  pur- 
pose of  securing  the  payment  of  an  in- 
debtedness of  forty  thousand  dollars 
with  interest,  to  said  Improvement, 
Loan  and  Building  Association,  owed 
by  said  Auburn  Wagon  Company, 
which  was  payable  in  instalments  as 
therein  set  forth,  and  upon  terms  and 
conditions  therein   set   forth.     On  the 
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thirteenth  day  of  February,  1897,  said 
building  and  loan  association  gave  no- 
tice to  said  Nadenbousch,  trustee,  to 
proceed  to  execute  said  deed  of  trust  by 
selling  the  property  thereby  conveyed 
in  the  terms  required  by  said  deed.  It 
was  further  alleged  that  on  the  thir- 
teenth day  of  October,  i8g6,  said  firm 
of  H.  T.  Cushwa  &  Bro.  filed  their 
mechanic's  lien  in  the  office  of  the  clerk 
of  the  county  court  of  Berkeley  county, 
wherein  the  real  estate  owned  by  said 
Auburn  Wagon  Company,  above  de- 
scribed, is  situated;  that  is  to  say,  they 
filed  a  just  and  true  account  of  the 
amount  due  them,  after  allowing  all 
credits,  together  with  a  description  of 
the  property  owned  by  said  wagon  com- 
pany, and  intended  to  be  covered  by  the 
lien  claimed  by  said  H.  T.  Cushwa  & 
Bro.,  sufficiently  accurate  for  identifi- 
cation, duly  sworn  to  by  said  Harry  S. 
Cushwa,  an  office  copy  of  which  was  ex- 
hibited with  plaintiff's  bill,  as  Exhibit 
B.  The  bill  also  alleged  that  there  was 
due  to  said  H.  T.  Cushwa  &  Bro.  on 
account  of  said  lien  the  sum  of  three 
thousand  eight  hundred  and  eighty- 
eight  dollars  and  forty  cents,  with  in- 
terest; that  the  same  was  for  work  and 
labor  performed  and  materials  fur- 
nished in  constructing  the  buildings  of 
the  plant  of  the  said  Auburn  Wagon 
Company  on  lot  aforesaid;  that  said 
work  was  performed  and  materials  fur- 
nished partly  under  a  contract  in  writ- 
ing made  by  said  Cushwa  &  Bro.  with 
said  wagon  company;  that  said  work 
and  labor  were  performed  and  said  ma- 
terials furnished  between  the  twenty- 
fourth  day  of  February,  1896,  and  the 
first  day  of  September,  same  year;  and 
that  no  part  of  the  amount  due  them  as 
shown  by  said  Exhibit  B  has  been  paid, 
but  the  same  is  wholly  due,  with  inter- 
est thereon.  It  was  further  alleged  that 
on  the  third  day  of  December,  1896,  the 
Auburn  Wagon  Company  executed  a 
deed  to  U.  S.  G.  Pitzer,  trustee  for  the 
Morrison  &  Westfall  Company,  of  said 
real  estate,  with  other  property  therein 
described,  to  secure  to  said  Morrison  & 
Westfall  Company  the  payment  of  cer- 
tain drafts,  notes  and  indebtedness,  a 
copy  of  which  trust  deed  was  also  ex- 
hibited as  part  of  the  bill.  The  plain- 
tiffs in  their  bill  also  described  several 
judgments  which  had  been  obtained  by 
other  parties,  who  were  made  defend- 
ants, against  said  Auburn  Wagon  Com- 
pany, before  a  justice  of  the  peace  of 
Berkeley   county.     Plaintiffs   also    al- 


leged that  said  wagon  company  was 
wholly  insolvent;  that  its  liabilities  ex- 
ceeded one  hundred  thousand  dollars; 
that  the  assets  consisted  almost  exclu- 
sively of  the  real  estate  above  men- 
tioned, with  the  improvements  thereon, 
and  machines  and  tools  used  in  the 
business  of  manufacturing  wagons,  the 
total  value  of  which  was  not  more  than 
enough,  if  properly  administered,  to 
pay  the  indebtedness  due  plaintiff,  said 
Improvement,  Loan  and  Building  As- 
sociation; that  said  wagon  company 
had  in  process  of  manufacture,  and  al- 
most ready  for  shipment,  a  large  num- 
ber of  wagons,  to  wit,  eight  hundred, 
but  which  could  not  be  completed  and 
placed  on  the  market,  for  want  of  addi- 
tional material  to  complete  the  same, 
which,  owing  to  its  crippled  financial 
condition,  it  was  unable  to  secure;  and 
the  plaintiffs  prayed  the  appointment 
of  a  receiver  to  take  charge  of  the 
property  and  business  of  said  company, 
and  operate  the  same,  until  such  time 
as  a  sale  could  be  properly  made 
thereof,  or  until  the  court  should  other- 
wise order;  that  the  creditors  of  the 
company  might  be  convened  by  a  refer- 
ence of  the  cause  to  a  commissioner, 
and  that  the  respective  amounts  and 
priorities  of  their  liens  and  debts  might 
be  ascertained,  and  the  assets  of  the 
company  properly  distributed  among 
them,  etc.  It  was  held  in  this  case  that 
the  plaintiffs  were  entitled  to  priority 
over  a  deed  of  trust  subsequently  exe- 
cuted. 

In  Barnes  v.  Stacy,  73  Wis.  i,  the 
complaint,  after  alleging  the  partner- 
ship of  the  defendants  in  the  business 
of  manufacturing  lumber,  and  that  the 
plaintiff  was  the  proprietor  of  a  general 
machine  shop  and  foundry,  alleged 
that  in  the  spring  of  1887  the  defend- 
ants' saw-mill  was  destroyed  by  fire; 
that  on  or  about  the  fifteenth  day  of 
June,  18S7,  the  plaintiff  entered  into  an 
agreement  with  the  defendants  to  sell 
and  deliver  to  them  such  machinery  as 
they  might  want  in  the  rebuilding  of 
their  said  saw-mill,  and  to  repair  and 
refit  for  use  such  of  the  old  machinery 
as  they  might  want  refitted  and  re- 
paired; that  as  to  a  portion  of  said  ma- 
chinery (to  wit,  one  set  of  Gowen  head 
blocks,  three  in  number;  Gowen  set- 
works;  twenty-four  feet  of  carriage, 
with  six  trucks  and  shafts,  with  boxes 
for  the  same;  thirty  feet  of  rack  stick, 
with  heavy  segments  for  same;  one 
pinion,  and  one  hundred  and  twenty 
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Form  No.  13722.' 

(  Title  of  court  and  cause  as  in  Form  No.  5909. ) 

The  plaintiff,  yo^n  Doe,  states  that  he  is  a  contractor  and  builder, 
doing  business  in  the  city  of  Helena.,  in  the  county  of  Phillips,  in 
the  state  oi  Arkansas;  that  the  C^t.i^VidkdSiX.  Richard  Roe  is  indebted  to 
him  in  the  sum  of  one  thousand  one  hundred  and  forty-nine  dollars  and 
nineteen  cents  for  labor  performed  and  materials  furnished  for  the 
ssad  Richard  Roe,  at  his  special  instance  and  request,  the  particulars 
of  which,  together  with  all  credits  to  which  said  defendant  is  entitled, 
and  the  balance  due  and  unpaid,  are  set  out  in  an  account  herewith 
filed,  marked  "  Exhibit  A;  "  that  said  labor  was  performed  and  mate- 
rials furnished  by  plaintiff  for  defendant  by  virtue  of  a  verbal  agree- 
ment with  the  said  defendant  to  erect  and  construct  for  defendant  a 
certain  two-story  frame  dwelling-house  on  Lot  No.  16,  in  block  No. 


feet  of  track,  and  one  wood  saw  husk), 
the  price  therefor  was  to  be  four  hun- 
dred and  fifty  dollars;  that  the  balance 
of  the  machinery  or  materials  used  in 
repairing  the  same  was  to  be  furnished 
and  the  work  thereon  performed  by  the 
plaintiff  for  what  they  were  reasonably 
worth;  and  that  a  memorandum  of 
agreement  with  reference  to  the  ma- 
chinery to  be  furnished  for  said  sum  of 
four  hundred  and  fifty  dollars  was  made 
and  signed  by  the  parties,  and  a  copy 
thereof  was  attached  to  the  complaint, 
marked  "  Exhibit  A."  The  complaint 
further  alleged  that,  pursuant  to  said 
agreement  and  at  the  special  instance 
and  request  of  the  defendants  there- 
after, the  plaintiff  sold  and  delivered 
to  the  defendants  certain  machinery, 
including  that  described  in  Exhibit  A, 
and  used  materials  and  performed 
labor  in  repairing  machinery  for  them, 
which  machinery  was  used  in  rebuild- 
ing and  now  forms  a  part  of  said  saw- 
mill; that  the  value  of  the  machinery 
thus  sold  and  the  materials  used  and 
labor  performed  (including  that  for 
which  a  price  had  been  agreed  upon  as 
before  stated;  was  nine  hundred  and 
twenty-eight  dollars  and  seventy-seven 
cents;  and  that  a  full  and  complete 
statement  of  the  same  was  attached  to 
Exhibit  B  (plaintiff's  petition  for  a 
lien),  which  was  annexed  to  and  made  a 
part  of  the  complaint;  that  of  said  sum 
of  nine  hundred  and  twenty-eight  dol- 
lars and  seventy-seven  cents  a  balance 
of  seven  hundred  and  sixty  dollars  and 
fifty-seven  cents  was  still  due  and  pay- 
able to  the  plaintiff.  The  complaint 
contained  further  allegations  showing 
that  the  plaintiff  had  taken  the  requisite 
steps  to  entitle  him  to  the  lien  sought 
to  be  enforced. 


Exhibit  A,  annexed  to  the  complaint, 
was  as  follows: 

"June  21.  i%87.  W.  H.  Stacy  6-  Co. 
—  Gentlemen:  I  will  furnish  you  the 
following:  One  set  of  Gowen  head 
blocks,  three  in  number,  also  Gowen 
set-works;  the  above  are  second-hand, 
but  thoroughly  repaired;  also  ^^-feet 
carriage,  with  six  sets  of  trucks,  and 
shafts  to  be  ^-inch  iron,  wheels  14 
inches,  with  boxes  for  same;  also  30 
feet  of  rack  stick,  with  heavy  seg- 
ments for  the  same;  one  pinion  for 
same;  60  feet  of  V  inch  i  and  1-2  track 
and  60  feet  flat  track;  also  one  wood 
saw  husk,  W.  H.  Stacy  Ss'  Co.  to  fur- 
nish all  the  irons  which  can  be  used 
from  old  husk  to  be  placed  on  new 
husk.  The  above  work  to  be  done  in 
good,  workmanlike  manner,  and  on  or 
before  jo  days  from  the  above  date; 
consideration,  %4So,  —  %200  to  be  paid 
upon  delivery,  and  balance  in  60  days 
from  delivery.  IV.  H.  Stacy  dr*  Co.  agree 
to  deliver  job  at  Birnamwood.  Scrap 
iron  for  %io  a  ton.  J.  A.  Barnes.  W. 
H.  Stacy  &=  Co.,  Birnamwood,  Wis." 

The  bill  of  particulars  annexed  to 
Exhibit  B  contained  one  item  as  fol- 
lows: "To  head  block,  carriage  truck, 
trucks,  husk,  etc.  (contract),  %4So." 

Upon  motion  to  make  more  definite 
and  certain,  it  was  held  that  the  com- 
plaint was  sufficiently  definite  and  cer- 
tain, although  no  separate  cause  of 
action  was  stated  for  the  articles  fur- 
nished under  written  agreement  and 
for  other  articles  furnished  and  labor 
performed.  See  also  infra.  Form  No. 
13737;  and  complaint  in  Harbeck  v. 
Southwell,  18  Wis.  418. 
1.  Arkansas. — Laws  (1895),  c.  146,  §  13. 
See  also,  generally,  supra,  note  i,  p. 
172. 
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J^  in  that  part  of  the  city  of  Helena  known  as  New  Helena,  in  said 
county  oi  Phillips,  the  said  defendant  agreeing  to  pay  therefor  the 
sum  oi  one  thousand  five  hundred  and  forty-nine  dollars  and  ?iineteen 
cents,  the  plaintiff  agreeing  to  perform  the  labor  and  furnish  the 
material  necessary  in  the  construction  and  erection  of  the  same  for 
said  sum;  that  in  accordance  with  said  agreement  plaintiff  proceeded 
to  erect  said  dwelling-house,  and  on  the  tenth  day  of  September,  iS99, 
said  work  was  completed  in  pursuance  of  said  agreement;  that  on  the 
^rst  day  oi  Noiiernber,  i899,  and  within  ninety  days  from  the  last  day 
of  performing  said  labor  and  the  furnishing  of  said  materials  plaintiff 
filed  in  the  office  of  the  clerk  of  the  Circuit  Court  of  said  Phillips 
county  a  just  and  true  account  of  the  demand  due  and  owing  to  him 
from  defendant,  with  a  statement  of  all  credits  to  which  said  defend- 
ant was  entitled,  and  containing  a  correct  description  of  the  prop- 
erty above  mentioned,  which  statement  was  duly  verified  by  the 
affidavit  of  plaintiff,  which  said  statement  or  account  was  duly 
endorsed  by  said  clerk  with  the  date  of  its  filing  and  an  abstract 
thereof  made  in  a  book  kept  by  said  clerk  for  that  purpose  and 
known  as  the  "Lien  Book,"  and  properly  indexed,  containing  the 
date  of  the  filing  of  such  statement  or  account,  the  name  of  the  per- 
son claiming  the  lien,  the  amount  of  said  lien,  the  name  of  the 
person  against  whose  property  said  lien  was  filed  and  the  description 
of  the  property  to  be  charged  therewith;  that  at  the  time  of  the 
making  of  the  aforesaid  agreement  the  said  defendant  was  and  is  now 
the  owner  in  fee  simple  of  the  aforesaid  described  lot  of  land;  that 
the  date  upon  which  the  last  of  said  labor  was  performed  and  the  last 
of  said  materials  was  furnished  was  the  tenth  day  of  September,  i899; 
that  on  the  twentieth  day  oi  Nave  tuber,  iS99,  the  said  defendant  paid 
plaintiff  the  sum  of  /our  hundred  dollars,  leaving  a  balance  on  said 
contract  of  one  thousand  one  hundred  and  forty-nine  doWa-vs  and  nineteen 
cents  due  and  wholly  unpaid,  which  amount  last  aforesaid  so  remain- 
ing due  and  unpaid  plaintiff  claims  is  a  lien  on  said  dwelling-house 
and  the  lot  of  land  hereinbefore  described. 

Wherefore  plaintiff  prays  judgment  for  said  sum  of  one  thousand 
one  hundred  and  forty-ni?ie  dollars  and  nineteen  cents,  and  that  the 
same  be  levied  out  of  the  above  described  lot  of  land  and  the  build- 
ing and  improvements  thereon,  and  for  other  relief. 

(^Signature  of  attorney  and  verification  as  in  Form  No.  5909.^ 

Form  No.  1 37  23." 

(  Title  of  court  and  cause  as  in  Form  No.  6910.') 

John  Doe,  the  plaintiff  in  the  above  entitled  action,  complaining  of 
Richard  Roe,  the  above  named  defendant,  alleges: 

I.  That  heretofore,  to  wit,  on  the  tenth  day  oi  June,  a.  d.  xW9,  at 
the  city  and  county  of  San  Francisco,  state  of  California,  said  plaintiff 
entered  into  a  contract  in  writing  with  the  said  defendant  Richard 
Roe,  whereby  said  plaintiff  was  to  do  certain  carpenter  work  on,  and 
to  furnish  certain  building  material  to  be  used  in  the  building  and 

1.  California.  —  Code  Civ.  Proc.  See  also,  generally,  supra,  note  2, 
(1897),  S§  "90.  "98.  P-   173- 
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erecting  of  that  certain  building  or  structure,  situate  upon  that 
certain  parcel  of  land  being  in  the  city  and  zownty  of  San  Francisco., 
state  of  California,  and  described  as  follows,  to  wit:  (describing 
land^. 

II.  That  plaintiff,  pursuant  to  said  contract,  performed  said  car- 
penter work  and  furnished  said  materials  as  provided  by  said  contract 
and  has  duly  performed  all  the  conditions  of  said  contract  by  him  to 
be  performed,  and  that  said  materials  were  used  in  the  erection  of 
said  building  under  said  contract. 

III.  That  said  land  was,  at  the  time  of  commencing  work  on  said 
building  or  structure,  to  wit,  on  the  said  tenth  day  oi  June,  iS99,  and 
until  the  time  of  the  notice  of  the  lien  hereinafter  mentioned,  owned 
by  said  defendant,  Richard  Roe. 

IV.  That  said  work  done  and  materials  furnished  as  aforesaid  were 
of  the  value  of  two  thousand  dollars,  and  that  according  to  said  agree- 
ment the  sum  of  txvo  thousand  dollars  became  due  and  payable  on  the 
first  ddiy  of  August,  a.  d.  iW9,  from  said  defendant,  Richard  Roe,  to 
said  plaintiff,  but  that  the  same  has  not  been  paid,  or  any  part  thereof. 
And  it  was  also  understood  and  agreed  by  and  between  said  plaintiff 
and  said  Richard  Roe  that  the  said  sum  should  be  paid  in  United  States 
gold  coin,  and  that  the  same  is  so  payable,  a  copy  of  said  written  con- 
tract being  hereto  annexed  marked  Exhibit  A,  and  hereby  made  a 
part  of  this  complaint. 

V.  That  on  a  certain  day,  to  wit,  the  eighth  day  of  August,  a.  d. 
id>99,  said  plaintiff  duly  filed  and  recorded  with  the  county  recorder 
of  the  city  and  county  ol  San  Francisco,  being  the  county  in  which  such 
property  is  situated,  his  claim,  duly  verified  by  the  oath  of  plaintiff, 
containing  a  statement  of  his  demand,  after  deducting  all  just  credits 
and  offsets,  with  the  name  of  the  owner,  Richard  Roe,  and  also  the  name 
of  the  person  by  whom  plaintiff  was  employed  to  do  said  work  and 
to  furnish  said  materials,  with  a  statement  of  the  terms,  time  given, 
and  conditions  of  the  contract,  and  also  a  description  of  the  property 
sought  to  be  charged  with  the  lien  sufficient  for  identification.  That 
William  West  and  Samuel  Short  have  or  claim  some  interest  in  said 
premises;  that  the  same  is  subsequent  to  plaintiff's.  That  plaintiff 
has  paid  two  dollars  as  a  necessary  charge  and  expense  in  preferring 
and  recording  said  lien,  viz:  one  dollar  for  recording  and  one  dollar 
for  preferring  the  same.  That  the  sum  of  y^/y  dollars  is  a  reasonable 
sum  for  attorney's  fee  in  prosecuting  this  suit  in  the  Superior  Court. 

Wherefore  plaintiff  prays: 

1.  Judgment  for  the  sum  of  two  thousand  dollars,  and  the  same  be 
adjudged  a  lien  against  the  lot  of  land  above  described. 

2.  That  said  premises,  building  and  appurtenances  above  described, 
to  the  extent  of  the  interests  of  said  defendant,  Richard  Roe,  therein, 
be  adjudged  and  decreed  to  be  sold  by  the  sheriff  of  said  city  and 
county,  according  to  law  and  the  practice  of  this  court,  and  that  the 
proceeds  of  such  sale  be  applied  to  the  payment  of  the  costs  of  these 
proceedings  and  sale,  and  reasonable  attorney's  fee,  and  said  plaintiff's 
claim,  amounting  to  said  sum  of  t7vo  thousand  dollars,  and  also  for  the 
claims  of  any  other  lienholders,  if  any  such  there  be  on  said  property, 
who  shall  come  in  ajid  be  duly  made  parties  to  this  action. 
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3.  That  plaintiff  be  allowed  a  reasonable  sum  for  attorney's  fee  by- 
said  court,  and  his  costs  in  preferring  and  recording  said  lien. 

4.  That  plaintiff  or  any  other  parties  to  this  suit  may  become  pur- 
chasers at  such  sale. 

5.  That  such  plaintiff  may  have  such  other  and  further  order  and 
relief  in  the  premises  as  the  case  may  require  and  as  to  the  court  may 
seem  just. 

{Concluding  with  signature  and  verification  as  in  Form  No.  5910.') 

Form  No.  13724.' 
(Conn.  Prac.  Act,  p.  84,  No.  128.) 

(^Commencement  as  in  Form  No.  5912.) 

1.  The  defendant  owns  a  lot  of  land  in  New  Haven^  bounded  north 
by  King  street,  about  fifty  feet,  south  and  west  by  West  river,  and 
east  by  land  of  John  Stiles,  about  one  hundred  and  fifty  feet,  on  which 
is  a  house,  known  as  No.  100  King  street. 

2.  The  plaintiff  furnished  materials  and  rendered  services  in  the 
construction  of  said  house,  under  an  agreement  with  the  defendant, 
made  March  1st,  i875,  when  the  defendant  owned  said  land,  by  which 
agreement  the  plaintiff  was  to  build  said  house,  and  the  defendant 
was  to  pay  him  two  thousand  dollars  therefor,  on  its  completion. 

3.  The  erection  of  said  house  was  commenced  April  10th,  i2>78, 
and  completed  October  1st,  i878,  according  to  the  tenor  of  the 
contract. 

4.  The  defendant  has  paid  one  thousand  dollars,  only,  on  account  of 
the  same. 

5.  On  November  1st,  i878,  the  plaintiff  lodged  a  certificate  in 
writing,  by  him  duly  signed  and  sworn  to,  with  the  town  clerk  of 
New  Haven,  which  certificate  was  recorded  in  New  Haven  land 
records,  vol.  300,  page  100,  and  of  which  Exhibit  A,  hereto  annexed, 
is  a  copy. 

The  plaintiff  claims: 

1.  A  foreclosure  of  said  lien. 

2.  One  thousand  two  hundred  dollars  damages. 
{Concluding  as  in  Form  No.  5912.) 

Form  No.  13725.* 

(  Venue  and  address  as  in  Form  No.  5913. ) 

John  Doe  brings  this  his  petition  against  Richard  Roe  of  said 
county,  and  alleges: 

I.  That  said  Richard  Roe  is  a  resident  of  said  county  of  Bibb. 

II.  That  on  the  tenth  day  of  June,  iS99,  the  said  Richard  Roe  was 
and  ever  since  has  been  and  now  is  the  owner  of  certain  real  estate 

1.  Connecticut  —  Gen.  Stat.  (1888),  §§        Cannot  be  Foreclosed  by  Affidavit.  —  A 
3023,  3030,  3035.  general   laborer's  lien  cannot  be  fore- 
See  also,  generally,  supra,  note  2,  p.     closed  upon  realty  by  affidavit,  but  only 

173.  by  action  after  properly  recording  the 

2.  Georgia.  —  2  Code  (1895),  §  2804,  claim  of  lien.  Allred  v.  Haile,  84  Ga. 
subs.  3.  570. 

See  also,  generally,  supra  ,  note  2,  Lien  mast  be  set  forth  in  the  petition. 
p.  173.  2  Ga.  Code  (1895),  §  2815,  subs.  2. 
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in  the  city  of  Macon,  in  said  county  oi  Bibb,  and  described  as  follows: 
{describing  it^. 

III.  That  on  said  tenth  day  of  June,  i899,  said  defendant  entered 
into  a  contract  with  plaintiff,  whereby  plaintiff  was  to  construct  and 
erect  upon  the  premises  described  as  aforesaid,  a  dwelling-house 
described  as  follows:  {describing  it^. 

IV.  That  the  erection  and  construction  of  said  dwelling-house  was 
commenced  on  the  fifteenth  day  of  June,  \W9,  and  completed  on 
the  fi/tee?ith  day  of  September,  i899,  according  to  the  terms  of  said 
agreement. 

V.  That  on  said  fifteenth  day  of  September,  iS99,  by  the  completion 
of  said  dwelling-house  and  according  to  the  terms  of  the  aforesaid 
agreement,  there  became  due  and  payable  to  plaintiff  by  defendant 
the  sum  of  one  thousa7id  dollars. 

VI.  That  said  defendant,  Richard  Roe,  has  not  paid  said  sum  of 
one  thousand  dollars  so  due  and  payable  as  aforesaid,  or  any  part 
thereof. 

VII.  That  plaintiff  claims  a  lien  upon  the  aforesaid  described  real 
estate  for  said  sum  of  one  thousand  dollars. 

VIII.  That  on  Xh^  fifteenth  day  of  December,  iS99,  and  within  three 
months  from  the  completion  of  said  contract,  plaintiff  filed  for 
record,  pursuant  to  statute,  in  the  office  of  the  clerk  of  the  Superior 
Court  of  Bibb  county,  his  claim  of  lien  upon  said  real  estate  above 
described. 

IX.  And  now,  within  twelve  months  from  the  time  said  amount 
became  due  as  aforesaid,  plaintiff  brings  this  action  for  the  recovery 
of  the  same. 

Wherefore,  petitioner  prays, 

1.  A  general  judgment  against  said  defendant  for  the  amount  of 
his  aforesaid  claim,  and  a  special  judgment  allowing  his  lien  upon 
the  aforesaid  premises. 

2.  That  process  may  issue  requiring  the  said  Richard  Roe  to  be 
and  appear  at  the  next  term  of  the  Superior  Court  of  the  said  county 
to  answer  this  complaint. 

{Signature  of  attorney  and  verification  as  in  Form  No.  5913. ) 

Form  No.  13726." 

(  Title  of  court  and  address  as  in  Form  No.  ^370.') 

Your  orator,  John  Doe,  of  the  city  of  Chicago,  county  of  Cook,  and 
state  of  Illinois,  respectfully  represents  unto  your  honor  that  he  is  by 
occupation  a  contractor  and  builder,  and  his  place  of  business  is  in 
said  city  of  Chicago;  that  on  or  about  the  tenth  day  oi  January,  a.  d. 
1899,"^  Richard  Roe,  who  is  made  party  defendant  to  this  bill,  applied 
to  your  orator  and  desired  him  to  furnish  all  the  materials  and  labor 
for,  and  to  build  for  him,  a  three-stovy  frame  dwelling-house  on  the 
following  described  lot,  to  wit:  {describing premises),  then  and  now 
owned  by  the  said  Richard  Roe,  and  thereupon  a  verbal  contract  was 

1.  Illinois.  — Starr  &  C.  Anno.  Stat.  2.  Date  when  contract  was  made  must 
(1896),  c.  82,  par.  9.  be  stated.     Starr  &  C.  Anno.  Stat.  111. 

See   also,    generally,  supra,   note    2,     (1896),  c.  82,  par.  ir. 

p.  173- 
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entered  into  between  your  orator  and  the  said  Richard  Roe,  by  which 
your  orator  agreed  to  furnish  all  the  necessary  materials,  as  follows: 
{^Here  describe  the  materials),  and  all  necessary  labor,  and  erect  for  the 
defendant  a  three-story  frame  dwelling-house  on  the  said  above 
described  lot  and  have  the  same  completed  ready  for  occupancy  by 
the  tenth  day  of  August,  a.  d,  i8P9,^  and  it  was  agreed  by  the  parties 
to  the  said  contract  that  {Here  set  out  terms  of  the  contract^  and  how 
the  building  was  to  be  constructed  and  finished);  and  it  was  further  stipu- 
lated and  agreed  by  the  defendant  Richard  Roe  that  he  would  pay 
your  orator  for  such  materials  and  all  necessary  materials  and  labor 
upon  said  building  as  much  as  the  same  were  reasonably  worth,  and 
that  the  defendant  Richard  Roe  would  pay  to  your  orator,  as  the 
work  progressed,  as  follows,  to  wit:  {Here  state  the  terms  of  payment)} 

Your  orator  further  represents  that  he  did,  in  pursuance  of  the 
terms  of  said  contract,  at  once,  on  the  making  of  the  said  contract, 
proceed  to  furnish  a  large  amount  of  labor  and  materials  for  the  con- 
struction of  the  said  building;  a  particular  bill  and  account  of  such 
labor  and  materials  furnished  and  used  in  the  construction  of  the  said 
building  is  hereto  attached,  marked  Exhibit  A,  and  made  a  part  of 
this  bill. 

Your  orator  further  represents  that  in  said  bill  of  particulars,  marked 
Exhibit  A,  each  and  every  item  of  materials  furnished  and  of  the 
labor  performed  and  bestowed  in  the  erection  of  the  said  building  is 
fairly  and  justly  set  down,  with  the  date  of  each  respectively,  and  the 
price  of  each  item  of  labor  and  material  is  set  down  opposite  the 
same;  that  each  and  every  item  and  all  the  material  and  labor  men- 
tioned in  said  bill  were  actually  furnished  under  said  contract  and 
used  in  said  building  of  the  defendant,  Richard  Roe,  and  the  same 
were  necessary  to  complete  the  said  building;  and  the  price  charged 
for  each  article  or  item  is  fair  and  reasonable;  that  all  of  the  said 
materials  so  furnished  by  your  orator  and  put  into  said  building  were 
of  excellent  quality,  and  all  the  work  done  by  your  orator  in  putting 
up  said  building  was  done  in  a  good  and  workmanlike  manner. 

Your  orator  further  represents  that  the  said  building  was  erected 
on  said  lot  under  said  contract,  and  the  same  constitutes  a  valuable 
and  permanent  improvement  on  the  said  premises;  and  that  the  said 
building  was  completed  and  accepted  by  the  said  defendant  Richard 
Roe  on  or  before  the  tenth  day  of  August,  a.  d.  i899,*  the  time  men- 
tioned in  said  contract,  as  a  complete  performance  by  your  orator  of 
all  the  said  contract  on  his  part  to  be  performed. 

Your  petitioner  further  represents  that  there  now  remains  due  and 
unpaid  to  your  orator  from  the  defendant  Richard  Roe  on  said  con- 
tract the  sum  oi  five  thousa7id ^oWdiX'?,,^  which  said  sum  the  defendant 

1.  Date  when  contract  was  to  be  com-  4.  When  contract  was  completed  must 
pleted  must  be  staled.  Starr  &  C.  Anno,  be  stated,  and,  if  not  completed,  why, 
Stat.  111.  (1896),  c.  82,  par.  ii.  and  what  was  done  and  between  what 

2.  Brief  statement  of  contract  or  con-  dates.  Starr  &  C.  Anno.  Stat.  111. 
tracts    must    be    set    out.     Starr   &  C.  (1896),  c.  82,  par.  11. 

Anno.  Stat.  111.  (1S96),  c.  82,  par.  11.  5.  Amount  due  and  unpaid  must  be  set 

3.  Dateof  final  payment  must  be  stated,  forth.  Starr  &  C.  Anno.  Stat.  111.  (1896), 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  82,     c.  82,  par.  il. 

par.  II. 
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wholly  neglects  and  refuses  to  pay,  although  often  requested  so  to  do; 
by  reason  whereof  your  orator  is  entitled  to  a  mechanic's  lien  on  said 
premises  to  secure  the  payment  of  the  amount  so  due  your  orator  as 
aforesaid,  under  an  act  entitled  "An  Act  to  revise  the  law  in  relation 
to  mechanics'  liens,"  approved  and  in  force  June  26,  1895. 

Your  orator  further  represents  that  all  notices  f  required  by  statute 
to  be  given,  served  or  filed  in  order  to  establish  a  mechanic's  lien 
upon  said  premises  have  been  given,  served  and  filed  as  required  by 
law. 

Your  orator  further  represents  upon  information  *  and  belief  that 
Samuel  Short  and  William  IVesl,  both  of  Chicago,  in  the  county  of 
Cook,  in  the  state  of  Illinois,  have  or  claim  to  have  some  interest  in 
the  said  premises,  as  purchasers,  mortgagees,  judgment  creditors, 
lessees,  or  otherwise,  the  precise  nature  whereof  is  unknown  to  your 
orator;  but  such  interests,  if  any  there  be,  have  accrued  since  and  are 
subject  to  the  lien  of  your  orator  as  aforesaid. 

Your  orator  further  shows  that  within  len  days  after  said  contract 
was  made  with  the  said  Richard  Roe,  to  wit :  on  the  sixteenth  day  of  Janu- 
ary,\W9,  and  before  commencing  work  thereunder,  he  gave  the  said 
Richard  Roe,  the  owner  of  said  premises,  a  statement,  in  writing,  under 
oath,  of  the  names  and  addresses  of  all  parties  having  subcontracts 
for  specific  portions  of  the  work  or  for  material,  and  of  the  amount  to 
become  due  each,  and  when,  and  of  all  such  subcontracts  as  were  not 
then  let,  the  names  and  addresses  of  those  who  had  made  bids  or 
proposals  for  the  same  or  for  material,  and  the  respective  amounts  of 
such  bids  or  proposals,  and,  within  ten  days  after  the  same  were 
accepted,  the  amount  thereof. 

Your  orator  further  shows  that  on  the  tenth  day  of  September,  iS99, 
he  filed  with  the  clerk  of  the  Circuit  Court  of  said  county  of  Cook,  in 
which  said  premises  and  improvements  are  situated,  a  claim  for  lien 
for  the  amount  so  due  your  orator  as  aforesaid,  consisting  of  a  state- 
ment of  your  orator's  contract,  the  date  the  same  was  made,  and, 
when  completed,  the  balance  due  after  allowing  all  credits,  a  suf- 
ficiently correct  description  of  the  said  real  estate  to  pass  the  title 
thereof  by  deed  of  conveyance,  and  verified  by  the  affidavit  of  your 
orator. 

Your  orator  further  represents  that  the  clerk  of  the  Circuit  Court 
of  said  county,  when  such  claim  for  lien  for  the  amount  so  due  your 
orator  was  filed  for  a  lien,  indorsed  thereon  the  date  of  such  filing,  to 
wit:  the  tenth  day  of  September,  a.  d.  i859,  and  made  an  abstract 
thereof  in  a  book  kept  for  that  purpose,  properly  indexed,  containing 
the  name  of  your  orator  as  the  person  filing  the  lien,  the  amount  of 
the  lien,  to  wit:  five  thousand  ^o\\dS%,  the  date  of  filing,  to  wit,  on  the 
tenth  day  of  September,  a.  d.  \W9,  the  name  of  the  person,  to  wit,  the 
sdi\d  Richard  Roe,  against  whom  the  lien  was  filed,  and  a  description  of 
the  above  described  premises,  charged  with  your  orator's  lien,  as  by  the 
records  of  the  office  of  the  said  Circuit  Court  in  that  behalf,  or  a  cer- 
tified copy  of  the  same  ready  to  be  produced  in  court  on  the  hearing 
of  this  cause,  as  well  as  by  a  copy  thereof  hereto  attached  and  made 
a  part  of  this  bill,  marked  Exhibit  B,  will  more  fully  appear. 

Forasmuch,  therefore,  as  your  orator  is  without   remedy  in  the 
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premises  except  in  a  court  of  equity,  and  to  the  end  that  the  said 
Richard  Roe,  Samuel  Short  and  William.  IVesl,  who  are  made  parties 
defendant  to  this  bill,  may  be  required  to  make  full,  direct  and  perfect 
answer  to  the  same,  but  not  under  oath,  the  answer  under  oath  being 
hereby  expressly  waived;  that  an  account  maybe  taken  in  this  behalf 
under  the  direction  of  this  court;  that  your  orator  maybe  decreed  to 
be  entitled  to  a  lien  upon  the  said  premises  for  the  amount  due  your 
orator  under  the  said  contract,  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  and  that  the  defendant  Richard  Roe  may  be 
decreed  to  pay  your  orator  the  amount  due  on  said  contract,  with 
interest  thereon,  by  a  short  day  to  be  fixed  by  the  court,  and  that  in 
default  of  such  payment  the  said  premises  may  be  sold  as  the  court 
may  direct,  to  satisfy  such  amount,  interest  and  costs;  that  in  case 
of  such  sale,  and  a  failure  to  redeem  therefrom  pursuant  to  law,  the 
defendants  and  all  persons  claiming  through  or  under  them,  after  the 
commencement  of  this  proceeding  may  be  forever  barred  and  fore- 
closed of  all  right  or  equity  of  redemption  of  the  said  premises;  and 
that  your  orator  may  have  such  other  and  further  relief  in  the  prem- 
ises as  equity  may  require  and  to  your  honor  shall  seem  meet. 

May  it  please  your  honor  to  grant  the  people's  writ  of  summons  in 
chancery,  directed  to  the  sheriff  of  said  county  of  Cook,  commanding 
him  that  he  summon  the  defendants  Richard  Roe,  Samuel  Short  and 
William  West  to  appear  before  this  honorable  court  on  the  first  day 
of  the  next  term  thereof,  to  be  held  at  the  court-house  in  Chicago,  in 
the  county  of  Cook  aforesaid,  then  and  there  to  answer  this  bill,  etc. 

John  Doe. 

Jeremiah  Mason.,  Solicitor  for  Complainant. 

Form  No.  13727.' 

(  Title  of  court  and  address  as  in  Form  No.  JfZlO^ 

Your  orator,  John  Doe,  of  the  city  of  Chicago,  county  of  Cook,  and 
state  of  Illinois,  respectfully  represents  unto  your  honor  that  he  is  by 
occupation  a  contractor  and  builder;  that  on  or  about  the  tenth  day  of 
January,  a.  d.  \W9,  Richard  Roe,  of  the  city  of  Chicago,  in  the  county 
of  Cook  and  state  of  Illinois,  one  of  the  defendants  hereinafter  named, 
applied  to  your  orator  to  build  for  him  a  three-story  frame  dwelling- 
house  upon  the  premises  hereinafter  described:  and  thereupon  your 
orator  and  the  said  Richard  Roe,  on  said  tenth  day  of  January,  a.  d. 
iW9,  entered  into  a  written  contract,  with  drawings  and  specifica- 
tions attached,  a  true  copy  of  which  contract  is  hereto  attached, 
marked  Exhibit  A,  and  made  a  part  hereof,  as  will  appear  by  the 
said  contract,  drawings  and  specifications,  ready  to  be  produced  in 
court,  upon  the  hearing  hereof,^  (or  stating  substance  of  contracf). 

Your  orator  further  represents  that  immediately  after  the  making 
of  said  contract,  and  in  compliance  with  the  terms  thereof,'  he  com- 
menced work  under  the  same  on  the  following  described  premises, 

1.  See  supra.  Form  No.  13726,  and  be  necessary  to  set  the  same  out  in  the 
notes  thereto.  pleadings,  or  as  exhibits,  but  the  same 

2.  Plans  or  Specifications.  —  Where  may  be  produced  upon  the  trial  of  the 
plans  or  specification-s  are  by  reference  suit.  Starr  &  C.  Anno.  Stat.  111.  (1896), 
made  a  part  of  the  contract,  it  shall  not  c.  82,  par.  11. 
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to  wit:  {describing premises),  the  said  Richard  Roe  being  at  the  time, 
and  still  is,  the  owner  of  the  said  premises. 

Your  orator  further  represents  th^t  he  did  in  compliance  with  the 
said  contract,  within  the  time  specified,  build  and  finish  for  the  said 
Richard  Roe  on  said  premises  a  three-story  frame  dwelling-house,  and 
did  furnish  all  the  necessary  materials  and  labor  for  that  purpose, 
and  did  in  all  respects  comply  with  the  terms  of  the  said  contract  and 
the  specifications  and  drawings  thereto  attached,  by  him  required  to 
be  performed. 

Your  orator  further  represents  that,  in  accordance  with  the  condi- 
tions of  the  said  contract,  your  orator,  on  the  tenth  day  of  Jtily,  a.  d. 
1 895,  procured  from  Wallace  White,  the  architect  and  superintendent 
of  the  erection  of  the  said  building,  a  certificate  in  writing  that  your 
orator  had  completed  his  part  of  the  said  contract  according  to  the 
terms  and  conditions  thereof,  which  said  certificate  is  now  in  the 
possession  and  control  of  your  orator  and  ready  to  be  produced  on 
the  hearing  of  this  cause. 

Your  orator  further  represents  that  immediately  after  the  comple- 
tion of  the  said  building,  to  wit,  on  the  tenth  day  of  July,  a.  d.  i?>99, 
the  said  Richard  Roe  accepted  the  same  and  took  possession  thereof, 
and  has  ever  since  occupied  the  same. 

Your  orator  further  represents  that  the  said  Richard  Roe  has  only 
paid  your  orator  the  sum  oi  five  thousand  do\\a.rs  on  said  contract  and 
that  there  is  now  due  to  your  orator  the  sum  of  five  thousand  dol- 
lars from  the  said  Richard  Roe,  together  with  interest  thereon  from 
the  tenth  day  of  July,  a.  d.  \W9,  and  your  orator  attaches  hereto  a 
schedule  marked  Exhibit  B,  and  made  a  part  of  this  bill,  showing 
the  amount  due  your  orator  under  said  contract,  and  all  payments, 
with  the  dates  thereof,  made  by  the  said  Richard  Roe  to  your  orator. 

Your  orator  further  represents  that  all  notices  required  by  statute 
to  be  given,  served  or  filed  in  order  to  establish  a  lien  upon  said 
premises  have  been  given,  served  and  filed  as  required  by  law. 

Your  orator  further  represents  that  he  has  frequently  requested 
the  said  Richard  Roe  to  pay  the  said  sum  of  five  thousand  dollars,  the 
balance  due  your  orator  from  him  as  aforesaid,  but  the  said  Richard 
Roe  has  neglected  and  refused  so  to  do;  by  means  whereof  your 
orator  is  entitled  to  a  mechanic's  lien  upon  the  said  premises  for  the 
amount  due  your  orator  as  aforesaid,  under  an  act  entitled  "An  Act 
to  revise  the  law  in  relation  to  mechanics'  liens,"  approved  and  in 
force  June  26,  1895. 

Your  orator  further  represents  upon  information  {continuing  and 
concluding  as  in  Form  No.  13726,  after  *). 

Form  No.  13728.' 

(  Venue  and  address  as  in  Form  No.  69^0. ) 

We  command  that  you  attach  the  following  described  tract  or 
parcel  of  land,  to  wit,  {describing  the  same),  in  said  county  of  Kennebec, 

1.  Maine. — In  addition  to  the  remedy     thirty,  thirty-one,  thirty-two  and  thirty- 
provided  by  chapter   thirty  of   public     three  of  chapter  ninety-one  of  the  re- 
laws  of  eighteen  hundred  and  ninety-     vised    statutes    may   be    enforced    by 
five,   the  liens    mentioned   in  sections     attachment    in    actions    at    law   com- 
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together  with  the  new  ihree-stovy  frame  dwelling-house  thereon,  the 
property  and  estate  of  Richard  Roe,  of  Augusta.,  in  the  county  of 
Kennebec,  to  the  value  of  one  thousand  dollars,  and  to  summon  the 
said  defendant  (if  he  may  be  found  within  your  precinct)  to  appear 
before  our  justices  of  the  Supreme  Judicial  Court  next  to  be  held  at 
Augusta  within  and  for  the  said  county  of  Kennebec  on  the  first 
Tuesday  oi  March,  i898,  then  and  there  to  answer  to  the  ssiid /ohn 
Doe  of  Augusta,  as  aforesaid,  in  a  plea  of  the  case  for  that  the 
defendant,  on  the  tenth  day  oi  June,  iS98,  at  Augusta,  in  said  county 
of  Kennebec,  was  indebted  to  the  plaintiff  in  the  sum  of  eight  hundred 
and  fifty  dollars,  according  to  the  account  annexed  (Jlere  attach 
itemized  statement  of  account)',  and  then  and  there  being  so  indebted, 
the  defendant,  in  consideration  thereof,  afterward,  to  wit,  on  the 
day  and  year  aforesaid,  at  Augusta  as  aforesaid,  in  the  county  of 
Kennebec,  faithfully  promised  as  aforesaid  to  pay  him  the  said  sum 
of  money  when  he,  the  said  defendant,  should  be  thereunto  after- 
ward requested,  yet  said  defendant,  although  often  requested  so  to 
do,  hath  not  paid  the  said  sum  of  money  or  any  part  thereof,  but 
hath  fully  neglected  and  refused  and  still  neglects  and  refuses  so  to 
do,  to  the  damage  of  said  plaintiff  (as  he  says)  the  sum  of  one  thou- 
sand dollars,  which  shall  -then  and  there  be  made  to  appear,  with 
other  due  damages. 

Which  account  the  plaintiff  avers  is  for  labor  by  him  performed 
and  for  materials  by  him  furnished  in  the  erection  of  said  building 
above  described,  under  a  contract  by  him  made  with  the  said  Richard 
Roe,  the  owner  thereof,  the  last  of  which  materials  were  furnished 
and  last  of  which  labor  was  performed  within  ninety  days  before  the 
issuance  of  this  writ;  and  said  suit  is  to  enforce  said  plaintiff's  lien 
for  said  labor  and  materials  upon  said  house  and  land  above  described. 

And  have  you  there  this  writ  with  your  doings  thereon. 

Witness  [^continuing  and  concluding  as  in  Form  No.  69Jf.O). 

Form  No.  13729.' 

State  oi  Michigan. 

To  the  Circuit  Court  for  the  County  of  Kent.     In  Chancery. 

Your  OXZX.OX,  John  Doe,  of  the  city  of  Grand  Rapids,  in  said  county 
of  Kent,  respectfully  represents, 

I.  That  during  all  the  times  hereinafter  stated  your  orator  was  by 
occupation  a  contractor  and  builder. 

II.  That  Richard  Roe,  of  the  city  of  Grand  Rapids,  in  said  county  of 
Kent,  during  all  the  times  hereinafter  stated,  was  and  is  now  the 
owner  in  fee  simple  of  certain  premises  in  said  county  oiKent,  de- 
scribed as  follows,  to  wit,  lot  4  of  block  9,  of  the  Campau  plat  of  said 
city  of  Grand  Rapids,  in  said  county  oi  Kent. 

III.  That  on  or  about  the  tenth  day  ol  January,  in  the  year  one 

menced  in  any  court  having  jurisdic-  furnished.      Laws  (1897),   c.  232,   §   i. 

tion   in   the  county    where  the    house.  See  also,   generally,  supra,    note    2, 

building  or  appurtenances  on  which  a  p.  173. 

lien   is  claimed  is  situated,   which  at-  1.  Michigan.  —  Comp.    Laws    (1897), 

tachment  shall  be  made  within  ninety  §  10719. 

days    after    the    last   of    the    labor   is  See  also,  generally,  supra,  note  2,  p. 

performed   or  labor   or   materials   are  173. 

194  Volume  12. 


13729.  MECHANICS'  LIENS.  13729. 

thousand  eight  hundred  and  ninety-nine,  your  orator  entered  into  a 
written  contract  with  said  Richard  Roe  for  the  erection  and  construc- 
tion of  a  ihree-stovy  frame  dwelling-house  on  the  premises  herein- 
before described,  a  true  copy  of  said  contract,  together  with  the 
plans  and  specifications  being  hereto  attached  and  made  a  part  of 
this  bill,  marked  Exhibit  A  (or  which  said  contract  is  in  words  and 
figures  as  follows,  to  wit,  setting  out  the  contract  verbatim,  or,  if  the 
contract  be  verbal,  setting  forth  same  in  substance). 

IV.  Your  orator  further  shows  that  in  compliance  with  the  provi- 
sions of  the  said  contract  and  within  the  time  specified  therein,  he  did 
construct  and  finish  the  aforesaid  dwelling-house  upon  the  aforesaid 
premises  for  the  said  Richard  Roe,  and  did  furnish  all  necessary 
material  and  labor  for  that  purpose,  and  did  fulfil  and  perform  the 
said  contract,  and  did  in  all  respects  comply  with  the  terms  thereof 
as  by  him  required  to  be  performed. 

V.  Your  orator  further  represents  that  immediately  after  the  com- 
pletion of  the  aforesaid  building,  to  wit,  on  the  tenth  day  oi  June,  a.  d. 
\W9,  the  said  Richard  Roe  Sicc&pttd  the  same,  took  possession  thereof 
and  has  ever  since  occupied  the  same. 

VI.  Your  orator  further  shows  that  the  said  Richard  Roe  has  paid 
to  your  orator  upon  said  contract  the  sum  of  three  thousand  doWdiVs; 
that  same  embraces  all  that  the  said  Richard  Roe  has  paid  your  orator 
on  said  contract,  and  that  said  sum  of  three  thousand  dollars  includes 
all  the  credits  which  the  said  Richard  Roe  is  entitled  to  thereon. 
That  there  is  now  due  to  your  orator  the  sum  of  tiuo  thousand doWdirs 
from  the  %a.\d  Richard  Roe,  which  said  sum  became  due  and  payable 
on  the  tenth  day  oi  June,  a.  d.  iZ99,  and  still  remains  due  and  unpaid 
on  said  contract,  according  to  the  tenor  and  effect,  true  intent  and 
meaning  thereof  as  above  set  forth. 

VII.  Your  orator  further  shows  that  on  the  tenth  day  of  September, 
in  the  year  i?>99,  pursuant  to  an  act  of  assembly  entitled  "An  Act  to 
establish,  protect  and  enforce  by  lien  the  rights  of  mechanics  and 
other  persons  furnishing  labor  and  materials  for  the  building,  alter- 
ing, improving,  repairing,  erecting  or  ornamenting  of  buildings, 
machinery,  wharves  and  all  other  structures,"  approved  July  ist,  1891, 
and  the  acts  amendatory  thereto,  and  for  the  purpose  of  securing  a 
lien  upon  the  aforesaid  lands  above  described  and  the  aforesaid 
dwelling-house  situated  thereon,  he  filed  in  the  office  of  the  register 
of  deeds  of  the  county  oi  Kent,  in  which  said  county  said  real  estate 
is  situated,  a  just  and  true  statement  or  account  of  the  demand  due 
him  over  and  above  all  legal  set-offs,  which  statement  set  forth  the 
time  when  the  materials  were  furnished  and  said  labor  performed, 
and  for  which  said  lien  is  claimed,  and  for  whom  the  same  were 
furnished  and  performed,  with  a  correct  description  of  the  property 
to  be  charged,  and  the  name  of  the  owner  thereof,  which  said  state- 
ment was  verified  by  the  oath  of  your  orator,  which  statement  was 
duly  indorsed  by  the  register  of  deeds  of  said  county,  with  the  date 
of  its  filing  and  an  abstract  thereof  duly  made  in  the  record  book  of 
liens  kept  by  said  register  for  that  purpose  and  properly  indexed,  to 
which  statement  and  the  record  thereof  your  orator  prays  leave  to 
refer  for  greater  particularity. 

195  Volume  12. 


13729.  MECHANICS'  LIENS.  13730. 

VIII.  Your  orator  further  shows  that  no  part  of  said  sum  or  bal- 
ance of  two  thousand  dollars  has  in  any  manner  been  paid  to  your 
orator  or  otherwise  satisfied,  but  that  the  same,  with  lawful  interest 
thereon  from  the  time  when  same  became  so  due  and  payable  as 
aforesaid,  to  wit,  the  tenth  day  oi  June.,  in  the  yearone  thousand  eight 
hundred  and  ninety-nine,  remains  due  and  unpaid  from  the  said  Rich- 
ard Roe  to  your  orator  on  account  of  work  and  labor  performed  and 
the  materials  furnished  as  aforesaid. 

Wherefore  your  orator  prays, 

1  — That  your  orator  be  decreed  to  have  a  lien  upon  the  entire 
interest  of  the  smd  Richard  Roe  in  the  aforesaid  premises  and  in  the 
said  building  erected  thereon. 

2  — That  an  account  be  taken  of  the  amount  due  your  orator  and 
a  decree  rendered  of  the  amount  found  due  with  costs. 

3  —  That  a  sale  or  other  disposition  of  said  premises  be  made 
under  the  direction  or  decree  of  this  court  for  the  satisfaction  of  said 
lien  as  to  the  court  shall  seem  just  and  agreeable  to  equity. 

4  —  That  your  orator  have  such  other  and  further  relief  in  the 
premises  as  shall  be  agreeable  to  equity. 

(^Signature  of  attorney  and  verification  as  in  Form  No.  Jf27J^^ 

Form  No.  13730.' 

{Title  of  court  and  cause  as  in  Form  No.  5920.) 

The  plaintiff  above  named  complains  of  the  defendants  above 
named,  and  says, 

That  plaintiff,  during  the  times  hereinafter  mentioned,  was  and  is 
now  a  contractor  and  builder,  engaged  in  such  business  in  the  city  of 
St.  Paul.,  in  the  county  of  Ramsey  and  state  of  Minnesota:,  that  on 
and  between  theyfrj/'  day  oi  June,  i899,  and  the  ninth  day  of  August, 
i899,  plaintiff  sold  and  delivered  to  the  defendant  Richard  Roe,  at  the 
special  instance  and  request  of  said  defendant,  lumber  and  other 
building  materials,  and  rendered  and  performed  certain  labor  and 
services  in  and  about  the  repair,  construction  and  erection  of  a 
certain  three-stoty  brick  dwelling-house  or  building  for  said  defend- 
ant, in  said  city  of  St.  Paul,  a  bill  of  particulars  of  said  material  so 
furnished  and  labor  so  performed,  the  dates  when  furnished  and  per- 
formed, and  the  amount  thereof,  being  attached  hereto  and  made  a 
part  hereof,  marked  Exhibit  A-^  that  said  materials  so  furnished  and 

I.Minnesota. — Stat.  (1894),  §6238.  situate.       Minn.     Stat.    (1894),    §6238. 

See    also,    generally,   supra,   note  2,  For    forms    relating   to   lis    pendens 

p.  173.  in   any    particular  jurisdiction  consult 

Notice  of  Lis  Pendens.  —  At  the  time  of  the    title    Lis    Pendens,    vol.    11,    p. 

the  commencement  of  the  action  a  no-  545. 

tice  of  lis  pendens  shall  be  filed  in  the  2.  Bill  of  Particulars.  —  Every    party 

oflSce  of  the    register  of  deeds  in  and  to  the  action    claiming  a  lien  shall  at- 

for  the  county  in   which  the  action  is  tach  to  his  complaint  and  file  therewith 

brought,    and    except   in    cases   where  a  bill  of  particulars  of  the  items  of  his 

the  lien  statement  shall  have  been  filed  lien-claim,  verified  by  his  oath  or  that 

in  the  office  of  the  secretary  of  state  as  of   his    agent,    or    of    someone  having 

provided  by  law,  in   each   and   everj^  knowledge  of  the  facts,  or  be  precluded 

county  in    which  the  property  or  any  from  giving  evidence  thereof.     Minn, 

part  thereof  affected  by  such  action  is  Stat.  (1894J,  §  6238. 
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said  labor  so  performed  as  aforesaid  were  of  the  value  of  two  thousand 
eight  hundred  and  ninety-one  dollars,  and  that  said  sum  of  two  thousand 
eight  hundred  and  ninety-one  dollars  was  due  and  payable  on  the  7iinth 
day  of  August,  a.  d.  i8PP,  according  to  the  contract  and  agreement 
between  plaintiff  and  said  defendant  from  said  defendant  to  said 
plaintiff,  but  that  the  same  has  not  been  paid  or  any  part  thereof; 
that  said  work  was  done  and  performed  upon,  and  said  building 
materials  were  sold  and  delivered  to  be  used  and  were  actually  used 
by  said  defendant  Richard  Roe,  in  and  upon  the  aforesaid  dwelling- 
house,  situated  and  being  upon  land  or  real  estate  described  as  fol- 
lows, to  wit:  {Here  describe  the  land^  in  said  city  of  St.  Paul  and 
county  of  Ramsey  in  the  state  of  Minnesota;  that  at  the  time  said 
building  materials  were  furnished  as  aforesaid  and  said  labor  and 
work,  performed,  the  said  defendant  Richard  Roe  then  was,  and  is 
now,  the  owner  of  said  lot  or  parcel  of  land,  as  plaintiff  is  informed 
and  believes;  that  said  lot  or  piece  of  land  is  situated  within  an  incor- 
porated city  and  is  one  acre  in  extent;^  that  the  last  date  upon  which 
said  work,  labor  and  services  were  rendered  and  performed  and  said 
materials  were  sold  and  delivered  is  the  ninth  day  of  August,  a.  d. 
\W9\  that  on  the  fifteenth  day  of  October,  a.  d.  i8P9,  and  within 
ninety  days  from  the  time  of  the  doing  of  said  work  and  the  sale  and 
delivery  of  the  building  materials  as  aforesaid,  plaintiff  duly  filed,  as 
required  by  law,  his  claim  for  a  lien  for  the  amount  due  and  owing 
him  as  aforesaid  from  said  defendant,  in  the  office  of  the  register  of 
deeds  of  said  county  of  Ramsey,  which  claim  of  lien  so  filed  contained 
a  statement  of  the  amount  actually  due  and  owing  to  plaintiff  from 
said  defendant  after  allowing  all  just  credits  and  offsets,  that  the 
amount  so  due  and  owing  was  for  labor  performed  and  for  material 
furnished;  in  what  erection,  construction,  alteration,  repair,  removal, 
digging  or  laying  said  labor  was  performed  and  material  furnished, 
the  time  when  the  first  and  last  item  of  labor  and  material  was 
furnished,  an  accurate  description  of  the  property  affected  thereby, 
the  name  of  the  owner  or  reputed  owner  of  the  premises  at  the  time 
of  making  said  statement,  and  notice  of  plaintiff's  intention  to  claim 
and  hold  a  lien  upon  the  premises  therein  described,  and  all  other 
material  facts  in  relation  thereto,  which  said  claim  was  duly  signed 
by  said  plaintiff,  the  claimant  therein,  which  said  claim  and  the  alle- 
gations thereof  are  true  and  are  hereby  made  a  part  of  this  com- 
plaint, and  a  copy  thereof  annexed  hereto  marked  Exhibit  B;  that 
one  year  has  not  elapsed  since  the  aforesaid  material  was  furnished 
and  the  aforesaid  work  and  labor  performed  and  the  commencement 
of  this  action;  that  there  is  now  due  and  owing  to  plaintiff  from  said 
Richard  Roe,  by  reason  of  the  premises  aforesaid,  over  and  above  aU 
payments  made  on  account  of  said  work  and  labor  performed  and 
materials  furnished,  the  sum  of  two  thousand-eight  hundred  and  ninety- 
one  dollars,  together  with  interest  thereon  from  the  ninth  day  of 
August,  A.  D.  i8P9. 

1.  Extent  of  Lien. —  If  the  land  be  exceed  forty  acres;  if  within  the  corpo- 
situated  without  the  corporate  limits  of  rate  limits  of  any  city  or  incorporated 
any  city  or  incorporated  village,  the  village,  the  amount  shall  not  exceed 
land  to  which  the  lien  extends  shall  not     one  acre.     Minn.  Stat.  (1894),  ^  6229. 
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That  on  the  sixteenth  day  of  August .^  a.  d.  iSPS",  the  defendant 
William  West  filed  in  the  office  of  the  register  of  deeds  for  the  county 
of  Ramsey  aforesaid  a  claim  for  lien  upon  the  premises  aforesaid  for 
the  amount  of  one  thousand  two  hundred  and  ninety-nine  dollars  and 
costs,  which  said  lien  or  claim,  if  any,  is  subject  to  the  lien  and  claim 
of  the  plaintiff;  that  the  defendant  Samuel  Short  has  or  claims  to 
have  some  lien  upon  the  premises  aforesaid,  which  lien  or  claim,  if 
any,  is  subsequent  to  the  lien  and  claim  of  the  plaintiff. 

Wherefore  plaintiff  demands  judgment  that  the  demands  of  all 
persons  having  filed  claims  for  liens  upon  the  premises  aforesaid,  or 
having  or  claiming  to  have  liens  thereon,  whether  plaintiffs  or 
defendants,  be  ascertained  and  adjudged,  and  that  the  interests  of 
Richard  Roe.,  the  person  owning  the  said  premises  at  the  time  of  the 
commencement  of  the  erection  and  construction  of  the  aforesaid 
building  upon  the  premises  hereinbefore  described,  or  the  interest 
therein  which  said  Richard  Roe  or  any  person  claiming  under  him 
has  since  acquired,  be  sold  to  satisfy  the  amount  of  the  liens  so 
ascertained  and  adjudged,  with  the  costs  of  this  action,  together  with 
such  other  and  further  relief  as  may  be  equitable. 

{Signature  of  attorney  and  verification  as  in  Form  No.  5920^ 

Form  No.  13731.* 

(Precedent  in  Gray  v.  Elbling,  35  Neb.  280.)* 

[{Title  of  court  and  cause  as  in  Form  No.  5923.  )]3 

The  plaintiff  complains  of  the  defendant  George  Elbling  for  that 
on  or  about  the  21st  day  of  April.,  i887,  plaintiff  entered  into  a  verbal 
contract  with  the  defendant  George  Elbling  to  furnish  to  him  building 
material  for  the  erection  of  a  dwelling-house  on  lots  -9  and  10  in  block 
20.,  County  Addition  to  Wahoo,  Nebraska,  the  city  of  Wahoo,  Saunders 
county,  state  of  Nebraska.  In  pursuance  of  said  contract  plaintiff 
furnished  to  said  defendant  George  Elbling  building  material,  con- 
sisting of  doors,  windows,  shingles,  lumber,  lime,  etc.,  an  itemized 
account  of  the  same,  with  credits  and  offsets,  being  set  out  in  the 
mechanics'  lien  filed  and  recorded  in  the  clerk's  office  in  said  county, 
and  a  copy  of  which  is  attached  hereto  and  made  a  part  hereof,  for 
the  erection  of  said  dwelling-house,  said  material  being  furnished  on 
and  between  the  21st day  oi  April,  i887,  and  the  8th  day  oi  July,  iS87, 
amounting  to  the  sum  of  $311;  that  on  the  20th  day  of  April,  iS87, 
said  defendant  George  Elbling  paid  to  said  plaintiff  the  sum  of  %I80, 
and  on  the  7th  day  of  May,  iS87,  said  defendant  George  Elbling 
returned  windows,  and  for  which  said  plaintiff  gave  him  credit  for 
$16.20,  and  on  the  18th  day  of  May  for  shingles  returned  said  plaintiff 
gave  him,  said  George  Elbling,  credit  for  81  cents,  amounting  in  the 
aggregate  to  the  sum  of  $77.01,  leaving  a  balance  due  in  favor  of  said 
plaintiff  amounting  to  the  sum  of  $233.99. 

1.  Nebraska,  —  Comp.  Stat.  (1899),  §§  entitled  to  judgment  for  the  full  amount 
3669,  3674,  3679.  of  his  claim  and  to  the  foreclosure  of 

See   also,   generally,    supra,  note  2,  his  lien  upon  the  property. 

p.  173.  3,  The  matter  to  be  supplied  within 

2.  It  was  held  that  under  the  issues  [  ]  will  not  be  found  in  the  reported 
presented  in  this  case  the  plaintiff  was  case. 
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The  defendant  George  Elbling  at  the  time  plaintiff  furnished  said 
material  was  the  owner  in  fee  of  said  lot. 

That  on  the  8th  day  of  November,  i887,  and  within  /our  months 
from  the  time  and  of  furnishing  said  material,  the  plaintiff  made  an 
itemized  account  in  writing  of  said  material  furnished  the  defendant 
George  Elbling^  under  said  contract,  together  with  all  credits  and  off- 
sets, and  after  making  oath  thereto  as  required  by  law,  filed  the  same 
in  the  clerk's  office  of  Saunders  county  and  claimed  a  mechanics'  lien 
therefor  upon  said  lots  and  the  buildings  thereon  for  the  sum  of  $233.99, 
with  interest  at  ten  per  cent,  per  annum  from  the  8th  day  of  November, 
\2>87.  The  sum  of  ^33.99  with  interest  at  ten  per  cent,  per  annum 
from  the  8th  day  of  November,  i887,  now  remains  due  and  unpaid  on 
said  account. 

That  the  defendants  Anna  Elbling  and  Theodore  G.  Dockstader 
have  or  claim  some  lien  or  interest  in  said  premises,  but  plaintiff  avers 
that  the  same  is  subordinate  to  plaintiff's  claim,  and  plaintiff  asks 
that  they  be  compelled  to  set  the  same  up,  or  be  forever  cut  off  from 
asserting  the  same. 

Plaintiff  therefore  prays  judgment  against  the  defendant  George 
Elbling  for  the  sum  of  %233.99,  with  interest  at  ten  per  cent,  per 
annum  from  the  8th  day  of  November,  iS87,  and  costs  of  suit,  and  that 
said  premises  may  be  sold  and  the  proceeds  thereof  applied  to  the 
payment  of  said  judgment,  interest  and  costs,  and  for  such  other 
and  further  relief  as  may  be  just  and  equitable. 

[^Signature  of  attorney  and  verification  as  in  Form  No.  5923.y\^ 

Form  No;  13732.' 

{Title  of  court  and  cause  as  in  Form  No.  5926.^ 
The  above  named  plaintiff,  for  complaint  against  the  defendant  (or 
defendants^  above  named,  alleges  on  information  and  belief, 

I.  That  at  the  times  hereinafter  mentioned  the  defendant  Richard 
Roe  was  and  still  is  the  owner  in  fee  {or,  if  defendant' s  interests  be 
other  than  in  fee,  state  his  interest  specifically)  of  the  land  and  real 
property  situated  in  the  city  of  Albany,  in  the  county  of  Albany,  and 
state  of  New  York,  bounded,  known  and  described  as  follows :  {Here 
describe  the  premises  as  in  the  iiotice  of  lien'). 

II.  That  on  or  about  \.\xt  first  day  oi  January,  iS99,  the  plaintiff 
and  the  defendant  Richard  Roe  entered  into  a  contract  in  writing,  a 
copy  of  which  is  hereto  annexed  and  marked  Exhibit  A  {or,  if  con- 
tract be  verbal,  state  the  substance  thereof). 

III.  That  the  plaintiff  duly  performed  for  defendant  Richard  Roe 
the  work  and  furnished  the  materials  provided  by  the  said  contract, 
and  the  same  was  performed  and  furnished  toward  and  actually  used 
in  the  erection,  altering  and  repairing  of  the  building  mentioned  in 
said  contract,  and  on  the  land  and  real  property  above  described, 
and  for  the  improvement  thereof;  that  the  plaintiff  duly  fulfilled  all 
the  conditions  of  said  contract  on  his  part  to  be  performed,  and 

1.  The  matter  to  be  supplied  within  %.  New  York. — Laws  (1897),  c.  418,  §23. 
[  ]  will  not  be  found  in  the  reported  See  also,  generally,  supra,  note  2, 
case.  p.  173. 
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within  the  time  thereby  required  (t^;-,  if  not  performed  within  the  time 
required.,  state  reasons  for  nonperformance).,  and  on  -the  tenth  day  of 
June.,  iSyO,  plaintiff  became  entitled  to  receive  from  the  defendant 
Richard  Roe  the  sum  of  eight  hundred  and  ninety-nine  dollars,  which 
sum  has  not  been  paid,  except  the  sum  oi  one  hundred  dollars  thereon, 
and  there  is  now  actually  due  the  plaintiff  from  the  defenddint  Richard 
Roe  the  sum  of  seiien  hundred  and  ninety- nine  dollars  under  said  con- 
tract and  for  extra  work  performed  and  materials  furnished  by  plain- 
tiff in  and  about  said  building,  at  the  said  Richard  Roe's  special 
instance  and  request,  as  follows:  (^Here  state  the  extra  work  performed 
and  materials  furnishea). 

That  all  of  the  labor  performed  and  materials  furnished  as  afore- 
said was  performed  and  furnished  for  the  improvement  of  the  real 
property  hereinbefore  described,  and  with  the  consent  and  at  the 
request  of  the  defendant  Richard  Roe,  the  owner  thereof. 

IV.  That  on  tht.  first  day  of  September.,  i899,  and  within  ninety 
days  after  the  completion  of  the  contract  above  set  forth,  and  the 
final  performance  of  the  work  and  the  final  furnishing  of  the  materials 
above  stated,  dating  from  the  last  item  of  work  performed  and 
materials  furnished,  the  plaintiff  filed  a  notice  of  lien  in  writing  in 
the  office  of  the  clerk  of  the  county  of  Albatiy,  in  the  state  of  N'ew 
York,  in  which  the  real  property  aforesaid,  against  which  a  lien  is 
asserted,  is  situated,  on  and  against  said  real  property,  for  the  amount 
of  labor  and  materials  aforesaid,  to  wit:  seven  hundred  and  ninety-nine 
dollars;  that  said  notice  of  lien  contained,  among  other  things,  the 
name  and  residence  of  the  lienor,  the  plaintiff,  the  name  of  the  owner 
of  the  real  property  against  whose  interest  a  lien  was  claimed,  and  the 
interest  therein  of  the  said  owner,  as  far  as  known  to  the  said  lienor; 
the  name  of  the  person  by  whom  the  plaintiff  was  employed  and  to 
whom  he  furnished  or  was  to  furnish  the  said  materials,  and  the  per- 
son with  whom  the  contract  was  made;  the  labor  performed  and  to 
be  performed,  and  the  materials  furnished,  and  to  be  furnished,  and 
the  agreed  price  and  value  thereof;  the  amount  unpaid  to  the  lienor 
for  such  labor  and  materials;  the  time  when  the  first  and  last  items 
of  work  were  performed  and  materials  were  furnished;  and  also  a 
description  of  the  property  to  be  charged  with  the. lien,  sufficient  for 
identification;  that  the  said  notice  of  lien  was  duly  verified,  and  com- 
plied in  all  respects  with  the  requirements  of  the  statutes  of  the  state 
oi  New  York;  and  that  on  t\\&  first  day  of  September,  iS99,  said  lien 
was  duly  entered  and  docketed  by  the  said"  clerk  in  the  lien  docket 
kept  in  his  office,  of  which  said  notice  the  annexed  marked  Schedule 
B  is  a  copy,  and  is  made  a  part  of  this  complaint. 

V.  That  on  the  tenth  day  of  September,  i899,  and  after  filing  said 
notice  of  lien,  as  hereinbefore  set  forth,  the  plaintiff  caused  a  copy  of 
said  notice  of  lien  to  be  served  personally  upon  the  owner,  the  defend- 
ant Richard  Roe  herein.* 

VI.  That  no  other  person  or  persons  have  filed  liens  against  said 
property,  nor  have  subsequent  liens  or  claims  by  judgment  or  con- 
veyance been  made  or  filed  or  rendered  against  said  property  {or  if 
other  liens  have  been  filed,  specify  them'). 

Wherefore  plaintiff  demands  judgment: 
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1.  That  he  be  adjudged  to  have  a  lien  on  said  real  property  for  the 
sum  of  seven  hundred  and  ninety-nine  dollars  (if  other  lienors  or  claim- 
ants be  joined,  add,  "  prior  to  all  other  liens,  claims  and  demands 
thereon  of  the  defendants  or  either  of  them  "). 

2.  That  the  defendant  (or  defendants^  and  all  persons  claiming 
under  him,  {ox  them  or  any  or  either  of  them^  be  foreclosed  of  all  equity 
of  redemption  or  other  interest  in  said  premises. 

3.  That  the  interest  of  defendant  Richard  Roe  in  said  premises  be 
sold  as  provided  by  law,  and  that  from  the  proceeds  of  such  sale  the 
plaintiff  be  paid  the  amount  of  his  lien  aforesaid,  and  interest  thereon 
from  the  tenth  day  oi  June,  i899,  together  with  the  expenses  of  sale 
and  costs  of  this  action. 

4.  That  plaintiff  have  judgment  against  the  defendant  Richard 
Roe  for  any  deficiency  that  may  remain  due  him  on  such  sale. 

5.  That  plaintiff  have  such  further  judgment,  decree  or  order  as 
may  be  necessary  to  protect  his  rights  in  the  premises. 

{Concluding  with  signature,  address  and  verification  as  in  Form  No. 
11J(57.) 

Form  No.  13733-^ 

(^Title  of  court  and  cause  as  in  Form  No.  5929.') 

The  plaintiff  says. 

For  first  cause  of  action. 

That  there  is  due  from  the  defendant  Richard  Roe  to  the  plaintiff, 
on  an  account,  the  sum  of  five  hundred  dollars,  with  interest  thereon 
from  the  tenth  day  of  June,  a.  d.  \W9,  a  copy  of  said  account  with 
all  the  credits  to  which  said  defendant  is  entitled  to  thereon  being 
hereto  attached  and  made  a  part  hereof,  marked  Exhibit  A. 

For  second  cause  of  action. 

That  the  said  account  in  the  first  cause  of  action  mentioned  is  for 
work  and  labor  performed  and  materials  furnished  between  the  tenth 
day  of  April,  a.  d.  \W9,  and  the  tenth  day  of  June,  a.  d.  \W9,  by 
plaintiff,  at  the  instance  and  request  of  the  defendant  Richard  Roe, 
in  the  erection  and  construction  of  a  certain  building  belonging  to 
and  owned  by  the  said  Richard  Roe  on  that  certain  lot  of  land  owned 
by  the  said  defendant  Richard  Roe,  and  described  as  follows,  to  wit, 
{describing  the  land). 

That  the  last  item  of  said  labor  wis  performed  and  the  last  item 
of  said  materials  was  furnished  on  the  tenth  day  of  June,  a,  d.  \W9. 

That  on  the  tenth  day  of  September,  a.  d.  iW9,  and  within  four 
months  from  the  date  of  performing  the  last  of  said  labor  and 
furnishing  the  last  of  said  material,  plaintiff  filed  with  the  recorder 
of  the  county  of  Hamilton,  in  which  said  county  said  labor  was  per- 
formed and  said  materials  furnished,  and  Said  above  described  prop- 
erty is  situated,  an  affidavit  containing  an  itemized  statement  of  the 
amount  and  value  of  the  work  and  labor  performed  and  materials 
furnished,  with  all  credits  and  offsets  thereon,  a  statement  of  the 
amount  and  the  time  when  payment  of  the  same  should  have  been 
made,  and  a  description  of  the  lands  on  which  said  building  stood, 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  See  also,  generally,  supra,  note  i,  p. 
§  3206.  172. 
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which  said  statement  and  affidavit  was  on  said  tenth  day  of  September 
duly  recorded  in  the  office  of  said  recorder,  in  mechanics'  lien  book 
A,  page  210. 

That  no  part  of  said  indebtedness  has  been  paid,  and  there  is  now 
due  and  owing  to  plaintiff  from  said  defendant  Richard  Roe  the  said 
sum  oi  five  hundred  dollars,  with  interest  thereon. 

That  the  defendant  IVtlliam  West  has,  or  claims  to  have,  some 
lien  or  claim  upon  the  premises  aforesaid  described,  or  interest 
therein,  which  lien  or  claim,  or  interest,  if  any,  plaintiff  claims  is 
subsequent  to  lien  and  claim  of  this  plaintiff. 

Wherefore  plaintiff  prays  judgment  against  the  defendant  Richard 
Roe  in  the  sum  of  five  hundred  dollars,  with  interest  thereon  from 
the  tenth  day  of  June,  iS99,  and  for  his  costs;  that  the  defendant 
William  West  be  made  a  party  to  this  action,  and  that  he  be  required 
to  set  up  his  claim  or  be  forever  barred  and  cut  off,  and  that  in 
default  of  payment  by  defendant  Richard  Roe  of  plaintiff's  judgment 
and  costs,  that  the  aforesaid  premises  be  ordered  to  be  sold  and  the 
proceeds  of  such  sale  be  applied -to  the  payment  of  said  judgment 
and  costs,  and  for  such  other  and  further  relief  as  may  be  equitable. 

(^Signature  of  attorney  and  verification  as  in  Form  No.  5929.) 

Form  No.  13734.' 

(  Title  of  court  and  cause  as  in  Form  No.  Jf280.) 
"The  complainant  respectfully  shows  to  the  court: 

I.  That  on  the  first  day  of  January,  i899,  complainant  entered 
into  a  contract  in  writing  with  the  defendant  to  erect  for  said  defend- 
ant a  dwelling-house  on  a  lot  or  tract  of  land  situate  in  the  third 
civil  district  of  the  county  of  Davidson  and  hereinafter  described,  of 
which  said  lot  or  tract  of  land  defendant  at  that  time  was  and  still  is 
the  owner. 

II.  That  by  the  terms  of  said  contract  complainant  was  to  do  all 
the  work  and  furnish  all  the  materials  necessary  in  the  erection  of 

1.   Tennessee. — Code  (1896),  §  5306.  diction  of  plaintiffs'  demand,  conform- 

See  also,  generally,  supra,    note    2,  ing   at   the    same    time    to    the    usual 

p.  173.  conditions   as   to   the    affidavit,    bond, 

Auxiliary  Attachment.  —  The   attach-  etc.,   on   which    the   attachment  is  is- 

ment  which  secures  and  enforces  the  sued.     While  the  statute  prescribes  no 

mechanics'   lien   is  auxiliary  and   col-  different  form  of  procedure  from  that 

lateral   to  the   original   process   which  obtaining  in  other  cases  in  which  at- 

compels  the  appearance  of  the  defend-  tachments    may    issue,    and    does    not 

ant,  except  in  cases  under  the  statute  authorize   dispensing  with   the   bond, 

which    authorizes    the    issuance  of  an  writ    and    affidavit,    yet    the    affidavit 

original  attachment  to  compel  appear-  need   not   state  any  other  ground   for 

ance;  so,  where  a  defendant  is  not  a  its  issuance  than  that  a  lien  is  claimed, 

nonresident   or   absconding,    he    must  Hillman  v.  Anthony,  4  Baxt.  (Tenn.) 

be  served  personally  with  notice  of  the  444.     And    see    McLeod   z-.    Capell,    7 

suit,  and  the  auxiliary  attachment  may  Baxt.  (Tenn.)  196;  Brown  v.  Brown,  2 

issue    simultaneously    with    the   sum-  Sneed  (Tenn.)  431. 
mons  and  be  levied  upon  defendant's         Writ  of  attachment  cannot  be  issued 

property  in  order  to  preserve  and  en-  by  the  clerk.     It  must  be  granted  as 

force  the  lien.     But  being  in  aid  of  the  extraordinary  process  by  order  of  the 

ordinary   remedy  by  suit,   the  attach-  chancellor  or  judge.     Lane  v.  Wood,  i 

ment    must    follow   it,    and    be    issued  Shannon  Tenn.  Cas.  648. 
from  the  same  court  which  has  juris- 
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said  building  and  to  have  the  same  completed  and  ready  for  occu- 
pancy by  the  first  day  of  June,  i89P;  that  upon  the  completion  of 
said  building  the  defendant  was  to  pay  to  complainant  the  sum  of 
three  thousand  doWdLVS  {or  specify  the  terms  of  payment^. 

III.  That  in  compliance  with  the  terms  of  said  contract,  and 
within  the  time  specified,  to  wit,  before  tht  first  day  oi  June,  iS99, 
complainant  did  build  and  finish  said  dwelling-house  for  said  defend- 
ant on  said  premises  and  did  furnish  all  the  necessary  materials  and 
labor  for  that  purpose,  and  did  in  all  respects  comply  with  the  terms 
of  his  said  contract  by  him  required  to  be  performed.  That  said 
building  was  completed  on  the  first  day  of  June,  a.  d.  \W9,  and  said 
defendant  accepted  the  same  and  took  possession  thereof  and  has 
ever  since  occupied  the  same. 

IV.  That  on  \.\ie  first  day  oi  Jujte,  iS99,  complainant  demanded  of 
defendant  the  said  sum  of  three  thousand  dollars  then  due  to  him 
under  the  terms  of  his  said  contract.  That  on  saidyfrj/  day  oi  June 
defendant  paid  the  complainant  the  sum  of  one  thousand dollsLVs,  which 
said  sum  of  one  thousand  dollars  is  all  that  has  been  paid  by  the 
defendant  to  the  complainant  under  said  contract.  That  there  is 
due  to  complainant  the  sum  of  two  thousand  dollars,  with  interest 
thereon  from  the  first  day  of  June,  iS99. 

V.  That  complainant  has  frequently  requested  the  defendant  to 
pay  the  said  sum  of  t7i>o  thousand  dollars,  the  balance  due  plaintiff  as 
aforesaid,  with  interest  thereon  as  aforesaid,  but  said  defendant  has 
neglected  and  refused  so  to  do. 

VI.  That  complainant  is  informed  and  believes  that  he  has  a  lien 
for  the  said  sum  of  two  thousand  dollars,  with  interest  as  aforesaid, 
for  the  balance  due  for  said  labor  performed  and  materials  furnished 
under  the  aforesaid  contract  upon  said  building,  erected  as  aforesaid, 
upon  the  following  lot  or  tract  of  land  upon  which  said  building 
stands  in  said  third  civil  district  of  said  Davidson  county  and  particu- 
larly described  as  follows,  to  wit:  (Jlere  describe  the  land  by  metes  and 
bounds). 

VII.  That  one  year  has  not  elapsed  since  the  last  of  said  labor  was 
performed  and  the  last  of  said  material  was  furnished  and  the  filing 
of  this  bill. 

Complainant  therefore  prays, 

ist.  That  subpoena  to  answer  issue  against  the  said  defendant  and 
that  he  be  required  to  answer  this  bill  fully  and  on  oath. 

2nd.  That  complainant  may  have  a  decree  for  the  aforesaid  sum  of 
two  thousand  do\\aiVs,vf'\X.h.  interest  thereon  from  ihe first  day  of  June, 
iS99,  and  for  his  costs  and  expenses  in  this  action. 

3rd.  That  for  the  better  enforcement  of  the  lien  of  complainant 
upon  the  lot  of  land  aforesaid,  and  to  secure  the  payment  of  said 
decree,  an  attachment  be  issued  and  levied  upon  said  land.  That  no 
previous  application  has  been  made  for  an  attachment  in  this  case. 

4th.  That  at  the  hearing  upon  this  bill  the  lien  of  complainant  be 
declared,  and  that  said  lot  of  land  be  sold  and  the  proceeds  of  said 
sale  be  applied  to  satisfy  said  decree  and  that  defendant  and. all  per- 
sons claiming  through  him  after  the  commencement  of  this  action 
be  forever  barred  and  foreclosed  of  all  equity  of  redemption  in  said 
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land;  that  said  sale  be  on  a  credit  of  not  less  than  six  nor  more  than 
twenty-four  months. 

5th.  That  complainant  may  have  such  other,  further  and  general 
relief  as  the  nature  of  his  case  may  require. 

{^Signature  of  solicitors  and  verification  as  in  Form  No.  Jf^SO.') 

Form  No.  13735.' 

(  Title  of  court  and  address  as  in  Form  No.  69SJf.. ) 

The  petition  of  John  Doe,  of  the  city  of  Fairfield,  m  said  county  of 
Freestone,  plaintiff,  against  Richard  Foe,  of  said  city  and  county, 
"defendant,  respectfully  shows. 

That  heretofore,  to  wit,  on  the  first  day  of  January,  iS99,  the 
defendant  was  and  is  now  the  owner  in  fee  simple  of  a  certain  lot  or 
tract  of  land  in  the  city  of  Fairfield,  in  said  county  of  Freestone  and 
state  of  Texas,  described  as  follows,  to  wit:  (^Here  give  description 
of  the  land^. 

That  on  said  first  day  of  January,  iS99,  the  said  Richard  Roe 
entered  into  a  written  contract  with  plaintiff,  wherein  it  was  agreed 
by  and  between  plaintiff  and  defendant  that  plaintiff  should  erect  and 
construct  upon  the  above  described  lot  of  land  a  two-^toxy  stone 
and  brick  building,  and  furnish  all  the  materials  therefor,  according 
to  certain  plans  and  specifications  attached  to  the  aforesaid  written 
contract,  and  that  the  defendant,  upon  the  completion  of  said  stone 
and  brick  building  according  to  the  plans  and  specifications  and  the 
terms  of  said  contract,  was  to  pay  the  plaintiff  therefor  the  sum  of 
one  thousand  dollars,  a  true  copy  of  said  contract  with  the  aforesaid 
plans  and  specifications  being  hereto  attached,  marked  Exhibit  A,  and 
made  a  part  hereof. 

That  plaintiff  complied  with  all  the  terms  of  said  contract  within 
the  time  specified,  and  did  build  and  finish  said  building  on  said 
premises,  and  did  furnish  all  necessary  materials  and  labor  for  that 
purpose  and  did  in  all  respects  comply  with  the  terms  of  said  con- 
tract and  plans  and  specifications  thereto  attached,  by  him  required 
to  be  performed,  and  completed  said  building  on  the  tenth  day  of 
June,  \W9. 

That  on  the  eleventh  day  oi  June,  i899,  plaintiff,  according  to  the 
conditions  of  the  aforesaid  contract,  procured  irom  Nathan  Hale,  the 
architect  and  superintendent  of  the  erection  of  the  aforesaid  build- 
ing, a  certificate  in  writing  that  plaintiff  had  completed  his  part  of  the 
said  contract  according  to  the  terms  and  conditions  thereof,  which 
said  certificate  is  annexed  hereto,  marked  Exhibit  B,  and  made  a  part 
of  this  petition. 

That  on  the  fifteenth  day  oi  June,  iS99,  and  immediately  after  the 
completion  of  said  building,  the  defendant  accepted  the  same  and 
took  possession  thereof,  and  has  ever  since  occupied  and  been  in 
possession  of  the  same. 

That  defendant  has  only  paid  the  sum  of  five  hundred  dollars  on 
the  aforesaid  contract,  and  that  there  is  now  due  to  plaintiff  from 

1.  Texas.  —  Rev.  Stat.  (1895),  arts.  See  also,  generally,  supra,  note  2, 
3301,  3303.  p. 173- 
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said  defendant  on  said   contract,  the  sum  of  five  hundred  dollars, 
together  with  interest  thereon,  from  the  tenth  day  oi  June,  i899. 

That  on  the  tenth  day  of  August,  i899,  and  with'm  four  months  after 
the  indebtedness  aforesaid  accrued,  and  the  said  five  hundred  dollars 
became  due  the  plaintiff  as  aforesaid,  plaintiff,  in  order  to  fix  and 
secure  his  lien  upon  the  house  and  land  aforesaid,  filed  in  the  office 
of  the  county  clerk  of  the  county  of  Freestone,  in  which  county  said 
building  and  land  are  situated,  his  contract  heretofore  mentioned,  and 
caused  the  same  to  be  recorded  in  the  book  of  liens  kept  by  said  clerk 
for  such  purpose,  and  which  contract  was  recorded  by  said  clerk  in 
the  book, of  liens  of  said  county  in  book  A,  page  210,  to  which  record 
plaintiff  refers  for  greater  particularity. 

But  though  the  said  sum  of  money  is  due  and  unpaid,  the  defend- 
ant, though  thereunto  afterward  requested,  has  wholly  refused  and 
failed  to  pay  the  same  or  any  part  thereof,  by  means  whereof  plain- 
tiff is  entitled,  under  the  statute  in  such  case  made  and  provided,  to 
a  lien  upon  said  premises  for  the  amount  due  as  aforesaid. 

Wherefore  plaintiff  sues  and  prays  a  citation  against  the  said 
defendant,  and  for  judgment  for  the  amount  of  the  aforesaid  demand 
with  interest  and  costs,  that  in  default  of  payment  of  the  aforesaid 
judgment  the  aforesaid  premises  be  ordered  sold  to  satisfy  the  same, 
and  for  general  relief. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No.  13736.' 

(Precedent  in  Haskin  Wood  Vulcanizing  Co.  v.  Cleveland  Ship-Building  Co., 

94  Va.  440.)'^ 

To  the  Honorable/.  K.  M.  Norton, 

Judge  of  the  Corporation  Court  of  the  City  of  Alexandria: 

Humbly  complaining,  your  orator,  the  Clexreland  Ship-building  Com- 
pany, a  corporation  incorporated  and  organized  under  the  laws  of  the 
State  of  Ohio,  who  sues  for  itself  and  all  other  creditors  of  the  Has- 
kin Wood  Vulcanizing  Company,  of  Washington,  D.  C,  respectfully 
shows  unto  your  Honor: 

That  the  Haskin  Wood  Vulcanizing  Company,  of  Washington,  D.  C, 
is  a  corporation  incorporated  and  organized  under  the  laws  of  the 
State  of  Virginia,  with  its  principal  office  located  in  the  city  of  Alex- 
andria, Va. ;  that  the  Haskin  Wood  Vulcanizing  Company,  of  Washing- 
ton, D.  C,  is  insolvent,  and  unable  to  discharge  its  liabilities;  that  it 
is  seised  and  possessed  of  real  estate  and  appurtenances  thereto,  with 
buildings,  improvements,  and  fixtures  thereon,  and  a  large  and  exten- 
sive plant  completed  on  the  same,  situated  in  the  city  of  Alexandria, 
Virginia;  that  your  orator  contracted  with  the  said  company  to  fur- 
nish and  did  furnish  to  it  materials  and  work  and  labor  for  and  about 
the  erection  and  construction  of  the  said  buildings,  improvements, 
and  fixtures,  on  said  plant,  to  the  extent  of  thirty-seven  thousand  seven 
hundred  and  twenty-four  dollars  and  one  cent,  and  that  said  work  and 

1.  Virginia.  —  Code  (Supp.  1898),  §§  2.  It  was  held  that  there  was  no  valid 
2481,  2484.  objection  to  the  form  of  this  bill  or  its 

See  also,  generally,  supra,  note  2,  scope,  and  that  demurrer  thereto  was 
p.  173.  properly  overruled. 
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labor  was  done,  and  materials  furnished  as  aforesaid,  were  completed 
on  June  SO,  iS93;  that  your  orator  was  paid  by  the  said  company 
prior  to  that  date  on  account  of  its  claim  under  the  said  contract,  the 
sum  of  seventeen  thousand  dollars,  leaving  due  to  your  orator  as  of 
June  the  30th,  i893,  the  sum  of  twenty  thousand  seven  hundred  and 
twenty-four  dollars  and  one  cent,  on  which  amount  interest  is  claimed 
from  that  date;  that  on  the  28th  day  oi  July,  i893,  your  orator  filed 
in  the  clerk's  office  of  the  Corporation  Court  of  the  city  of  Alexandria, 
an  account  and  claim  of  lien,  showing  the  amount  and  character  of 
the  work  done  and  materials  furnished,  the  prices  charged  therefor, 
the  payment  made,  and  the  balance  due,  verified  by  its  agent,  with  a 
statement  thereto  attached,  declaring  its  intention  to  claim  the 
benefit  of  the  lien  given  by  section  2J^75  of  the  Code,  on  the  property 
described  therein,  and  on  which  it  claims  the  lien.  A  copy  of  said 
account  and  claim  of  lien,  marked  Complainant's  Exhibit,  "^,"  is 
herewith  filed  to  be  read  as  a  part  of  this  bill. 

That  your  orator  has  a  lien  on  the  property  described  in  the  said 
account  and  claim  of  lien  for  the  said  sum  of  twenty  thousand  seven 
hundred  and  twenty-four  dollars  and  one  cent,  with  interest  thereon 
irom  June  30,  i893,  until  paid,  since  July  28,  iS93. 

Your  orator  further  shows  unto  your  Honor  that  the  said  Haskin 
Wood  Vulcanizing  Company  of  Washington,  D.  C,  on  April  1,  \W3, 
executed  and  delivered  a  deed  conveying  the  property  mentioned 
therein,  and  which  is  the  same  property  mentioned  in  the  said  account 
and  claim  of  lien  to  William  L.  Clarke  and  Nathaniel  Wilson,  of  Wash- 
ington, D.  C,  in  trust  to  secure  the  payment  to  the  bearer  or  bearers 
of  one  hundred  coupon  bonds,  each  lor  five  hundred  dollars,  executed 
by  the  said  Haskin  Wood  Vulcanizing  Company,  of  Washington,  D.  C, 
which  said  deed  was  duly  recorded  on  April  12,  i893,  in  the  said 
clerk's  office.  A  copy  of  said  deed,  marked  Complainant's  Exhibit 
"^,"  is  herewith  filed  to  be  read  as  a  part  of  this  bill. 

Your  orator  has  been  informed  and  believes  that  all  of  said  bonds 
have  been  negotiated  by  the  said  company,  but  the  legal  holders  of 
them  are  unknown  to  your  orator. 

Your  orator  further  shows  unto  your  Honor  that  the  said  Haskin  Wood 
Vulcanizing  Company  of  Washington,  D.  C,  on  July  31,  i893,  executed 
and  delivered  another  deed  conveying  all  of  its  property  in  the  city 
of  Alexandria,  Virginia,  in  trust  to  secure  the  payment  of  a  certain 
promissory  note,  dated  May  29,  i893,  made  by  the  said  company  for 
the  sum  oifive  thousand  dollars,  payable  ninety  days  after  its  date  and 
endorsed  by  Theodore  L.  Holbrook,  Levi  Woodbury,  Clarence  F.  Norment, 
E.  L.  White,  and  said  Nathaniel  Wilson  and  W.  L.  Clarke,  and  on  which 
said  company  has  borrowed  money,  and  also  to  secure  the  payment 
of  any  other  note  or  notes  to  be  made  by  the  said  company  not  to 
exceed  fifty  thousand  CloWslts,  and  endorsed  by  the  said  Holbrook,  Wood- 
bury, Clarke,  Norment,  and  White,  and  said  deed  was  duly  recorded  on 
August  1,  i893.  A  copy  of  said  deed,  marked  Complainant's  Exhibit 
"  C,"  is  herewith  filed  to  be  read  as  a  part  of  this  bill. 

You  orator  has  been  informed  and  believes  that  only  the  one  note 
iox  five  thousand  dollars  has  been  made  and  negotiated  by  the  said 
company. 
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Your  orator  charges  that  the  deed  of  trust  dated  July  31,  iS93,  is  a 
lien  that  inures  to  the  benefit  ratably  of  all  creditors  of  the  company 
existing  at  the  time  such  lien  was  created  under  sec.  11^9,  Code 
i2,87. 

Your  orator  is  advised  and  charges  that  the  deed  aforesaid,  dated 
April  i,  i%93,  executed  by  the  said  Haskin  Wood  Vulcanizing  Company y 
of  Washington,  D.  C,  to  secure  its  coupon  bonds  aforesaid,  is  null 
and  void,  and  consequently  no  lien  upon  the  property  mentioned 
therein. 

Your  orator  further  shows  that  the  Haskin  Wood  Vulcanizing  Com- 
pany, of  Washington,  D.  C,  has  not  yet  completed  its  works,  and  that 
it  will  require  a  large  amount  —  to-wit:  the  sum  of  about  twenty- five 
thousand  dollars,  to  do  so,  and  that  it  is  now  without  resources  to 
enable  it  to  raise  money  to  complete  the  same;  and,  until  the  works 
are  completed,  it  cannot  begin  operations  in  business 

That  all  the  defendants  except  the  Haskin  Wood  Vulcanizing  Com- 
pany, of  Washington,  D.  C,  are  non-residents  of  the  State  of 
Virginia. 

In  consideration  of  the  premises,  and  to  the  end  therefore  the  said 
Haskin  Wood  Vulcanizing  Company,  of  Washington,  D.  C. ,  W.  L.  Clarke, 
and  Nathaniel  Wilson,  trustees  as  aforesaid,  Theodore  L.  Holbrook, 
Levi  Woodbury,  Clarence  F.  Norment,  E.  L.  White,  and  the  said  William 
L.  Clarke  and  Nathaniel  Wilson  may  be  made  parties  defendant  to  this 
bill  and  be  required  to  answer  the  same,  an  oath  to  the  answer  not 
being  required;  that  the  property  described  in  the  account  and  claim 
of  lien  aforesaid  may  be  subject  by  decree  of  the  court  to  the  pay- 
ment of  your  orator's  claim  of  twenty  thousand  seven  hundred  and 
twenty-four  dollars  and  one  cent,  with  interest  irom  June  30,  i2>93\ 
that  the  deed  dated  April  1,  iW3,  aforesaid,  may  be  declared  null  and 
void;  that  the  said  Haskin  Wood  Vulcanizing  Company,  of  WashingtoHy 
D.  C,  may  disclose  and  say  how  many  notes  have  been  made  and 
negotiated  by  it,  and  secured  by  the  deed  dated  July  31,  i893,  afore- 
said, and  further  disclose  and  say  what  are  its  assets,  their  character 
and  description,  with  the  estimated  value  of  its  real  estate,  what  are 
its  liabilities  due  and  not  due,  secured  and  unsecured,  and  their 
character  and  description,  and  also  the  estimated  amount  that  will 
be  necessary  to  complete  its  works;  that  the  said  Haskin  Wood  Vul- 
canizing Company,  of  Washington,  D.  C,  may  be  declared  to  be  insol- 
vent, and  that  a  decree  may  be  pronounced  dissolving  the  said 
corporation;  that  if  necessary  in  the  progress  of  this  suit,  a  receiver 
may  be  appointed  for  its  property,  and  an  injunction  may  be  awarded, 
enjoining  and  restraining  said  company,  its  officers  and  agents,  from 
disposing  of,  making  away  with,  interfering  with,  and  converting  its 
assets  and  property;  that  the  affairs  of  said  company  may  be  wound 
up  and  settled  under  the  orders  of  this  court;  that  this  cause  may 
be  referred  to  a  commissioner  in  chancery,  to  ascertain  and  report 
upon  the  matters  and  things  stated  in  this  bill;  that  an  account  of 
the  real  estate  and  personal  property  of  the  said  company,  the  liens 
upon  the  said  real  estate,  their  respective  amounts  and  priorities,  and 
all  debts  now  due  and  owing  and  to  become  due  and  owing,  may  be 
taken  by  him  and  returned  to  the  court,  and  that  your  orator  may 
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have   such  further  or  other  relief  as  the  nature  of  its   case  may 
require. 

And  your  orator  will  ever  pray,  etc. 

[(^Signature  of  attorney  and  verification  as  in  Form  No.  4282. )y 

Form  No.  13737.' 

(Tit/e  of  court  and  cause  as  in  Form  No.  5937.^ 

The  plaintiff  aforesaid  complains  of  the  defendants  aforesaid,  and 
respectfully  shows  to  the  court  that  the  said  plaintiff  now  is,  and  at  the 
times  hereinafter  stated  was,  a  contractor  and  builder  doing  business 
as  such  in  the  city  of  Madison,  in  the  county  of  Dane  and  state  of 
Wisconsin;  that  as  such  contractor  and  builder,  on  and  between  the 
first  day  oi  January,  a.  d.  i8P9,  and  the  tenth  day  of  April,  a.  d.  \2>99, 
at  the  special  instance  and  request  of  the  said  defendant  Richard  Roe, 
plaintiff  sold  and  delivered  to  said  defendant  ^/V^ar^i?*?*?  materials, 
and  rendered  and  performed  work,  labor  and  services  in  and  about 
the  repairing,  construction  and  erection  of  a  certain  frame  dwelling- 
house  or  building  for  the  said  defendant  Richard  Roe,  situated  on  the 
premises  hereinafter  described.  That  the  contract  under  which  such 
work,  labor  and  services  were  performed  and  such  materials  were 
furnished  was  in  substance  as  follows:  (^Here  set  out  the  substance^  of 
the  co7itract,  showing  the  labor  to  be  performed  and  materials  to  be  fur- 
nished, the  amount  to  be  paid  and  times  and  terms  of  payment^? 

That  the  kind,  quality  and  amount  of  the  materials  so  furnished  and 
the  labor  so  performed,  and  the  dates  thereof,  respectively,  are  shown 
by  the  bill  of  particulars  hereto  attached,  marked  Exhibit  A  and 
made  a  part  of  this  complaint.  That  said  work  and  labor  were  done 
and  performed  upon,  and  said  building  materials  were  sold  and 
delivered  to  be  used,  and  actually  were  used,  by  said  defendant  ^?V/^- 
ard Roe  in  and  upon  said  building  or  dwelling-house*  situated,  stand- 
ing and  being  upon  the  land  or  real  estate  described  as  follows,  to 
wit:  (^Here  describe  the  land  as  in  the  claim  for  lien),  and  county  of 
Dane,  in  the  state  of  Wisconsin.  Of  which  land  or  real  estate  afore- 
said the  said  A^i^wA^ixxt  Richard  Roe  then  was  and  now  is  the  owner, 
as  plaintiff  is  informed  and  believes;  that  said  lot  or  piece  of  land  is 
situated  within  an  incorporated  city,  and  is  one  acre  in  extent;  that 
the  last  date  upon  which  said  work,  labor  and  services  were  rendered 
and  performed,  and  said  materials  were. sold  and  delivered,  is  the 
tenth  day  of  April,  a.  d.  i89.9;^  that  said  plaintiff  duly  filed,  as 
required  by  law,  his  claim  for  a  lien  for  the  amount  due  and  owing  him 
as  aforesaid  from  said  Richard  Roe  in  the  office  of  the  clerk  of  the 
Circuit  Court  of  the  county  of  Dane,  on  the  tenth  day  oi  June,  a.  d. 
18.99,  and  within  six  months  from  the  time  of  the  doing  of  said  work, 

1.  The  matter  to  be  supplied  within  or  the  materials  were  furnished.     Wis. 

[]  will  not  be  found  in  the  reported  case.  Stat.  (1898),  §  3322. 

.   2.    Wisconsin.  —  Stat.  (i8g8),  ^  3318.  4.  That  work  was  done  or  materials 

See    also,    generally,   supra,    note   2,  furnished    for   some    of    the    purposes 

p.  173.  mentioned  in  the  statute  must  be  stated, 

3.  The  complaint  shall   be  sufficient  with  a  statement  for   what  particular 

if  it  set  forth  the  substance  of  the  con-  purpose.     Wis.  Stat.  (1898),  §  3322. 

tract   under  which  the  work  was  done  5.  Last  day  of  doing  or  furnishing  the 
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and  the  sale  and  delivery  of  the  building  materials  aforesaid,  which 
claim  for  a  lien  so  filed  contained  a  statement  of  the  contract  or 
demand  on  which  it  is  founded,  the  name  of  the  person  against  whom 
the  demand  is  claimed,  the  name  of  the  claimant  or  assignee,  the  last 
date  of  the  performance  of  labor  or  furnishing  of  materials,  a  de- 
scription of  the  property  affected  thereby,  a  statement  of  the  amount 
claimed,  and  all  other  material  facts  in  relation  thereto,  which  said 
claim  was  duly  signed  by  /eremtah  Mason,  attorney  for  the  claimant, 
which  said  claim,  and  all  the  allegations  thereof,  are  true,  and  are 
hereby  made  a  part  of  this  complaint  as  if  the  same  were  herein 
specifically  alleged  and  set  forth,  and  a  copy  thereof  is  hereto 
annexed  and  marked  *' Exhibit  ^;"i  that  one  year  has  not  elapsed 
since  the  doing  of  said  work  and  labor  and  furnishing  of  the  build- 
ing materials  aforesaid,  and  the  commencement  of  this  action;  that 
there  is  now  due  to  and  owing  plaintiff  from  said  Richard  Roe  by 
reason  of  the  premises,  over  and  above  all  payments  made  on  account 
of  the  said  work  done  and  materials  furnished,  the  sum  of  eight  hun- 
dred and  ninety-nine  dollars  and  nineteen  cents, ^  together  with  interest 
thereon  from  the  tenth  day  oi  April,  a.  d.  \W9\  that  the  defendant 
Samuel  Short  filed  a  claim  for  a  lien  upon  the  premises  aforesaid,^ 
for  the  amount  of  Jive  hundred  dollars  and  costs,  which  claim  was 
filed  in  the  office  of  the  clerk  of  the  Circuit  Court  for  the  county  of  Dane 
aforesaid,  on  the  eleventh  day  oi  June,  a.  d.  \%99,  as  materialman,  as 
by  said  lien  on  file  will  appear;  that  the  6.e.ie.nddint  Nathan  Hale  has 
or  claims  to  have  some  lien  upon  the  premises  aforesaid,  which  lien  or 
claim,  if  any,  is  subsequent  to  the  lien  and  claim  of  the  plaintiff.* 

Wherefore  plaintiff  demands  judgment  that  ^  the  demands  of  all 
persons  having  filed  claims  for  liens  upon  the  premises  aforesaid, 
whether  plaintiffs  or  defendants,  be  ascertained  and  adjudged,  and 

work  must  be  stated  in  the  complaint,  must  demand  judgment  that  the  rights 

Wis.  Slat.  (1898),  §  3322.  of  all   persons  having  filed  claims  for 

1.  That  plaintiff  has  filed  a  claim  for  a  liens  upon  the  premises,  whether  plain- 
lien  as  required  by  law,  giving  the  date  tiffs  or  defendants,  be  ascertained  and 
of  such  filing,  must  be  stated  in  the  adjudged,  and  that  the  interest  of  the 
complaint.     Wis.  Stat.  (1898),  §  3322.  person    owning  such   premises    at  the 

2.  Amount  claimed  to  be  due  the  plain-  time  of  the  commencement  of  the  work 
tiff  must  be  stated  in  the  complaint,  or  furnishing  of  the  materials  for  which 
Wis.  Stat.  (1898),  §  3322.  the  lien  is  claimed,  or  which  he,  or  any 

3.  As  to  defendants  who  have  filed  other  person  claiming  under  him,  has 
claims  for  liens  on  the  premises,  com-  since  acquired,  be  sold  to  satisfy  the 
plaint  must  allege  that  they  have  filed  amount  of  the  lien  so  ascertained  and 
such  claims,  giving  the  date  of  filing  adjudged,  with  the  costs  of  the  action, 
and  the  amount  claimed  by  each.    Wis.  Wis.  Stat.  (1898),  §  3322. 

Stat.  (1898),  ^  3322.  If  any  deficiency  arise  upon  such  sale 

4.  As  to  defendants  having  subse-  in  the  payment  of  the  sums  adjudged 
quent  liens  or  being  subsequent  pur-  to  be  due  to  any  claimant  of  a  lien,  and 
chasers,  complaint  must  allege  that  if  demanded  in  the  complaint  or  in  the 
they  have  or  claim  to  have  some  lien  answer  of  any  such  lien-claimant,  the 
upon  or  interest  in  the  premises  subse-  court  in  confirming  such  sale  may  ren- 
quent  and  subject  to  lien  of  the  plain-  der  judgment  therefor  against  the  de- 
tiff.     Wis.  Stat.  (1898),  §  3322.  fendant  legally  liable  to  pay  the  same. 

If  claim  has  been  assigned,  the  assign-  which  judgment  may  be  docketed  and 

ment    must    be    alleged.      Wis.    Stat,  enforced    in    the    same    manner    that 

<i898),  §  3322.  ordinary   judgments    are.     Wis.    Stat. 

5.  Demand  for  Judgment.  —  Complaint  (1898),  §  3325. 
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that  the  interest  oi  Richard  Roe ^  the  person  owning  said  premises  at 
the  time  of  the  commencement  of  the  erection  and  construction  of 
the  building  aforesaid  upon  the  premises  hereinbefore  described,  of, 
in  and  to  the  premises  aforesaid,  or  the  interest  therein  which 
said  Richard  Roe  or  any  person  claiming  under  him  has  since  acquired, 
be  sold  to  satisfy  the  amount  of  the  lien  so  ascertained  and  adjudged, 
with  the  costs  of  this  action,  together  with  such  other  and  further 
relief  as  may  be  equitable. 

And  that  if  upon  such  sale  any  deficiency  shall  arise  in  the  pay- 
ment of  the  amount  adjudged  due  to  plaintiff  on  account  of  his  afore- 
said lien,  upon  the  confirmation  of  said  sale,  judgment  may  be  ren- 
dered against  the  defendant  legally  liable  to  pay  the  same,  and  that 
plaintiff  may  have  execution  therefor  as  in  ordinary  judgments  a& 
provided  by  law. 

{Signature  of  attorney  and  verification  as  in- Form  No.  5937.) 

bb.  On  Implied  Contract  for  Materials. 

Form  No.  13738.' 

(  Title  of  court  and  address  as  in  Form  No.  Jf270. ) 

Your  orator,  John  Doe,  of  the  city  of  Chicago,  county  of  Cook,  in 
the  state  of  Illinois,  respectfully  represents  unto  your  honor  that  he 
now  is  and  heretofore  has  for  a  long  time  been  engaged  in  said  city 
of  Chicago,  in  said  county,  in  dealing  in  lumber  and  other  building 
materials;  that  on  the  tenth  day  oi  January,  a.  d.  i89P,  Richard  Roe, 
of  the  city  of  Chicago,  in  said  county  of  Cook,  whom  your  orator  prays 
may  be  made  a  party  defendant  to  this  bill,  was  then  erecting  or 
about  to  commence  the  erection  and  construction  of  a  three-stovy 
frame  dwelling-house,  and  contracted  with  your  orator  for  the  sale  and 
delivery  to  him  of  {Here  state  in  general  terms  the  kind  of  materials 
furnished),  and  other  building  materials  to  be  used  in  and  about  the 
construction  of  said  building,  the  same  to  be  and  then  being  erected 
on  the  following  described  premises,  to  wit:  {describing  them'),  of 
which  the  said  defendant  Richard  Roe  was  and  still  is  the  owner. 

Your  orator  further  represents  that  no  particular  amount  of  {State 
kind  of  materials  furnished)  and  other  materials  was  specifically 
named,  nor  was  the  time  or  times  of  the  delivery  thereof  definitely 
fixed,  but  it  was  understood  and  agreed  between  your  orator  and 
the  said  de{er\da.nt  Richard  Roe  that  your  orator  should  furnish  and 
deliver  to  the  said  defendant  ^zV/;ar</ ^^^  such  quantities  oi  {State 
kind  of  materials)  and  other  materials  and  of  the  kind  and  quality  as 
your  orator  might  have  for  sale,  and  the  said  defendant  Richard  Roe 
might  need  in  and  about  the  construction  of  the  said  building  and 
as  he  might  call  for  or  order  from  time  to  time  during  the  progress 
of  the  erection  of  the  said  building,  which  was  to  be  completed  on  or 
before  the  tenth  day  oi  August,  a.  d.  iZ99,  and  that  the  whole  amount 
of  {Here  state  in  general  terms  the  kind  of  materials)  and  other  mate- 
rials contracted  for  as  aforesaid  were  to  be  furnished  within  that 
time;  that  your  orator  was  to  furnish  the  said  {Here  state  in  general 

1.  See  supra,  Form  No.  13726,  and  notes  thereto. 
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terms  the  kind  of  materials)  and  other  materials  to  the  said  defendant 
Richard  Roe,  at  the  usual  market  price,  and  that  the  same  were  to  be 
paid  for  on  delivery  thereof  {or  stating  the  time  within  which  payment 
was  to  be  made). 

Your  orator  further  represents  that  in  pursuance  of  such  contract 
and  upon  the  request  of  the  said  defendant  Richard  Roe,  your 
orator,  on  the  first  day  oi  February,  a.  d.  i899,  commenced  furnish- 
ing and  delivering  to  the  said  dtlenda.nt  Richard  Roe  (^stating  in  gen- 
eral terms  the  kind  of  materials)  and  other  materials  for  his  said 
building,  and  continued  thereafter  and  until  the  tenth  day  of  August, 
A.  D.  iW9,  to  furnish  and  deliver  to  him  such  materials  of  the  kinds, 
qualities  and  amounts  and  on  the  days  respectively  as  is  shown  by 
the  bills  thereof  hereto  attached,  marked  Exhibit  A,  and  made  a  part 
of  this  bill. 

Your  orator  further  represents  that  the  whole  of  said  {stating  in 
general  terms  the  kind  of  materials)  and  other  materials  shown  by  said 
bills  actually  were  used  in  and  about  the  erection  and  construction 
of  said  building  situated  and  built  upon  the  premises  aforesaid. 

Your  orator  further  represents  that  the  prices  annexed  respectively 
to  the  several  items  for  materials  in  said  bills  contained  are  the 
usual  and  market  price  of  such  materials  at  the  times  respectively 
when  the  same  were  furnished;  that  your  orator  has  been  paid  in 
cash,  to  apply  upon  said  materials  so  furnished,  the  amount  as  shown 
in  and  by  the  credits  upon  said  bills  and  no  more,  and  that  there 
still  remains  due  your  orator  thereon  the  sum  oi  five  thousand  doWdLVS,, 
together  with  interest  thereon  from  the  time  such  materials  were 
furnished,  which  the  said  defendant  Richard  Roe  agreed  to  pay,  and 
which  your  orator  claims. 

Your  orator  further  represents  that  he  has  frequently  applied  to 
the  said  defendant  Richard  Roe  for  the  payment  of  the  amount  so 
remaining  due,  but  that  the  said  defendant  Richard  Roe  hath 
hitherto  failed  and  neglected  to  pay  the  same  or  any  part  thereof,  by 
reason  whereof  your  orator  is  entitled  to  a  mechanic's  lien  on  said 
premises  to  secure  the  payment  of  the  amount  so  due  your  orator  as 
aforesaid  under  an  act  entitled  "  An  Act  to  revise  the  law  in  relation 
to  mechanics'  liens,"  approved  and  in  force  June  26,  1895. 

Your  orator  further  represents  that  all  notices  {continuing  and 
concluding  as  in  Form  No.  13726,  after  *\). 

{b)  Before  Justice  of  the  Feace.^ 

1.  Precedent. —  In  Steininger  v.  Rae-  ing  the  defendant,  Raeman,  contracted 

man,  28  Mo.  App.  594,  the  petition  was  with   divers  persons  for  the  doing   of 

as  follows:   "  That,   on   or  about  said  different   kinds  of  work,  to  be  done  in 

day,    said   defendant    began    the   con-  order  to  fully  complete  said  building, 

struction  of  a  new  two-slory  brick  build-  including   the    work    herein    sued  for, 

ing  fronting  on  £'z'rt«j- avenue  in  said  city  and  all  work  used  in  constructing  said 

of  St.  Louis,  state  of  Missouri,  designed  building    was    done    as    parts    of    one 

iox  four  flats,  but  all  under  one  roof  and  original  design  or  improvement  had  in 

constituting  one  building,  and  situated  contemplation  by  the  defendant  from 

on   the   following   described   premises,  the  time  the  soil   was  broken  for  the 

viz:    {describing   realty);    that,   immedi-  foundation  until  said  building  should 

ately  before  the  beginning  of  said  build-  be  completed;  that,  on  or  about  March 
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Form  No.  13739 

State  of  Mississippi,  ) 
De  Soto  County.        j 

John  Doe,  plaintiff, 
against 
Hie  hard  Roe,  defendant. 
To  the  Honorable  Abraham  Kent,  a  justice  of  the  peace  in  and  for 
said  county  of  De  Soto: 

The  petition  of  the  undersigned  petitioner,  respectfully  represents 
and  shows, 

That  the  defendant  Richard  Hoe  is  a  resident  of  said  county  of  De 
Soto; 

That  on  and  between  the  tenth  day  oi  June,  iS99,  and  the  twenty- 
fourth  day  oi  June,  iS99,  your  petitioner,  under  verlDal  contract  with 
and  at  the  special  instance  and  request  of  the  said  defendant,  furnished 
to  said  defendant  certain  building  materials  for  and  performed  cer- 
tain labor  in  the  erection  of  a  stable  upon  that  certain  lot  or  parcel  of 
land,  situate  in  said  county  of  De  Soto,  and  particularly  described  as 
follows,  to  wit:  (describing  the  land). 

That  said  materials  so  furnished  were  furnished  for  and  were 
actually  used  in  the  erection  and  construction  of  the  aforesaid  stable; 

That  said  labor  so  performed  and  materials  furnished  as  aforesaid 
were  of  the  value  of  one  hundred  and  eighty  dollars;  the  nature  and 


2,  i^8y,  defendant,  Raeiiian,  contracted 
with  plaintiff  to  do  work  on  said  house 
and  agreed  to  pay  him  thirty  (jo)  cents 
an  hour  therefor;  that,  in  pursuance  of 
said  contract,  he  did  work  one  hundred 
and  twenty  {120)  hours  on  said  building, 
which  items  were  all  furnished,  begin- 
ning March  j,  and  ending  with  March 
ig,  i%87\  that  the  same  were  reasonably 
worth  thirty-six  dollars  and  said  Felix 
Raeman  agreed  to  pay  that  sum  for 
same;  that  no  part  has  been  paid;  that 
the  last  of  said  work  was  done  on  the 
nineteenth  day  of  March,  i8<?7,  on  which 
day  plaintiff's  said  claim  accrued  and 
payment  was  demanded  but  refused. 
Plaintiff  further  says  that,  on  the  ttvevty- 
eighth  day  of  March,  liiSj,  he  filed  with 
the  clerk  of  the  circuit  court  of  said 
city  a  just  and  true  account  of  the  said 
demand  due  him  after  all  just  credits 
had  been  given,  which  was  to  be  a  lien 
upon  the  land  and  building  aforesaid, 
together  with  a  true  description  of  said 
property,  or  so  near  as  to  identify  the 
same  as  aforesaid,  with  the  name  of 
the  owner  and  contractor,  all  verified  by 
the  oath  of  the  plaintiff;  and  now, 
within  ninety  days  after  filing  said  lien, 
he  brings  this  suit  to  enforce  the  same. 
Plaintiff  further  says  that,  on  the  seven- 
teenth day  of  November,  i?>86,  the  de- 
fendant, Raeman,  placed  a  deed  of  trust 


on  said  lot,  making  the  defendant,  M. 
B.  O'Reilly,  the  trustee  therein  to  se- 
cure to  defendant,  Howard,  a  note  for 
three  thousand  dollars,  due  in  one  year 
with  interest,  which  said  deed  of  trust 
is  recorded  in  the  recorder's  office  of 
said  city,  in  book  801,  at  page  507;  that, 
prior  to  the  bringing  of  this  suit,  plain- 
tiff filed  in  the  office  of  the  clerk  of 
the  circuit  court  of  said  city  his  no- 
tice showing  that  he  would,  on  the 
twenty-eighth  day  of  March,  i2>87,  bring 
suit  to  enforce  said  lien  before  Patrick 
Sheehan,  Esq.,  a  justice  of  the  peace 
within  and  for  said  city.  Wherefore 
plaintiff  prays  judgment  against  de- 
fendant, Raeman,  for  thirty-six  dollars 
and  interest  and  costs,  and  that  the 
same  may  be  adjudged  a  lien  on  said 
building  and  ground  prior  to  said  deed 
of  trust,  and  for  an  order  selling  said 
premises  to  satisfy  said  judgment." 
The  judgment  rendered  for  plaintiff  in 
this  case,  establishing  the  lien  and  de- 
claring it  a  prior  incumbrance  to  the 
mortgage,  was  reversed  as  to  that  part 
respecting  the  priority  and  judgment 
ordered  entered  in  the  usual  form  es- 
tablishing a  lien. 

1.  Mississippi. — Anno.  Code  (1892),  § 

2713- 

See   also,   generally,  supra,   note  2, 

P-  173- 
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amount  thereof,  and  the  time  when  furnished  and  performed  and  the 
prices  charged  therefor  will  more  fully  appear  in  the  bill  of  par- 
ticulars herewith  filed  and  made  a  part  of  this  petition,  marked 
Exhibit  A\ 

That  the  materials  so  furnished  and  labor  so  performed  were  and 
are  reasonably  worth  the  aforesaid  sum  of  one  hundred  and  eighty  dol- 
lars, and  that  according  to  said  contract.the  said  sum  of  ojie  hundred 
and  eighty  dollars  became  due  and  payable  on  the  completion  of  said 
work,  to  wit,  on  said  twenty-fourth  day  oi  June,  a.  d.  i8PP,  from  the 
said  defendant  to  your  petitioner,  but  that  the  same  has  not  been 
paid  or  any  part  thereof; 

That  your  petitioner  has  fully  performed  his  part  of  said  contract 
and  said  contract  was  on  his  part  completed  on  said  twenty-fourth  day 
oi  June,  iS99; 

Wherefore  your  petitioner  prays  that  the  said  defendant  Richard 
Roe  be  summoned  to  appear  before  your  honor  to  answer  and  defense 
make  to  this  action,  and  that  all  persons  having  or  claiming  liens  on 
the  aforesaid  described  property,  if  any  there  be,  and  all  persons 
having  any  interest  whatsoever  in  said  property  or  in  this  contro- 
versy, be  made  parties  to  this  suit,  and  be  summoned  to  answer 
herein,  and  that  your  petitioner  be  granted  the  benefits  of  the  act  of 
assembly  relating  to  mechanics'  liens. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  fifteenth  day  of  October, 
A.  D.  \W9. 

Abraham  Kent,  Justice  of  the  Peace. 

(2)  By  Subcontractor.  1 

1.  Beqoisites  of  Bill,  Complaint  or  Dec-  Pavement   Co.    -v.  Norwegian   Danish 

laration,  Generally.  —  See  supra,  note  2,  Evangelical  Lutheran  Augsburg  Semi- 

p.  173.  nary,  43  Mirtn.  449;  Fury  v.  Boeckler, 

Parties   Defendant  —  Generally.  —  All  6   Mo.   App.   24;  Gilliam  v.  Black,  16 

parlies  to  the  contract  should  be  joined  Mont.  217;  Thomas  v.  Ownby,  i  Tex. 

in  an  action  by  a  subcontractor.     T.  A.  App.    Civ.  Cas.,  §  1212;  Carney  v.   La 

Miller  Lumber  Co.  v.  Oliver,  65  Mo.  Crosse,  etc.,  R.  Co.,  15  Wis.  503. 

App.  435.  It  has  been  held,  however,  that  the 

Owner  of  the  property  must  be  made  a  principal  contractor,  though  a  proper  is 

party  to  the  action.     Lee  v.  Wimberly,  not  a  necessary  party.     Yancy  v.  Mor- 

102  Ala.   539;  Macintosh  v.  Thurston,  ton,  94  Cal.   558;  Osborn  v.  Logus,  28 

25  N.  J.  Eq.  242.  Oregon  302. 

Where  owner,  at  the  time  of  making  Where  the  complaint  alleges  that  the 

the  contract,  has  parted  with  his  inter-  contract  between    the    owner   and  the 

est,  the  owner  at  the  time  of  the  bring-  original  contractor  was  void,  because 

ing   of   the    suit   as    well  as  the  prior  neither    the    contract   nor   a   sufficient 

owner  should  be  made  parties  defend-  memorandum   thereof  was   filed   with 

ant.     Corbett   v.    Chambers,   109    Cal.  the  county  recorder  and  the  contractor 

178.  and  owner  are  joined   as  parties,  the 

Principal  contractor  %)\Q\i\A\)^  m^^A^z.  complaint  is  not  subject  to  demurrer, 

party  to  the  action.     Union  Pac.  R.  Co.  for  although  the  contractor  was  not  a 

V,  Davidson,  21  Colo.  93;  Estey  v.  Hal-  necessary  party  he  was  still  a  proper 

lack,  etc..   Lumber  Co.,  4  Colo.   App.  party,  and  while  plaintiffs  could  main, 

165;  Sayre-Newton  Lumber  Co.  z/.  Park,  tain    their   action   against    the    owner 

4   Colo.    App.    482;  Vreeland    v.    Ells-  alone  to  enforce  a  lien,  the  contractor 

worth,  71   Iowa  347;  Tracy  v.  Kerr,  47  was  alone  personally  liable  to  them  for 

Kan.  656;  Northwestern  Cement,  etc.,  any  deficiency  that  might  arise,  and  if 
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(a)  //;  Court  of  Record. 


a  personal  judgment  against  the  con- 
tractor was  for  any  reason  desired,  it 
was  proper  to  make  him  a  defendant. 
This  practice  has,  in  fact,  been  com- 
mended as  tending  to  avoid  a  multi- 
plicity of  suits.  Wood  V.  Oakland,  etc.. 
Rapid  Transit  Co.,  107  Cal.  500."  And 
see  Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  193. 

Where  the  petition  states  who  the 
contractor  was,  that  he  was  indebted  to 
plaintiff  for  a  certain  sum  for  work,  and 
that  plaintiff  notified  the  owner  of  the 
building  that  "  he  claimed  a  mechanic's 
lien  against  the  building  and  real  estate 
for  the  sum  aforesaid  due,  stating  also 
from  whom  the  sum  was  due,"  and  that 
on  a  day  named  he  filed  with  the  circuit 
clerk  of  the  city  of  St.  Louis  "  a  just  and 
true  account  of  the  demand  so  due  him 
as  aforesaid,"  the  inference  is  that  in 
the  statement  filed  with  the  clerk  not 
only  the  amount  of  the  account  but  the 
name  of  the  party  from  whom  it  was 
due  was  given.  McDermott  v.  Claas, 
104  Mo.  14. 

Where  there  are  several  original  con- 
tractors, if  one  of  them  is  joined,  it  is 
sufficient.  Putnam  v.  Ross,  55  Mo.  116; 
Foster  v.  Wulfing,  20  Mo.  App.  85; 
Fruin  v.  Mitchell  Furniture  Co.,  20  Mo. 
App.  313;  Steinmann  v.  Strimple,  29 
Mo.  App.  478;  Hassett  v.  Rust,  64  Mo. 

325- 

Where  original  contractors  were  part- 
ners and  later  the  partnership  was  dis- 
solved, both  partners  need  not  be  joined 
as  defendants.  If  one  of  them  is  named, 
it  is  sufficient.  Putnam  v.  Ross,  55  Mo. 
116. 

If  name  of  contractor  has  been  erro- 
neously stated,  it  is  not  fatal  where  no 
injury  results  to  the  owner.  Osborn  v. 
Logus,  28  Oregon  302. 

If  the  original  contractor  is  not  made 
a  party,  the  judgment  will  not  be  irregu- 
lar or  void.  Horstkotte  v.  Menier,  50. 
Mo.  158. 

In  the  District  of  Columbia^  a  bill  by 
a  subcontractor  need  not  show  any 
privity  of  contract  between  him  and  the 
owner  of  the  property.  It  is  sufficient 
that  there  has  been  a  contract  by  the 
owner  with  somebody  to  improve  the 
property  and  that  the  party  claiming 
the  lien  has  either  furnished  materials 
under  a  contract  with  the  principal  con- 
tractor or  was  a  subcontractor  for  the 
doing  of  some  of  the  work,  or  was  sim- 
ply a  laborer  employed  either  by  the 


subcontractor  or  contractor.  A  show- 
ing  that  claimant  comes  within  the 
definition  of  the  statute,  either  as  a  con- 
tractor, subcontractor,  materialman  or 
laborer,  is  sufficient.  Spalding  v.  Dodge, 
6'Mackey  (D.  C.)  289. 

In  Indiana,  the  principal  contractor 
need  not  be  joined  as  a  party  defend- 
ant.    Hubbard  v.  Moore,  132  Ind.  178. 

Joinder  of  Causes  of  Action.  —  A  per- 
sonal action  against  the  contractor  may 
be  joined  with  the  action  to  foreclose 
the  lien  against  the  owner  of  the  prem- 
ises. Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  193. 

And  a  cause  of  action  for  work  and 
materials  furnished  a  contractor  may  be 
joined  with  an  action  for  work  and  ma- 
terials furnished  at  the  request  of  the 
owner.     Quale  v.  Moon,  48  Cal.  478. 

Joinder  of  Counts.  —  Counts  against 
the  contractor  and  against  the  owner 
may  be  joined  in  a  complaint  to  en- 
force the  lien.  Trammell  v.  Hudmon, 
78  Ala.  222. 

That  building  was  erected  under  a 
contract  with  owner,  either  express  or 
implied,  must  be  stated.  Adams  v. 
Buhler,  n6  Ind.  100;  Porter  v.  Bugge, 
35  Mo.  137;  Peck  V.  Bridwell,  6  Mo. 
App.  451. 

Terms  of  original  contract  must  be  set 
out.  Thomas  v.  Illinois  Industrial 
University,  71  111.  310;  Teahen  v.  Nel- 
son, 6  Utah  363. 

Where  original  contractor  has  failed 
to  complete  his  contract,  a  petition  by 
a  subcontractor  need  not  set  out  the 
original  contract  nor  allege  that  there 
was  anything  due  the  original  con- 
tractor. Doyle  V.  Munster,  27  111.  App. 
130. 

That  person  with  whom  claimant 
dealt  had  authority,  either  express  or 
implied,  to  create  a  lien  upon  the 
property,  must  be  shown.  Corbett  v. 
Chambers,  109  Cal.  178. 

That  subcontract  was  within  the 
power  of  the  principal  contractor  so  as 
to  bind  the  owner  of  the  premises  must 
be  shown.  Thomas  v.  Illinois  Indus- 
trial University,  71  III.  310. 

Amount  payable  to  contractor  under 
the  original  contract  should  be  stated. 
McFadden  v.  Stark,  58  Ark.  7. 

But  see  Spalding  v.  Dodge,  6  Mackey 
(D.  C.)  289,  holding  that  contract  price 
between  owner  and  original  contractor 
need  not  be  stated. 

Knowledge    of    Owner.  —  Where    the 
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work  was  performed  or  the  materials 
furnished  for  a  stranger  to  the  prem- 
ises, the  complaint  must  show  that  the 
owner  had  knowledge  that  such  work 
was  being  done.  Hunter  v.  Cordon, 
32  Oregon  443. 

"  That  such  building  was  constructed 
upon  said  land  with  the  knowledge  of 
such  defendants  "  is  sufficient  averment 
that  the  owner  of  the  property  had  no- 
tice of  the  improvement.  West  Coast 
Lumber  Co.  v.  Newkirk,  80  Cal.  275. 

Where  defendant  is  a  corporation,  an 
averment  that  "  during  the  time  the 
plaintiff  was  delivering  and  furnishing 
the  bricks  for  said  purpose  he  notified 
the  defendant  corporation  that  he  was 
furnishing  the  bricks  for  said  struc- 
ture," is  sufficient.  It  is  unnecessary 
to  state  to  what  officer  or  person  the 
notice  was  given.  Quaack  v.  Schmid, 
131  Ind.  185. 

That  materials  were  famished  for  the 
particular  building  upon  which  the  lien 
is  claimed  must  be  stated.  Holmes  v. 
Richet,  56  Cal.  307;  Houghton  v.  Blake, 
5  Cal.  240;  Bottomly  v.  Rector,  etc., 
of  Grace  Church,  2  Cal.  go;  Hill  v. 
Sloan,  59  Ind.  181;  Crawfordsville  v. 
Lockhart,  48  Ind.  477;  Crawfordsville 
V.  Brundage,  57  Ind.  262;  Crawford  v. 
Corckett,  55  Ind.  220;  Hill  v.  Ryan,  54 
Ind.  118;  Clark  v.  Huey,  12  Ind.  App. 
224;  Watrous  v.  Elmendorf,  (C.  PI.  Spec. 
T.)  55  How.  Pr.  (N.  Y.)  461. 

And  that  materials  were  used  in  the 
building  is  not  sufficient.  Bottomly  v. 
Rector,  etc.,  of  Grace  Church,  2  Cal.  90. 

Where  the  complaint  alleges  that  ma- 
terials were  purchased  by  contractors 
and  subcontractors  for  use  in  the  con- 
struction of  the  building  on  which  the 
lien  is  sought  to  be  foreclosed,  which 
materials  were  "  used  "  in  its  construc- 
tion, it  is  sufficient  as  alleging  that  the 
materials  were  purchased  for  use  in 
the  building,  especially  where  the  no- 
tice of  intention  to  file  the  lien  and  the 
bill  of  particulars,  both  made  a  part  of 
the  complaint,  show  that  the  materials 
were  furnished  to  the  contractors  and 
subcontractors  to  be  used  in  the  build- 
ing.    Smith  V.  Newbaur,  144  Ind.  95. 

A  complaint  by  a  materialman,  which 
alleges  that  defendant  employed  an- 
other to  erect  a  dwelling-house  upon  a 
lot  of  land  particularly  described,  that 
the  contractor  procured  certain  ma- 
terials from  the  plaintiff  to  be  used  in 
the  erection   of  the  said  building,  and 


that  said  materials  were  so  used,  and 
that  the  plaintiffs  notified  the  defend- 
ant that  they  were  furnishing  the 
same  for  use  upon  said  building,  suffi- 
ciently shows  that  the  materials  were 
furnished  for  and  used  on  said  build- 
ing.    Neeley  v.  Searight,  113  Ind.  316. 

Where  the  complaint  avers  that  the 
materials  were  furnished  specially  for 
the  building  against  which  the  lien  is 
sought  to  be  enforced,  it  is  sufficient. 
Miller  v.  Roseboom,  59  Ind.  345. 

A  complaint  alleging  that  defend- 
ants purchased  of  the  plaintiffs  "  cer- 
tain building  materials,"  consisting 
of  lumber,  dimension  stuff,  shingles, 
doors,  sash,  glass  and  plastering  lath, 
which  were  delivered  at  the  "  building 
for  the  purpose  of  being  used  in  the 
erection  and  construction  of  the  same, 
and  were  used  in  the  construction  of 
said  building,"  shows  sufficiently  that 
the  materials  were  used  on  the  building. 
Manor  z/.  Heffner,  15  Ind.  App.  299. 

A  complaint  alleging  an  agreement 
between  the  owner  and  the  contractor 
for  doing  plumbing  work  and  furnish- 
ing supplies  upon  a  certain  building, 
and  that  the  plaintiff  sold  the  contractor 
the  materials  to  be  used,  and  that  they 
were  actually  used  upon  said  building, 
is  sufficient.  Griffith  v.  Maxwell,  20 
Wash.  403. 

Where  the  materials  are  famished  for 
several  baildings  and  the  claimant  is  un- 
able to  state  what  materials  were  fur- 
nished for  one  and  what  for  the  other,  it 
all  being  under  a  single  contract,  a  bill 
of  particulars  of  the  materials  furnished 
for  each  building  need  not  be  attached 
to  the  petition.  Bowman  Lumber  Co. 
V.  Newton,  72  Iowa  90. 

That  materials  were  famished  upon  the 
credit  of  building  need  not  be  alleged. 
Clark  V.  Huey,  12  Ind.  App.  224. 

That  materials  were  used  in  the  build- 
ing must  be  stated.  Holmes  v.  Richet, 
56  Cal.  307;  Houghton  v.  Blake,  5  Cal. 
240;  Grace  v.  Nesbitt,  109  Mo.  9; 
Watrous  v.  Elmendorf,  (C.  PI.  Spec.  T.) 
55  How.  Pr.  (N.  Y.)  461. 

Indebtedness  of  owner  to  original  con- 
tractor  at  the  time  of  filing  claimant's 
claim  must  be  alleged.  Rosenkranz  v. 
Wagner,  62  Cal.  151;  Turner  v.  Stren- 
zel,  70  Cal.  28;  Spangler  v.  Green,  21 
Colo.  505;  Stubbs  V.  Clarinda,  etc.,  R. 
Co.,  62  Iowa  280;  Roberts  v.  Campbell, 
59  Iowa  675;  Martin  v.  Morgan,  64 
Iowa  270;    Leiegne  v,    Schwarzler,   10 
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Daly  (N.  Y.)  547:  Fullenwider  v.  Long- 
moor,  73  Tex.  480. 

That  funds  sufficient  to  pay  plaintiff 
ase  due  contractor  must  be  stated. 
Thomas  v.  Illinois  Industrial  Univer- 
sity, 71   111.  310- 

That  plaintiff  has  performed  his  contract 
must  be  stated.  Thomas  v.  Illinois 
Industrial  University,  71  111.  310. 

That  work  was  performed  and  mate- 
rials furnished  to  the  contractor  in 
conformity  with  the  terms  of  the  con- 
tract made  by  the  contractor  with  the 
owner  must  be  stated.  Quin  v.  Mc- 
Oliff,  (C.  PI.  Spec.  T.)  I  Abb.  Pr. 
(N.  Y.)  322. 

Amount  due  to  sabcontractor  must  be 
stated,  and  that  a  notice  of  lien  for  a 
certain  amount  was  filed  is  not  suffi- 
cient.    Crawfordsville  v.  Irwin,  46  Ind. 

438. 

That  notice  of  claim  was  given  to 
owner  must  be  stated.  Adams  v. 
Shaffer,  132  Ind.  331 ;  Heltzell  v.  Hynes, 
35  Mo.  482;  Whiteside  v.  Lebcher,  7 
Mont.  473;  Sens  v.  Trentune,  54  Tex. 
218. 

But  the  notice  to  owner  need  not  be 
made  a  part  of  the  complaint.  School 
Town  V.  Gebhart,  61  Ind.  187;  Irwin 
V.  Crawfordsville,  58  Ind.  492. 

That  materials  were  famished  or  work 
done  at  the  request  of  owner  need  not  be 
stated.  McLaughlin  v.  Schawacker, 
31  Mo.  App.  365. 

Title  of  defendant  need  not  be  set  out 
in  a  subcontractor's  complaint.  Wilier 
V.  Bergenthal,  50  Wis.  474. 

Precedents.  —  The  substance  of  com- 
plaints and  petitions  to  enforce  me- 
chanics' liens  are  set  out  in  Turner  v. 
Strenzel,  70  Cal.  28;  Quale  v.  Moon,  48 
Cal.  478;  Bottomly  v.  Rector,  etc.,  of 
Grace  Church,  2  Cal.  90;  Epley  v. 
Scherer,  5  Colo.  536. 

In  Hill  V.  Mathewson,  56  Conn. 
323,  the  first  count  of  the  complaint  al- 
leged in  substance  that  defendant  was 
owner  of  a  certain  piece  of  land  in  the 
town  of  Norwalk,  which  was  described, 
and  on  which  were  a  dwelling-house 
and  barn,  that  the  plaintiff  had  fur- 
nished materials  for,  and  which  were 
used  in,  the  construction  of  the  house 
and  barn,  under  an  agreement  made  on 
the  26th  day  of  May,  1885,  with  one 
J.  M.  Sanger,  who  was  the  contractor 
with  the  defendant  for  their  construc- 
tion; that  the  plaintiff  commenced  to  fur- 
nish the  materials  on  said  26th  day  of 
May  and  finished  furnishing  them  on 
the   first   day  of  October  of  the  same 


year;  that  there  was  due  him  for  the 
materials  so  furnished  a  balance  of 
1341-37.  of  which  balance  the  sum  of 
$155.96  was  due  for  materials  furnished 
after  the  nth  day  of  August,  18S5;  that 
the  plaintiff,  on  the  9th  day  of  October, 
1885,  gave  the  following  written  notice 
to  the  defendant:  —  "To  Edwin  H. 
Mathewson,  South  Norwalk,  Conn. : 
Sir — You  are  hereby  notified  that  on 
the  26th  day  of  May,  i%8^,  I  com- 
menced furnishing  lumber  and  mate- 
rials to  J.  M.  Sanger  for  the  erection 
and  construction  of  your  house  on 
West  Avenue  in  the  town  of  Norwalk, 
and  ceased  so  doing  on  the  ist  day  of 
October,  i^8j,  that  the  value  of  the 
materials  so  furnished  is  $i,/jj.jo, 
that  of  the  whole  amount  furnished 
$^SJ<?6  worth  was  furnished  since 
the  Iff  A  day  of  August,  iS8j,  that  all 
of  said  materials  were  actually  used 
in  the  construction  of  said  house,  and 
that  the  sum  of  %^4i.jj  is  now  due 
thereon  from  said  Sanger  to  me,  and 
that  I  intend  to  claim  a  lien  on  said 
premises  for  said  sum  of  $.?.j</.J7,  pur- 
suant to  the  statute  in  such  case  pro- 
vided. Dated  at  Norwalk,  this9M  day 
of  October,  \%8s-  Ehenezer  J.  Hill;  " 
and  that  the  plaintiff  on  the  same  day 
lodged  a  certificate  of  his  lien,  duly 
signed  and  sworn  to,  with  the  town 
clerk  of  the  town  of  Norwalk. 

It  was  held  on  demurrer  that  the 
complaint  showed  upon  its  face  that 
the  notice  was  not  given  to  defendant 
within  sixty  days  after  the  commence- 
ment of  the  furnishing  of  materials,  as 
required  by  the  statute. 

A  petition  is  set  out  in  substance  in 
Doyle  V.  Mungter,  27  111.  App.  130. 

In  Rankin  v.  Walker,  65  Ind.  222, 
the  first  paragraph  of  the  complaint, 
which  was  held  sufficient,  was  as  fol- 
lows: "  Chas.  S.  Rankin,  Augustus 
Rankin  and  Oliver  L.  Rankin,  doing 
business  under  the  firm  name  and 
style  of  C  S.  Rankin  &'  Company, 
complain  of  John  Walker,  and  for  a 
cause  of  action  say,  that  the  defendant 
is  owing  and  indebted  to  them  in  the 
sum  oi%8g.8o,  for  building  materials  fur- 
nished by  plaintiffs  to  him,  and  further 
say  that  these  plaintiffs,  in  the  above 
entitled  cause,  furnished  building  mate- 
rials on  the  nth  day  oi  June,  iS/j,  for 
the  purpose  of  constructing  and  erect- 
ing a  new  frame  dwelling-house  upon 
the  lands  of  the  said  defendant,  and 
that  the  said  John  Walker  acquiesced 
in  the  furnishing  of  said  materials  and 
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Form  No.  13740.' 

i^Title  of  court  and  cause  as  in  Eorm  No.  5907.') 

The  plaintiff  claims  of  the  defendants  nitte  hundred  and  eighty  dol- 
lars, with  interest  thereon,  due  by  account  made  on  the  tenth  day  of 
June,  i899,  for  brick  used  by  the  said  defendant  William  West,  as 
contractor,  employed  by  the  defendant  Richard  Roe.,  in  building  for 
said  Richard  Roe  his  three-stovy  brick  house  on  Call  Avenue,  on  lots 
one  and  t7vo,  in  block  ten,  in  the  city  of  Birmingham,  in  Jefferson 
county,  in  the  state  of  Alabama.  And  plaintiff  avers  that  said  Richard 
Roe  is  the  owner  of  said  building  and  the  said  lots  above  described; 
that  said  William  West  erected  said  house  on  said  lots,  under  contract 
with  said  Richard  Roe,  the  owner  thereof,  and  that  the  brick  afore- 


accepted  the  same,  and  thereby  be- 
came and  is  indebted  to  these  plain- 
tiffs in  the  sum  of  eighty-seven  dollars 
and  eighty  cents,  is  now  in  possession 
and  living  in  the  said  house,  and  that 
the  materials  furnished  by  the  plain- 
tiffs to  the  defendant  were  reasonably 
worth  one  hundred  dollars,  all  of  which 
remains  unpaid  and  due. 

A  bill  of  the  said  materials  is  filed 
herewith,  and  also  the  lien  which  was 
filed  in  the  recorder's  office,  and  re- 
corded within  sixty  days  after  the  said 
building  was  completed,  giving  a  com- 
plete description  of  the  real  estate  upon 
which  this  building  was  erected,  and 
locating  the  same  in  Dearborn  county 
and  State  oi  Indiana,  and  forming  a 
part  of  the  plaintiffs'  complaint.  The 
plaintiffs  pray  judgment  for  %8y.8o, 
that  it  be  adjudged  a  lien  on  said  prop- 
erty, and  for  a  sale  thereof,  and  all 
other  proper  relief."  The  copy  of  the 
notice  attached  to  this  complaint  was 
stricken  out  on  motion,  and  the  court 
did  not  consider  it  in  determining  the 
sufficiency  of  the  complaint. 

See  also  infra.  Form  No.  13743,  ^"d 
the  complaints  set  out  in  substance  in 
School  Town  v.  Gebhart,  61  Ind.  187; 
Barker  v.  Buell,  35  Ind.  297. 

In  Smith  v.  Headley,  33  Minn.  384, 
the  complaint,  which  was  held  sufficient, 
after  alleging  partnership  of  plaintiffs, 
was  as  follows:  "  That  on  and  between 
Xhe  Jirst  day  oi  July,  i8<??,  and  the«««M 
day  of  October,  liSj,  plaintiffs  sold  and 
delivered  to  the  defendant  Headley,  at 
his  special  instance  and  request,  goods, 
wares,  merchandise  and  lumber  of  the 
agreed  price  and  reasonable  value  of 
$7j<f.o5;  no  part  of  which  sum  has  ever 
been  paid,  except  the  sum  of  %iq6.oj. 
That  there  is  still  due  and  owing  on 
account  of  said  sale  an  unpaid  balance 
oi%S4i.g8. 


That  said  goods,  wares,  merchandise 
and  lumber  were  furnished  as  afore- 
said in  and  for,  and  used  in,  the  erect- 
ing and  building  of  a  certain  dwelling- 
house,  situated  upon  a  certain  piece  or 
pieces  of  land  situate  in  .^aw.;^^  county 
and  state  of  Minnesota,  and  described 
as  follows,  to  wit:  (describing  land)  and 
which  said  dwelling-house  was  being 
erected  and  built  by  sa.16.  James  J.  Head- 
ley  for  said  Nelson  C.  Thrall,  under  and 
by  virtue  of  contract  between  said  Head- 
ley  and  said  Thrall  defendants. 

That  said  premises  are  not  included 
in  the  limits  of  any  city,  town  or  vil- 
lage plat,  and  said  premises  do  not  ex- 
ceed forty  acres  in  area.  TJiat  the  de- 
fendant Thrall  was  during  all  said 
times  and  now  is  the  owner  of  said 
dwelling-house  and  said  real  estate  on 
which  said  dwelling-house  is  situate. 

That  on  the  seventh  day  of  December, 
i8<yj>,  plaintiffs  made  an  account  in 
writing  of  the  items  of  labor  and  ma- 
terials furnished  as  aforesaid,  and  the 
value  thereof,  showing  balance  due, 
and  thereupon,  by  %b\A  James  T.  IVy- 
man,  one  of  said  plaintiffs,  made  oath 
to  the  correctness  thereof;  and  on  said 
seventh  day  of  December,  \^8j,  filed  the 
same  for  record  in  the  office  of  the 
registry  of  deeds,  in  and  for  said  Ram- 
sey county. 

Wherefore  plaintiffs  demand  judg- 
ment," etc. 

1.  Alabama.  —  Civ.  Code  (1896),  § 
2734  et  seq. 

See  also,  generally,  supra,  note  i» 
p.  213. 

The  form  given  in  the  text  is  sub- 
stantially the  complaint  in  Cook  v. 
Rome  Brick  Co.,  98  Ala.  409.  In  that 
case  the  complaint  was  held  insufficient, 
because  it  showed  upon  its  fare  that 
the  lien-claim  was  not  filed  witiiin  four 
months  after  the  debt  accrued. 
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said,  so  sold  by  plaintiff,  were  used  by  the  said  William  West  in  the 
erection  of  said  building.  Plaintiff  further  avers  that  on  the  ninth 
day  of  August.,  i899,  he  filed  in  the  ofifice  of  the  judge  of  probate  of 
the  county  of  Jefferson,  in  the  state  of  Alabama,  a  statement  in  writing, 
containing  a  just  and  true  account  of  the  demand  here  sued  upon, 
after  allowing  aU  just  credits  and  offsets,  and  verified  by  the  oath  of 
plaintiff;  that  more  than  ten  days  before  such  statement  was  filed  as 
aforesaid  plaintiff  gave  to  defendant  Richard  Roe,  the  owner  of  said 
house  and  lots,  notice  in  writing  that  he  claimed  a  lien  on  said  house 
and  lots  for  the  said  amount  of  tiine  hundred  and  eighty  dollars,  and 
showing  in  said  notice  from  whom  said  amount  was  due,  and  for 
what  it  was  due,  the  same  being  due  for  material  furnished  for  said 
building  as  aforesaid.  And  plaintiff  claims  a  lien  on  said  building  and 
lots  for  said  sum  of  nine  hundred  and  eighty  dollars,  with  the  interest 
on  the  same. 

{Signature  of  attorney  as  in  Form  No.  5907. ) 

Form  No.  13  741.' 

{Title  of  court  and  cause  as  in  Form  No.  5911.^ 

The  plaintiff  complains  of  the  defendants  and  alleges  that  defend- 
ant Richard  Roe  on,  to  wit,  the  tenth  day  oi  June,  a.  d.  i89P,  was  the 
owner  of  lots  numbers  _;?/"/i?<?«  (i5)  and  sixteen  {16)  in  block  number 
sixty-four  {64)  in  the  east  division  of  the  city  of  Denver,  in  the  county 
of  Arapahoe  aforesaid,  and  thence  hitherto  has  been  and  now  is  the 
owner  of  said  lots; 

That  on  said  tenth  ddij  oi  June,  a.  d.  iW9,  defendant  William  West 
was,  at  the  special  instance  and  request  of  said  Richard  Roe,  engaged 
in  the  erection  and  construction  of  a  certain  building  upon  the  lots 
above  described,  as  a  contractor; 

That  on  said  tenth  day  oi  June,  A.  D.  18PP,  at  the  special  instance 
and  request  of  the  said  William  West,  as  such  contractor,  the  plaintiff 
furnished  to  the  said  William  West,  as  such  contractor,  a  large  amount 
of  material,  to  be  used  in  and  about  the  erection  and  construction  of 
the  aforesaid  building,  to  wit,  seventy-five  thousand  brick,  of  the  value 
of  seven  thousand  five  hund?'ed  dollars,  which  said  brick  were  furnished 
to  be  used  in  and  were  actually  used  in  and  about  the  erection  and 
construction  of  the  said  building; 

That  said  material  was  furnished  by  plaintiff  as  aforesaid  by  the 
authority  and  with  the  knowledge  and  consent  of  the  said  Richard 
Roe,  he,  the  sa.id  Richard  Roe,  then  and  there  being  the  owner  of  the 
lots  hereinbefore  described;. 

That  on  the  fifteenth  day  oi  July,  a.  d.  i899,  and  within  two  months 
from  the  date  upon  which  said  material  above  mentioned  was  fur- 
nished, plaintiff  prepared  and  filed  in  the  office  of  the  county  clerk 
and  recorder  of  the  county  oi  Arapahoe  aforesaid  his  statement, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
containing  a  notice  of  his  intention  to  hold  and  claim  alien  upon  the 
aforesaid  described  premises,  together  with  a  description  of  the  said 

1.  Colorado.  —  Laws  (1899),  c.  118,  See  also,  generally,  supra,'  note  i, 
§  10.  p.  213. 
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premises  to  be  charged  thereunder,  together  with  an  abstract  of  the 
indebtedness  claimed  by  the  plaintiff  to  be  due  to  him  upon  said 
contract: 

That  on  S3.\d  fifteeiith  day  of  y«/v,  a.  d.  iW9,  plaintiff,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  served  a  notice 
in  writing  upon  said  Richard  Roe,  stating  that  he  had  furnished  mate- 
rials to  the  said  William  West,  as  principal  contractor,  to  be  used  in 
the  construction  of  said  building,  and  stating  in  general  terms  the 
kind  of  materials,  the  name  of  the  person  for  whom  the  same  had 
been  furnished,  and  the  agreed  amount  in  value  thereof,  together 
with  a  description  of  the  premises  aforesaid,  and  stating  that  he 
intended  to  file  a  statement  of  mechanic's  lien  claim  upon  said 
premises; 

That  said  notice  was  given  by  delivering  the  same  to  the  said 
Richard  Roe  personally  by  plaintiff; 

That  on  said  fifteenth  day  of  July,  the  day  upon  which  said  notice 
was  given  to  said  Richard  Roe  as  aforesaid,  there  was  due  and  owing 
to  the  said  William  West  from  the  sdiid  Richard  Roe,  under  and  by 
virtue  of  the  contract  between  the  said  William  West  and  the  said 
Richard  Roe  for  the  erection  of  the  aforesaid  building,  the  sum  of  ten 
thousand  dollars; 

That  there  is  now  due  and  owing  to  the  plaintiff  by  and  on  account 
of  the  material  furnished  to  the  said  William  West  as  aforesaid,  after 
allowing  all  just  credits  and  offsets,  the  sum  of  seven  thousand  five 
hundred  dollars; 

That  the  said  Richard  Roe  and  William  West  have  failed  to  pay  the 
same  or  any  part  thereof,  although  often  requested  so  to  do. 

Wherefore  plaintiff  demands  judgment  against  said  William  West 
in  the  sum  of  seven  thousand  five  hundred  dollars,  and  for  his  costs  in 
this  action;  that  the  court  ascertain  what  sum,  if  any,  was  due  to 
defendant  William  West  from  defendant  Richard  Roe,  at  the  date  of 
the  filing  of  the  aforesaid  lien  of  plaintiff;  that  plaintiff  be  adjudged 
to  have  a  lien  against  the  premises  above  described  for  the  afore- 
said sum  of  seven  thousand  five  hundred  dollars  and  his  costs,  that  the 
said  premises  above  described,  to  the  extent  of  the  interest  of  the  said 
defendant  Richard  Roe  therein,  be  adjudged  and  decreed  to  be  sold 
by  the  sheriff  of  said  county  of  Arapahoe,  according  to  law,  and 
be  applied  to  the  payment  of  the  costs  in  this  p»roceeding  and  sale, 
and  of  the  lien  of  plaintiff  so  ascertained  and  adjudged,  and  that 
plaintiff  have  such  other  and  further  relief  as  the  court  shall  deem 
proper. 

(^Signature  of  attorney  and  verification  as  in  Form  No.  5911.') 

Form  No.  13742.' 

{Title  of  court  and  address  as  in  Form  No.  ^270.) 
Your  petitioner,  John  Doe,  of  the  city  of  Chicago,  in  said  county  of 
Cook,  respectfully  represents  unto  your  honor  that  your  petitioner 

1.  Illinois.— SidLTt  &  C.  Anno.  Stat,  notes  thereto;  and,  generally,  supra, 
(1896),  c.  82,  par.  29.  note  i,  p.  213. 

And  see  supra,  Form  No.  13726,  and 
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now  is,  and  has  been  for  a  niimber  of  years  last  past,  engaged  in  busi- 
ness as  a  dealer  in  building  materials  in  said  city  of  Chicago. 

That  on,  to  wit,  the  tenth  day  oi  January,  a.  d.  i89P,  Richard  Roe, 
who  is  hereby  made  a  party  defendant  to  this  petition,  was  the  owner 
of  the  following  described  real  estate  situated  in  the  county  of  Cook 
and  state  of  Illinois,  to  wit:  {describing  the  property). 

That  on  or  about  the  said  last  mentioned  date  the  said  Richard 
Roe  made  and  entered  into  a  written  contract  with  William  West,  of 
said  city  of  Chicago,  who  is  also  made  defendant  to  this  petition,  in 
and  by  which  the  said  William  West  contracted  and  agreed  to  furnish 
all  material  and  labor  necessary,  and  to  build  and  construct  for  said 
Richard  Roe,  upon  the  real  estate  hereinbefore  described,  a  Mr^^-story 
frame  dwelling-house,  but  the  full  terms  and  conditions  of  said  con- 
tract are  unknown  to  your  petitioner. 

And  your  petitioner  further  represents  that  on  or  about  the  six- 
teenth (S.a.Y  oi  January,  a.  d.  iS99,  the  said  William  West  a.pp\\ed  to 
your  petitioner,  and  desired  him  to  furnish  certain  building  materials, 
consisting  of  {Here  state  nature  of  materials),  to  be  used  in  and  about 
the  construction  of  said  building,  in  pursuance  of  the  purpose  of  said 
original  contract.  That  thereupon,  and  on  or  about  said  last  men- 
tioned date,  it  was  verbally  agreed  by  and  between  your  petitioner 
and  the  said  William  West  that  your  petitioner  should  furnish  and 
deliver  to  the  said  William  West,  at  the  building  aforesaid,  for  use  in 
the  construction  thereof  as  aforesaid,  all  building  materials  of  the 
nature  and  character  aforesaid,  necessary  for  that  purpose. 

And  your  petitioner  further  represents  that  no  particular  amount 
of  such  materials  was  specifically  contracted  for,  nor  was  the  kind 
or  quality  specifically  named,  nor  was  the  time  or  times  of  the 
delivery  thereof  definitely  fixed,  but  it  was  understood  and  agreed 
between  your  petitioner  and  the  said  William  West  that  your  peti- 
tioner should  furnish  and  deliver  to  the  said  William  West  such  quan- 
tities of  the  building  materials  aforesaid,  and  of  the  kind  and  quality, 
as  the  said  William  West  might  need  in  and  about  the  construction 
of  the  said  building,  and  as  he  might  call  for  or  order  from  time  to 
time  during  the  progress  of  the  erection  thereof;  that  your  petitioner 
was  to  furnish  the  said  materials  at  the  usual  market  price,  and  that 
the  same  were  to  be  paid  for  on  delivery,  or  as  the  said  William 
West  should  receive  his  payments  upon  said  original  contract. 

And  your  petitioner  further  represents,  that  in  pursuance  of  said 
agreement  your  petitioner,  on  or  about  the  first  day  of  February, 
A.  D,  i899,  commenced  the  furnishing  and  delivery  of  said  materials 
to  and  at  said  building,  and  continued  the  delivery  thereof  from 
time  to  time  thereafter,  and  until,  to  wit:  the  tenth  day  oi August, 
A.  D.  i?>99;  and  that  on  said  last  mentioned  date  the  said  subcontract 
of  your  petitioner  was  fully  completed  by  the  final  delivery  of  all  of 
the  materials  required  thereby,  and  all  the  materials  enumerated  and 
set  forth  in  the  exhibits  hereto  attached  had  been  duly  furnished 
and  delivered  to  and  at  said  building  for  use  in  the  construction 
thereof. 

And  your  petitioner  further  represents  that  "  Exhibit  A  "  hereto 
attached  (which  is  hereby  made  a  part  of  this  petition)  contains  a 
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just  and  true  statement  of  all  such  materials  furnished,  together  with 
the  prices,  kinds,  qualities  and  amounts  thereof,  and  the  dates  of 
furnishing  and  delivery  of  the  same  respectively;  and  that  said  mate- 
rials were  so  furnished  and  delivered  upon  the  order  and  request  of 
the  said  William  West  therefor,  given  from  time  to  time  as  needed, 
in  pursuance  of  the  purposes  of  said  original  contract.  That  at  the 
time  of  ordering  said  materials  in  some  instances  the  price  to 
be  paid  therefor  was  fixed  and  agreed  upon  between  your  petitioner 
and  the  said  William  West  and  in  other  instances  no  price  was  agreed 
upon  for  the  same,  but  in  all  instances  the  prices  attached  to  the 
several  items  of  materials  enumerated  and  set  forth  in  said  "Exhibit 
A  "  represent  the  actual  market  value  thereof  at  the  time  of  the  sale 
and  delivery  of  said  items,  respectively. 

And  your  petitioner  further  represents  that  the  whole  of  said 
building  materials  shown  by  said  bills  and  exhibits  were  actually  used 
in  and  about  the  construction  of  said  building,  situate  and  built  upon 
the  premises  aforesaid. 

And  your  petitioner  further  represents  that  there  is  now  due  to 
him  from  the  said  William  West,  for  said  materials  so  furnished  and 
delivered  as  aforesaid,  after  allowing  to  him  all  just  credits  and 
deductions,  the  sum  of  five  thousand  dollars. 

And  your  petitioner  further  represents  that  the  said  William  West, 
prior  to  the  filing  of  this  petition,  substantially  completed  his  said 
original  contract  with  said  Richard  Roe,  and  in  addition  thereto  has 
furnished  extra  materials  and  performed  certain  extra  work  for  and 
upon  said  building  in  connection  with  his  said  contract,  and  in 
furtherance  thereof,  and  that  the  said  Richard  Roe  is  and  was  at  the 
time  of  the  service  of  the  notice  hereinafter  mentioned,  indebted  to 
said  William  West  in  a  large  sum  of  money  for  the  balance  due  upon 
said  contract  and  for  extra  work  and  materials,  the  precise  amount 
of  which  indebtedness  is  unknown  to  your  petitioner,  but  which  your 
petitioner  is  informed  and  believes  and  so  Alleges,  is  in  excess  of  the 
sum  oi  five  thousand  <^Q>\\zx's. 

Your  petitioner  further  represents  that  on  the  tenth  day  oi  August, 
A,  D.  i9)99,  he  caused  to  be  served  upon  said  Richard  Roe  a  notice  in 
writing,  in  the  words  and  figures  following,  that  is  to  say:  {Here 
insert  copy  of  notice  served  upon  oivner  of  the  building). 

And  your  petitioner  further  represents  that  he  has  frequently 
applied  to  the  said  original  contractor,  William  West,  and  to  the  said 
owner,  Richard  Roe,  for  the  payment  of  the  amount  so  remaining  due 
to  your  petitioner  as  aforesaid,  but  that  they  have  hitherto  wholly 
failed  and  neglected  to  pay  the  same  or  any  part  thereof. 

And  your  petitioner  avers  that  by  reason  of  the  foregoing  he  has 
become  and  is  entitled  to  a  lien  upon  said  premises  for  the  amount 
so  remaining  due  to  him  as  aforesaid,  in  accordance  with  the  statute 
in  such  case  made  and  provided. 

Your  petitioner  further  represents,  upon  information  and  belief, 
that  Samuel  Short  and  Wallace  White,  both  of  Chicago,  in  said  county 
of  Cook,  have  or  claim  to  have  some  interest  in  the  said  premises, 
as  purchasers,  mortgagees,  judgment  creditors,  lien  claimants  or 
otherwise,  the  precise  nature  whereof  is  unknown  to  your  petitioner; 
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but  such  interests,  if  any  there  be,  have  accrued  since  and  are  sub- 
ject to  the  lien  of  your  petitioner  as  aforesaid. 

Forasmuch,  therefore,  as  your  petitioner  is  without  remedy  in  the 
premises  except  in  a  court  of  equity,  and  to  the  end  that  the  said 
Richard  Roe,  William  West,  Samuel  Short  and  Wallace  White  {continu- 
ing and  concluding  as  in  Form  No.  13726'). 

Form  No.  13743.' 

(  Title  of  court  and  cause  as  in  Form  No.  5915. ) 

John  Doe,  plaintiff,  complains  of  the  defendants,  Richard  Roe  a.nd. 
William  West,  and  says  that  on  the  tenth  day  of  January,  iS99,  the 
defendant  Richard  Roe  was  and  ever  since  has  been  and  now  is  the 
owner  in  fee  simple  of  the  following  described  lot  of  land,  in  the  city 
of  Mount  Vernon,  in  the  county  of  Posey,  in  the  state  of  Indiana,  to 
wit:  {describing  it~). 

That  on  said  tenth  day  of  January,  i899,  the  defendant  William 
West  was  engaged  in  business  as  contractor  and  builder,  in  said  city 
of  Mount  Vernon. 

That  on  said  tenth  day  oi  January,  the  said  Richard  Roe  made  and 
entered  into  a  written  contract  with  the  said  William  West  in  and  by 
which  the  said  William  West  agreed  to  furnish  all  materials  and 
perform  all  labor  and  to  build  and  construct  for  the  said  Richard 
Roe,  upon  the  real  estate  above  described,  a  three-story  frame 
dwelling-house. 

That  on  the  first  day  of  February,  i899,  the  said  William  West 
entered  into  contract  with  plaintiff,  by  which  contract  plaintiff  was 
to  furnish  certain  building  materials  hereinafter  mentioned,  to  be  used 
in  the  construction  and  erection  of  said  building. 

That  in  pursuance  of  said  contract,  on  the  fifteenth  day  of  February, 
iS99,  plaintiff  furnished  and  delivered  to  said  William  West,  to  and  at 
said  building,  and  for  the  purpose  of  being  used  in  the  construction 
of  said  building,  said  materials,  of  the  value  of  t7V0  thousand  doWsLVS, 
a  bill  of  particulars  of  which  is  filed  herewith  and  made  a  part  of  this 
complaint,  marked  Exhibit  A,  which  said  materials  so  furnished  were 
used  in  the  construction  of  said  building. 

That  before  the  furnishing  of  said  materials,  to  wit,  on  the  first  day 
oi  February,  i899,  plaintiff  served  a  notice  on  said  delendant  Richard 
Roe  that  he  was  about  to  furnish  said  materials  under  said  contract 
with  said  William  West,  to  be  used  in  the  construction  of  said  build- 
ing, and  that  he  would  hold  said  premises  for  the  payment  thereof. 

That  on  the  fifteenth  day  oi  March,  i899,  and  within  sixty  days  from 
the  date  of  delivery  of  said  materials,  plaintiff  filed  in  the  ofiice  of  the 
recorder  of  the  county  of  Posey  notice  of  his  intention  to  hold  a  lien 
on  said  premises  above  described  for  the  amount  of  his  claim,  as 
required  by  statute,  giving  a  complete  description  of  the  real  estate 
upon  which  the  building  was  erected  and  setting  forth  the  amount  of 
the  claim,  a  copy  of  said  notice  being  attached  hereto  and  made  a 
part  of  this  complaint,  marked  Exhibit  B. 

1.  Indiana.  —  Horner's  Stat.  (1896),  §  See  also,  generally,  supra,  note  i, 
5298.  p.  213. 
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That  plaintiff  has  been  compelled  to  employ  an  attorney  to  bring 
and  prosecute  this  action,  and  a  reasonable  fee  for  his  services  xs  fifty 
dollars. 

That  there  is  now  due  plaintiff  on  said  account  the  sum  of  two 
thousand  dollars,  and  the  sum  of  fifty  dollars  attorney's  fees,  all  of 
which  remains  wholly  due  and  unpaid. 

Wherefore  plaintiff  demands  judgment  for  said  sum  of  two  thousand 
dollars,  due  on  account  as  aforesaid,  andy^/Ty  dollars  for  attorney's 
fees,  and  prays  the  court  that  said  lien  be  enforced,  and  said  property 
be  ordered  sold  to  satisfy  the  same,  and  for  all  other  proper  relief. 

{^Signature  of  attorney,  and  verification  as  in  Form  No.  5915. ) 

(^Attach  exhibits.  )^ 

Form  No.  13744.' 

Monmouth  County  Circuit  Court  of  the  tenth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine. 
Monmouth  County,  ss. 

William  West,  builder,  B.n&  Hichard  Roe,  owner,  the  defendants  in 
this  suit,  having  been  duly  summoned  ^  by  the  sheriff  of  the  county  of 
Monmouth  by  serving  a  copy  of  the  summons  issued  in  this  cause  on 
the  said  William  West  personally  and  on  the  said  defendant  Richard 
Roe,  by  affixing  a  copy  of  said  summons  upon  the  building  herein- 
after described,  and  by  sending  a  copy  of  said  summons  by  mail, 
postage  prepaid,  directed  to  said  Richard  Roe,  to  his  address  in  the 
city  of  Neta  York,  in  the  county  and  state  of  Neiu  York,  to  wit.  No. 
50  John  street,  in  said  city,  said  defendant  Richard  Roe  not  being  a 
resident  of  the  state  of  New  Jersey,  and  being  a  resident-  of  said  city 
of  New  York  in  said  county  and  state  oi  New  York  {or,  in  case  defend- 
ant's residence  is  not  known,  say,  "by  affixing  a  copy  of  said  summons 
to  the  building  hereinafter  described  and  by  inserting  said  summons 
once  a  week  for /(9/^r  successive  weeks  in  a  newspaper  published  in 
the  state  of  New  Jersey  and  circulated  in  said  county  of  Monmouih,m 
which  said  county  said  building  is  situated,  to  wit,  ^  The  Monmouth 
Democrat'  "),*  to  answer  unto  the  plaintiff  in  an  action  upon  contract,* 
and  thereupon  said  plaintiff,  hy  Jeremiah  Mason,  his  attorney,  com- 
plains for  that  whereas  the  said  defendant  William  West,  heretofore,  to 
wit,  on  the  tenth  day  of  February,  a.  d.  i2>99,  at  Freehold,  in  the  county 
oi  Monmouth  Siioresdixd,  was  indebted  to  the  plamtiff  in  the  sum  of 

1.  Exhibits.  —  Bill  of  particulars  and  4.  Manner  of  serving  summons  must  be 
notice  as  served  should  be  attached  to  stated.  N.  J.  Laws  (1898),  c.  226,  §  24. 
the  complaint.  If  defendants  other  than  the  builder 

2.  New  fersey.  —  Laws  (i8g8),  c.  226,  and  owner  are  summoned,  declaration 
§  23.  must  state  why  such  parties  were  made 

See   also,    generally,   supra,    note   i,  defendants.     N.  J.  Laws  (1898),  c.  226, 

p.  213.  §  24. 

Actions  most  be  prosecuted  within  one  5.  Form  of  Action.  —  The  action  shall 

year  from  the  date  of  issuing  the  sum-  be  against  the  builder  and  in  the  same 

mons  or  at  such  other  time  as  the  court  form  as  in  other  actions  upon  contract, 

may  direct.     N.  J.  Laws  (1898),  c.  226,  N.  J.  Laws  (1898),  c.  226,  §  24. 

^   18.  Practice,  proceedings  and  pleadings 

3.  That  defendants  were  summoned  shall  be  as  in  other  actions  to  recover 
must  be  stated.  N.  J.  Laws  (1898),  c.  money  due  on  account.  N.  J.  Laws 
226,  §  24.  (1898),  c.  226,  §  24. 
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Jive  thousand  dollars,  for  the  price  and  value  of  goods  before  that 
time  sold  and  delivered  by  plaintiff  to  the  said  William  IVesl,  at  his 
request,  and  in  the  like  sum  of  money  for  the  price  and  value  of 
goods  before  that  time  bargained  and  sold  by  the  plaintiff  to  the  said 
William  West,  at  his  request,  and  in  the  like  sum  of  money  fbr  the  price 
and  value  of  work  done  and  materials  before  that  time  provided  for 
the  same  by  the  plaintiff  for  the  said  William  West,  and  in  like  sum 
of  money  before  that  time  loaned  by  the  plaintiff  to  the  said  William 
West,  at  his  request,  and  in  like  sum  of  money  for  money  before  that 
time  received  by  the  said  William  West  for  the  use  of  the  plaintiff, 
and  in  like  sum  of  money  before  that  time  paid  by  the  plaintiff  for 
the  use  of  the  said  William  West,  at  his  request,  and  in  like  sum  of 
money  for  interest  before  that  time  due  from  the  said  William  West 
to  the  plaintiff,  for  the  plaintiff  having  foreborne  moneys  before  that 
time  due  from  the  said  William  West  to  the  plaintiff,  at  the  request 
of  the  said  William  West,  for  a  long  time  then  elapsed,  and  in  the 
like  sum  of  money  for  money  before  that  time  found  to  be  due  from 
the  said  William  West  to  the  plaintiff,  on  an  account  then  and  there 
stated  between  them. 

And  the  said  William  West,  afterward,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Freehold,  in  the  county  aforesaid,  in  consideration 
of  the  premises  respectively,  promised  to  pay  the  said  several  last 
mentioned  moneys  to  the  plaintiff  on  request,  yet  notwithstanding  the 
said  William  West,  although  often  requested  so  to  do,  has  not  paid 
any  of  said  moneys  or  any  part  thereof  to  the  said  plaintiff,  but  to 
pay  the  same  or  any  part  thereof  has  wholly  neglected  and  refused, 
to  the  damage  of  said  plaintiff  eight  thousand  dollars,  and  thereupon 
plaintiff  brings  his  suit,  etc. 

And  the  plaintiff  avers  that  the  said  debt  is,  by  virtue  of  the  pro- 
visions of  an  act  to  secure  to  mechanics  and  others  payment  for  their 
labor  and  materials  in  erecting  any  building,  approved  June  14, 
1898,  and  the  supplements  thereto,  a  lien  on  a  certain  building  and 
curtilage  thereto,^  described  as  follows,  to  wit:  {describing  the  same 
as  in  the  lien-claini).^ 

Jeremiah  Mason,  Attorney. 

(^Attach  bill  of  particulars,  setting  out  the  items  as  in  the  lien-claim, 
with  credits  and  balance  due^^ 

Form  No.  13745.* 

(  Title  of  court  and  cause  as  in  Form  No.  5937. ) 

The  plaintiff  aforesaid  complains  of  the  defendants  aforesaid  and 
respectfully  shows  to  this  court, 

1.  Averment  of  Lien.  —  Declaration  2.  Description    of    Property.    —   The 

shall  conclude  with  an  averment   that  building  and  lot  must  be  described   in 

said  debt  is,  by  virtue  of  the  provisions  the  same  manner  as  in  the  claim.     N. 

of  an  act  to  secure  to  mechanics  and  J.  Laws  (1898),  c.  226,  §  24. 

others  payment  for  their  labor  and  mate-  S.Bill  of  Particulars.  —  A   schedule 

rials  in  erecting  any  building,  and  the  may    be   annexed    to    the    declaration. 

supplements   to  such   act,  a  lien   upon  N.  J.  Laws  (1898),  c.  226,  §  24. 

such    building  and    lot.      N.    J.   Laws  4.  See  supra.  Form    No.   13737,   and 

{1898),  c.  226,  §  24.  notes  thereto. 
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That  the  said  plaintiff  now  is,  and  at  the  times  hereinafter  stated 
was,  a  dealer  in  lumber  and  other  building  materials,  doing  business 
as  such,  in  the  city  oi  Madison,  in  the  county  of  Z>a«tf  and  state  of 
Wisconsin ; 

That  the  defendant  Richard  Roe  now  is,  and  at  the  times  herein- 
after stated  was,  the  owner  or  reputed  owner  of  a  certain  piece  or 
tract  of  land  in  the  city  of  Madison,  in  the  county  of  Dane  and  state 
of  Wisconsin,  and  more  particularly  described  as  follows,  to  wit: 
{Here  give  description  of  the  land^ ;  that  said  tract  or  piece  of  land 
is  situated  within  an  incorporated  city,  and  is  one  acre  in  extent; 

That  the  defendant  Samuel  Short  now  is,  and  at  the  times  herein- 
after stated  was,  a  contractor  and  builder,  doing  business  as  such  in 
the  city  oi  Madison,  in  the  county  oi  Dane  and  state  of  Wisconsin; 

That  on  the  first  day  oi  January,  a.  d.  iB>99,  the  said  defendants, 
Richard  Roe  and  Samuel  Short,  entered  into  a  contract  and  agreement, 
whereby  it  was  agreed  by  and  between  said  defendants  that  the  said 
Samuel  Short  should  erect  for  the  said  Richard  Roe  upon  the  lot  or 
tract  of  land  heretofore  described  a  three-story  brick  dwelling-house 
and  perform  the  labor  and  furnish  the  materials  necessary  for  the 
erection  and  construction  of  said  building;  that  the  defendant 
Richard  Roe,  by  said,  agreement  and  contract,  promised  and  agreed 
to  pay  to  the  said  Samuel  Short,  upon  the  completion  of  the  aforesaid 
building  and  the  aforesaid  contract,  the  sum  of  five  thousand  dollars, 
as  plaintiff  is  informed  and  believes; 

That  pursuant  to  said  contract,  the  defendant  Samuel  Short,  on 
sa.id  first  da.y  of  January,  entered  upon  the  construction  and  erection 
of  said  building,  and  completed  the  same  on  the  first  da.y  of  June, 
A.  D.  i899; 

That  on  said  first  day  of  January,  A.  d.  i899,  plaintiff  entered  into 
a  contract  and  agreement  with  the  defendant  Samuel  Short,  whereby 
it  was  agreed  by  and  between  the  said  defendant  Samuel  Short  and 
plaintiff  {Here  set  out  in  substance  the  contract  between  the  plaintiff  and 
the  contractor  for  the  furnishing  of  the  materials')-^ 

That  between  the  said  first  day  oi  January,  a.  d.  \899,  and  the 
tenth  day  of  April,  a.  d.  \899,  pursuant  to  said  contract  and  agreement 
with  the  defendant  Samuel  Short,  plaintiff  furnished  and  delivered  on 
the  aforesaid  premises,  for  use  in  the  construction  and  erection  of  the 
aforesaid  building,  certain  building  materials,  the  kind,  quality  and 
amount  of  said  materials  so  furnished  and  the  dates  upon  which  the 
same  were  furnished  and  the  amounts  charged  therefor  respectively 
being  shown  by  the  bill  of  particulars  hereto  attached,  marked 
Exhibit  A,  and  made  a  part  of  this  complaint; 

That  said  building  materials  so  sold  and  delivered  by  plaintiff  were 
used  by  said  defendant  Samuel  Short  in  and  upon  said  building,  upon 
the  land  heretofore  described; 

That  under  and  by  virtue  of  the  aforesaid  agreement,  between 
plaintiff  and  the  defendant  Samuel  Sh»rt,  the  said  Samuel  Short 
became  indebted  to  plaintiff  for  the  building  materials  so  sold  and 

1.  If  action  be  brought  by  a  subcon-     between  him  and  the  contractor.     Wi§. 
tractor  or  employee,  the  complaint  shall     Stat.  (1898),  §  3322 
also  set  forth  in  substance  the  contract 
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delivered  in  the  sum  oi  five  hundred  do\\a.vs,  which  said  sum  has  not 
been  paid,  nor  any  part  thereof,'  and  the  whole  thereof  remains  justly 
due  and  owing  to  plaintiff; 

That  the  last  date  upon  which  said  materials  were  sold  and  deliv- 
ered is  the  /<?«M  day  of  April,  a.  d.  i89P; 

That  on  the  eleventh  day  of  April,  a.  d.  \2>99,  and  within  sixty  days 
from  the  last  date  upon  which  said  materials  were  furnished,  plaintiff 
furnished  to  the  defendant  Richard  Roe, "^  by  delivering  the  same  to 
the  said  Richard  Roe,  personally,  a  notice  in  writing,  which  said  notice 
set  forth  that  plaintiff  had  been  employed  by  the  said  contractor 
Samuel  Short  to  furnish  lumber  and  other  building  materials  to  be 
used  in  the  erection  and  construction  of  the  aforesaid  building, 
together  with  a  description  of  such  building,  and  the  land  upon 
which  it  was  being  erected;  that  plaintiff  had  furnished  between  the 
first  day  oi  January,  a.  d.  \W9,  and  the  tenth  day  oi  April,  a.  d.  \W9, 
certain  lumber  and  building  materials,  the  same  being  specified  in 
said  notice,  and  that  there  was  due  on  said  eleventh  day  of  April,  a.  d. 
\2>99,  to  the  plaintiff  therefor,  from  the  said  Satnuel  Short,  the  sum  of 
five  hundred  doWsiVs,  and  that  plaintiff  claimed  a  lien  therefor  upon 
said  property  therein  described  under  the  provisions  of  chapter  143  of 
the  Statutes  of  Wisconsin  of  1898; 

That  on  the  tenth  day  of  June,  a.  d.  \W9,  and  within  six  months 
from  the  date  of  the  last  charge  for  the  furnishing  of  the  building 
materials  aforesaid,  plaintiff  duly  filed,  as  required  by  law,  his  claim 
for  a  lien  for  the  amount  due  and  owing  him  as  aforesaid  from  the 
defendant  Samuel  Short,  in  the  office  of  the  clerk  of  the  Circuit  Court 
of  the  county  of  Dane,  which  claim  for  a  lien  so  filed  contained  a 
statement  of  the  contract  or  demand  on  which  it  is  founded,  the  name 
of  the  person  against  whom  the  demand  is  claimed,  the  name  of  the 
claimant,  the  last  date  of  furnishing  of  materials,  a  description  of 
the  property  affected  thereby,  a  statement  of  the  amount  claimed, 
the  name  of  the  owner  or  reputed  owner  of  the  aforesaid  property, 
and  all  other  material  facts  in  relation  thereto,  which  said  claim  was 
duly  signed  by  Jeremiah  Mason,  attorney  for  the  claimant,  which  said 
claim  and  all  allegations  thereof  are  true,  and  is  hereby  made  a  part 
of  this  complaint  as  if  the  same  were  herein  specifically  alleged  and 
set  forth;  a  copy  thereof  is  hereto  annexed  and  marked  Exhibit^; 
that  one  year  has  not  elapsed  since  the  furnishing  of  the  building 
materials  aforesaid  and  the  commencement  of  this  action;  that  there 
is  now  due  to  and  owing  plaintiff  from  said  defendant  Samuel  Short, 
by  reason  of  the  premises,  over  and  above  all  payments  made  on 
account  of  said  materials  furnished,  the  sum  of  five  hundred  dollars, 
together  with  interest  thereon  from  the  tenthd^.y  ol  April,  a.  d.  \W9. 

Wherefore  plaintiff  demands  judgment  that  the  amount  due  to  the 
plaintiff  be  ascertained  and  adjudged,  and  that  the  xnt^x^^toi  Richard 
Roe,  the  person  owning  said  premises  at  the  commencement  of  the 
erection  and  construction  of  the  building  aforesaid  upon  the  premises 

1.  If  action  be  brought  by  a  subcon-     section  3315  of  the  statutes  of  1898,  and 
tractor  or  employee,  the  complaint  shall     the  date  of  the  service  thereof.     Wis. 
allege  that  plaintiff  gave  notice  to  the     Stat.  (1898),  §  3322. 
owner  of  the  property  as  required  by 
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hereinbefore  described,  of,  in  and  to  the  premises  aforesaid,  or  the 
interest  therein  which  the  said  Richard  Roe  or  any  person  claiming 
under  him  has  since  acquired,  be  sold  to  satisfy  the  amount  of  the 
lien  so  ascertained  and  adjudged,  with  the  costs  of  this  action, 
together  with  such  other  and  further  relief  as  may  be  equitable; 

And  that  if  upon  such  sale  any  deficiency  shall  arise  in  the  pay- 
ment of  the  amount  adjudged  due  to  plaintiff  on  account  of  his 
aforesaid  lien  upon  the  confirmation  of  said  sale,  judgment  may  be 
rendered  against  the  defendant  legally  liable  to  pay  the  same,  and 
that  plaintiff  may  have  execution  therefor  as  in  ordinary  judgments, 
as  provided  by  law. 

{^Signature  of  attorney,  and  verification  as  in  Form  No.  5937. ) 

bb.  Against  Owner  Personally. 
(ad)  After  Notice  of  Claim  Against  Contractor.^ 

Form  No.  13746.* 

(^Title  of  court  and  venue  as  in  Form  No.  69Jf.6.) 

Richard  Roe,  the  defendant  in  this  suit,  was  summoned  to  answer 
unto  the  plaintiff,  John  Doe,  in  an  action  upon  contract,  and  there- 
upon said  plaintiff,  hy  Jeremiah  Mason,  his  attorney,  complains,  for 
that  whereas,  heretofore,  to  wit,  on  the  tenth  day  oi  January,  one 
thousand  eight  hundred  and  ninety-nine,  at  Allento7vn,  in  said  county 
of  Monmouth,  the  said  defendant,  Richard  Roe,  entered  into  a  con- 
tract in  writing  with  one  William  West,  whereby  it  was  agreed  that 
the  said  William  West  would  construct  and  erect  a  certain  two-^toxy 
frame  dwelling-house  on  that  certain  piece  of  land  on  the  south  side 
of  Adams  street,  between  Murray  and  Madison  streets,  in  said  city  of 
Allento7vn,  in  said  county  of  Monmouth,  according  to  the  provisions 

1.  Precedent.  —  In  Frank  v.  Hudson  Donald,  who  refused  to  pay  the  same; 
County.  39  N.  J.  L.  347,  the  declaration  that  plaintiffs  afterward,  on  October 
was  substantially  as  follows:  That  the  7th,  gave  notice,  in  writiog,  to  the  de- 
defendants,  on  December  19th,  1874,  fendants,  being  the  owners  of  said 
made  a  contract  in  writing  with  one  pavilions,  that  said  sum  of  $350  was 
McDonald,  by  which  McDonald  was  to  due  to  them,  the  plaintiffs,  etc.,  and 
erect  and  finish  two  pavilions  on  Snake  had  been  demanded  of  McDonald,  who 
Hill,  in  Hudson  county,  according  to  had  refused  to  pay;  that  defendants 
specifications,  and  to  find  materials  for  were  then  satisfied  of  the  correctness  of 
the  same,  for  which  said  McDonald  was  said  demand,  and  that  there  was  then 
to  receive  $6,718;  that  said  contract,  or  a  due  from  defendants  to  McDonald  the 
duplicate  thereof,  was.  on  December  sum  of  $500  on  the  original  contract; 
23d,  filed  in  the  office  of  the  clerk  of  that  McDonald  has  never  paid  plain- 
Hudson  county,  before  any  work  was  tiffs;  by  means  whereof,  etc.  It  was 
done  or  materials  furnished.  That  on  held  that  demurrer  to  the  declaration 
April  22d,  1875,  said  McDonald  em-  should  have  been  overruled,  and  that 
ployed  the  plaintiffs,  who  agreed  with  the  plaintiff  was  entitled  to  maintain 
McDonald  to  paint  the  said  pavilions  at  his  action,  although  the  property  was 
Snake  Hill,  and  to  furnish  certain  ma-  thatof  a  municipal  corporation  and  used 
terials  required  to  be  furnished  by  the  for  public  purposes, 
original  contract,  for  which  McDonald  2.  New  Jersey.  —  Laws  (1898),  c.  226, 
agreed  to  pay  plaintiffs  $350;  that  plain-  §§  3-5. 

tiffs  did  paint  and  furnish  the  said  ma-  See  also,  generally,  supra,  note  i,  p. 

terials,  according  to  their  contract,  and  213. 
demanded  the  said  sum  of  $350  of  Mc- 
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of  said  contract  and  the  plans  and  specifications  thereto  annexed 
and  made  a  part  thereof. 

By  said  contract  it  was  provided  that  {Here  set  out  the  substance 
of  the  contract  to  be  performed  on  the  part  of  the  builder^;  and  by  said 
contract  it  was  further  provided  and  agreed  that  in  consideration  of 
the  said  covenants  and  agreements  of  the  said  Willia)n  West  in  said 
contract  mentioned,  being  by  him  duly  performed  and  kept,  the 
defendant,  Richard  Roe.,  should  and  would  cause  to  be  paid  to  the 
said  William  West.,  for  erecting  and  constructing  the  aforesaid  building 
and  furnishing  the  materials  therefor,  the  ^\xvi\  oi  five  thousand  d.o\- 
lars,  payment  to  be  made  in  the  following  manner,  to  wit:  {Here 
state  manner  in  which  pay7nents  were  to  be  made),  which  said  contract, 
signed  and  sealed  by  the  said  William  West  and  Richard  Roe,  plain- 
tiff now  brings  herein  into  court,  the  date  whereof  is,  to  wit,  the  day 
and'year  last  above  mentioned. 

And  said  plaintiff  avers  that  afterward,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  contract,  or  a  duplicate  thereof,  was  filed 
in  the  office  of  the  clerk  of  the  said  county  of  Monmouth,  which  said 
filing  was  before  any  materials  were  furnished  or  any  work  was  done 
toward  the  erection  and  construction  of  said  building.^ 

And  said  plaintiff  further  avers  that  afterward,  to  wit,  on  the  first 
day  of  February,  one  thousand  eight  hundred  and  ninety-nine,  at  the 
place  aforesaid,  the  said  William  West  employed  plaintiff,  and  plain- 
tiff agreed  with  said  William  West,  to  furnish  the  following  materials, 
to  wit:  {state  materials  to  be  furnished  under  the  contract,  and  which 
were  furnished)  required  to  be  furnished  by  the  contract  heretofore 
mentioned  and  made,  between  the  said  Williafn  West  and  Richard 
Roe.  It  was  then  and  there  agreed  by  the  said  Williafn  West  that 
he,  the  said  William  West,  would  pay  the  plaintiff  therefor  the  sum 
of  three  hundred  dollars  when  the  said  plaintiff  had  furnished  the 
same. 

And  the  said  plaintiff  further  avers  that  afterward,  to  wit,  on  the 
day  and  year  and  at  the  place  last  aforesaid,  said  plaintiff,  pursuant 
to  said  agreement  with  the  said  William  West,  did  furnish  to  the 
said  William  West  the  following  materials,  to  wit:  {Here  specify  the 
materials'),  which  said  materials  were  necessary  for  the  construction 
of  the  said  building,  and  were  required  under  the  aforesaid  contract 
between    the  said  defendant  and  said  William  West,  and   that  said 

1.  That  contract  was   in   writing  and  ant's  account  need  not  be  alleged.     Nor- 

that   the   same   or  a  duplicate  thereof  folk,  etc..  R.  Co.  s'.  Howison,  8i  Va.  125. 

was  filed  in   the  clerk's  office  must  be  Indebtednesstocontractor  at  time  notice 

stated.     Summerman    v.    Knowles,  33  was  given  need  not  be  alleged.  Norfolk, 

N.  J.  L.  202.  etc.,   R.   Co.   v.    Howison,   81  Va.    125; 

That  account  was  approved  by  the  gen-  Roanoke   Land,  etc.,   Co.   v.  Karn,  So 

eral  contractor  need  not  be  stated.    Nor-  Va.  589. 

folk,  etc.,  R.  Co.  V.  Howison,  81  Va.  Where  an  account  is  disputed  by  the 

125.  original  contractor,  claimant  must  allege 

That  amount  of  claim  had  been  ascer-  that  he  has  complied  with  his  contract 

tained  to  be  due  from  the  general  con-  with  the  original  contractor,  and  a  sim- 

tractor  to  the  subcontractor  need  not  be  pie  averment  that  he  has  served  notice 

alleged.     Norfolk,  etc.,  R.  Co.  v  Howl-  and  filed  his  account  as  provided  by  the 

son,  81  Va.  125.  statute  is  not  sufficient.     Kirn  z/.  Cham- 

That  contractor  failed  to  object  to  claim-  pion  Iron  Fence  Co.,  86  Va.  608. 
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materials  were  then  and  there  used  in  the  erection  and  construction 
of  the  aforesaid  building,  by  reason  whereof  the  said  William  West " 
then  and  there  became  indebted  to  this  plaintiff  in  the  sum  of  three 
hundred  dollars. 

And  plaintiff  further  avers  that  he,  the  said  plaintiff,  then  and 
there  demanded  of  the  said  William  West,  the  aforesaid  sum  of  three 
hundred  dollars,  and  that  the  said  William  West  then  and  there 
refused  to  pay  the  same  or  any  part  thereof  to  the  said  plaintiff. 

And  plaintiff  further  avers  that  upon  the.  fifteenth  day  of  February, 
in  the  year  last  aforesaid,  at  the  place  aforesaid,  plaintiff  gave  notice 
in  writing  to  the  said  defendant,  Richard  Roe,  the  said  Richard  Roe 
being  then  and  there  the  owner  of  the  aforesaid  building,  that  the 
said  William  West  was  indebted  to  plaintiff  in  the  said  sum  of  three 
hundred  dollars,  for  materials  furnished  at  his  request,  in  the  erection 
and  construction  of  the  aforesaid  building,  and  that  payment  of  said 
sum  had  been  demanded  by  said  plaintiff  ,of  the  said  William  West, 
and  that  the  said  William  West  had  refused  to  pay  the  same  or  any 
part  thereof,  and  that  said  defendant,  Richard  Roe,  was  required  to 
retain  said  amount  so  due  and  claimed  by  plaintiff  out  of  the  money 
owing  by  him  to  the  said  William  West,  and  to  pay  the  same  to  / 
plaintiff. 

And  the  plaintiff  further  avers  that  the  aforesaid  defendant,  Richard 
Roe,  was  then  and  there  satisfied  of  the  correctness  of  said  demand, 
and  that  there  was  then  owing  from  defendant  to  said  William  West 
the  said  sum  of  three  hundred  dollars,  under  the  contract  heretofore 
mentioned,  entered  into  between  the  said  defendant  and  the  said 
William  West,  for  materials  furnished  for  and  used  in  the  erection  of 
the  aforesaid  building. 

That  after  the  giving  of  the  said  notice  to  the  said  Richard  Roe,  in 
writing,  by  said  plaintiff,  to  wit,  on  the  day  and  year  and  at  the  place 
last  aforesaid,  there  became  due  and  was  owing  from  the  said  Richard 
Roe  to  said  William  West  the  sum  of  three  hundred  dollars,  under  and 
pursuant  to  the  contract  made  between  said  Richard  Roe  and  the  said 
William  West,  and  that  the  said  William  West  has  never  paid  to  the 
plaintiff  said  sum  of  three  hundred  dollars  or  any  part  thereof,  all  of 
which  the  said  defendant  then  and  there  had  notice,  to  wit,  on  the 
day  and  year  and  at  the  place  last  aforesaid,  by  means  of  which  and 
by  force  of  the  statute  in  such  case  made  and  provided,  the  said 
Richard  Roe  became  and  was  indebted  to  plaintiff  in  the  sum  of  three 
hundred  dollars,  to  wit,  on  the  day  and  year  and  place  aforesaid,  and 
being  so  indebted,  he,  the  said  Richard  Roe,  afterward,  to  wit,  on 
the  day  and  year  and  at  the  place  last  aforesaid,  in  consideration 
thereof,  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  three  hundred  dollars,  when  he, 
the  said  defendant,  should  be  thereunto  afterward  requested. 

{Insert  here  the  common  counts^ 

Yet  the  defendant,  Richard  Roe,  has  disregarded  his  promise  and 
has  not  paid  the  said  moneys  or  any  part  thereof,  to  the  damage  of 
the  plaintiff  five  hundred  dollars,  and  therefore  he  brings  his  suit, 
etc. 

{Signature  of  attorney  as  in  Form  No.  6946. ) 
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(J)b)  Refusing  to  Furnish  Statement  of  Terms  of  Contract  with  Contractor. 
Form  No.  13747.' 

(^Title  of  court  and  cause  as  in  Form  No.  59S6.) 
The  above  named   plaintiff,  for  complaint  against  the  defendant 
above  named,  alleges  on  information  and  belief, 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant  was  and 
still  is  the  owner  in  fee  {or,  if  defendani's  interest  be  other  than  in  fee, 
state  his  interest  specifically)  of  the  land  and  real  property  situated  in 
the  city  of  Albany,  in  the  county  of  Albany  and  state  of  New  York, 
and  bounded,  known  and  described  as  follows,  to  wit:  (^give  descrip- 
tion of  the  property  sufficient  for  identification'). 

II.  That  on  or  about  \.\\&  first  day  oi  January,  iS99,  the  plaintiff 
performed  work  and  furnished  materials,  which  said  labor  was 
performed  and  materials  furnished  toward  and  actually  used  in 
the  erection  (or  altering  or  repairing)  of  the  building  situated  upon 
the  above  described  land  and  for  the  improvement  of  said  premises. 
The  aforesaid  labor  was  performed  for  and  said  materials  furnished 
to  William  West.,  the  contractor  of  the  said  defendant,  to  be  used  in 
the  erection  of  the  aforesaid  building. 

III.  That  on  or  about  t\it  first  day  of  January,  i899,  the  plaintiff 
demanded  of  the  defendant  (or  of  Nathan  Hale,  the  duly  authorized 
agent  of  the  defendant)  a  statement  of  the  terms  of  the  contract 
between  defendant  and  the  said  William  West,  as  contractor,  pursuant 
to  which  said  building  was  being  erected  and  said  improvement  of  the 
aforesaid  real  property  was  being  made,  and  of  the  amount  due  or  to 
become  due  to  said  William  West  on  said  contract;  that  the  said 
defendant  (or  said  Nathan  Hale)  upon  such  demand,  refused  and 
neglected  to  furnish  such  statement  to  plaintiff,  or  to  inform  plaintiff 
of  the  terms  of  said  contract  or  the  amount  due  thereon  to  said  con- 
tractor (or  wilfully,  intentionally  and  knowingly  did  falsely  state  the 
terms  of  said  contract  and  the  afnount  due  or  to  become  due  thereon  to  said 
contractor). 

IV.  That  no  part  of  plaintiff's  claim  against  said  William  West,  for 
labor  performed  and  materials  furnished  as  aforesaid,  has  been  paid, 
and  the  whole  thereof,  amounting  to  the  sum  of  five  hundred  dollar's, 
with  interest  thereon  from  the  first  day  of  January,  iS99,  remains 
due  and  unsatisfied. 

V.  That  on  the  tenth  day  oi  March,  i899,  plaintiff  obtained  a  judg- 
ment in  the  Supreme  Court  of  the  state  of  New  York  in  and  for  the 
county  olAlba7iy,  against  Williatn  West,  for  the  amount  of  his  said, 
claim,  to  wit,  the  sum  of  five  hundred  dollars,  with  interest  thereon 
from  the  first  day  of  January,  iS99,  together  with  his  costs  and 
expenses  of  said  action,  to  the  amount  of  thirty  dollars;  that  execu- 
tion was  duly  issued  upon  said  judgment  against  the  said  William  West, 
which  execution  has  been  duly  returned  by  the  sheriff  of  the  county 
of  Albany,  wholly  unsatisfied. 

VI.  That  by  reason  of  said  refusal  and  neglect  (or  false  statement) 

1.  A^ew  York.  —  Laws  (1897),  c.  418,  See  also,  generally,  supra,  note  i, 
§8.  p.  213. 
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on  the  part  of  defendant,  plaintiff  has  sustained  a  loss  and  been  dam- 
aged to  the  amount  of  five  hundred  and  eighty-eight  dollars  and  fifty 
cents,  with  interest  thereon  from  the  tenth  day  of  March,  i899. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  amount  oi  five  hundred  and  eighty- eight  dollars  and  yf/Ty  cents,  with 
interest  thereon  from  the  tenth  day  of  March,  i899,  and  all  costs  and 
expenses  of  this  action. 

(^Signature  of  attorney,  address,  and  verification  as  in  Form  No.  111)51. ) 

{]))  Before  Justice  of  the  Peace. 

Form  No.  13748.' 
(Precedent  in  Heier  v.  Meisch,  33  Mo.  App.  37.)* 

CiT^ofst^Tom-s^'  \  ^^-     ^^^^^^  ^-  ^-  C^onin,  Justice  of  the  Peace. 

Louis  Heier,  plaintiff,         "] 

^/     /      nr  -^t'     J  t:'    J    ■  i,\  Petition  on  mechanic's  lien. 
Charles  Meisch  and  rrederick  j 

Mueller,  defendants.  J 
Plaintiff  Louis  Heier  states  that  the  defendant  Charles  Meisch  is 
justly  indebted  to  him  in  the  sum  of  ninety-two  and  forty  one-hun- 
dredths  dollars  upon  the  following  account,  to-wit:  Charles  Meisch  to 
Louis  Heier,  to  11  days  and  5  hours  carpenter  work  on  building  of 
F.  Mueller,  irom /any  13,  '87,  to  April  29,  at  20c.  per  \iOMr,%lJt3.00; 
credit  by  cash  rec'd,  ^0.60;  balance  (equal  to  ^5  days  and  2  hours)  due 
%92.Jf.O;  that  the  same  is  a  just  and  true  account  of  the  demand  due 
him  after  all  just  credits  and  set-offs  have  been  given  for  the  work  and 
labor  done  in  the  erection  of  tivo  t7i'o-story  brick  buildings  on  the 
following  described  parcels  of  land,  to-wit:  {describing  realty')',  that 
said  work  and  labor  was  continuously  done  upon  said  buildings 
between  the  thirteenth  day  oi  January,  i887,  and  the  twenty-ninth  day 
oi  April,  iS87,  on  which  last  named  day  said  demand  became  due  in 
all  its  particulars;  that  said  Charles  Meisch  has  promised  to  pay  the 
same,  but  has  failed  and  neglected  so  to  do,  leaving  said  balance  of 
ninety-two  and  forty  cne-hu/idredihs  dollars  still  due  and  payable  after 
all  just  credits  and  set-offs  have  been  given;  that  said  work  and 
labor  was  done  at  the  special  instance  and  request  of  said  Charles 
Meisch,  who  was  the  original  contractor  for  the  making  and  erection 
of  said  improvements  with  and  for  the  defendant  Frederick  Mueller, 
who  is  the  owner  of  said  property  and  the  improvements  thereon 
erected;  that  the  prices  charged  for  said  work  and  labor  are  reason- 
able and  just;  that  within  sixty  days  after  the  accruing  of  said 
account  and  demand,  to-wit,  on  the  thirteenth  day  oi  June,  i8<97, 
plaintiff  filed  with  the  clerk  of  the  circuit  court  of  the  city  of  St. 
Louis  his  account  of  the  demand  due  him  as  aforesaid  after  all  just 

1.  Missouri.  —  Rev.    Stat.    (1889),   §     the  ground  that  it  did  not  state  that  the 
6159  ei  seq.  two  lots  were  contiguous  or  the  build- 
See   also,    generally,   supra,   note   i,     ings  erected  under  one  contract.    It  was 

p.  213.  held,  however,  that  the  allegation  in  the 

2.  This  petition  was  objected  to  on     petition    was   sufficient   under   section 
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credits  and  set-offs  had  been  given,  together  with  a  full  and  true 
description  of  the  property  as  aforesaid,  upon  which  his  lien  was 
intended  to  apply,  duly  verified  by  the  oath  of  plaintiff,  after  first, 
to- wit,  on  the  third  da.y  oi  A/ay,  iS87,  giving  ten  days  previous  notice 
in  writing  to  the  defendant  Frederick  Mueller  of  his  said  claim  and 
demand,  the  amount  thereof,  and  from  whom  due,  and  of  his  inten- 
tion to  file  a  lien;  that  prior  to  the  filing  of  this  petition,  to-wit,  on 
the  third  ^a.y  oi  June,  i857,  plaintiff  filed  with  the  clerk  of  the  circuit 
court  of  the  city  of  St.  Louis  aforesaid,^  a  notice  showing  when  and 
before  what  justice  of  the  peace  this  suit  would  be  instituted. 
Wherefore  plaintiff  prays  judgment  against  the  defendant  Charles 
Meisch  in  the  sum  of  ninety-two  and  forty  one- hundredths  dollars, 
interest  and  costs,  and  that  the  same  may  be  a  lien  on  the  property 
and  improvements  above  described,  and  sold  according  to  law. 

By  Ed.  L.  Gottschalk,  Atty.  for  Pl'ff. 


(3)  By  Executor  of  Assignee  of  Subcontractor. 

Form  No.  13749.' 

(Precedent  in  Ballou  v.  Black,  21  Neb.  131.)* 

\Everett  G.  Ballou  and  John  Doe,  as^ 
executors  of  the  last  will  and  testa- 
ment   of  Moses   Ballou.,   deceased^ 
assignee  of  Otis  H.  Ballou^  plain- 
tiffs,    • 

against 

William    Winscit,  John   Black    and 
First  Methodist   Episcopal  Church 
of  Plattsmouth,  defendants. 
The  plaintiffs,  as  executors  of  the  last  will  and  testament  of  Moses 

Ballou,  deceased,  for  cause  of  action  herein,  allege  and   show  to  the 


In 


the  District  Court   of  Cass 
County,  Nebraska. 


3195  of  the  revised  statutes  of  1879,  and 
the  judgment  rendered  for  plaintiff 
was  affirmed. 

1.  Notice  Filed  with  Clerk  of  Court  — 
Generally.  —  Before  the  commence- 
ment of  any  suit  before  a  justice  of  the 
peace  to  enforce  a  mechanic's  lien,  the 
plaintiff  shall  file  with  the  clerk  of 
the  circuit  court  a  notice  showing  when 
and  before  what  justice  of  the  peace 
said  suit  will  be  instituted,  and  before 
any  process  shall  be  issued  he  shall 
file  with  the  justice  a  statement  of  the 
facts  constituting  his  cause  of  action 
and  a  description  of  the  property 
sought  to  be  charged  with  the  lien. 
Mo.  Rev.  Stat.  (1889),  §  6161. 

But  the  notice  may  be  filed  simulta- 
neously with  the  lien.  All  that  is  re- 
quired is  that  it  be  filed  before  the 
commencement  of  the  suit.  Schroeder 
V.  Mueller,  33  Mo.  App.  28. 

Must    state    on    what     account    the 


amount  claimed  is  due.  McKelvey  7>. 
Wonderly,  26  Mo.  App.  631. 

Address  of  the  justice  need  not  be 
given  in  notice.  Heier  71.  Meisch,  33 
Mo.  App.  35.      • 

May  designed  by  attorney  of  -the  claim- 
ant.     Heier  v.   Meisch,   33   Mo.   App. 

35- 

For  form  op  notice  of  object  of  action 
see  Form  No.  13076. 

^Notice  or  statement  of  cause  of  action 
must  be  filed  with  justice  in  order  to  give 
him  jurisdiction,  and  the  record  must 
show  such  filing.  Sanderson  v.  Flem- 
ing, 37  Mo.  App.  595.  Which  notice 
shall  contain  a  description  of  the  prop- 
erty sought  to  be  charged  with  the 
lien.     Mo.  Rev.  Stat.  (1889),  §  6161. 

2.  Nebraska.  — Comp.  Stat.  (1899),  g§ 
3669,  3679. 

See,  generally,  supra,  note  i,  p.  213. 

3.  Judgment  rendered  for  plaintiff  in 
this  case  was  affirmed  upon  appeal. 
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court]^  that  during  the  several  times  mentioned  in  the  bill  of  items 
hereto  attached,  one  William  JVinscil  wa.s  engaged  in  the  business  of 
a  contractor  and  builder.  That  on  the  2d  day  of  September^  i881,  said 
Winscii  entered  into  a  joint  agreement  with  one  John  Black,  and  the 
First  Methodist  Episcopal  Church,  of  Plattsmouth,  who  are  the  owners  of 
the  building  and  lots  upon  which  the  building  was  erected,  hereinafter 
described,  whereby  in  consideration  of  twelve  thousand  one  hufidred' 
dollars,  to  be  paid  said  Winscit  by  said  Black  and  said  church,  he,  the 
said  Winscit,  agreed  to  erect  for  said  Black  and  said  church  certain 
buildings,  to-wit:  {^describing  buildings  and  realty^.  That  for  the  pur- 
pose of  carrying  out  this  agreement,  and  at  the  request  of  the  said  above 
owners,  the  said  Winscit  purchased  of  one  Otis  H.  Ballou,  a  lumber 
dealer  in  the  city  of  Omaha,  certain  building  materials  at  certain  times 
and  prices,  to-wit:  The  several  items  of  lumber  set  forth  in  the  item- 
ized* accounts  hereto  attached  at  the  dates  therein  mentioned,  for 
which  he  agreed  to  pay  the  several  amounts  of  money  charged 
opposite  the  several  items,  amounting  in  the  aggregate  to  fourteen 
hundred  and  eighty-four  and  11-100  dollars,  and  of  the  value  oi  fourteen 
hundred  and  eighty-four  and  11-100  dollars. 

That  said  Otis  H.  Ballou  furnished  to  said  ^//z^r/V  said  materials  at 
the  dates  therein  mentioned,  to  be  used  in  the  construction  of  said 
buildings,  and  the  same  were  so  used  in  the  construction  thereof. 

That  the  bill  of  items  hereto  attached  is  a  true  and  correct  bill  of 
the  material  furnished  to  said  WinsAt;  that  the  several  items  of  lum- 
ber therein  mentioned  were  worth  the  amounts  severally  charged  on 
them,  and  that  no  part  of  said  bill  has  ever  been  paid.  That  the  said 
Winscit  absconded  from  the  city  of  Omaha,  and  that  according  to  the 
best  of  plaintiff's  knowledge  he  is  financially  worthless  and  insolvent. 
That  on  or  about  the  25th  day  of  Noi>ember,  iS81,  the  said  Otis  H. 
Ballou  did,  according  to  the  statute  for  such  cases  made  and  pro- 
vided, and  before  sixty  days  had  elapsed  from  the  furnishing  of  said 
material  to  said  Winscit,  prepare  a  sworn  statement  of  the  items  of 
materials  furnished  said  Winscit  for  said  buildings,  with  the  amount 
due  him  from  said  Winscit,  together  with  a  description  of  the  land 
upon  which  the  same  were  used,  which  said  statement  verified  by  the 
affidavit  of  Otis  H.  Ballou  thereto  attached,  was  filed  in  the  office  of 
the  county  clerk  of  Cass  county,  in  which  said  materials  were  fur- 
nished, and  was  recorded  in  a  separate  book  provided  by  the  clerk 
for  that  purpose,  to-wit:  Book  A  of  Mechanics' Liens  Record,  and  he 
secured  a  lien  on  the  lots  and  buildings  herein  described  for  the  full 
amount  of  his  said  claim,  to-wit:  The  sum  oi  fourteen  hundred  and 
eighty-four  and  11-100  dollars  (^%l,Ji8Jf.ll),  with  interest  thereon  at  the 
rate  of  seven  per  cent,  per  annum  from  the  28th  day  of  September,  i881. 

That  on  or  about  the  10th  day  of  December,  i881,  the  said  Otis  H. 
Ballou  did,  for  value  received,  assign,  set  over,  and  transfer  his  said 
claim  and  lien  arising  therefrom  to  one  Moses  Ballou.  That  on  or 
about  the  16th  day  of  February,  a.  d.  \882,  the  said  Moses  Ballou  did 
depart  this  life,  being  at  his  death  a  resident  of  Douglas  county. 
That  the  said  Moses  Ballou  left  a  last  will  and  testament.     That  said 

1.  The  words  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 
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last  will  and  testament  were  duly  proved  and  allowed;. that  said  plain- 
tiffs were  severally  named  therein  as  executors  thereof;  that  the 
county  court  of  Douglas  county  issued  letters  testamentary  thereon 
to  the  persons  named  executors  therein,  and  that  said  executors 
accepted  the  trust  and  gave  the  bond  required  by  law;  that  said 
defendants,  although  requested,  have  hitherto  refused  and  do  now 
refuse  to  pay  the  amount  of  said  bill  or  any  part  thereof.  The 
plaintiffs  pray  this  court  that  an  account  be  taken  of  the  amount  due 
and  owing  them  from  said  defendants,  at  some  early  period  to  be 
fixed  by  this  court,  and  that  if  said  defendants  do  not  pay  the  said 
plaintiffs  the  amount  so  ascertained  to  be  due  them,  then  that  the 
said  premises  be  sold  or  leased  by  order  of  the  court  as  justice  and 
equity  may  require,  and  so  much  of  the  proceeds  thereof  as  may  be 
necessary  be  applied  to  the  liquidation  of  said  plaintiffs'  claim.  That 
plaintiffs  have  judgment  against  the  said  defendants  for  the  sutn  of 
fourteen  hundred  afid  eighty-four  and  11-100  dollars  (%l,Jf8Jf.ir),  with 
interest  thereon  at  the  rate  of  seven  percent,  per  annum  from  the 
28th  day  of  Septetnber,  a.  d.  id>81,  and  for  their  costs.  That  plaintiffs 
have  such  other  and  further  relief  in  the  premises  as  they  may  be 
entitled  to. 

[(^Signature  of  attorney,  and  verification  as  in  Form  No.  5923.^]^ 

(4)  On  Bond  Given  by  Owner  to  Release  Lien.^ 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

2.  Statutes  in  some  states  provide  that 
either  before  or  after  the  beginning  of 
an  action,  a  lien  may  be  discharged  or 
released  by  the  owner  executing  a  bond 
or  undertaking  with  sufficient  sureties 
conditioned  for  the  payment  of  any 
judgment  which  may  be  rendered 
against  the  property  for  the  enforce- 
ment of  the  lien.  Such  statutes  exist 
in  the  following  states,  to  wit: 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  45,  §§  10,  II. 

Florida.  —  Rev.  Stat.  (1S92),  §  1749. 
Indiana. — Horner's    Stat.    (1896),    § 

5303. 

Kansas. — Gen.  Stat.  (1897),  c,  96,  § 

34- 

Kentucky.  —  Stat.  (1894),  §  2478. 

Maine.  —  Stat.  (Supp.  1895),  c.  91,  §  7. 

Massachusetts. —  Stat.  (1895),  c.  404; 
Pub.  Stat.  (1882),  c.  191,  §  42  et  seq. 

Michigan.  —  Comp.  Laws  (1897),  § 
10716. 

New  York.  —  Laws  (1897).  c.  418,  § 
18,  subs.  4. 

Oklahoma.  —  Stat.  (1893),  §  4539. 

Form  of  Action.  —  Where  a  bond  has 
been  given  to  discharge  a  lien,  the 
complaint  should  be  in  the  usual  form 
to  foreclose  a  lien,  with  the  exception 
that  it  should  allege  the  giving  of  the 


bond  and  the  discharge  of  the  lien  so 
far  as  the  real  estate  is  concerned,  and, 
instead  of  asking  judgment  for  the  sale 
of  the  premises,  should  demand  relief 
as  against  the  persons  executing  the 
bond  for  the  amount  that  should  be  de- 
termined to  be  payable  upon  the  lien. 
Morton  v.  Tucker,  145  N.  Y.  244,  re- 
versing Morton  v.  O'Keefe,  (Brooklyn 
City  Ct.  Gen.  T.)  10  Misc.  (N.  Y.)  538; 
Reilly  v.  Poerschke,  (Supreme  Ct.  App. 
T.)  19  Misc.  (N.  Y.)  612;  Ringle  v. 
Matthiessen,   17  N.  Y.  App.   Div.  374. 

And  an  action  cannot  be  maintained 
for  the  foreclosure  and  sale  of  the  prem- 
ises, but  the  claimant  must  show  that 
he  had  a  valid  lien  upon  the  premises 
when  the  bond  was  filed,  and  that  but 
for  the  filing  of  the  bond  he  would  be 
entitled  to  enforce  his  lien  against  the 
property.  Copley  v.  Hay,  16  Daly 
(N.  Y.)  446- 

Beqoisites  of  Bill,  Complaint  or  Declara- 
tion,   Generally.  —  See,    supra,    note    2, 

P-  173- 

Parties  Defendant  —  Generally.  —  All 
persons  should  be  made  parties  defend- 
ant who  should  have  been  made  parties 
under  an  action  to  foreclose  the  lien 
had  not  bond  been  given.  Sheffield  v. 
Robison,  73  Hun  (N.  Y.)  173;  Ringle 
V.  O'Matthiessen,  (Supreme  Ct.  Tr.  T.) 
39  N.  Y.  Supp.  92. 
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Form  No.  13750.' 

{Commencing  as  in  Form  No.  137 S2,  and  continuing  down  to*.^ 
VI.  That  on  the  eighth  day  of  September,  iS99,  the  defendant  Richard 
Roe  duly  filed  with  the  clerk  of  said  Albany  county  an  undertaking 


All  lienors  should  \>z  made  parties 
defendant.  Scherrer  v.  Hopper,  (C. 
PI.  Gen.  T.)  45  N.  Y.  St.  Rep.  638. 

Sureties  upon  the  bond  should  be 
made  parties  defendant.  Garland  v. 
Van  Rensselaer,  71  Hun  (N.  Y.)  i; 
Jones  V.  McKenzie,  (N.  Y.  City  Ct. 
Gen.  T.)  20  Misc.  (N.  Y.)  222. 

Amount  of  bond  mast  be  fixed  by  the 
court.  Copley  v.  Hay,  16  Daly  (N.  Y.)446. 

Amount  of  bond  need  not  be  stated. 
That  the  amount  was  duly  fixed  is  suffi- 
cient when  coupled  with  the  allegation 
that  an  order  was  duly  made  by  the 
court  approving  the  bond  and  directing 
the  discharge  of  the  lien.  Ringle  v. 
Wallis  Iron  Works,  (Supreme  Ct.  Spec. 
T.)  16  Misc.  (N.  Y.)  167. 

That  bond  was  given  in  an  action  or 
special  proceeding  need  not  be  stated 
where  the  complaint  sets  out  a  proceed- 
ing for  the  cancellation  and  discharge 
of  a  mechanic's  lien  with  the  allegation 
that  the  bond  was  given  in  such  pro- 
ceeding. Ringle  I/.  Wallis  Iron  Works, 
(Supreme  Ct.  Spec.  T.)  16  Misc.  (N.  Y.) 
167. 

Name  of  obligee  need  not  be  alleged. 
The  presumption  is  that  it  was  executed 
to  the  counpf  clerk  as  required  by  the 
statute.  Reilly  7/.  Poerschke,  (Supreme 
Ct.  App.  T.)  19  Misc.  (N.  Y.)6i2. 

Precedents.  —  In  Morton  z;.  Tucker, 
145  N.  Y.  244,  the  complaint  in  sub- 
stance alleged  that  during  the  months 
of  July  and  August,  1894,  the  plaintiffs 
sold  and  delivered  unto  the  defendant, 
Sarah  E.  Tucker,  lime,  bricks  and  laths 
with  which  to  erect  several  buildings 
on  a  lot  of  land  in  the  city  of  Brooklyn 
(describing  the  premises),  and  that  such 
property  was  sold  and  delivered  at  the 
prices  agreed  upon  between  the  defend- 
ant. Tucker,  and  the  plaintiffs,  which 
amounted  in  the  aggregate  to  five  hun- 
dred, twenty-eight  dollars  and  forty- 
nine  cents,  no  part  of  which  has  been 
paid;  that  the  same  is  now  due  and 
owing;  that  on  the  thirteenth  day  of 
August,  1894,  and  within  ninety  days 
after  the  furnishing  of  the  materials  as 
alleged,  the  plaintiffs  filed  in  the  office 
of  the  clerk  of  the  county  of  Kings  a 
notice  of  lien,  in  the  form  and  manner 
prescribed  by  law;  that  on  the  twenty- 
ninth  day  of  August,  1894,  the  defend- 


ant duly  filed  with  the  clerk  of  that 
county  a  bond  duly  executed  by  her 
with  the  defendants  O'Keefe  and 
O'Hara  as  sureties,  in  the  amount  fixed 
by  the  supreme  court,  "conditioned 
for  the  payment  of  any  judgment 
which  might  be  rendered  against  the 
said  property,"  in  any  action  brought 
by  these  plaintiffs.  That  the  bond, was 
approved  by  a  justice  of  the  supreme 
court  and  after  filing  an  order  was  duly 
given  by  the  court  discharging  the 
plaintiffs'  lien.  The  prayer  was  for 
judgment  against  the  defendants  for 
the  sum  of  five  hundred  and  twenty- 
eight  dollars  and  forty-nine  cents,  with 
interest,  and  that  the  lien  be  declared  a 
valid  lien  until  its  discharge  as  afore- 
said. It  was  held  that  this  complaint 
was  sufficient  and  properly  stated  a 
cause  of  action,  and  the  action  of  the 
special  term  in  sustaining  a  demurrer 
thereto  was  reversed. 

In  Garland  v.  Van  Rensselaer,  71 
Hun  (N.  Y.)  I,  the  complaint  was  held 
sufficient  against  demurrer,  which  al- 
leged that  prior  to  the  first  day  of  Oc- 
tober, 1891,  Garland  S.  Van  Rensselaer 
was  the  owner  of  certain  premises  de- 
scribed; that  on  that  day  he  entered  into 
a  contract  with  the  Commonwealth  Se- 
curity Company  to  convey  said  prem- 
ises to  said  company;  that  under  said 
contract  the  company  took  possession 
of  the  premises,  and  while  in  possession 
contracted  with  the  plaintiff  to  erect  a 
building  thereon  for  which  said  com- 
pany agreed  to  pay  the  sum  of  one 
hundred  and  fifty  dollars;  that  plaintiff 
performed  said  contract  and  that  such 
performance  was  with  the  knowledge 
and  consent  of  said  Garland  S.  Van 
Rensselaer;  that  the  work  was  well 
worth  the  sum;  that  the  lien  was  filed 
for  said  work  and  thereafter  the  com- 
pany released  and  relinquished  to  Van 
Rensselaer  the  right,  title  and  interest 
in  said  premises;  that  Van  Rensselaer 
filed  a  bond  with  sureties  and  had  the 
lien  cancelled  of  record;  that  no  part  of 
the  contract  price  for  said  work  had 
been  paid. 

1.  New  York.  —  Laws  (1897),  c.  418, 
§  18.  subs.  4. 

See  also,  generally,  supra,  note  2, 
p.  234. 
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to  said  clerk  of  said  Albany  county,  duly  executed  by  said  defendant 
Michard  Roe,  with  the  defendants  Nathan  Hale  and  Samuel  Short,  as 
sureties,  in  the  sum  oi  five  thousand  CioWdS's,  the  amount  fixed  by  the 
order  of  Honorable  John  Marshall,  a  judge  of  the  Supreme  Court  of 
the  state  of  New  York,  conditioned  for  the  payment  of  any  judgment 
which  might  be  rendered  against  the  property  in  the  aforesaid  notice 
of  lien  described  in  any  action  brought  by  this  plaintiff  to  enforce  his 
aforesaid  lien.  That  the  defendants  Nathan  Hale  and  Samuel  Short 
duly  justified  as  sureties  upon  said  undertaking  as  required  by  law. 
That  upon  the  filing  of  said  undertaking  as  aforesaid,  an  order  was 
made  on  said  eighth  day  of  September,  iS99,  by  Honorable  /ohn  Mar- 
shall, a  judge  of  the  Supreme  Court  of  the  state  of  Ne7v  York,  direct- 
ing the  clerk  of  said  Albany  county  to  discharge  and  cancel  said  notice 
of  lien,^  and  on  said  eighth  day  of  Septanber  said  clerk  did  discharge 
and  cancel  said  notice  of  lien  of  plaintiff  and  the  aforesaid  described 
premises  became  free  and  discharged  therefrom. 
Wherefore  plaintiff  demands  judgment, 

1.  That  his  aforesaid  lien  be  adjudged  to  have  been  a  valid  and 
existing  lien  on  the  aforesaid  premises  for  the  sum  of  twelve  hundred 
dollars,  with  interest  thereon  and  his  costs  on  said  eighth  day  of  Sep- 
tember, iS99,  the  date  of  the  discharge  thereof; 

2.  That  plaintiff  have  a  judgment  against  the  defendants  Richard 
Roe,  Nathan  Hale  Bind.  Samuel  Short  iov  the  said  sum  of  twelve  hundred 
dollars,  with  interest  thereon  from  the  tenth  day  oi  June,  i899,  and 
for  his  costs  in  this  action; 

3.  That  plaintiff  have  such  further  judgment,  decree  or  order  as 
may  be  necessary  to  protect  his  rights  in  the  premises. 

(^Signature  of  attorney,  office  address,  and  verification  as  in  Form.  No. 
llJt57.) 

c.  Petition. 

Form  No.  13751.* 

To  the  Honorable  the  Judges  of  the  Superior  Court^  in  and  for  the 
County  of  Franklin:^ 
The  petition  of  John  Doe,^  of  Greenfield,  in  the  county  of  Franklin 
and  commonwealth  of  Massachusetts,  respectfully  shows: 

1.  Order  discharging  lien  must  be  made  not  exceed  three  hundred  dollars,  the 
by  the  cotirt,  and  until  such  order  is  lien  may  be  enforced  by  petition  to  a 
made  the  lien  is  not  discharged.  Copley  police,  district,  or  municipal  court,  or 
V.  Hay,  16  Daly  (N.  Y.)  446.  trial  justice.     Mass.  Pub.  Stat.  (1882), 

2.  Massachusetts.  —  Pub.  Stat.  (1882),  c.  191,  §  11. 

c.  191,  §  9.  4.  Venue.  —  Petition  must  be  brought 

See   also,    generally,   supra,    note  2,  in  the  court  within  whose  judicial  dis- 

p.  173.  trict   the  land   lies.     Mass.    Pub.   Stat. 

3.  In  what  Court  Enforceable.  —  Lien  (1882),  c.  191,  §  10;  Boyle  r/.  Gould,  164 
may  be  enforced  by  petition  in  the  su-  Mass.  144. 

perior  court  and  the  petition  may  be         5.  Parties    Plaintiff.  —  Any     persons 

filed  in  term  time  or  in  the  clerk's  office  who  have  actually  performed  labor  on 

in  vacation,  and  the  day  of  the  filing  or  have  furnished    labor   or  materials 

shall  be  deemed  the  commencement  of  for   one    or   more  buildings,   although 

the  suit.     Mass.    Pub.   Stat.   (1882),    c.  they   be   erected   on    different    lots    of 

191.  §  10.  land,  if  the  labor  was  performed  or  the 

When  the  amount  of  the  claim  does  materials  furnished  for  the  same  owner, 
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I.  That  at  the  times  hereinafter  mentioned  petitioner  was  and  is 
now  a  carpenter  and  builder. 

II.  That  on  the  tenth  day  oi  June.,  i899,  he  entered  into  a  verbal 
contract  with  Richard  Roe, ^  of  Greenfield,  in  said  county  of  Franklin, 
whereby  your  petitioner  was  to  furnish  certain  materials,^  to  wit, 
{specify  the  nature  of  materials),  and  to  perform  labor  in  the  repair  of 
that  certain  /ze/^-story  frame  dwelling-house,  situated  on  the  following 
described  lot  of  land:  {Here  describe  the  land)^  in  said  Greenfield,  in 
said  county  of  Franklin. 

III.  That  by, the  terms  of  said  contract  your  petitioner  was  to 
receive  for  the  materials  so  to  be  furnished  and  the  labor  so  to  be 
performed  the  sum  oi  five  hundred  doWars,  payment  to  be  made  there- 
for in  cash  on  the  completion  of  said  repairs. 

IV.  That  at  the  time  of  the  making  of  the  said  contract  the  said 


contractor  or  other  person,  may  join  in 
the  same  petition.  Mass.  Pub.  Stat. 
(1882),  c.  191,  §  15;  Rockwood  V.  Wal- 
cott,  3  Allen  (Mass.)  458. 

1.  Parties  Defendant.  —  Owner  of  prop- 
erty must  be  made  a  party  to  the  peti- 
tion. Peabody  v.  Eastern  Methodist 
See,  5  Allen  (Mass.)  540. 

The  husband  is  not  a  necessary  party 
in  an  action  against  the  property  of  a 
married  woman  on  a  contract  made  with 
her.     Whitney  v.  Joslin,  108  Mass.  103. 

Contract  with  Owner.  —  The  petition 
must  show  that  the  work  was  per- 
formed or  material  furnished  under  a 
contract  with  someone  having  a  con- 
tract with  the  owner  or  having  authority 
from  the  owner.  Batchelder  v.  Hutch- 
inson, 161  Mass.  462;  Simpson  v.  Dal- 
rymple,  11  Cush.  (Mass.)  308. 

And  a  mere  allegation  that  the  person 
making  the  contract  was  a  contractor 
and  supposed  owner  is  not  sufficient. 
The  owner  and  contractor  mean  differ- 
ent persons.  Simpson  v.  Dalrymple, 
II  Cush.  (Mass.)  308. 

2.  Brief  statement  of  contract  upon 
which  the  claim  is  founded  must  be  set 
out  in  the  petition.  Mass.  Stat.  (1888), 
c.  344,  §  i;  Simpson  v.  Dalrymple,  11 
Cush.  (Mass.)  308. 

Where  the  petition  describes  the 
contract  as  "an  oral  contract  made  by 
and  between  the  petitioners  on  one 
part  and  Whitteniore  cr*  Currier,  car- 
penters and  builders,  on  the  other  part, 
under  which  contract  the  petitioners 
were  and  are  entitled  to  receive  for  the 
work  performed  and  materials  fur- 
nished, the  prices  and  amount  set  forth 
in  the  account  annexed,"  it  is  sufficient 
under  chapter  431,  section  i,  of  the 
statutes  of  1855.  Parker  v.  Bell,  7 
Gray  (Mass.)  429. 


3.  Description  of  premises  must  be  set 
out  in  the  petition.  Mass.  Stat.  (1888), 
c.  344,  §  i;  Whalen  v.  Collins,  164 
Mass.  146;  Bristow  t/.  Evans,  124  Mass. 
548;  Foster  z'.  Cox,  123  Mass.  45;  Simp- 
son V.  Dalrymple,  11  Cush.  (Mass.)  308. 
And  should  be  identical  with  the  de- 
scription in  the  statement.  Bristow  v. 
Evans,  124  Mass.  548. 

Where  in  a  petition  property  is  de- 
scribed as  follows:  "situated  on  the 
northerly  side  of  Englewood  Avenue, 
which  leads  from  Beacon  Street  to  Rox- 
bury  Avenue,  near  said  Roxbury  Ave- 
nue, and  may  be  identified  by  house 
standing  thereon,  the  first  two  stories 
being  of  stone  and  the  third  story  of 
wood,  the  same  being  the  first  house  on 
Englewood  Avenue  from  Roxbury  Ave- 
nue, and  the  second  house  from  said 
Beacon  Street;  said  lot  of  land  being 
owned,  to  the  best  of  my  knowledge 
and  belief,  by  Herbert  Moseley,  of  JV^ed- 
ham,  Mass.,"  it  was  held  that  the  suffi- 
ciency of  the  description  was  a  question 
for  the  jury.  Cleverly  v.  Moseley,  148 
Mass.  280. 

Where  the  petition  describes  the 
dwelling-house  as  "  situated  on  a  piece 
or  parcel  of  land  in  Dorchester,  in  said 
county  of  Norfolk,  on  a  street  or  lane 
leading  from  Eustis  street,  so  called, 
nearly  opposite  Cottage  street,  so  called, 
and  near  the  house  occupied  hy  foseph 
M.  Bell,  Esquire,  and  the  lot  on  which 
the  same  stands  is  the  same  as  was 
conveyed  by  one  Hook  to  sa.iA  foseph 
M.  Bell  and  Edward  E.  Pratt  as  ten- 
ants in  common,  and  is  owned  by  said 
Bell  and  Pratt  or  one  of  them."  it  is 
sufficient.  Parker  v.  Bell,  7  Gray 
(Mass.)  429. 

For  requisites  of  description,  gen- 
erally,  see  supra,  note  2,  p.  173. 
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Richard  Roe  was  and  now  is  the  owner  of  said  described  land  and  the 
building  thereon. 

V.  That  pursuant  to  said  contract  your  petitioner  has  duly  fur- 
nished said  materials  and  has  performed  said  labor  as  by  the  terms  of 
said  contract  he  was  required  to  do,  and  said  contract  was  fully  com- 
pleted on  the  tenth  day  of  August.^  i899. 

VI.  That  your  petitioner  claims  for  said  materials  furnished  and 
for  said  labor  performed  as  aforesaid  the  said  sum  of  Jive  hundred 
dollars,^  as  provided  by  said  contract;  that  the  said  Richard  Roe, 
though  often  requested  so  to  do,  has  failed  to  pay  the  same  or  any 
part  thereof,  and  said  sum  remains  justly  due  to  your  petitioner. 

VII.  That  on  Xht  fifteenth  day  of  September,  i899,  and  within  sixty 
days  after  said  materials  were  furnished  as  aforesaid  and  said  labor 
performed,  your  petitioner  filed  in  the  ofifice  of  the  registry  of  deeds 
for  said  county  of  Franklin,  in  which  said  county  the  aforesaid 
described  land  lies,  a  certificate  containing  an  accurate  description 
of  said  property,  the  nature  of  the  contract  under  which  said  labor 
was  performed  and  materials  furnished,  and  the  amount  claimed  to 
be  due  upon  said  contract  after  deducting  all  just  credits,  pursuant 
to  statute  in  such  case  made  and  provided,  copy  of  said  claim  being 
herewith  filed  and  made  a  part  of  this  petition. 

Wherefore  your  petitioner  humbly  prays  that  the  aforesaid 
described  premises  may  be  sold  and  the  proceeds  of  the  sale  thereof 
applied  to  the  discharge  of  his  said  claim  oi  five  hundred  dollars,  and 
for  all  legal  and  necessary  costs. ^ 

John  Doe. 

d.  Scire  Facias.* 

(1)  Praecipe  for  Writ. 

Form  No.  13752.* 

•'^  \ln  t\\t.Qo\xxX.  of  Common  Pleas  ^o. 

„.  ,       ,  „        ^  J  iiT-11-       \     3  oi  Philadelphia  Connty. 

Richard  Roe    owner,  and  Wtlham  \  ^^^^^  .^  (  > 

West,  contractor.  J  ' 

To  the  Prothonotary  of  the  Court  of  Common  Pleas: 

Sir:  Issue  scire  facias  sur  mechanic's  lien,  returnable  sec.  leg. 

March  20,  i899. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

1.  Amount  due  on  contract   must   be  of  mechanics'  Hens  by  scire  facias  ex- 
stated.     Mass.  Stat.  (1888),  c.  344,  t?  i;  ist  in  the  following  states,  to  wit: 
Simpson  v.  Dalrymple,  11  Cush.  (Mass.)  Delaware.  —  Rev.  Stat.  (1893),  p.  818, 
308.  c.  no  (Laws,  vol.  16,  c.  145). 

2.  Prayer  for  Belief.  —  The  petition  Maryland.—  Pub.  Gen.  Laws  (1888), 
shall   pray  that  the  premises  shall  be  art.  63,  §  24. 

sold  and  the  proceeds  of  the  sale  ap-  Pennsylvania.  —  Bright.     Pur.     Dig. 

plied  to  the  discharge  of  the  demand.  (1894),   p.  1319,  §  67  et  seq. 

Mass.  Stat.  (1888),  c.  344,  §  i.     •  4.  Pennsylvania.  — Bright.  Pur.  Dig. 

3.  For  formal  parts  of  a  writ  of  scire  (1894),  p.  1321,  §  75. 

facias  in  a  particular  jurisdiction  con-        See   also,    generally,  supra,    note   3, 
suit  the  title  Scire  Facias.  this  page. 

Statutes  relating  to  the  enforcement 
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(2)  Rule  to  Sue  Out  Writ. 

Form  No.  13753.' 

(  Title  of  court  and  cause  as  in  Form  No.  13752. ) 

Now  this  tenth  day  oi  November,  i899,  on  motion  oi  Jeremiah  Mason., 
attorney  for  defendant,  rule  entered  on  the  above  John  Doe,  plaintiff 
and  claimant,  to  show  cause  why  claimant  should  not  sue  out  a  writ 
of  scire  facias  to  the  next  monthly  return  day,  to  wit,  \.\it.Jirst  Mon- 
day in  December,  i899. 

(3)  The  Writ.2 

Form  No.  X37S4.» 

(Del.  Rev.  Stat.  (1893),  p.  820.)<  ~ 

New  Castle  county,  ss.  The  State  of  Delaware. 

To  the  Sheriff  of  said  county,  Greeting: 

V^h^vediS,  John  Doe  hath  filed  a  claim  in  our  Superior  Court  for  the 
county  oi  New  Castle,  2ig?i\x\s,t  Richard  Roe,  for  the  sum  of  two  thou- 
.raW  dollars  for  work  and  labor  done  (or  materials  furnished,  as  the 
case  may  be)  to  {or  for)  a  certain  building,  to  wit:  {describing  it  as  in 
the  claim).  And  whereas  it  is  alleged  that  the  said  sum  st^U  remains 
due  and  unpaid  to  the  sdiidjohn  Doe,  Now  we  command  you  that  you 
make  known  to  said  Richard  Roe  and  to  all  such  persons  as  may  hold 
or  occupy  the  said  building,  that  they  be  and  appear  before  the 
judges  of  our  said  court  at  Wilmington,  in  said  county  of  New  Castle, 
on  the  tenth  day  of  September  next,  to  show  if  anything  they  know,  or 
have  to  say,  why  the  said  sum  of  two  thousand  dollars  should  not  be 
levied  of  the  said  building  to  the  use  of  the  sdii^  John  Doe,  according 
to  the  form  and  effect  of  the  act  of  Assembly  in  such  case  made  and 
provided.     And  have  you  then  there  this  writ. 

Witness  (concluding  as  in  Form  No.  8864). 

Form  No.  1 3  7  5  5 .» 

The  State  of  Maryland,  to  the  Sheriff  of  Baltimore  City,  Greeting: 

Whereas,  a  certain  John  Doe,^  on  the  ninth  day  of  June,  a.  d. 
\%99,'^  filed  in  the  clerk's  office  of  the  Superior  Court  of  Baltimore 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  4.  Statutory  Form.  —  Proceedings  to 
(1894),  p.  1321,  S  80.  This  act  is  lim-  recover  the  amount  of  any  claim  of 
jted  to  the  city  of  Philadelphia.  Bright,  mechanic's  lien  shall  be  by  writ  of  scire 
Pur.  Dig.  Pa.  (1894),  p.  1321,  note  e.  facias  in  the  form  given   in   the  text. 

2.  Precedents.  —  For  forms  of  scire  Del.  Rev.  Stat.  (1893),  p.  820,  c.  no 
facias  on  qiechanic's  lien  see  Caldwell  (Laws,  vol.  16,  c.  145,  ^  2). 

t'>  Winder,  2   Hayw.  &  H.  (D.  C.)  24;  6.    Maryland.    —    Pub.    Gen.    Laws 

Carson  v.  White,  6  Gill  (Md.)  17.  (1888),   art.  63,  §  24. 

For    form  of  ezecation   of  judgment  See   also,   generally,  supra,    note  3, 

upon   scire   facias  on    mechanic's  lien  p.  238. 

see  the  title  Levari  Facias,  vol.  ti,  p.  6.  Name  of  claimant  must  be  stated  in 

338.  the  writ.     Md.  Pub.  Gen.  Laws  (1888), 

3.  Delaware.  —  Rev.    Stat.   (1893),    p.  art.  63.  ^  26. 

818,  c.  no  (Laws,  vol.  16,  c.  145).  7.  Date  of  filing  claim  must  be  stated 

See  also,  generally,  supra,  note  3,  in  the  writ.  Md,  Pub.  Gen.  Laws 
p.  238.  (1888),  art.  63.  §  26. 
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City^  his  certain  claim  against  a  certain  Richard  Roe,  amounting  to 
the  sum  oione  thousand  doWdiVs,^  for  lumber  and  other  building  mate- 
rials furnished  at  the  request  of  said  Richard  Roe  and  used  by  him 
in  and  about  the  construction  and  erection  of  a  certain  building  or 
house  erected  by  him  on  the  following  described  premises,  owned  by 
the  said  Richard  Roe, ^  to  wit:  (^describing  the prefnises). 

And  whereas,  it  is  alleged  that  the  said  sum  of  one  thousand  dollars 
still  remains  due  and  unpaid  to  the  said  John  Doe,  now  we  command 
you*  that  you  make  known  to  the  said  Richard  Roe,  and  to  all  such 
persons  as  may  hold  or  occupy  the  aforesaid  building,  that  they  be 
and  appear  before  the  judge  of  our  said  Superior  Court  of  Baltimore 
City,  to  be  held  at  the  court-house  in  said  Baltimore  City  on  the  second 
Monday  of  July  next,  to  show  if  anything  they  know,  or  have  to  say, 
why  the  said  sum  of'  one  thousand  dollars  should  not  be  levied  of  the 
said  building  to  the  use  of  the  said  John  Doe,  according  to  the  form 
and  effect  of  the  act  of  assembly  in  such  case  made  and  provided, 
and  have  you  then  and  there  this  writ. 

Witness  {continuing  and  concluding  as  in  Form  No.  887 Jf).^ 

Form  No.  13756.' 

(Bright,  Pur.  Dig.  Pa.  (1894),  p.  1319,  §  67.) 

Chester  Xllounty,  ss.  The  Commonwealth  of  Fennsylvatiia,  To  the 
sheriff  of  said  county,  greeting:  Whereas  John  Doe  hath  filed  a  claim 
in  our  Court  of  Common  Fleas  for  the  county  of  Chester  against 
Richard  Roe  for  the  sum  of  Jive  hundred  dollars,  for  work  done  (or 
materials  furnished,  as  the  case  may  be)  to  {ox  for)  a  certain  building, 
to  wit  {describing  it  as  in  the  claim')'.  And  whereas  it  is  alleged  that 
the  said  sum  still  remains  due  and  unpaid  to  the  smd  John  Doe;  now 
w.e  command  you  that  you  make  known  to  the  said  Richard  Roe,  and 
to  all  such  persons  as  may  hold  or  occupy  the  said  building,  that 
they  be  and  appear  before  the  judges  of  our  said  court,  at  a  Court 
of  Common  Fleas,  to  be  held  at  Westchester,  on   the  first  Monday  of 

1.  Filing  of  the  claim  must  be  recited  of  the  writ.  Md.  Pub.  Gen.  Laws 
in    the    scire    facias.     Md.    Pub.    Gen.     (1888),  art.  63,  §  27. 

Laws  (1888),  art.  63,  §  26.  Bill    of    particulars    is    not    required 

2.  Amount  of  claim  must  be  stated'  in  where  the  proceeding  is  by  scire  facias, 
the  writ.  Md.  Pub.  Gen.  Laws  (1888),  if  the  claim  filed  sets  forth  the  kind 
art.  63,  §  26.  and    amount    of    materials    furnished 

Scire   facias   against    two   buildings  and  the  time  when  the  materials  were 

must  state  the  amount  claimed  against  furnished.     Wilson    v.    Merryman,    48 

each    building.       Plummer    z.    Ecken-  Md.  328. 

rode,  50  Md.  225.  6.  Pennsylvania.  —  Bright.  Pur.  Dig. 

3.  Nameof  owner  of  the  property  must  (1894),  p.  1319,  §67. 

be  stated  in  the  writ.     Md.  Pub.  Gen.  See    also,    generally,   supra,    note  3, 

Laws  (1888),  art.  63,  §  26.  p.  238. 

4.  Commanding  Part.  —  The  com-  Date  of  Issaance.  —  No  scire  facias 
mand  of  the  writ  shall  consist  of  the  shall  be  issued  within  fifteen  days  pre- 
usual  clause  of  scire  facias  to  the  per-  vious  to  the  return  day  of  the  next 
son  to  be  affected  by  the  writ.  Md.  term.  Bright.  Pur.  Dig.  Pa.  (1894),  p. 
Pub.  Gen.  Laws  (1888),  art.  63,  §  26.  1319,  §  68. 

6.  Time  of  Issaance.  —  No  scire  facias  Apportioned  Claims,  —  Where  the  claim 
shall  be  issued  in  the  city  of  Baltimore  is  apportioned  among  separate  build- 
within  fifteen  days  nor  in  any  county  ings,  a  separate  scire  facias  must  issue 
within  thirty  days  from  the  return  day     against  each  building.     Jones  v.  Shaw- 
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December  next,  to  show  if  anything  they  know,  or  have  to  say,  why 
the  said  sum  oi  five  /lundred  dollars  should  not  be  levied  of  the  said 
building  to  the  use  of  the  said  /o/i/i  Doe,  according  to  the  form  and 
effect  of  the  act  of  assembly  in  such  case  made  and  provided,  if  to 
them  it  shall  seem  expedient,  and  have  you  then  and  there  this  writ. 
Witness  {continuing  and  concluding  as  in  Form  No.  8885^. 

(4)  Suggestion  by  Other  Claimant. 

Form  No.  13757.' 

John  Doe  "1  In  the  Court  of  Common  Fleas  of  Ches- 

against  !      ter  County,  of  September  Term,  iZ99. 

Richard  Foe,  owner,  and     j      No.  200. 
William  West,  contractor,  j  Scire  Facias  upon  Mechanic's  Lien. 

On  the  twentieth  day  of  September,  a.  d.  \W9,  came  Francis  Fern 
into  the  said  court,  and  suggested  that  he,  the  said  Francis  Fern,  on 
the  seventeenth  day  of  June,  a.  d.  \%99,  filed  in  the  said  court,  according 
to  the  form  of  the  act  of  assembly  in  such  case  made  and  provided, 
a  claim  against  the  building  described  in  the  said  writ  of  scire  facias, 
and  against  the  said  Richard  Roe,  as  owner  of  the  said  building  (or  as 
reputed  owner,  as  the  case  may  be)  and  against  William  West,  as  con- 
tractor, etc.,  (according  to  the  fact)  for  work  and  labor  (or  for  mate- 
rials furnished,  etc.,  as  the  case  may  be)  as  follows,  to  wit:  (^Here  set 
out  fully  a  copy  of  the  claim  filed),  as  appears  of  record.  And  there- 
upon the  said  Francis  Fern  asked  leave  of  the  court  that  his  said 
suggestion  might  be  entered  upon  the  record  in  the  said  case, 
together  with  the  particulars  of  his  said  claim,  which  was  allowed. 
And  thereupon,  on  motion  of  Francis  Fern,  by  Jeremiah  Mason, 
Esquire,  his  attorney,  a  rule  was  granted  on  the  said  Richard  Roe  to 
appear  and  plead  to  the  said  suggestion  on  ten  days'  notice  of  the 
said  rule  and  suggestion,  or  show  cause  why  he  should  not,  or  in 
default  thereof  that  judgment  be  entered  against  him  for  want  of 
a  plea. 

(5)  Proceedings  Where  No  Writ  Issues. 

(a)  Petition  to  Proceed  as  if  Writ  had  Issued. 

Form  No.  13758.' 

•'        •  /  In  the  Court  of  Common  Pleas  of  Lancaster 

Du     ^I"^^  \      County.    June'\^rm,\W9.     lio.  200. 

Richard  Roe,  owner.       )  j      j  •> 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  of  said 
County  of  Lancaster: 
The  petition  of  the  above  named  Richard  Roe  respectfully  repre- 
sents, 

han,  4  W.   &  S.   (Pa.)  257;    Smith   v.     in   the   text   is   recommended    by    the 
Klinger,  9  Pa.  Co.  Ct.  301.  court  in  Noyes  v.  Fritz,   2  Miles  (Pa.) 

1.  Pennsylvania. — Bright.  Pur.  Dig.      162. 
(1894),  p.  1320,  §  70.  2.  Pennsylvania.  —  Bright.  Pur.  Dig. 

The    form    of     suggestion    set    out    (1894),  p.  1321,  §  74. 
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That  on  the  tenth  day  oi  April,  iS99,  the  above  named  /o/in  Doe 
filed  in  the  office  of  the  prothonotary  of  the  Court  of  Common  Pleas 
of  said  Lancaster  county  a  claim  for  the  sum  oi  five  hundred  AoWzx'?, 
against  that  certain  piece  or  parcel  of  land,  situate  in  the  city  of 
Lancaster,  in  said  county  of  Lancaster,  described  as  follows,  to  wit: 
{describing  the  land'),  for  work  and  labor  performed  and  materials 
furnished  by  said  John  Doe  in  the  erection  and  construction  of  the 
building  upon  the  aforesaid  described  lot  of  land,  pursuant  to  the  act 
of  assembly  relating  to  liens  of  mechanics  and  others  upon  buildings; 

That  your  petitioner  is  the  owner  of  the  aforesaid  described 
premises; 

That  your  petitioner  has  a  just,  full  and  legal  defense  to  the  afore- 
said alleged  claim  oi  John  Doe,  in  that  your  petitioner  has  paid  the  said 
John  Doe  said  claim  in  full  and  nothing  remains  due  or  payable  to  the 
said  John  Doe  from  your  petitioner  (or  state  briefly  other  facts  showing 
a  defense  to  the  claim); 

That  no  scire  facias  has  been  issued  on  said  claim  and  your  peti- 
tioner has  had  no  opportunity  to  show  the  invalidity  of  said  claim  or 
make  any  defense  thereto. 

Wherefore  your  petitioner  prays  that  this  honorable  court  may 
grant  a  rule  upon  the  said  John  Doe  to  appear  before  this  court  at  a 
time  to  be  by  said  court  fixed  for  that  purpose,  and  that  on  the  return 
of  such  rule  your  petitioner  may  proceed  in  like  manner  as  if  a  scire 
facias  had  been  issued  by  such  claimant  and  had  been  duly  served 
and  returned.     And  your  petitioner  will  ever  pray,  etc. 

Richard  Roe, 

{Verification. y- 

{b)  Order  to  Show  Cause. 

Form  No.  13759.' 

(  Title  of  court  and  cause  as  in  Form  No.  1S758. ) 

Now  this  tenth  day  of  April,  iS99,  the  petition  in  the  above  entitled 
cause  coming  on  to  be  heard,  and  having  been  considered  by  the 
court,  the  court,  on  motion  of  Jeremiah  Mason,  attorney  for  peti- 
tioner, grants  a  rule  on  the  above  named  John  Doe  to  show  cause  why 
the  above  named  petitioner  should  not  proceed  in  like  manner  as  if 
a  scire  facias  had  been  issued,  served  and  returned,  according  to  the 
act  of  assembly  in  such  case  made  and  provided. 

Rule  returnable  the  tenth  day  oi  June,  iS99. 

John  Marshall,  Judge. 

(<r)  Final  Order  to  Proceed  as  if  Writ  had  Issued. 
Form  No.  13760.' 

(  Title  of  court  and  cause  as  in  Form  No.  1S758.) 

And  now  this  tenth  day  of  April,  iS99,  on  motion  of  Jeremiah  Mason, 

1.  Consult,  generally,  the  title  Verifi-  3.  Pennsylvania.  —  Bright.  Pur.  Dig. 
CATIONS.  (1894),  p.  1321,  §  74. 

2.  Pennsylvania.  —  Bright.  Pur.  Dig.  The  form  given  in  the  text  is  sub- 
(1894),  p.  1321,  §  74.  stantially  the  order  granted  in  Borton 

V.  Morris,  2  Miles  (Pa.)  109. 
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attorney  for  the  defendant  above  named,  it  is  ordered  and  adjudged 
that  the  plaintiff  shall  file  a  statement  or  declaration,  upon  the  con- 
tract under  which  the  said  work  was  done,  stating  the  same  particu- 
larly, if  any  special  contract  were  made,  annexing  thereto,  as  a  part 
thereof,  a  bill  of  the  items  or  particulars  of  the  demand,  as  fully  as 
they  appear  upon  the  plaintiff's  book  of  entries,  if  any  such  are 
intended  to  be  offered  in  evidence  on  the  trial,  and  if  no  such  entries 
are  to  be  offered,  then  the  said  bill  shall  state  particularly  the  dates 
or  times  at  which  said  work  and  labor  were  performed.  And  the 
court  further  direct,  that  the  defendant  allege  particularly  his  defense 
to  such  parts  of  the  plaintiff's  statement,  or  to  such  items  of  his  bill 
of  particulars,  specifying  the  same,  as  he  intends  to  dispute;  and 
neither  party  shall  be  allowed  on  the  trial  to  allege  or  prove  any 
matter  or  thing  not  contained  in  the  statement,  or  bill  of  particulars, 
exception,  or  defense.  The  plaintiff  to  comply  with  this  order  on  or 
before  the  seventh  day  oi  June.,  i899,  or,  in  default  thereof,  judgment 
of  non  pros,  to  be  entered  in  the  case,  and  the  claim  to  be  stricken 
from  the  record. 

John  Marshall,  Judge. 

e.  Citation. 

Form  No.  i  3761 .' 

State  of  Rhode  Island  and  Providence  Plantations. 
Providence.,  sc.  Office  of  the  Clerk  of  the  Appellate 

Division  of  the  Supreme  Court  in  Providence. 
(seal)  To  the  Sheriffs  of  our  several  Counties,  or  to  their  Deputies, 
Greeting: 
John  Doe.,  of  Providence.,  in  said  county  of  Providence.,  has  filed  a 
petition  in  equity  in  said  office  representing^  that  William  West,  of 
said  Providence,  is  indebted  to  him  in  the  sum  oi  five  hundred  dollars, 
besides  interest,  according  to  the  account  filed  with  said  petition,  for 
materials  furnished,  and  work  and  labor  performed  in  the  construc- 
tion, erection  and  reparation  of  a  certain  building,  belonging  to 
Richard  Roe,  situated  in  the  city  of  Providence  in  said  county  of 
Providence,  upon  a  lot  of  land  owned  by  the  said  Richard  Roe  in  fee 
simple,  bounded  and  described  as  follows,  to  wit:  (^Here  describe  the 
land^,  claiming  a  lien  for  said  amount,  with  interest  and  costs,  and 
praying  that  said  lien  may  be  enforced  against  said  land  and  building, 
and  against  the  right,  title  and  interest  that  the  said  Richard  Roe,  as 
the  owner  thereof,  had  in  and  to  the  same  at  the  time  said  petitioner's 
lien  accrued  thereon,  and  attached  thereto,  and  that  the  same  may 
be  sold  to  satisfy  said  claim  of  the  petitioner,  and  all  other  accounts 
and  demands  for  which  the  same  is  pledged  and  liable  by  chapter  206 
of  the  general  laws,  and  the  amendments  thereto. 

1.  Rhode  Island.  —  Gen.  Laws  (1896),  least  twenty  days  before  the  return-day 
c.  206,  §  10.  of  such  citation,  by  leaving  an  attested 

See  also  list  of  statutes  cited  supra,  copy  at    the   last   and   usual    place  of 

note  I,  p.  172.  abode  of  each  of  the  persons  to  be  cited 

2.  Citation  shall  contain  sabstance  of  or  by  reading  the  same  in  their  pres- 
petition  and  shall  be  served  on  the  ence  and  hearing,  if  they  reside  in  this 
parties  by  a  sheriff  or  deputy  sheriff,  at  state,  otherwise  by  publishing  a  notice 
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We  command  you  to  cite  the  said  Richard  Roe  to  appear,  if  he  shall 
see  fit,  before  the  appellate  division  of  our  Supreme  Court  at  Provi- 
dence, within  the  county  of  Providence,  on  the  tenth  day  of  November, 
A.  D.  i%99,  and  show  cause,  if  any  he  has,  why  said  lien  should  not  be 
allowed  and  enforced  by  said  court  for  the  amount  claimed. 

•Hereof  fail  not  and  make  true  return  of  this  writ  with  your  doings 
thereon. 

Witness,  Hon.  John  Marshall,  chief  justice  of  our  Supreme  Court, 
at  Providence^  this  fifteenth  day  of  October,  a.  d.  iS99. 

Calvin  Clark,  Clerk. 

f.  Precept. 
Form  No.  13762.' 

(Mass.  Stat.  (i883),  c.  344,  §2.) 

Commonwealth  of  Massachusetts. 
(seal)     Franklin,  ss. 

To  the  sheriffs  of  our  several  counties  or  their  deputies  (or  to  any  con- 
stable) of  the  city  (or  town')  of  Greenfield,  in  said  county,  greeting: 

We  command  you  to  summon  Richard  Roe,  the  alleged  owner  of  a 
certain  building  or  structure  on  real  estate  (^description')  to  appear 
before  the  Superior  Court  at  Greenfield,  within  and  for  our  said  county 
of  Franklin,  on  the  second  Tuesday  of  July,  iS99,  then  and  there  in  our 
said  court  to  answer  unto  a  petition  for  lien  which  /ohn  Doe,  petitioner, 
hath  filed  in  said  court  to  enforce  a  lien  upon  said  building  or  struc- 
ture and  the  interest  of  said  alleged  owner  in  the  lot  of  land  upon 
which  the  same  is  situated  to  secure  payment  of  a  sum  amounting  to 
eight  hundred  and  ninety  dollars  and  ?iinety-one  cents,  alleged  to  be  due 
said  petitioner  for  labor  performed  on  said  building  or  structure  (or 
for  labor  furnished  or  for  materials  furtiished  and  actually  used  on  said 
building  or  structure,  as  the  case  may  be)  and  the  cost  which  may 
accrue  in  enforcing  such  lien. 

And  we  further  command  you  to  notify  William  West,  the  debtor  in 
said  petition  mentioned,  and  all  creditors  other  than  the  petitioner 
having  liens  of  the  same  kind  upon  the  same  estate,  that  said  petition 
has  been  filed  in  our  said  court.  And  have  you  there  this  precept 
with  your  doings  therein. 

Witness,  John  Marshall,  Esquire,  at  Greenfield,  in  said  county  of 
Franklin,  this  tenth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk  (or  Justice). 

g.  Summons.* 

thereof  for  at  least  three  times  in  some  original  summons.     Mass.   Pub.  Stat. 

newspaper  published  in  this  state.     R.  (1882),  c.  191,  ^12. 

I.  Gen.  Laws  (1896),  c.  206,  §  11.  Service  of  Precept.  —  Service  of  such 

1.  Massachusetts.  — Stat.  (1888),  c.  344,  precept  shall  be  made  upon  the  owner, 

§  2.  debtor  and  creditors  fourteen  days  at 

See  also  list  of  statutes  cited  supra,  least   before    the    retur«   day    thereof, 

note  I,  p.  172.  Mass.  Stat.  (1888),  c.  344,  §  2. 

Tha  petition  may  be  inserted  in  writ  of        2.  For  formal  parts  of  a  summons  in 
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Form  No.  13763.' 

(N.  J.  Laws  (1898),  c.  226,  §  23.) 
Hudson  County,  ss. 

(seal)     The   State  of  New  Jersey  to  the  Sheriff  of  the  County  of 
Hudson,  aforesaid,  greeting i^ 

You  are  hereby  commanded  to  summon  William  West,  builder,  and 
Richard  Roe,  owner  (or,  if  the  owner  contracted  the  debt,  Richard 
Roe,  builder  and  owner^  and  Francis  Fern,  mortgagee  {if  there  be  a 
mortgage  or  mortgages)  to  appear  before  the  Circuit  Court  in  and  for 
the  county  of  Hudson  at  the  court  house  in  Jersey  City  in  the  said 
county,  on  the  second  Tuesday,  the  same  being  the  tenth  day  of  Sep- 
tember, iS99.^ 

That  the  said  William  West  may  answer  unto  John  Doe  of  the  plea 
{as  in  an  action  upon  contract)  for  which  the  said  John  Doe  claims  a 
building  lien  on  certain  buildings  and  land  of  said  Richard  Roe 
{describing  the  buildings  and  land)  and  upon  which  said  Francis  Fern 
holds  a  mortgage  of  record. 

And  in  what  manner  you  shall  have  executed  this  writ  make  appear 
at  the  time  and  place  aforesaid  and  have  you  then  there  this  writ. 

Witness,"*  John  Marshall,  Esq.,  a  judge  of  our  said  court  at  Jersey 
City  aforesaid,  the  tenth  day  of  July,  in  the  year  one  thousand  eight 
hundred  and  ninety-nine. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

h.  Plea,  Ansjver  or  Affidavit  of  Defense." 

a   particular    jurisdiction    consult   the  vague.     Griel  v.  Buckius,  114  Pa.  St. 

title  Summons.  187. 

1.  Ne7v  Jersey.  —  Laws  (1898),  c.  226,  Original  contractor  can  plead  to  the 
§§  18,  23.  action  only.      The  validity  of  the    lien 

See  also  list  of  statutes  cited  supra,  must  be  contested  by  the  owner.  Tom- 
note  I,  p.  172.  linson  v.  Degraw,  26  N.  J.  L.  73. 

2.  Summons  shall  be  directed  as  other  That  action  is  not  brought  as  reqtiired 
writs  of  summons.  N.  J.  Laws  (1898),  by  the  statute  must  be  set  up  by  special 
c.  226,  §  23.  plea.     Tomlinson   v.  Degraw,  26  N.  J. 

3.  Shall  be  made  returnable  as  other  L.  73. 

writs  of  summons.     N.  J.  Laws  (1898),  That  lien  has  been  released  must  be 

c.  226,  p  23.  specially  pleaded.     Hallahan    v.   Her- 

4.  Shall  be  tested  as   other   writs  of  bert,  4  Daly  (N.  Y.)  209. 
summons.     N.  J.  Laws  (1898),  c.  226,  Where  affidavit  is  made  by  a  stranger,  it 
§  23.  must  be  stated  why  it  is  not  made  by 

5.  Requisites  of  Plea  or  Answer,  Gen-  the  defendant  himself.  Griel  v.  Buck- 
erally.  —  For  the  formal  parts  of  a  plea  ius,  114  Pa.  St.  187. 

or  answer  in  a  particular  jurisdiction  Where  defense  is  to  a  portion  of  the 

consult  the  titles   Pleas;  Answers  in  claim,  affidavit  must  show  how  much 

Code  Pleading,  vol.  i,  p.  799.  defendant  admits  to  be  due.     Griel  v. 

For  form  of  affidavit  of  defense  in  Buckius,  114  Pa.  St.  187. 

a   particular  jurisdiction  see  the  title  Where  defense  sets  up  departures  &om 

Affidavits  OF  Merits  OR  Defense,  vol.  specifications  and  defects  in  the  work, 

I.  P-  637.  the  affidavit  must  state  the  amount  of 

Certainty.  —  Where  an  affidavit  states  damages  resulting  therefrom.    Thomas 

that  the  whole  bill  is  in  excess  of  the  v.  O'Donnell,  183  Pa.  St.  145. 

price  agreed  upon  and  is  extortionate.  Lien  may  be  claimed  by  answer  in  the 

and  labor  and  materials  are  charged  for  nature  of  a  cross-bill.     Smalley  v.  Ash- 

which   were    not   furnished,    it   is   too  land  Brown-Stone  Co.,  114  Mich.  104. 
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(1)  Claim  Not  Filed  Within  Statutory  Time, 


Precedents  —  Building  Not  Completed 
According  to  Contract.  — An  affidavit  al- 
leging in  substance  (i)  that  the  building 
in  question  was  erected  under  a  con- 
tract with  Thomas  &  Hopkins,  con- 
tractors and  builders,  and  that  the 
contract,  being  in  writing,  contained 
the  following  clause,  "  The  said  Thomas 
^  Hopkins  shall  and  will,  on  or  before 
the  2^th  day  of  May,  iSq6,  in  a  good 
and  workmanlike  manner,  well  and 
substantially  erect,  build,  set  up,  finish 
and  deliver  (the  building)  to  the  said 
A.  P.  O'Donnell,  party  of  the  first  part, 
free  and  discharged  from  all  liens  and 
charges  whatsoever;  "  (2)  that  the  whole 
contract  price  for  the  building  was 
$2,695,  of  which  $500  was  to  be  paid, 
and  was  paid,  when  the  building  was 
under  roof,  and  the  balance,  $2,195,  was 
to  be  paid  when  the  building  was  en- 
tirely completed  according  to  the  plans 
and  specifications;  (3)  that  the  building 
was  not  completed  according  to  the 
plans  and  specifications  in  several  par- 
ticulars, which  are  all  enumerated  in 
the  aflSdavit,  and  also  that  the  building 
was  not  erected  in  a  good  and  work- 
manlike manner  in  several  particulars, 
which  are  enumerated  in  detail;  (4) 
that  Thomas  &  Hopkins  filed  a  lien  for 
the  sum  of  $2,195,  and  issued  a  scire 
facias  thereon,  against  which  an  affi- 
davit of  defense  was  filed,  and  upon  a 
rule  to  show  cause  why  judgment 
should  not  be  entered  for  the  plaintiff, 
the  court  of  common  pleas  discharged 
the  rule,  and  upon  an  appeal  there- 
from to  this  Court  the  order  was 
affirmed;  (5)  that  a  number  of  lien 
claims  were  filed  against  the  building, 
amounting  to  $4,277.35,  is  sufficient 
defense  to  a  scire  facias  on  a  me- 
chanic's lien  filed  by  the  materialman. 
North  End  Lumber  Co.  v.  O'Donnell, 
191  Pa.  St.  114. 

Improvements  Not  Part  of  Freehold.  — 
Where  the  affidavit  alleges  that  the 
materials  "are  merely  portable  stoves 
standing  upon  four  legs  and  having 
no  connection  whatever  with  the  free- 
hold, excepting  the  attachment  of  water 
pipes  in  said  buildings,"  it  is  sufficient 
to  prevent  a  lien.  Williams  v.  Bower, 
I  Pa.  Dist.  88. 

Plans  and  Specifications  Not  Filed.  — 
In  Budd  V.  Lucky,  28  N.  J.  L.  484,  the 
third  plea  to  declaration  was  as  follows: 
"  The'  defendants,  who  are  sued  as 
owners,  aver  that  the  lands  and  build- 


ing described  in  the  declaration  are  not 
liable  because  they  and  the  builder  had 
entered  into  a  contract  for  the  erection 
of  the  building,  except  the  foundation, 
by  which  the  said  builder  agreed,  for  the 
consideration  therein  mentioned, toerect 
and  finish  the  said  building  according 
to  the  plans  and  specifications  thereto 
annexed,  and  to  put  in  the  gable  ends 
double  the  amount  of  braces  mentioned 
in  the  plans,  for  which  he  was  to  re- 
ceive extra  compensation  to  the  amount 
of  the  worth  or  cost,  and  to  do  all  the 
work  and  furnish  all  the  materials 
named  in  the  specifications.  And  it  is 
averred  that  the  said  contract  was  duly 
filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  building  was 
erected  before  any  of  the  materials  men- 
tioned in  the  plaintiffs'  bill  and  claim 
of  lien  were  furnished  to  the  builder; 
but  there  is  no  averment  that  the  plans 
and  specifications  were  filed." 

Upon  demurrer,  judgment  was  ren- 
dered for  the  defendant,  and  this  judg- 
ment was  affirmed  upon  appeal. 

Setting  Up  Homestead.  —  In  Fallihee  v. 
Wittmayer,  9  S.  Dak.  479,  the  answer 
averred  "  That  at  the  limes  mentioned 
in  said  'complaint  she  was  the  wife  of 
the  defendant yi3//w  Wittmayer,  and  that 
she  and  her  said  husband,  with  their 
family,  resided  upon  the  lands  men- 
tioned in  said  complaint,  and  occupied 
a  house  on  said  land,  and  that  the  same 
was  their  homestead,  and  they  have  con- 
tinued to  occupy  said  lands;  that  she 
and  her  children  still  reside  thereon; 
that  said  homestead  consists  of  one  lot, 
not  exceeding  one  acre,  within  the  city 
of  Eureka;  and  that  the  value  of  said 
homestead  is  not  to  exceed  oite  thou- 
sand dollars."  The  answer  further 
alleged  that  the  lien  was  a  cloud  upon 
the  title  to  the  premises  and  the  prayer 
was  for  judgment  against  the  plaintiff 
and  that  the  lien  be  set  aside  and  can- 
celed. It  was  held  that  under  the 
statute  no  lien  could  attach  to  the 
homestead. 

Tenant  Liable  for  Improvement.  —  In 
McClintock  v.  Criswell,  67  Pa.  St.  183, 
this  affidavit  of  defense  was  held  suffi- 
cient to  prevent  judgment:  "  That  he 
is  not  indebted  to  the  plaintiff  in  this 
case,  and  that  the  building  described 
in  the  plaintiff's  lien  is  not  subject  to 
said  lien.  He  further  says  that  he  is 
the  sole  owner  of  said  house,  and  that 
the  said  Henderson    Wilson  and  James 
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Form  No.  13764,' 

(Precedent  in  Shannon  v.  Broadbent,  162  Pa.  St.  195.)* 

[{Commencing  as  in  Form  No.  1029,  and  continuing  down  to  *)  that 
he  has  a  just,  true  and  lawful  defense  to  the  whole  of  plaintiff's  claim, 
the  nature  and  character  of  which  is*]^ 

I.  Deponent  is  informed  and  believes,  and  expects  to  be  able  to 
prove,  that  the  claimants  furnished  no  materials  of  the  nature  and 
kind  in  said  claim  mentioned,  namely,  hardware,  for  and  towards  the 
erection  and  construction  of  the  said  house  against  which  the  said 
claim  is  filed,  described  in  the  said  claim  and  the  scire  facias  issued 
thereon,  within  six  months  of  the  time  of  the  filing  of  said  claim,  but 


Robinson,  who  are  made  defendants 
with  him  in  this  case,  were  his  tenants 
under  a  written  lease,  a  copy  of  which 
is  herewith  filed.  He  further  says  that 
the  work  done  by  the  plaintiff  was  not 
done  for  him  (the  said  McClintock)  by 
his  order  or  consent,  or  by  the  order  or 
consent  of  any  person  authorized  to  act 
for  him  as  his  agent;  but  that,  by  the 
terms  of  the  said  lease,  the  said  ten- 
ants were  required  to  make  the  im- 
provement, for  which  this  lien  is  filed, 
at  their  own  expense,  and  no  authority 
was  given  to  them  to  contract  any  debt 
for  which  the  building  would  be  liable. " 

Two  Apportioned  Liens  Filed.  —  In 
Philadelphia  Brick  Co.  v.  J.  D.  John- 
son Co.,  162  Pa.  St.  199,  the  affidavit  of 
defense  was  held  sufficient,  which,  after, 
alleging  that  the  terre  tenant  had  pur- 
chased three  of  the  twenty  houses, 
averred: 

"  That  plaintiff  has  filed  two  appor- 
tioned mechanics'  liens  against  the  said 
sixty-five  houses,  both  to  C.  P.  No.  /, 
March  Term,  189^,  and  numbered  62 
and  6j  respectively,  in  the  first  of  which 
No.  62,  an  apportioned  lien  is  filed 
z.%2i\n%x.  forty-five  houses,  therein  more 
particularly  described,  and  in  the  other, 
to  wit:  No.  6j,  an  apportioned  lien  is 
filed  agajnst  the  remaining  twenty 
houses,  therein  more  particularly  de- 
scribed. 

Above  deponent  is  advised  and  be- 
lieves and  therefore  avers  that  the 
above  lien  is  invalid  in  law,  as  the  law 
does  not  admit  the  filing  of  two  appor- 
tioned liens  under  one  contract;  depo- 
nent is  further  advised  and  believes 
and  therefore  avers  that  plaintiff's  right 
to  file  more  than  one  joint  apportioned 
lien  was  fixed  at  the  date  of  its  con- 
tract, to  wit:  Sept,  22,  1890;  that  at  the 
time  the  lot  of  ground,  upon  which 
the  before  mentioned  sixty-five  houses 
were  to  be  erected,  was  one  contiguous 


whole   and   unbroken   lot   of  ground. 

That  Sloan  street  referred  to  in  the 
lien  filed  to  C.  P.  No.  /,  Alarch  Term, 
189^,  No.  62,  M.  L.  D.,  was  not  dedi- 
cated at  the  time  the  contract  was  en- 
tered into  between  the  plaintiff  and 
James  Hood;  that  the  said  street  was 
dedicated  May  j",  1897,  and  was  ac- 
cepted and  put  upon  the  city  plan  by 
the  city  oi  Philadelphia  on  Oct.  j;,  iSgi. 

Deponent  is  advised  and  believes 
and  therefore  avers  that  the  above  lien 
is  invalid  in  law,  in  that  Sloan  street 
aforesaid  not  having  been  dedicated  or 
put  upon  the  plan  of  the  city  at  the 
time  of  the  contract,  the  plaintiff  had 
not  the  right  to  file  two  apportioned 
liens. 

Deponent  further  avers  that  the  lien 
is  filed  more  than  six  months  after  the 
materials  were  furnished,  and  that 
some,  if  not  all  of  the  before  mentioned 
thirteen  houses  were  completed  more 
than  six  months  prior  to  the  filing  of 
the  aforesaid  lien. 

Deponent  further  avers  that  in  the 
bill  of  particulars  filed  the  claimant 
has  this  clause:  '  Less  amounts  appor- 
tioned to  premises  not  in  this  lien  but 
coming  under  this  contract.'  And  he 
then  deducts  from  the  bill  of  particu- 
lars %j,64o  for  bricks  included  in  the 
bill  of  particulars  and  supplied  to  other 
houses;  he  does  not  say  that  these 
other  houses  are  adjoining  houses  to 
those  mentioned  in  the  lien  filed,  yet 
he  apportions  the  materials  furnished 
among  houses  mentioned  in  the  lien 
and  others  not  mentioned  in  the  lien 
under  the  same  bill  of  particulars." 

1.  See,  generally,  supra,  note  5,  p.  245. 

2.  It  was  held  that  this  affidavit  was 
sufficient  to  allow  the  case  to  go  to  the 
jury. 

3.  The  matter  supplied  and  to  be 
supplied  within  [  ]  will  not  be  found  io 
the  reported  case. 
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that  the  said  hardware  and  materials  were  furnished  for  and  towards 
the  erection  and  construction  of  said  house  described  in  said  claim 
and  in  the  scire  facias  as  aforesaid  more  than  six  months  prior  to  the 
filing  of  said  claim,  to  wit,  before  the  Jirsi  day  oi  January,  a.  d.  \W1. 

2.  For  a  further  defense  deponent  is  informed  and  believes,  and 
expects  to  be  able  to  prove,  that  it  was  not  impossible  for  claimants 
to  specify  in  the  claim  filed  the  several  and  respective  items  of  claim- 
ants' demand,  which  were  found  and  provided  for  the  said  dwelling 
house,  against  which  the  said  claim  is  filed,  described  in  said  claim 
and  the  scire  facias  issued  thereon,  but,  on  the  contrary,  the  said 
claimants  can  readily  specify,  individuate  and  itemize  the  kind  and 
amount  of  materials  furnished,  and  the  time  when  the  said  materials 
were  furnished  to  the  said  house  against  which  the  said  claim  is  filed; 
that  the  said  claim  is  therefore  invalid  and  illegal,  and  no  recovery 
can  be  had  upon  it. 

3.  For  a  further  defense  deponent  is  informed  and  believes,  and 
expects  to  be  able  to  prove,  that  said  claim  does  not  properly  and 
sufificiently  set  forth  the  amount  of  materials  furnished  to  the  dwell- 
ing houses  against  which  it  is  filed  and  the  amount  or  sum  claimed 
to  be  due  for  the  same,  as  required  by  section  12  of  the  act  of  1836. 

\{Continuing  and  concluding  as  in  Form  No.  1029.)Y 

'  (2)  Labor  Not  Performed  on  Account  of  Building.^ 
Form  No.  13765. ^ 

{Title  of  court  and  cause  as  in  Form  No.  13758.^ 

Now  comes  the  defendant,  Richard  Roe.,  by  his  attorney,  Jeremiah 
Mason.,  and  says  that  the  labor  in  plaintiff's  claim  specified  was  not 
performed  on  or  for  or  on  account  of  the  building  specified  in  the 
claim  filed  by  the  plaintiff  herein,  and  against  which  said  claim  is 
filed,  nor  was  said  labor  performed  on  the  credit  of  said  building, 
and  of  this  the  defendant  puts  himself  upon  the  country. 

Dated  this  tenth  day  of  November.,  iS99. 

Jeremiah  Mason,  Attorney  for  Defendant. 

(3)  Materials  Not  Furnished  for  Building. 

Form  No.  13766.* 

(Precedent  in  Hoffmaster  v.  Knupp  No.  2,  15  Pa.  Co.  Ct.  465.)* 
[{Commencing  as  in  Fortn  No.  1029,  and  continuing  dcncin  to  *.) 
That  defendant]^  has  been  informed  and  verily  believes,  and  he 
expects  to  be  able  to  prove  at  the  trial  of  this  case,  that  the  said  sum 
of  money  for  which  the  above  lien  was  filed  is  not  for  the  labor  done 
by  the  plaintiff  on  the  said  house  [{describing  it)  on  which  said  lien 
has  been  filed]  ;^  that  the  said  plaintiff  is  a  tinner  by  trade,  and  was 

1.  The  matter  enclosed  by  and  to  be  pairing  on  the  lot  described  in  the  corn- 
supplied  within  [  ]  will  not  be  found     plaint  was  held  to  be  sufficient. 

in  the  reported  case.  3.  See,    generally,     supra,     note     5, 

2.  Precedent.  —  In  McAnally  v.  Haw-     p.  245. 

kins  Lumber  Co.,  109  Ala.  397,  a  plea  4.  See,  generally,  j«/ra,  note  5,  p.  245. 
denying  that  the  lumber  in  question  5.  It  was  held  that  this  affidavit  was 
was  used  in  building,  improving  or  re-     sufficient. 
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engaged  in  tinning  a  large  number  of  houses  for  the  contractor, 
Samuel  S.  Fachler.,  and  that  there  was  a  running  account  existing 
between  the  said  plaintiff  and  said  contractor  for  two  years  more  or 
less;  that  when  the  said  contractor  failed  and  became  hopelessly 
ipvolved  financially,  the  said  plaintiff  filed  for  the  balance  due  him 
from  the  said  contractor;  that  the  defendant  verily  believes  and 
expects  to  be  able  to  prove  on  the  trial  that  the  said  sum  is  the 
balance  due  the  said  plaintiff  from  said  contractor,  and  the  house  or 
houses  of  the  defendant,  Christian  Knupp^  being  the  only  house  or 
houses  upon  which  work  was  done  by  said  plaintiff  within  the  space 
of  six  months,  said  house  or  houses  was  liened  by  the  plaintiff  for  said 
balance  due,  which  balance  the  defendant  is  informed  did  not  include 
the  price  for  labor  and  material  on  the  house  or  houses  of  defendant. 
[(Continuing  and  concluding  as  in  Form  No.  1029. )\^ 


•  (4)  That  Claim  is  Indefinite. 

Form  No.  1376 

{Commencing  as  in  Form  No.  lS76Jf,  and  continuing  down  to  *.^ 
That  deponent  has  inspected  the  claim  filed  by  the  plaintiffs  and 
entered  in  mechanics'  lien  docket  No.  13,  at  page  65,  at  No.  11,  March 
Term,  \%91.  That  a  bill  of  particulars  accompanies  said  claim  and  by 
its  terms  is  made  part  thereof,  which  bill  of  particulars  is  so  indefi- 
nite in  its  terms  that  deponent  is  unable  to  understand  the  same; 
that  it  purports  to  contain  a  statement  of  the  items  of  material 
alleged  to  have  been  furnished  in  and  about  the  construction  of  the 
building  above  mentioned,  and  of  the  dates  when  the  said  materials 
are  alleged  to  have  been  furnished;  that  said  dates  are  not  orderly 
nor  consecutive,  and  it  is  difficult  to  determine  from  the  bill  of  par- 
ticulars in  what  manner  the  several  dates  apply  to  the  various  items 
of  materials  therein  mentioned;  that  the  charges  made  for  items  of 
materials  appear  upon  said  bill  of  particulars  in  such  manner  as  to  be 
unintelligible;  for  example,  under  date  q>{  June 21th,  an  item  appears, 
250  feet  quarter-round  hard  wood,  extended  at  the  amount  of 
$1,980.95;  other  items  of  material  appearing  on  said  bill  of  particu- 
lars have  no  prices  extended,  and  deponent  is  unable  to  ascertain 
from  an  inspection  of  said  bill  of  particulars,  for  others,  as  to  the 
amounts  charged  therefor,  and  as  to  whether  the  same  are  worth  the 
amounts  charged,  or  to  use  the  said  bill  of  particulars  in  any  manner 
for  the  purpose  of  ascertaining  the  propriety  or  reasonableness  of 
the  charges  for  the  items  therein  contained;  all  of  which  he  and  his 
said  wife  expect  to  be  able  to  prove,  and  further  deponent  saith 
not. 

(^Continuing  and  concluding  as  in  Form  No.  1029.^ 

1.  The  matter  to  be  supplied  within  147  Pa.  St.  45.  It  was  held  that  the 
[]  will  not  be  found  in  the  reported  action  of  the  trial  court  in  discharging 
case.                                        '  the    rule    for    judgment   was   correct. 

2.  This  was  the  second  defense  in  the  See  also,  generally,  supra,  note  5,  p. 
affidavit  filed  in  Murphy  v.   Cappeau,  245. 
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(6)  That  Defendant  did  Not  Employ  Plaintiff. 

Form  No.  13768.' 

(Precedent  in  Stark  v.  Simmons,  54  Ohio  St.  436.)* 

[Circuit  Court  of  Cuyahoga  County. 

John  Simtnons,  plaintiff,        i 
No.  100.       against  >•  Answer. 

Edward  D.  Stark,  defendant.  ) 

Now  comes  the  defendant,  and  for  answer  to  the  petition  of  the 
plaintiff  says  that]^  he  denies  that  he  ever  directly  or  indirectly 
employed  the  plaintiff,  or  had  any  contract  relation,  express  or 
implied,  with  him  or  any  one  of  the  several  persons  named  in  the 
petition  as  assignors,  to  him  of  claims  for  work,  or  that  he  is  in  any 
manner  indebted  or  liable  to  him  or  them  for  wages  or  anything  else. 

Further  answering  he  says,  some  days  prior  to  April  19,  iS93,  this 
defendant  became  the  owner  of  a  valid  claim  against  Mullen  for  the 
sum  of  %82.00  then  past  due,  and  for  the  purpose  and  with  the  intent 
of  getting  payment  and  satisfaction  of  that  amount  he  engaged  Mullen 
to  paint  his  building  at  the  agreed  price  of  %80.00.  Defendant  had 
no  knowledge  or  information  that  Mullen,  being  himself  a  working 
painter,  would  employ  any  other  person  to  work  on  the  job.  After 
the  work  was  done  Mullen  was  not  satisfied  with  the  set-off,  and 
refused  to  accept  a  satisfaction  of  the  %82.00  claim  against  himself  in 
payment  of  the  %80.00  claim,  though  admitting  the  validity  of  the 
account  and  his  obligation  to  pay,  and  thereupon  set  on  foot  schemes 
to  avoid  the  set-off. 

[Wherefore  defendant  asks  judgment  that  he  may  go  hence  without 
day  and  recover  against  the  plaintiff  his  costs,  etc. 

Edward  D.  Stark,  in  propria  persona^ 

1.  Judgment.* 

1.  See  also,  generally,  supra,  notes,  of  defendant's  property,  and  the  same  is 
p.  245.  described,  it  is  sufficient  if  it  does  not 

2.  Judgment  sustaining  a  demurrer  appear  that  any  greater  interest  therein 
to  this  answer  was  reversed  and  the  than  that  owned  by  defendant  is 
demurrer  overruled.  charged.     Vanriper  v.  Morton,  65  Mo. 

3.  The  matter  enclosed  by  [  ]  will  not  App.  429. 

be  found  in  the  reported  case.  Existence  of  contract  between   parties 

4.  Bequisites   of  Judgment,  Generally,  and  the  establishing  of  the  lien  upon 
—  For  the  formal  parts  of  a  judgment  in  the  property  should  be  adjudged.    Wil- 
a   particular  jurisdiction    see    the  title  lard  v.  Magoon,  30  Mich.  273. 
Judgments  and   Decrees,  vol.   10,   p.  Adjudging  Claim  to  be  a  Lien  —  Gener- 
645.  ally.  —  That  claim  is   a  lien  upon  the 

Must   correspond  with  the  complaint,  property  should  be  adjudged.     Willard 

Porter  v.  Miles,  67  Ala.  130.  v.    Magoon,    30    Mich.   273;   Mason  v. 

Description   of  Property.  —  Judgment  Heyward,  5  Minn.  74. 

must  contain  a  description  of  the  prop-  But  the  lien  must  be  restricted  to  the 

erty.     Willamette   Steam   Mills   Co.  v.  interest  of  the  defendant  in  the  prop- 

Kremer,  94  Cal.  205;  McMillan  v.  Will-  erty.     Rosina  v.  Trowbridge,  20  Nev. 

iams,  109  N.  Car.  252;  Tinsley  v.  Boy-  105. 

kin,  46  Tex.  592.  Where  there  are  several  buildings  zom- 

Where  a  judgment  directs  that  the  posing  a  single  block  under  a  single 

lien  be  levied  out  of  the  undivided  half  roof,  the  decree  should  be  against  the 
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entire  block  and  not  against  the  build- 
ings separately.  Orr  v.  Northwestern 
Mut.  L.  Ins.  Co..  86  111.  260;  James  v. 
Hambleton,  42  III.  308. 

Where  there  are  several  liens,  some 
prior  and  some  subsequent  to  the  one 
upon  which  the  decree  is  rendered,  the 
decree  must  declare  the  order  in  which 
the  several  liens  attached.  Howett 
V.  Selby,  54  111.  151;  Dingledine  v. 
Hershman,  53  111.  280;  Croskey  v. 
Northwestern  Mfg.  Co.,  48  111.  481. 

Amount  of  Lien  Claim  —  Generally.  — 
Amount  of  lien  claim  must  be  decreed. 
Smith  V.  Shaffer,  46  Md.  573. 

Where  decree  is  against  several  build- 
ings, it  should  specify  the  amount  due 
on  each  building.  Treusch  v.  Shryock, 
55  Md.  330.     . 

Day  for  payment  of  claim  must  be  or- 
dered.    Smith  V.  Shaffer,  46  Md.  573. 

Costs  are  properly  allowed,  although  the 
plaintiff  recovers  less  than  he  claimed, 
especially  if  the  defendant  denies  gen- 
erally and  asks  fora  dismissal  of  the 
complaint.  Valk  ?•.  McKeige,  (Supreme 
Ct.  Gen.  T.)  43  N.  Y.  St.  Rep.  26. 

Directions  as  to  Sale  —  Generally.  — 
That  defendant's  interest  in  the  prop- 
erty be  sold  must  be  directed  by  the 
judgment  or  decree.  Runey  v.  Rea,  7 
Oregon  131;  Schmidt  v,  Gilson,  14 
Wis.  514;  Dean  v.  Wheeler,  2  Wis.  224; 
Dewey  v.  Fifield,  2  Wis.  73. 

And  that  "judgment  be  entered 
against  the  property"  is  not  sufficient. 
Riggs  v.  Stewart,  (C.  PI.  Gen.  T.)  14 
Civ.  Proc.  (N,  Y.)  141. 

Sale  of  estate  of  all  parties  having  an 
interest  in  the  premises  may  be  directed, 
although  such  recital  is  not  necessary. 
Kidder  v.  Aholtz,  36  111.  478. 

Sale  of  building  as  well  as  land  should 
be  ordered.  Edlerman  v.  Kidd,  65 
Wis.  18;  Schmidt  v.  Gilson,  14  Wis.  514. 

Separate  part  of  estate  or  building  or 
machinery  may  be  ordered  sold.  Wagar 
V.  Briscoe,  38  Mich.  587. 

That  property  be  sold  in  fee  may  be 
ordered,  although  there  be  a  mortgage 
not  then  due  having  a  prior  lien,  as  the 
mortgagee  will  retain  his  priority  to 
the  extent  of  the  value  of  the  property 
at  the  time  the  lien  attached.  Croskey 
V.  Northwestern  Mfg.  Co.,  48  111,  481. 

Sale  of  sufficient  property  for  cash  to 
pay  lien  may  be  directed  when  the  lien 
represents  a  small  proportion  of  the 
value  of  the  property.  Lester  v.  Pedi- 
go,  84  Va.  309. 


To  whom  sorplns  shall  be  paid  need  not 
be  directed  in  the  decree.  Kelly  v. 
Chapman,  13  111.  530. 

Personal  Judgment  —  Generally.  — 
Where  no  personal  claim  is  established 
against  the  defendant,  a  personal  judg- 
ment is  erroneous.  Barber  v.  Rey- 
nolds, 44  Cal.  719,  Hart,  etc.,  Corp.  v. 
Mullen,  4  Colo.  512;  Hildebrandt  v. 
Savage,  4  Wash.  524. 

In  Action  by  Subcontractor, — Personal 
judgment  cannot  be  rendered  against 
the  owner  in  an  action  by  a  subcon- 
tractor for  labor  performed  or  mate- 
rials furnished  an  original  contractor. 
May,  etc..  Hardware  Co.  v.  McCon- 
nell,  102  Ala.  577;  Hassett  v.  Rust,  64 
Mo.  325;  Heltzell  v.  Hynes,  35  Mo. 
482;  Richardson  v.  George,  34  Mo.  104; 
Walkenhorst  v.  Coste,  33  Mo.  401. 

In  South  Carolina,  it  has  been  held 
that  a  deficiency  judgment  against  the 
owner  cannot  be  rendered.  Johnson 
V.  Frazee,  20  S.  Car.  500, 

In  Kansas,  a  personal  judgment  is 
proper,  although  the  plaintiff  fails  to 
establish  his  lien.  Haight  v.  Schuck, 
6  Kan.  192. 

Where  the  premises  have  been  pur- 
chased by  an  innocent  party,  the  decree 
must  be  against  the  property  and  can- 
not be  against  him.  Work  v.  Hall,  79 
111.  196. 

In  a  proper  case,  however,  a  judg- 
ment in  personam  as  well  as  in  rem  may 
be  rendered.  Barton  v.  Herman,  3 
Daly  (N.  Y.)  320. 

Where  owner  admits  funds  sufficient 
to  pay  the  claim,  the  judgment  should 
be  against  the  owner  personally,  Tay- 
lor V.  Netherwood,  91  Va,  88. 

Deficiency  judgment  against  contractor 
may  be  rendered  where  the  whole 
claim  cannot  be  recovered  under  the 
lien.  Stapleton  v.  Mayer,  (N.  Y.  City 
Ct.  Gen.  T.)  17  Misc.  (N.  Y.)  67. 

Precedents.  —  In  Gaskill  v.  Moore,  4 
Cal.  233,  the  decree,  after  finding  the 
sum  due  on  mechanic's  lien,  "  finds 
that  the  plaintiff,  Jacob  Gaskill,  holds  a 
mechanic's  lien  for  the  said  sum,  with 
interest  and  costs,  as  aforesaid,  on  the 
leasehold  interest  which  the  defendant, 
John  W.  Trainer,  had  July  ist,  l9>^2, 
by  virtue  of  a  certain  indenture  of 
lease,  bearing  date  Afay  loth,  i'&j2,  be- 
tween Ezekiel  J.  Moore,  of  the  first 
part,  and  John  W.  Trainer,  of  the 
second  part,  in  and  to  the  following 
described  lands  and  premises,  to  wit, 


251 


Volume  12. 


13769. 


MECHANICS'  LIENS. 


13769. 


{a)  By  Default. 


(describing  them):  subject,  nevertheless, 
to  the  conditions  in  the  said  indenture 
of  lease  contained;  that  the  said  lease- 
hold interest  is  the  residue  and  bal- 
ance, from  the  /j/day  of  yw/j' aforesaid, 
of  a  term  of  five  years,  which  term 
commenced  June  loth,  i8j^,  and  will 
end  June  ist,  i8j7.  It  is,  therefore, 
ordered,  adjudged  and  decreed,  that 
the  said  leasehold  interest  be  sold  pur- 
suant to  law,  to  satisfy  the  said  lien, 
and  that  the  proceeds  derived  from 
such  sale  be  paid  into  Court,  subject 
to  its  further  order."  This  decree  was 
affirmed  upon  appeal. 

The  material  part  of  a  judgmmt  in 
favor  of  defendant  and  dismissing 
complaint,  in  an  action  to  enforce  a 
mechanic's  lien,  is  set  out  in  Roylance 
V.  San  Luis  Hotel  Co.,  74  Cal.  273. 
This  judgment  was  affirmed  on  appeal. 

In  Mclntire  v.  Barnes,  4  Colo.  285, 
the  decree  was  "That  Mclntire  pay 
lien  claimants  within  go  days  from 
date  $646.60  and  interest  from  Septem- 
ber sy,  iS/j",  at  10  per  cent,  per  annum, 
amounting  in  all  to  %'/j6.40.  as  follows: 
To  Barnes.  %28o.jj\  to  McGovney  6^ 
Capehart,  %jj6.68;  to  Millard,  %iig.4o, 
and  interest  on  said  sums  at  10  per 
cent,  per  annum  from  date  until  paid, 
and  costs  of  suit;  that  upon  default  the 
sheriff  sell  lot  ig  at  public  auction  to 
the  highest  and  best  bidder  for  cash, 
at  front  door  of  county  clerk's  office, 
and  to  give  notice  as  in  case  of  sales 
under  execution."  This  decree  was 
affirmed. 

Decree  is  set  out  in  Raymond  v. 
Ewing,  26  111.  329.  Sale  under  this 
decree  was  enjoined. 

The  substance  of  a  decree  is  set  out 
in  Dingledine  v.  Hershman.  53  111.  280. 

In  Rice  v.  Hodge,  26  Kan.  164,  the 
judgment,  which  was  affirmed,  was  as 
follows:  "The  plaintiffs,/'.^.  Smith 
&'  Co.,  do  have  and  recover  of  and 
against  the  estate  of  the  said  C.  A. 
Simpson  the  sum  of  $j>jo../6,  and  their 
costs  herein  expended;  that  the  defend- 
ant/. G.  Northcraft  do  have  and  re- 
cover of  and  against  the  estate  of  the 
said  C.  A.  Simpson  the  sum  of  $79.79, 
and  his  costs  herein  expended;  that  the 
said  defendants  Hodge  Bros,  do  have 
and  recover  of  and  against  the  estate 
of  the  said  C.  A.  Simpson  the  sum  of 
%4ii.gg,  and  their  costs  herein  ex- 
pended; that  the  said  defendant  E. 
Gove  do  have  and  recover  of  and  against 


the  estate  of  the  said  C.  A.  Simpson, 
and  from  and  against  the  defendant  B. 
Simpson,  the  sum  of  %8o8.22,  and  his 
costs  herein  expended;  and  that  the 
said  judgments  bear  interest  at  10  per 
cent,  per  annum  from  the  date  hereof 
until  paid.  It  is  further  ordered  and 
adjudged  by  the  court,  that  unless  the 
said  judgments,  interest  and  costs  shall 
have  been  paid  on  or  before  the  2')th 
day  of  February,  \%8i,  that  an  order 
issue  to  the  sheriff  of  Dickinson  county 
commanding  him  to  sell  as  upon  execu- 
tion the  said  lots/o,  //  and/.?,  in  block 
20,  of  Kinney  &^  Hodge's  addition  to  the 
city  of  Abilene,  Dickinson  county,  state 
of  Kansas,  and  to  pay  the  proceeds  of 
said  sale  into  the  court,  and  that  the 
same  be  applied  as  follews:  First,  to 
the  payment  of  the  costs  herein;  sec- 
ond, to  the  payment  pro  rata  of  the 
said  judgments  of  the  said  P.  A.  Smith 
dr'  Company,  J.  G.  Northcraft,  and  Hodi^e 
Brothers;  third,  to  the  payment  of  the 
judgment  of  the  said  E.  Gove;  and  that 
the  surplus  be  paid  to  the  said  defend- 
ants Rice  S^  Floyd." 

In  Simonton  v.  Kelly,  i  Mont.  483, 
the  decree,  which  was  affirmed,  was  as 
follows:  "  That  the  claim  so  due  and 
owing  to  said  plaintiff,  to  wit,  the  sum 
of  %i,2Ji.2j,  be  and  the  same  is  hereby 
declared  and  decreed  to  be  a  lien  upon 
the  said  premises  above,  herein  and  in 
said  complaint  described.  And  it  is 
further  ordered,  adjudged  and  decreed, 
that  all  and  singular  the  said  premises 
mentioned  and  described  herein,  and 
in  said  complaint,  or  so  much  thereof 
as  may  be  sufficient  to  raise  the  amount 
due  the  plaintiff  for  the  principal,  in- 
terest and  costs  in  the  suit  and  expenses 
of  sale,  be  sold  at  public  auction  by  or 
under  the  direction  of  Rufus  E.  Arick, 
Esq.,  one  of  the  masters  in  chancery  of 
this  court;  that  said  sale  be  made  in 
the  town  of  Helena,  in  said  county;  that 
said  master  give  public  notice  of  the 
time  and  place  of  such  sale,  according 
to  the  course  and  practice  of  the  court, 
and  the  law  relative  to  sales  of  real 
estate  under  execution,  and  that  the 
plaintiff  or  any  of  the  parties  to  this 
suit  may  become  the  purchaser  thereof 
at  such  sale,  and  that  the  said  master, 
after  the  time  allowed  by  law  for  re- 
demption has  expired,  execute  a  deed 
to  the  purchaser  or  purchasers  of  said 
premises;  that  said  master,  out  of  the 
proceeds  of  such  sale,  retain  his  fees, 
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disbursements  and  commissions  on  said 
sale*  and  pay  to  the  plaintiff,  or  his  at- 
torneys, out  of  said  proceeds,  the  costs 

in   this  suit,  taxed  at  $  .  and  the 

sum  of  %i,2ii.2^,  being  the  amount  due 
him  as  aforesaid,  with  interest  thereon 
from  this  date,  at  the  rate  of  ten  per 
cent,  per  annum,  or  so  much  thereof  as 
said  proceeds  will  pay  of  the  same." 
The  decree  further  ordered  that  the 
master  should  make  a  report  of  the 
sale  to  the  court;  that  certain  parties 
having  an  interest  in  the  premises  be 
barred  and  foreclosed'  of  all  equity  of 
redemption  of  the  premises  on  the  pro- 
duction of  the  master's  deed,  and  that 
"if  the  moneys  arising  from  the  sale 
shall  be  insufficient  to  pay  the  amount 
so  found  due  to  the  plaintiff,  as  above 
stated,  with  the  interest  and  costs  and 
expenses  of  sale  as  aforesaid,  the  master 
in  chancery  shall  specify  the  amount 
of  such  deficiency  and  balance  due  to 
the  plaintiff,  in  his  return  of  said  sale; 
and  that,  on  the  coming  in  of  said  re- 
turn, a  judgment  of  the  court  shall  be 
docketed  for  such  balance  against  the 
defendants,  Henrietta  Kelly  and  John 
Kelly,  who  are  personally  liable  to  the 
said  plaintiff  for  the  amount  of  such 
deficiency,  and  judgment,  with  interest 
thereon,  at  the  rate  of  ten  per  cent,  per 
annum,  from  the  date  of  last-mentioned 
return  and  judgment,  and  that  the 
plaintiff  have  execution  therefor." 

In  Ballou  v.  Black,  21  Neb.  131,  the 
findings  and  decree  were  as  follows: 

"  1st.  That  the  amount  of  lumber 
and  building  material  furnished  by  Otis 
H.  Ballou  to  William  Winscit  and  used 
in  defendants'  block  of  buildings  is 
%i,3i6.43. 

2d.  That  the  first  item  of  said  lumber 
was  furnished  on  September  12,  i9>8i. 

3d.  That  said  sum  oi%i ^16.43  is  due 
and  unpaid  said  plaintiffs. 

4th.  That  William  Winscit  made  no 
payments  to  O.  H.  Ballou  upon  general 
account,  and  that  the  application  of  each 
payment  made  by  said  Winscit  was  di- 
rected by  Winscit  a.fid  applied  hy  Ballou 
as  directed,  and  that  said  Winscit  di- 
rected nothing  to  be  applied  on  the 
account  herein,  and  that  nothing  was 
paid  on  said  account. 

5th.  That  within  sixty  days  from  the 
delivery  of  said  lumber  for  said  build- 
ings the  defendants  paid  out  on  ac- 
count of  said  building  an  amount 
greater  than  that  found  due  the  plain- 


tiffs herein,  and  that  no  part  of  said 
amount  so  paid  was  paid  on  account  of 
plaintiffs'  claim. 

6th.  Wherefore,  it  is  considered,  ad- 
judged and  decreed  that  said  plaintiffs 
have  a  mechanic's  lien  upon  the  prop- 
erty in  their  petition  described,  to-wit: 
Lot  ofie  (/)  and  two  (2)  in  block  thirty-six 
(j6)  in  the  city  of  Plattsmouth,  Cass 
county,  for  said  sum  of  %i,3i6.4j,  with 
interest  thereon  at  7  per  cent,  per  annum 
from  September  28y  18S1,  and  that  un- 
less said  sum  and  interest  and  costs  of 
this  suit  be  paid  within  twenty  days 
from  the  entry  hereof  then  that  an 
order  be  issued  to  the  sheriff  of  Cass 
county  commanding  him  to  sell  said 
premises  as  upon  execution  and  apply 
the  proceeds  thereof  in  payment  of  the 
amount  so  above  found  due  upon  the 
confirmation  of  said  sale. 

7th.  That  said  lien  be  satisfied  and 
said  premises  be  sold  in  the  following 
order,  to-wit:  That  the  land  of  the 
several  defendants  be  appraised  sepa- 
rately, and  that  the  north  forty-eight  {48) 
feet  of  said  lots  one  {/)  and  two  (2)  block 
thirty-six  (j6),  the  property  of  defend- 
ant John  Black,  be  sold,  and  seven- 
twelfths  {7-12)  of  said  amount  due  be 
paid  out  of  the  proceeds  thereof.  That 
the  south  tiinety-two  feet  of  said  lots 
one  {/)  and  two  {2),  block  thirty-six  (j6), 
the  property  of  said  Methodist  Episcopal 
Church,  defendant,  be  sold  and  five- 
twelfths  {^-12)  of  the  amount  be  paid 
from  the  proceeds  thereof.  And  in 
case  the  proceeds  arising  from  the  sale 
of  either  of  said  parcels  of  land  be  in- 
sufficient to  pay  its  said  proportion  of 
said  amount  so  severally  charged  upon 
it,  then  that  the  other  of  said  parcels 
pay  such  deficiency  in  addition  to  the 
sum  severally  charged  upon  it." 

This  decree  was  affirmed  upon  appeal. 

In  Althause  z/.  Warren,  2  E.  D.  Smith 
(N.  Y.)  657,  the  decree  was  as  follows, 
omitting  formal  parts: 

"This  action  having  been  com- 
menced to  recover  from  the  defendant 
the  sum  of  three  thousand  four  hundred 
and  forty-one  dollars  and  eighteen  cents, 
with  interest  thereon  from  the  twenty- 
seventh  day  of  August,  one  thousand 
eight  hundred  awd  fifty-five,  for  work 
and  labor  done  and  materials  furnished 
by  the  plaintiffs  to  the  defendant 
towards  the  erection  of  two  buildings 
on  two  lots  of  ground  situate  in  the  third 
ward  of  the  city  of  New  York,  *n  the 
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westerly  side  of  Greenwich  street,  and 
known  as  numbers  2^2  and  234  in  said 
street,  and  hereinafter  more  particu- 
larly described,  of  which  lots  the  said 
defendant  was  the  lessee,  and  to  fore- 
close the  lien  which  the  plaintiffs  had 
acquired  for  said  sum,  on  the  said  lots 
and  the  said  buildings  thereon  erected, 
pursuant  to  the  statute  in  such  case 
made  and  provided,  such  lien  being 
filed  by  the  above  named  plaintiffs  in 
the  office  of  the  clerk  of  the  city  and 
county  of  New  York,  on  \.\i^  fifth  day  of 
December,  in  the  year  one  thousand 
eight  hundred  and  fifty-five,  against 
the  above  named  delendant,  as  lessee 
as  aforesaid,  such  proceedings  were 
thereupon  had  that  the  defendant  was 
brought  before  this  court,  and  duly  ap- 
peared in  this  action,  and  the  plaintiffs 
served  their  complaint,  and  the  defend- 
ants answered  thereto;  whereupon, 
issue  being  joined  between  the  parties, 
the  said  issues  came  on  to  be  tried  by 
consent  of  the  respective  parties,  at  a 
special  term  of  this  court,  held  before  the 
Honorable  Charles  P.  Daly,  one  of  the 
judges  of  this  court,  at  the  City  Hall  oi 
the  city  of  New  York,  on  the  tenth  day 
of  June,  one  thousand  eight  hundred 
SlTxA  fifty-six,  whereupon  the  said  court, 
after  hearing  the  testimony  of  the  re- 
spective parties  and  their  respective 
counsel,  then  and  there  decided  the 
whole  of  the  said  issue  for  the  plain- 
tiffs, and  ordered  judgment  for  the 
plaintiffs. 

Now,  upon  motion  of  Benedict  and 
Boardman,  attorneys  for  the  plaintiffs, 
it  is  adjudged  and  decreed  that  the  de- 
fendant, Edward  Warren,  is  indebted 
to  the  plaintiffs,  Samuel  B.  Althause 
and  Nicholas  Ludlum,  in  the  sum  of 
three  thousand  six  hundred  and  thirty- 
t7uo  dollars  and  forty  cents,  together 
with  the  sum  of  one  hundred  and  forty- 
eight  dollars  and  eighty-one  cents,  costs 
and  disbursements,  duly  adjusted  by 
the  clerk  of  this  court,  amounting,  alto- 
gether, to  the  sum  of  three  thousand 
seven  hundred  and  eighty-one  dollars  and 
twenty-one  cents. 

And  it  is  further  ordered,  adjudged 
and  decreed,  that  the  said  plaintiffs 
have  a  good,  valid  and  subsisting  lien 
on  the  said  lots  and  buildings  for  the 
said  amount,  with  interest  thereon,  and 
to  secure  the  payment  thereof  to  the 
extent  of  the  right,  title  and  interest 
which  the  said  defendant,  Edward  War- 
ren, had  on  they?//A  day  oi  December, 
one  thousand  eight  hundred  and  fifty- 


five,  in  the  two  buildings  and  lots  of 
land,  and  appurtenances  thereto  be- 
longing, situated,  etc.  {Here  follows  a 
description  of  the  premises  by  metes  and 
bounds). 

And  that  the  said  judgment  be  duly 
entered  on  the  lien  docket  of  this  court, 
pursuant  to  the  statute  in  such  case 
made  and  provided.  And  it  is  further 
ordered,  adjudged  and  decreed,  that 
the  interest  which  the  said  Edward 
Warren  had  on  the  said  fifth  day  of 
December,  one  thousand  eight  hundred 
and  fifty-five ,  be  sold  by  the  sheriff  of 
the  city  and  county  of  New  York,  to  the 
extent  of  the  rigljt  which  the  said  de- 
fendant had  at  that  time  in  the  said 
premises  and  buildings,  subject  to  any 
prior  liens  existing  thereon;  that  the 
proceeds  of  such  sale  shall  be  applied 
by  said  sheriff  to  the  payment,  to  the 
plaintiffs,  of  their  costs  and  of  the 
amount  found  due  as  aforesaid,  and 
that  the  residue  of  such  proceeds  of 
said  sale  be  paid  to  the  clerk  of  the 
city  and  county  of  Ne7v  York,  to  abide 
the  further  order  of  this  court. 

It  is  further  ordered  and  adjudged, 
that  the  said  sheriff  make  a  report  of 
such  sale,  and  file  it  with  the  clerk  of 
this  court  with  all  convenient  speed; 
and  that  if  the  proceeds  of  such  sale  be 
insufficient  to  pay  the  amount  so  re- 
ported due  to  the  plaintiffs,  with  inter- 
est and  costs  as  aforesaid,  the  said 
sheriff  shall  specify  the  amount  of  such 
deficiency  in  his  report  of  sale,  and  that 
the  plaintiffs  have  execution  therefor." 
This  was  under  the  act  of  1855. 

In  Ringle  v.  Wallis  Iron  Works,  86 
Hun  (N.  Y.)  153,  the  judgment  was  in 
part  as  follows:  "  It  is  further  ordered, 
adjudged  and  decreed  that  so  much  of 
this  judgment  as  is  against  the  said 
premises  and  as  declares  that  the  plain- 
tiffs now  have  a  lien  and  claim  against 
said  premises  is  in  form  only,  and  has 
been  directed  and  is  now  entered  for 
the  purpose  of  enabling  the  said  plain- 
tiffs to  recover  upon  a  certain  bond 
given  by  the  Wallis  Iron  Works  as  prin- 
cipal and  \.\i&  American  Surety  Company 
of  New  York  as  surety,  and  which  was 
filed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York  on  the  28th 
day  of  May,  i9>q2,  for  the  purpose  of 
discharging  the  said  mechanic's  lien  or 
claim  as  against  the  said  real  estate  as 
provided  by  a  certain  order  of  the  Su- 
preme Court  of  the  State  of  New  York, 
bearing  date  the  28th  day  of  May, 
lfig2."     It  was  held  that  this  judgment 
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Form  No.  13769.' 

Cape  May  Circuit  Court. 
John  Doe,  claimant,  j  In  Contract. 

against  v  On  Mechanic's  Lien. 

Richard  Roe,  builder  and  owner.  )  Rule  for  Judgment. 

The  summons  in  the  above  stated  case  having  been  returned  by 
the  sheriff  of  Cape  May  county,  duly  served  upon  said  defendant 
Richard  Roe,  builder  and  owner,  and  the  plaintiff  having  filed  his 
declaration  within  the  time  limited  by  law  for  filing  the  same,  and  a 
copy  of  said  declaration  having  been  served  according  to  law  upon 
said  defendant,  and  said  defendant  not  having  filed  any  plea  or 
demurrer,  or  entered  any  rule  within  the  time  required  by  law  there- 
for or  at  any  other  time. 

It  is  therefore,  on  this  tenth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  ordered  that  judg- 
ment interlocutory  by  default  be  entered  in  favor  of  said  plaintiff 
and  against  said  defendant,  and  the  clerk  of  said  court  having  this 
day  duly  assessed  the  damages  of  said  plaintiff  at  the  sum  of  five 
hundred  dollars. 

It  is  therefore,  on  said  day  and  year  aforesaid,  further  ordered  that 
judgment  final  for  said  sum  of  five  hundred  dollars  damages,  with 
costs  to  be  taxed,  be  entered  in  favor  of  the  said  plaintiff  and  against 
said  defendant,  both  as  builder  and  owner,  and  especially  to  be 
made  of  the  lands  and  buildings  in  said  declaration  described. 

Rule  entered  this  tenth  dayof  September,  a.  d.  \%99,  on  motion  of 
Jeremiah  Mason,  attorney  for  plaintiff. 

bb.  The  Judgment. 
Form  No.  13770.* 

was   correct   and    should  be   affirmed,  judgment   in    this   cause,   on   account 

That  in  proceedings  under  the  law  of  of  an  alleged  defect  in  the  summons, 

1885,  where  a  lien  was  established,  the  and  the  same  having  been  argued  by 

plaintiff    was   entitled    to   a  judgment  counsel    and    held    under   advisement 

against    the    person    liable  as    well  as  by  the   court,  and    being   not   satisfied 

against  the  property.  thereon,  on  motion,  ordered   that  said 

Order  for  Judgment.  —  In  Lackner  v.  objection  be,  and  the  same  is,  hereby 

Turnbull,  7  Wis.  105,  the  order  of  court,  overruled,   and  it  is    further   ordered, 

which  was  granted  upon  a  motion,  was  that  said  plaintiff  do  recover ,  against 

as    follows:     "It   is    ordered    that    the  the  said  defendant  $2^9..?7,  damages  in 

motion  be  granted    and  judgment  en-  this  action,  and  costs  to  be  taxed;  and 

tered  for  the  amount  demanded  in  the  it  is  further  ordered  that  said  judgment 

complaint,  with  interest,  and  that  the  be,  and  the  same  hereby  is,  made  a  lien 

same    be   a    lien    upon    the    premises  upon    the  premises,    described   in    the 

therein    described,  unless   the  defend-  petition  for  a  lien,  and  the  complaint  in 

ant,  before  the  tliird  Monday  of  October  this  action,  according  to  the  provisions 

instant,   answer  the  complaint  in  this  of  chapter  120  of  the   Revised  Statutes 

action,  and   place    the  same  upon  the  and    the    acts     amendatory    thereof." 

calendar  for  trial  at   the  n^xt  term  of  This  order  was  affirmed, 
this   court,  at  Racine  county,  without         1.  New  Jersey.  —  Laws  (1898),  c.  226, 

notice."     This  order  was  affirmed.  §  24. 

In  Lackner  v.  Turnbull,  7  Wis.  105,         See   also,    generally,   supra,   note  4, 

the  following  order  for  judgment  and  p.  250. 

overruling     objections     was     entered:        %,  NewYork. — Code  Civ.  Proc,  §3403. 
"  An  objection  having  been   made  at        See    also,    generally,  supra,    note  4, 

the  Racine  Circuit  Court  to  the  entry  of  p.  250. 
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(^Title  of  court  and  cause  as  in  Form  No.  6957.') 

The  summons,  with  a  copy  of  the  complaint  in  this  action,  having 
been  duly  served  personally  on  the  defendant  Richard  Roe, 

Now,  on  reading  and  filing  the  affidavit  oi  Jeremiah  Mason,  attor- 
ney lor  John  Doe,  plaintiff  above  named,  bearing  date  tht  first  day 
of  June,  i899,  that  no  answer  has  been  put  in  by  the  defendant  within 
the  time  allowed  by  law  for  that  purpose,  denying  the  material  facts 
alleged  in  the  complaint,  and  due  notice  of  the  motion  having  been 
given  to  defendants  who  have  appeared  herein,  and  it  appearing  that 
the  complaint  in  this  action  and  notice  of  the  pendency  of  such  action 
were  duly  filed  on  the  tenth  day  of  March,  iS99,  in  the  office  of  the 
clerk  of  the  county  of  Albany,  and  an  order  of  reference  having  been 
made  to  compute  the  amount  due  to  the  plaintiff  and  to  such  of  the 
defendants  as  are  prior  incumbrancers  of  the  premises  described  in 
the  complaint,  and  to  take  proof  of  the  facts  and  circumstances  in 
said  complaint  alleged,  and  to  take  the  examination  of  plaintiff  on 
oath  as  to  the  payments  which  have  been  made,  and  upon  reading 
and  filing  the  report  of  the  referee  in  said  order  of  reference  named, 
by  which  report,  bearing  date  the  tenth  day  oi  July,  a,  d.  \W9,  it 
appears  that  there  was  due  and  owing  from  the  defendant  Richard 
Roe,  on  said  lien  and  claim  on  said  last  mentioned  date,  the  sum  of 
eight  hundred  and  ninety  dollars  and  ninety-nitie  cents. 

Now  therefore,  on  motion  oi  Jeremiah  Mason,  attorney  for  plaintiff, 
it  is  now  here  ordered  and  adjudged  that  the  right,  title  and  interest 
of  defendant  Richard  Roe,  or  of  any  person  claiming  under  him,  exist- 
ing on  the.  first  ddiy  oi  January,  iS99,  in  and  to  the  premises  herein- 
after described,  and  in  the  aforesaid  complaint  set  forth,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  amount  of  said  lien  of 
plaintiff,  together  with  all  costs  and  expenses  of  this  action,  and 
which  may  be  sold  separately  without  injury  to  or  to  the  advantage 
of  the  parties  interested,  be  sold  at  public  auction  by  or  under  the 
direction  of  the  sheriff  of  the  county  oi  Albany  (or  by  Nathan  Hale, 
referee),  and  that  the  said  sheriff  (or  referee)  give  public  notice  of 
the  time  and  place  of  such  sale  in  the  manner  provided  by  law  and 
the  practice  of  this  court  in  actions  for  the  foreclosure  of  mortgages 
upon  real  estate,  and  that  the  plaintiff  or  any  other  party  may  become 
the  purchaser  of  such  property  upon  such  sale;  that  the  said  sheriff 
(or  referee)  execute  and  deliver  to  the  purchaser  or  purchasers,  in 
compliance  with  the  terms  of  such  sale,  a  deed  or  deeds  of  the  prem- 
ises so  sold,  setting  forth  each  tract  or  parcel  of  the  land  so  sold 
and  the  sum  paid  therefor;  that  out  of  the  moneys  arising  from  such 
sale,  after  deducting  the  amount  of  his  fees  and  expenses  of  such 
sale  and  all  taxes,  assessments  and  water  rates  which  are  a  lien  upon 
the  property  sold,  and  an  amount  sufficient  to  redeem  said  premises 
from  any  sales  for  unpaid  taxes,  assessments  or  water  rates  which 
have  not  apparently  become  absolute,  the  said  sheriff  (or  referee)  pay 
to  the  plaintiff  or  to  his  attorney  the  aforesaid  sum  of  eight  hundred 
and  ninety  dollars  and  ninety-nine  cents,  with  interest  thereon  from 
the  date  of  said  report,  the  amount  so  reported  due  as  aforesaid, 
together  with  the  sum  of  thirty  dollars  adjudged  to  the  plaintiff  for 
his  costs  and  charges  by  him  expended  in  this  action,  with  interest 
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thereon  from  the  date  hereof,  or  so  much  thereof  as  the  proceeds  of 
Such  sale  will  pay  of  the  same,  take  a  receipt  therefor  and  file  it  with 
his  report  of  sale;  that  he  pay  over  the  surplus  money,  if  any  there 
be,  arising  from  such  sale,  to  the  treasurer  of  the  county  of  Albany^ 
within  y?z;^  days  after  the  same  is  so  received  and  ascertainable,  to 
await  the  further  order  of  this  court;  and  that  he  make  a  report ^f 
such  sale  and  file  the  same  with  the  clerk  of  this  court  with  all  con- 
venient speed. 

It  is  further  ordered  and  adjudged  that  if  the  proceeds  .of  such  sale 
be  insufficient,  after  paying  the  costs  of  this  action  and  of  said  sale, 
to  pay  the  full  amount  adjudged  to  be  due  to  said  plaintiff,  with  the 
interest  thereon,  then  the  said  sheriff  (or  referee)  shall  specify  the 
amount  of  such  deficiency  in  his  report  of  sale,  and  that  the  defend- 
ant Richard  Roe  pay  to  the  plaintiff  an  amount  remaining  due  upon 
^aid  judgment  after  the  sale  of  the  premises  and  after  the  application 
of  the  proceeds  thereof,  and  that  execution  may  issue  thereon,  and 
that  the  purchaser  or  purchasers  of  said  premises  at  said  sale  be  let 
into  possession  upon  production  of  a  deed  of  the  sheriff  (or  referee). 

It  is  further  ordered  and  adjudged  that  the  defendant  and  any  and 
all  persons  claiming  under  him,  after  the  filing  of  notice  of  pendency  of 
this  action,  be  and  they  are,  and  each  of  them  is,  forever  barred  and 
foreclosed  of  all  right,  title,  interest  and  equity  of  redemption  in  and 
to  said  premises  so  sold  or  any  part  thereof. 

The  following  is  a  description  of  the  premises  hereinbefore  men- 
tioned upon  which  said  lien  is  established,  to  wit:  {Here  give  a  care- 
ful description  of  the  premises). 

Calvin  Clark,  Clerk. 

ib)  By  Court  Without  Jury, 
aa.  Where  but  One  Claimant. 
Form  No.  i  377  i .' 
(^Title  of  court  and  cause,  and  caption  as  in  Form  No.  11885.) 
The  summons  and  complaint  in  this  action  having  been  duly  served 
on  said  defendant  personally  in  said  county,  on  the  tenth  day  of  June, 
*A.  D.  i8P9,  and  due  proof  of  such  service  having  been  made  and  filed 
herein,  and  due  notice  of  the  pendency  of  the  action  having  been  duly 
filed  in  the  office  of  the  register  of  deeds  of  Dane  county  on  the  tenth 
dsiy  oi  June,  a.  d.   i2>99,  and  due  proof  of  such  filing  having  been 
made   and   filed    herein,    and   the   defendant,  Richard  Roe,    having 
appeared  and  answered  herein,  and  the  complaint  in  this  action  having 
been  duly  filed  on  the  tenth  day  oi  June,  a.  d.  \W9, 

And  the  issues  of  fact  joined  by  the  answer  of  the  defendant  to  the 
complaint,  coming  on  to  be  tried  at  said  term,  before  the  court  with- 
out a  jury,  the  Honorable  y^^^  Marshall,  judge  of  said  court,  pre-^ 
siding,  and  the  decision  of  the  court  having  been  duly  filed  with  the 
clerk  of  this  court,  whereby  it  is  determined,  among  other  things,  that 
there  is  now  due  and   owing  ixorsx  Richard  Roe,  the  defendant,*  to 

1.  Wisconsin.  —  Stat.  (1898),  §§  3324,  See  also,  generally,  supra,  note  4, 
3326.  p.  250. 
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John  Doe,  the  plaintiff,  the  sum  of  eight  hundred  and  ninety-nine  dol- 
lars, and  whereby  it  is  further  determined  that  said  sum,  together 
with  the  costs  of  this  action,  constitute  a  lien  upon  the  building  and 
the  premises  described  in  the  complaint  and  petition  for  lien  filed 
herein,  and  that  said  premises  and  all  the  right,  title  and  interest 
which  the  defendant,  Richard  Roe,  had  in  and  to  said  premises  from 
and  aft'er  the  date  of  the  commencement  of  the  construction  (or 
repairs)  oi  {or  work  tipoti)  said  premises  upon  which  said  lien  is  claimed, 
to  wit:  from  and  after  th^  Jirst  day  oi  January,  a.  d.  i?>99,  or  which 
said  defendant  or  any  and  all  persons  claiming  under  him  since 
acquired  therein,  may  be  sold  pursuant  to  law. 

Now,  therefore,  on  motion  oi  Jeremiah  Mason,  attorney  for  the 
plaintiff,  it  is  now  here  ordered  and  adjudged  by  this  court  that  the 
plaintiff  do  have  and  recover  of  the  defendant,  Richard  Roe,  the  said 
sum  of  eight  hundred  and  ninety-nine  dollars,  together  with  the  sum 
of //t/r^y  dollars  for  costs  and  disbursements,  amounting  in  all  to  the  sum 
oi  nine  hundred  and  troenty-nine  doWsiVs,  and  that  the  aforesaid  sums 
are  a  lien,  under  chapter  143  of  the  statutes  of  1898,  upon  the  prem- 
ises and  upon  all  the  right,  title  and  interest  which  the  defendant, 
Richard  Roe,  had  in  and  to  said  premises  hereinafter  described,  from 
and  after  the  date  of  the  commencement  of  the  construction  (or 
repairs)  of  (or  work  upon)  said  premises  upon  which  said  lien  is 
claimed,  to  wit:  from  t^ae.Jirst  day  of  January,  a.  d.  i?>99,  or  which 
said  defendant  or  any  and  all  persons  claiming  under  him  since 
acquired  therein. 

And  it  is  further  ordered  and  adjudged  that  the  aforesaid  premises 
and  all  the  aforesaid  right,  title  and  interest  of  the  said  defendant  or 
of  any  person  claiming  under  him  in  and  to  the  premises  hereinafter 
described  (or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
amount  hereinbefore  adjudged  to  the  plaintiff,  together  with  all  costs 
and  expenses,  and  costs  of  filing  said  claim  for  lien,  and  which  may 
be  sold  separately  without  injury  to  or  to  the  advantage  of  the  par- 
ties interested),  be  sold  at  public  auction  by  or  under  the  direction 
of  the  sheriff  of  the  county  of  Dane;  that  the  said  sheriff  give  public 
notice  of  the  time  and  place  of  such  sale,  in  the  manner  provided  by 
law  for  the  sale  of  real  estate  on  execution;  that  he  make,  execute, 
and  deliver  to  the  purchaser  or  purchasers,  on  compliance  with  the 
terms  of  such  sale,  a  deed  or  deeds  of  the  premises  so  sold,  setting 
forth  each  tract  or  parcel  of  the  lands  so  sold,  and  the  sum  paid 
therefor;  that  out  of  the  moneys  arising  from  such  sale,  after  deduct- 
ing the  amount  of  his  fees  and  expenses  of  such  sale,  the  said  sheriff 
pay  to  the  plaintiff,  John  Doe,  or  to  his  attorney,  the  aforesaid  sum 
of  nine  hundred  and  twenty-nine  dollars,  or  so  much  thereof  as  the  pro- 
ceeds of  such  sale  will  pay  of  the  same,  take  a  receipt  therefor,  and 
file  it  with  his  report  of  sale;  that  he  deposit  the  surplus  money  (if 
any  there  be)  arising  from  such  sale  with  the  clerk  of  this  court,  to 
abide  the  further  order  of  this  court;  that  he  make  a  report  of  such 
sale  and  file  the  same  with  the  clerk  of  this  court  within  ten  days 
from  the  date  of  such  sale. 

And  it  is  further  ordered  and  adjudged  that  if  the  proceeds  of  such 
sale  be  insufficient,  after  paying  the  costs  of  this  action  and  of  said 
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sale,  to  pay  the  full  amount  adjudged  to  be  due  to  said  plaintiff,  then 
the  said  sheriff  shall  specify  the  amount  of  such,  deficiency  in  his 
report  of  sale  that  upon  the  confirmation  of  such  sale,  judgment  may 
be  rendered  against  the  defendant,  Richard  Roe,  who  is  legally  liable 
to  pay  the  same,  in  favor  of  said  plaintiff  for  the  amount  of  such 
deficiency,  and  that  execution  may  issue  thereon. ^ 

And  it  is  further  ordered  and  adjudged  that,  after  the  filing  of  said 
report  of  sale  and  the  confirmation  thereof,  the  defendant,  and  all 
persons  claiming  under  him,  be  and  they  are,  and  each  of  them  is, 
hereby  forever  barred  and  foreclosed  of  all  right,  title,  interest  and 
equity  of  redemption  in  and  to  said  premises  so  sold,  or  any  part 
thereof. 

The  following  is  a  description  of  the  premises  hereinbefore  men- 
tioned and  upon  which  said  lien  is  (or  several  liens  are)  established,  to 
wit:  (^Here  describe  the  premises  as  in  the  complaint). 

Dated  (continuing  and  concluding  as  in  Form  No.  11885), 

bb.  Where  More  than  One  Claimant. 

Form  No.  13772.* 

{Commencing  as  in  Form  No.  13771,  and  continuifig  down  to  *)  to 
the  plaintiff  John  Doe  the  sum  of  nine  hundred  dollars,  with  interest 
thereon  from  the  tenth  day  of  April,  a.  d.  j2>99,  and  that  there  is  due 
and  owing  from  the  defendant  Richard  Roe  to  the  ^XsanixH  Nathan 
Hale  the  sum  oi  Jive  hundred  dollars,  with  interest  thereon  from  the 
tenth  day  of  April,  a.  d.  18PP,  and  whereby  it  is  further  determined 
that  said  sums,  together  with  the  costs  of  this  action,  constitute  a  lien 
upon  the  building  and  the  premises  described  in  the  complaint,  and 
in  the  several  petitions  for  lien,  filed  herein,  and  that  said  building 
and  premises  and  all  the  right,  title  and  interest  which  the  defendant 
Richard  Roe  had  in  and  to  said  premises  from  and  after  the  date  of 
the  commencement  of  the  construction  (or  repairs)  of  (or  uwrk  upon) 
said  building  and  premises  upon  which  said  several  liens  are  claimed, 
to  wit:  from  and  after  the_^r.f/  day  oi  January,  a,  d.  iW9,  or  which 
said  defendant,  or  any  and  all  persons  claiming  under  him,  since 
acquired  therein,  may  be  sold  pursuant  to  law. 

Now,  therefore,  on  motion  of  Jeremiah  Mason,  attorney  for  the 
plaintiffs,  it  is  now  here  ordered  and  adjudged  by  this  court  that  plain- 
tiffs do  have  and  recover  of  Richard  Roe,  the  defendant,  the  sum  of 
ninety  dollars  for  costs  and  disbursements  of  this  action,  and  that  the 
plaintiff  John  Doe  do  have  and  recover  of  said  defendant  the  said  sum  of 
nine  hundred  dollars,  and  that  the  plaintiff  Nathan  Hale  also  do  have 
and  recover  from  the  said  defendant  the  said  sum  oi  five  hundred  dolldss, 
and  that  the  aforesaid  several  sums  are  a  lien,  under  chapter  143  of 

1.  Deficiency    Jadgment.  —  See    Wis.  relief    without    any    special    demand 

Stat.  (i8q8),  §  3326.      An  order  that  on  therefor  in  the  complaint.     Edieman  z/. 

the   coming   in    of   the   report  of   sale  Kidd.  65  Wis.   18;  Huse  v.  Washburn, 

judgment  be  rendered  for  the  deficiency  59  Wis.  414. 

against  the  defendant  personally  may        2.  See   supra.  Form  No.    13771,   and 

be  rendered  on  the  prayer  for  general  notes  thereto. 
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the  statutes  of  1898  upon  the  building  and  premises  and  upon  all  the 
right,  title  and  interest  which  the  defendant  Richard  Roe  had  in  and 
to  said  premises  hereinafter  described,  from  and  after  the  date  of 
the  commencement  of  the  construction  \px  repairs)  of  (or  7vork  upon) 
said  building  and  premises  upon  which  said  several  liens  are  claimed, 
to  wit:  from  and  after  the^r^/day  oi  January,  a.  d.  i2>99,  or  which 
said  defendant  or  any  and  all  persons  claiming  under  him  since 
acquired  therein. 

And  it  is  further  ordered  and  adjudged  that  the  aforesaid  building 
and  premises  and  all  the  aforesaid  right,  title  and  interest  of  the  said 
defendant  or  of  any  person  claiming  under  him  in  ^nd  to  the  premises 
hereinafter  described  (or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  several  amounts  hereinbefore  adjudged  to  the  said  several 
lien  claimants,  together  with  the  costs  of  this  action,  costs  of  filing 
said  claims  for  liens  and  costs  of  sale,  and  which  may  be  sold  sepa- 
rately without  injury  to  or  to  the  advantage  of  the  parties  interested) 
be  sold  at  public  auction  by  or  under  the  direction  of  the  sheriff  of 
the  county  of  Dane;  that  said  sheriff  give  public  notice  of  the  time 
and  place  of  such  sale,  in  the  manner  provided  by  law  for  the  sale  of 
real  estate  on  execution;  that  he  make,  execute  and  deliver  to  the 
purchaser  or  purchasers,  on  compliance  with  the  terms  of  such  sale, 
a  deed,  or  deeds,  of  the  premises  so  sold,  setting  forth  each  tract  or 
parcel  of  the  lands  or  lots  so  sold,  and  the  sum  paid  therefor ;  that  out  of 
the  moneys  arising  from  such  sale,  after  deducting  the  amount  pf  his 
fees  and  expenses  of  such  sale,  the  said  sheriff  pay  to  the  aforesaid 
plaintiffs,  or  to  their  attorney,  the  aforesaid  sum  of  ninety  dollars  for 
costs  of  this  action,  and  that  he  then  pay  to  the  several  claimants, 
whose  liens  are  herein  established  and  adjudged,  equally  and  alike, 
without  priority  among  themselves,  the  several  sums  so  as  aforesaid 
to  them  adjudged  respectively,  take  receipts  therefor,  and  file  them 
with  his  report  of  sale;  that  he  deposit  the  surplus  money  (if  any  there 
be)  arising  from  such  sale  with  the  clerk  of  this  court,  to  abide  the 
further  order  of  this  court;  that  he  make  a  report  of  such  sale,  and 
file  the  same  with  the  clerk  of  this  court  within  ten  days  from  the  date 
of  such  sale. 

And  it  is  further  ordered  and  adjudged  that  if  the  proceeds  of  such 
sale  be  insufficient,  after  paying  the  costs  of  this  action  and  of  the 
sale  as  aforesaid,  to  pay  the  full  amount  herein  adjudged  to  the  said 
several  claimants,  then  the  said  sheriff  shall  distribute  the  residue 
proceeds  of  said  sale,  and  pay  to  each  of  the  said  several  claimants 
whose  liens  have  been  established  and  adjudged  herein,  in  the  pro- 
portion which  the  sum  adjudged  to  each  bears  to  the  whole  amount 
adjudged  to  all,  and  that  the  said  sheriff 'specify  the  amounts  of  the 
deficiencies  on  the  several  amounts  herein  adjudged  to  the  said  several 
claimants,  and  that  upon  the  confirmation  of  such  sale,  judgment 
may  be  rendered  against  the  defendant  Richard  Roe,  who  is  legally 
liable  to  pay  the  same,  in  favor  of  the  said  several  claimants,  for  the 
several  amounts  so  as  aforesaid  reported  to  be  deficient,  and  that 
execution  may  issue  thereon  respectively. 

And  it  is  further  ordered  and  adjudged  that  after  the  filing  of  said 
report  of  sale  (continuing  and  concluding  as  in  Form  No.  13771). 
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(^)   Upon  Verdict  of  Jury. 

Form  No.  13773.' 
(Precedent  in  Lewis  v.  Rose,  82  III.  576.)* 
William  G.  Melville  \ 

V.  V  Petition  for  mechanic's  lien, 

Taylor  S.  Grahajn  and  Simeon  E.  Lewis.  ) 

This  cause  having  been  tried  at  the  last  term  of  this  court  by  a 
jury,  who  found  a  verdict  for  the  plaintiff,  against  the  said  defendant 
Graham,  for  the  sum  of  %1120.25,  and  the  said  cause  having  been 
continued  to  this  term,  and  the  court  having  heard  further  testimony 
as  to  the  interest  of  said  parties  in  said  lot  in  said  petition  described, 
it  is  ordered  by  the  court  that  judgment  be  entered  upon  the  verdict 
of  the  jury  herein, ^  and  that  said  plaintiff  have  and  recover  of  and 
from  the  said  defendant  Taylor  S.  Graham  the  said  sum  of  ^1120.25 
so  as  aforesaid  assessed  by  the  jury,  together  with  his  costs  in  that 
behalf  expended.  It  is  further  ordered  by  the  court  that,  in  case 
said  defendant  Graham  or  Lewis  fails  to  pay  the  said  judgment  and 
costs  within  thirty  days  from  this  date,  a  special  writ  of  execution 
shall  issue  against  the  lot  of  land  described  in  the  said  petition,  to- 
wit:  lot  eight  (8)  in  block  number  two  (^)  in  the  tow n,oiL>unleith,  in 
the  county  oi  Jo  Daviess,  in  the  State  oi  Illinois,  and  that  the  said 
lot  and  house  thereon  be  sold  by  the  sheriff,  and  that  the  sheriff 
have  the  moneys  received  from  said  sale  in  this  court  at  the  next 
term  thereof,  to  await  the  further  order  of  this  court  as  to  the  dis- 
tribution thereof,  and  that  this  cause  be  continued  to  the  next  term 
of  this  court.  , 

Form  No.  13774.* 

{Commencing  as  in  Form  No.  11866,  and  continuing  down  to  *)  that 
they  find  for  the  plaintiff,  and  that  they  assess  the  damages  of  said 
plaintiff  at  the  sum  of  five  hundred  dollars.  And  thereupon  it  is 
ordered  by  the  court  that  judgment  final  be  entered  in  favor  of  said 
plaintiff  and  against  said  "defendant  as  follows,  to  wit:  That  judgment 
final  for  the  sum  oi  five  hundred  dollars  damages,  as  assessed  by  the 
jury  aforesaid,  with  costs  to  be  taxed,  be  entered  in  favor  of  the  said 
plaintiff  and  against  sai'd  defendant,  both  as  builder  and  owner,  and 
especially  to  be  made  of  the  lands  and  buildings  in  said  declaration 
described. 

Therefore,  it  is  considered  that  the  said  plaintiff  do  recover 
against  the  said  defendant  both  as  builder  and  owner,  the  said  sum 
oi  five  hundred  dollars,  his  damages  by  the  jurors  aforesaid  in  form 
aforesaid  assessed,  and  also  the  sum  of  thirty  dollars  for  his  costs  and 
charges   by   the   said    court   before   the   justices  thereof  now  here 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat,  the  court  or  by  a  jury  under  the  direc- 
(1896),  c.  82,  par.  13  et  seq.  tlon    of   the   court,  as  the    court    may 

See   also,    generally,  supra,   note  4,  direct  or  the   parties   agree.     Starr  & 

p.  250.  C.  Anno.  Stat.  111.  (1896),  c.  82,  par.  13. 

2.  This  judgment  was  affirmed,  the  4.  New  Jersey.  —La.vis  (1898),  c.  226, 
supreme  court  finding  no  error  in  the  §  24. 

record.  See  also,   generally,    supra,  note    4, 

3.  Jury  Trial.  — The  trial  shall  be  by     p.  250. 
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adjudged  of  Increase  to  the  said  plaintiff  and  with  his  assent,  which 
said  damages,  costs  and  charges  in  the  whole  amount  to  the  sum  of 
five  hundred  and  thirty  dollars,  and  that  said  damages,  costs  and 
charges  be  made  of  the  lands  and  buildings  in  said  declaration  and 
lien  claim  described.  And  the  said  defendant  in  mercy,  etc. 
(^Conclusion  as  in  Form  No.  11866.) 

(2)  By  Justice  of  the  Peace. 
Form  No.  13775. 

(Commencing  as  in  Form  No.  11898,  and  continuing  down  to  *)  and  the 
testimony  of  the  witnesses,  and  all  the  evidence  being  heard,  it  is  con- 
sidered by  the  court  that  the  said  plaintiff,  John  Doe,  recover  of  and 
from  the  defendant,  Richard  Roe,  the  sum  of  one  hundred  and  eighty 
dollars,  with  legal  interest  thereon  from  this  date,  together  with  all 
costs  of  suit,  and  that  execution  issue  therefor.  And  it  is  further  con- 
sidered by  the  said  coprt  that  the  following  property,  situate  in  said 
county  of  De  Soto,  to  wit,  {describing  if)  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  aforesaid  judgment  and  costs,  be  sold,  and 
that  special  execution  issue  therefor. 

j.  Order  of  Sale.' 

(1)  Under  Judgment  on  Single  Lien. 

Form  No.  13776.' 

(Venue,  title  of  court  and  address  as  in  Form  No.  8871.) 
Whertas,  on  the  tenth  day  of  June,  a.  d.  iS99,  in  a  certain  civil 
action,  in  which  John  Doe  was  plaintiff  *  and  Richard  Roe  was  defend- 
ant, then  pending  in  the  District  Court  of  Wabaunsee  county,  in  the 
state  of  Kansas,  the  said  plaintiff,  by  consideration  of  said  court, 
duly  recovered  against  the  said  dt{tnda.nt  Richard  Roe  a  judgment 
for  the  sum  of  two  thousand  do\\di.vs,  debt  and  accrued  interest  thereon, 
and  for  thirty  dollars  costs  in  said  action;  which  judgment  provided 
that  the  amount  thereof  should  bear  interest  at  the  rate  of  six  per 
cent,  per  annum  from  the  said  date  of  its  rendition  until  satisfied ;  and, 
Whereas,  said  court  by  said  judgment  further  adjudged  the  said 
sum  to  be  alien  upon  the  premises  hereinafter  described,  by  virtue  of 
a  certain  mechanic's  lien  set  up  and  alleged  by  said  plaintiff  in  said 
action,  and  the  said  court  did,  therefore,  order  that  unless  the  amount 
so  found  due  and  the  said  costs  should  be  paid  within  sixty  days  from 
the  said  date  of  the  rendition  of  said  judgment,  the  said  premises 
should  be  sold  to  satisfy  the  said  judgment  and  costs,  and  that  an 
order  of  sale  should  be  issued  to  that  end;  and, 

1.  Mississippi.  —  Anno.  Code  (1892),  Order  of  sale  mast  include  both  bailding 
§  2707.  And  see  Miss.  Anno.  Code  and  land  on  which  it  stands.  Early  v. 
(1892),  §  2713.  Burt,  68  Iowa  716. 

2.  Beqnisites  of  Order  of  Sale  —  Gen-  3.  Kansas.  —  Gen.  Stat.  (1897),  c.  96, 
erally.  —  For  the  formal  parts  of  an  or-  §  29. 

der  of  sale  in  a  particular  jurisdiction         See  also  list  of  statutes  cited  supra, 
see  the  title  Executions  Against  Prop-    note  i,  p.  172. 
erty,  vol.  8,  p.  I. 

262  Volume  12. 


13776. 


MECHANICS'  LIENS. 
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Whereas,  though  said  period  has  elapsed,  the  said  judgment  and 
costs  remain  wholly  unpaid  and  undischarged: 

Now,  therefore,  these  are  to  command  you  to  proceed  to  appraise, 
advertise  and  sell,  according  to  law,  in  pursuance  and  for  the  satis- 
faction of  said  judgment,  the  following  described  lands  and  tenements, 
situate  in  the  said  county  of  Wabaunsee,  in  the  state  of  Kansas,  to  wit: 
lots  numbered  nineteen  {19)  and  twenty  {20)  of  block  five  (5)  in  the 
town  of  Huntington,  in  the  county  of  Wabaunsee,  in  said  state  of 
Kansas,  and  the  /«'f-story  frame  building  thereon,  together  with  all 
hereditaments  and  appurtenances  thereto  belonging  or  in  anywise 
appertaining.  And  from  the  proceeds  of  said  sale  to  pay,  first,  the 
costs  of  said  appraisement,  advertisement  and  sale,  and  of  this  order; 
then  the  said  judgment  and  costs;  and  to  pay  to  the  said  defendant 
Richard  Roe  the  surplus,  if  any,  remaining  from  said  proceeds. 

You  will  make  due  return  of  this  writ,  with  your  proceedings  there- 
under indorsed  thereon,  showing  the  manner  {continuing  and  conclud- 
ing as  in  Form  No.  8811). 

(2)  Under  Judgment  on  Several  Liens. 

Form  No,  13777.' 

{Commencing  as  in  Form  No.  1S776,  and  continuing  down  to  *)  and 
Richard  Roe,  Samuel  Short  and  William  West  were  defendants,  then 
pending  in  the  District  Court  of  Cowley  county,  in  the  state  of  Kansas, 
by  consideration  of  said  court,  the  said  plaintiff  recovered  against 
the  said  defendant  Richard  Roe  a  judgment  for  the  sum  of  two  thou- 
sand dollars  debt  and  accrued  interest,  and  also,  by  consideration  of 
said  court,  judgments  were  rendered  in  said  action  against  the  said 
defendant  Richard  Roe  in  favor  of  the  co-defendants  in  said  action, 
and  for  the  sums  respectively  for  debts  and  accrued  interest,  and  to 
bear  interest  from  the  date  of  said  judgments  till  satisfied,  at  the 
rates  respectively  shown  in  the  schedule  below; 

And  whereas,  said  court  further  by  said  judgments  adjudged  that 
said  judgment-sums  respectively  were,  by  virtue  of  documents, 
respectively  named  in  said  schedule,  liens  upon  the  premises  herein- 
after described,  said  liens  having  priority  in  the  order  indicated  in 
said  schedule,  to  wit:r 


Judgment  in  favor  of— 

For  the 
sum  of — 

Bearing  in- 
terest at 
the  rate  of — 

A  lien  by  virtue  of  a— 

Which  lien  is  in 

order  ef 

priority  the — 

Samuel  Short 

William  West 

John  Doe 

%1000 
1000 

moo 

Per  cent. 

six 
six 
six 

mortgage 
mechanic's  lien 
mechanic's  lien 

first 
second 
third 

1,  Kansas.  —  Gen.  Stat.  (1897),  c. 
§29. 


96,         See  also  list  of  statutes  cited  supra, 
note  I,  p.  172. 
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And  it  was  turther  adjudged  that  said  plaintiff  and  each  of  the 
parties  named  in  said  schedule  should  recover  their  respective  costs 
of  said  judgment  defendant,  aggregating  the  sum  oi  fifty  dollars; 

And  whereas,  it  was  by  said  court  further  in  said  action  adjudged 
that  if  either  or  any  of  said  several  judgment-sums  should,  for  the 
space  of  sixty  days  after  the  said  date  of  the  rendition  of  said  judg- 
ments, remain  unsatisfied,  an  order  of  sale  should  issue  commanding 
the  sale  of  said  property  to  satisfy  said  sum  or  sums  and  costs;  and 
said  period  having  elapsed  and  said  sums  still  remaining  unsatisfied: 

Now,  therefore,  these  are  to  command  you  to  proceed  to  appraise, 
advertise  and  sell,  according  to  law,  in  pursuance  and  for  the  satis- 
faction of  said  judgments,  the  following  described  lands  and  tene- 
ments, situate  in  said  county  of  Cowley,  in  the  state  of  Kansas,  to  wit: 
{describing  premises^ . 

And  make  return  of  this  order,  with  your  certificate  thereon  show- 
ing the  manner  (^coniinuiiig  and  concluding  as  in  Form  No.  887 1). 

k.  Execution.' 
(1)  From  Court  of  Record. 

Form  No.  iZTT^.^ 

(  Venue  and  address  as  in  Form  No.  8860. ) 

You  are  hereby  commanded  that  of  the  goods  and  chattels,  lands 
and  tenements  of  Richard  Roe,  to  wit :  {^Here  describe  the  premises^, 
you  cause  to  be  made  the  sum  of  two  thousand  dollars,  which  John 
Doe  recovered  pf  sdad  Richard  Roe  on  the  ?iineteenth  day  of  September, 
iS98,  by  the  judgment  of  our  Circuit  Court,  held  for  the  county  of 
Jefferson,  besides  the  costs  of  suit,  which  said  judgment  and  costs 
were  by  said  court  adjudged  to  be  a  lien  against  the  above  described 
property,  and  said  property  directed  to  be  sold  to  satisfy  such  lien; 
and  have  you  the  same  to  render  to  the  said  John  Doe,  and  make 
return  of  this  writ,  and  the  execution  thereof,  according  to  law. 

Witness  my  hand  this  fourteenth  day  of  October,  i898. 

Interest  from  the  nineteenth  day  of  September,  i898. 

Damages  from  the  tenth  day  of  August,  i898. 

Calvin  Clark,  Clerk. 

(^Bill  of  costs: f 

(^Indorsements. ^'^ 

1.  For  the  formal  parts  of  an  execution  whose   claim    is   not   satisfied    for  the 

in  a  particular  jurisdiction  see  the  title  balance     due    as     upon    a    deficiency 

Executions  Against  Property,  vol.  8,  decree  for  the  foreclosure  of  a  mort- 

p.  I.  gage   in   chancery.     Starr  &  C.  Anno, 

Execution  should  direct  that  the  prop-  Stat.  111.  (1896),  c.  82,  par.  20.     See  also 

erty  specified  be  first  sold  to  satisfy  the  list  of  statutes  cited  supra,  note  i,  p.  172. 

judgment.     McMillan  v.  Williams,  109  2.  Alabama.  —  Civ.    Code   (1896),    t; 

N.  Car.  252.  2741  et  seq. 

Execution  for  Deficiency.  —  If,  upon  See  also  list  of  statutes  cited  supra, 

making  sale  of  any  or  all  of  the  prem-  note  i,  p.  172. 

ises,  the  proceeds  of  the  sale  shall  not  3.  Bill  of  Costs.  —  See  the  title  Exfxu- 

be  sufficient  to  pay  the  claims  of  all  tions  Against  Property,  vol.  8,  Forms 

parties,  the  decree  shall  be  credited  by  Nos.  9068,  9069,  and  notes  thereto, 

the  amount  of  said  sale,  and  execution  4.  Indorsement.  —  Judgment  may  be 

may    issue    in    favor   of   any    creditor  enforced   by  fieri  facias  or  venditioni 
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Form  No.  13779.' 

{Venue^  title  of  cause  and  address  as  in  Form  No.  8870.^ 

Whereas,  John  Doe,  plaintiff,  heretofore  filed  a  petition  in  the  Dis- 
trict Court  of  Guthrie  county,  for  the  foreclosure  of  a  certain 
mechanics'  lien  upon-  the  real  estate  hereinafter  described,  making 
Richard  Roe  defendant  therein. 

And  whereas,  the  said  District  Court,  at  the  October  term  thereof, 
A.  D.  1 859,  viz. :  On  the  twentieth  day  of  October,  i899,  in  the  said  suit, 
rendered  judgment  in  favor  of  said  plaintiff,  and  against  Richard 
Roe,  defendant,  for  the  sum  of  nine  hundred  and  eighty  6.o\\3.vs,  debt, 
also  costs  of  suit,  taxed  at  thirty  dollars,  with  interest  on  said  debt 
at  the  rate  of  six  per  cent,  per  annum,  from  the  date  of  said  judg- 
ment, and  ordered  that  the  said  real  estate  hereinafter  described,  or 
so  much  thereof  as  might  be  necessary,  be  sold  according  to  the 
statute  in  such  case  made  and  provided,  to  satisfy  said  judgment, 
with  interest  and  costs  aforesaid,  and  ordered  a  special  execution  to 
issue  accordingly. 

Now,  these  are  to  command  you,  in  the  name  and  by  the  authority 
of  the  state  of  Iowa,  that  of  the  following  described  real  estate  in 
Guthrie  county,  Iowa,  viz. :  The  south  half  of  the  northwest  quarter 
of  section  twenty-three  i2S),  township  seventy-eight  (7^)  north,  range 
thirty-two  west,  or  so  much  thereof  as  may  be  necessary,  by  levy 
and  sale,  pursuant  to  the  statute  in  such  case  made  and  provided, 
you  cause  to  be  made  the  said  sum  of  nine  hundred  and  eighty  dollars, 
debt,  and  said  sum  of  thirty  dollars,  costs,  with  interest  as  aforesaid, 
and  all  legal  costs  accruing  by  virtue  of  this  writ.  And  have  you 
that  money  before  us  within  seventy  days,  to  render  to  those  who 
may  be  legally  entitled  thereto,  with  a  return  of  your  acts  and 
doings  in  the  premises,  hereon  indorsed  or  annexed;  and  hereof  fail 
not  at  your  peril. 

Witness  {continuing  and  concluding  as  in  Form  No.  8870). 

Form  No.  13780.' 
(Precedent  in  Fink  v.  Remick,  33  Mo.  App.  625.)' 
The  state  of  Missouri,  to  the  sheriff  of  Jackson  county,  greeting. 

Whereas,  Joseph  H.  Fink  and  John  H.  Schmidt,  on  the  twenty-ninth 
day  of  October,  a.  d.  i8^7,  at  our  circuit  court  of  Jackson  county,  at 

exponas,  but  if  by  fieri  facias  the  clerk  Against  Property,  vol.  8,  Forms  Nos. 

should   indorse   thereon   that   the    lien  9059  to  9073,  and  notes  thereto. 

has  been  established  and  a  description  1.  Iowa.  — Code  (1897),  §  3960. 

of  the  property.     Ala.  Civ.  Code  (1896),  See  also  list  of  statutes  cited  supra, 

§  2741.  note  I.  p.  172. 

Indorsement  may  be  in  the  following  2.    Missouri.  —   Rev.   Stat.    (1889),  § 

form:  6719. 

"In    the    within    cause   ol  John  Doe  See  also  list  of  statutes  cited  supra, 

AgaXnsl  Richard  Roe.  note  I,  p.  172. 

A  lien  was  established  on  the  follow-  3.  A  motion  to  vacate  the  judgment 

ing  described  real  estate  in  the  county  upon    which    this   execution   was   ren- 

oi  Jefferson    and   state  of  Alabama,  to  dered,  and   to  quash  the  execution  on 

wit:  {describing  the  property).  the    ground    that    the    judgment    was 

Calvin  Clark,  Clerk."  irregular    on    its    face    and    that    the 

For  other  indorsements  to  be  placed  execution  was  not  valid,  was  overruled 

upon   writ    see    the    title    Executions  and  the  judgment  affirmed. 
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Kansas  City,  hath  recovered  judgment  against  O.  L.  Remick  and 
John  M.  Stone  tor  the  sum  of  three  hundred  and  forty.five  Jfi-100 
{^lt5.]fi-00)  dollars,  which  to  the  said  Joseph  H.  Fink  and  John  H. 
Schmidt  was  adjudged  as  aforesaid  and  also  for  their  costs,  which  said 
judgment  is  a  special  judgment  in  words  and  figures  as  follows,  to- 
wit:  This  cause  is  submitted  to  the  court  and  the  court  finds  the 
allegations  in  the  petition  to  be  true  and  that  defendant  O.  L.  Remick 
and  John  M.  Stone  o^t  and  are  indebted  to.  plaintiffs  as  set  forth  in 
the  petition  for  the  material  had  and  used  by  them  on  Jive  (5)  two- 
story  buildings  on  lots  three  (3),  four  (Jf),  dind  Jive  (J),  on  block  eight 
(^),  Rice's  addition  to  Kansas  City,  Missouri,  owned  by  Robert  H.  Hunt, 
for  whom  said  Remick  and  Stone  erected  said  buildings  under  a  con- 
tract therefor  with  said  Hunt,  and  further  finds  that  plaintiffs  have 
done  all  things  required  to  secure  a  statutory  lien  for  said  debt 
on  said  property.  It  is  therefore  considered  and  adjudged  that 
plaintiffs  have  and  recover  of  O.  L.  Remick  and  John  M.  Stone,  three 
hundred  and  forty-Jive  Jfi-lOO  dollars  for  their  debt,  together  with  the 
costs  of  this  suit,  and  if  no  property  of  said  Remick  and  Stone  suffi- 
cient to  satisfy  said  debt  and  costs  be  found,  that  the  same  or  the 
residue  thereof  be  levied  upon  and  made  out  of  lots  three  (S),Jour 
(Ji)  and  (5),  block  eight  (i),  Rices  addition  to  the  City  of  Kansas 
\^City'\,  Jackson  county,  Missouri*  These  are  therefore  to  command 
you  that  of  the  goods,  chattels  and  real  estate  of  the  said  'O.  L. 
Retnick  and  John  M.  Sto?ie,  you  cause  to  be  made  the  sum  aforesaid 
adjudged  against  them,  together  with  the  costs,  and  if  no  sufficient 
property  of  the  said  Remick  and  Stojie  can  be  found  out  of  which  to 
make  the  aforesaid  judgment,  you  cause  to  be  made  out  of  the 
property  charged  with  the  lien  thereof  as  aforesaid  owned  and 
claimed  by  R.  H.  Hunt  and  that  you  have  the  same  before  the  judge 
of  our  said  court  on  the  frst  day  of  next  January  term  thereof  to 
satisfy  the  judgment  and  costs  aforesaid  and  that  you  certify  how  you 
executed  this  writ. 

Wherefore,  L.  F.  McCoy,  clerk  of  our  said  court,  hath  the  seal 
thereof  hereto  affixed  at  office  in  Kansas  City,  this  sixteenth  day  of 
November,  a.  d.  i857. 

[(seal)]  L.  F.  McCoy,  clerk, 

by  D.  M.  McClanahan,  deputy  clerk. 

Form  No.  13781.' 

Hudson  County,  ss.  The  State  of  New  Jersey  to  the  Sheriff  of  the 
County  of  Hudson,  Greeting: 
(seal)  We  command  you  that  of  the  goods  and  chattels  of  Richard 
Roe,  builder  and  owner,  in  your  county,  you  cause  to  be  made  the  sum 
of  Jive  hundred  dollars,  which  John  Doe,  lately  in  our  Circuit  Court 
holden  zX.  Jersey  City  in  and  for  the  said  county  oi  Hudson,  recovered 
against  the  said  Richard  Roe,  as  well  for  his  damages  which  he  had 
sustained  on  occasion  of  the  nonperformance  of  a  certain  contract 
by  the  said  Richard  Roe,  builder  and  owner,  then  lately  made  to  the 

1.  New  Jersey.  —  Laws  (1898),  c.  226,  See  also  list  of  statutes  cited  supra, 
§  27.  note  I,  p.  172. 
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said  John  Doe,  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said  Richard  Roe,  builder  and 
owner,  is  convicted,  as  appears  of  record.  And  if  sufficient  goods 
and  chattels  of  the  ssad  Richard  Roe,  builder  and  owner,  cannot  be 
found  in  your  county,  whereof  the  damages  aforesaid  may  be  made, 
then  we  further  command  that  you  cause  the  whole  or  the  residue, 
as  the  case  may  require,  of  the  damages  aforesaid,  to  be  made  of 
the  lands,  tenements,  hereditaments  and  real  estate,  whereof  the 
said  Richard  Roe  was  seised  on  the  tenth  day  of  May,  in  the  year  one 
thousand  eight  hundred  and  ninety-eight,  or  at  any  time  afterward 
in  whose  hands  soever -the  same  may  be.  And  we  especially  com- 
mand, if  the  damages  aforesaid  you  do  not  otherwise  make,  that 
the  whole  or  the  residue,  as  the  case  may  require,  of  the  said  dam- 
ages you  cause  to  be  made  of  the  following  described  lands,  tene- 
ments and  real  estate  of  the  said  Richard  Roe,  builder  and  owner  (or 
of  William  West,  owner),  to  wit:  {Here  describe  the  building  and  lands 
as  in  the  lien-claiin).  And  have  you  these  moneys  before  our  Circuit 
Court  aforesaid,  at  Jersey  City  aforesaid,  the  second  Tuesday  of  Sep- 
tember next,  to  render  unto  the  said  John  Doe  for  his  recovery  and 
costs  aforesaid.     And  have  you  then  and  there  this  writ. 

Witness  John  Marshall,  Esquire,  a  judge  of  our  said  court  at  {con- 
cluding as  in  Form  No.  8878). 

Form  No.  13782.' 

State  of  South  Dakota,  )  In  Circuit  Court, 

>  ^s 
County  of  Hughes.         )  "  *     Sixth  Judicial  Circuit.  , 

John  Doe,  plaintiff,       \ 

against  >  Special  execution. 

Richard  Roe,  defendant.  ) 

The    State   of    South   Dakota   to    the    Sheriff   of   Hughes    County, 
Greeting: 

Whereas,  on  the  tenth  day  oi  June,  iS99,  the  p\a\nt\S,  John  Doe, 
recovered  a  judgment  in  the  above  entitled  action,  whereby  it  was 
ordered  and  adjudged  that  there  was  then  due  to  the  plaintiff,  John 
Doe,  from  the  defendant,  Richard  Roe,  on  the  mechanic's  lien  men- 
tioned and  described  in  the  complaint,  the  sum  oi  five  hundred  (\o\\a.vs, 
besides  the  snm  of  thirty  dollars  costs  and  disbursements  at  the  date 
of  said  judgment,  and  whereby  it  was  further  ordered  and  adjudged 
that  the  premises  in  the  complaint  and  hereinafter  described,  situated 
in  the  county  of  Hughes  a.nd  state  of  South  Dakota,  to  wit:  {Here 
describe  the  premises  as  in  the  complaint),  or  so  much  thereof  as  may  be 
necessary,  be  sold  to  satisfy  said  judgment,  with  interest  and  costs 
aforesaid,  and  that  a  special  execution  issue  accordingly. 

Now,  therefore,  you  are  required  and  directed  to  execute  said  judg- 
ment by  making  sale  of  said  premises  herein  above  described,  or  so 
much  thereof  as  may  be  necessary  to  satisfy  said  sums  so  adjudged 
to  be  due  to  the  plaintiff,  with  interest  thereon  from  the  date  of  said 
judgment,  together  with  costs  and  expenses  of  sale,  in  accordance 

1.  South  Dakota.  —  Laws  (1893),  c.  See  also  list  of  statutes  cited  supra, 
Il6,  §  4.  note  I,  p.  172. 
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with  the  requirements  of  said  judgment,  and  apply  the  funds  realized 
on  said  sale  in  conformity  therewith,  and  make  the  return  of  this 
writ  to  the  clerk  of  said  court. 

Witness  the  {continuing  and  concluding  as  in  Form  No.  8887). 

(2)  By  Justice  of  the  Peace. 
Form  No.  13783.' 

(^Commencement  as  in  Form  No.  8927)  as  taxed,  and  costs  to  accrue 
under  this  execution,  to  be  taxed, by  you. 

And  we  further  command  you  that  by  seizure  and  sale  of  the  fol- 
lowing described  real  estate,  to  wit,  {describing  it  as  in  the  judgment)^ 
or  so  much  thereof  as  may  be  necessary  to  satisfy  the  aforesaid  judg- 
ment and  costs,  you  cause  to  be  made  the  aforesaid  sum,  and  have 
you  said  money  before  {continuing  and  concluding  as  in  Form  No.  8927). 

1.  Caveat  by  Claimant  Against  Paying  Claims  of  Other  Claimants. 
Form  No.  13784.^ 

In  the  Office  of  the  Clerk  of  the  County  of  Hudson. 
John  Doe,  claimant,  ) 

against  |-  Lien-claim. 

William  West,  builder,  and  Richard  Roe,  owner.  ) 
To  Calvin  Clark,  Esq.,  Clerk  of  said  county  oi  Hudson: 

Francis  Fern,  a  lien-claimant,  who  has  filed  a  lien  against  the 
above  named  William  West  and  Richard  Roe,  hereby  files  a  caveat 
against  the  lien-claim  filed  by  the  above  ndiVCitd  John  Doe,  claimant, 
in  the  above  entitled  cause,  and  hereby  notifies  you  not  to  pay  the 
above  named  claimant  his  claim  or  any  part  thereof  until  he  shall 
have  established  the  same  by  a  special  judgment  thereon. 
Dated  this  tenth  day  of  September,  a.  d.  i?>99. 

Francis  Fern. 

4.  Undertaking"  by  Contractor  to  Indemnify  Owner 
Against  Lien.* 

1.  Mississippi. — Anno.  Code  (1892),  "Know  all  men  by  .these  ffresents: 
§  2708.  that  we,  the  undersigned,  in  considera- 

See  also  list  of  statutes  cited  supra,  tion  of  value   by   us    and    each   of   us 

note  I,  p.  172.  received,    have,    and    we    do    hereby 

The  sale  of  buildings  under  judgment  jointly  and  severally  become  sureties 

of  justice  of   the  peace  may  be  adver-  and  guarantors  for  the  full  and  faith- 

tised    and    made  as   sales  of  personal  ful  performance   on   the   part  of  Z.  C. 

property    levied    on    under    execution  Judkins,    the    contractor,    of    all    the 

issued  by  a  justice  of  the  peace.     Miss,  terms  and  conditions  of  the  foregoing 

Anno.  Code  (1892),  §  2713.  contract  to  be  by  him   performed,  and 

2.  Property  most  be  described  in  the  we  do  hereby  jointly  and  severally 
execution.  Miss.  Anno.  Code  (1892),  guarantee  the  faithful  performance  of 
§  2708.  the  above   contract,   and   the   delivery 

3.  Neil)  Jersey.  —  Laws  (1898),  c.  226,  of  the  building  therein  described  and 
§  29.  contracted  for,  free  from  all  liens  that 

4.  Precedents.  —  In  McMenomy  v.  may  be  filed  on  account  of  any  claim 
White,  115  Cal.  339,  this  form  of  bond  against  the  contractor  in  the  above 
is  set  out:                                                       •  contract,    not    exceeding    the   sum    of 
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Form  No.  13785.' 

Know  all  men  by  these  presents  that  we,  yoAn  Doe^  Samuel  Short 
and  William  West,  are  held  and  firmly  hound  unto  Richard  Roe  in  the 
full  and  just  sum  of  ten  thousand  dollars,  in  current  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  Richard  Roe,  his 
successors  or  assigns,  to  which  payment,  well  and  truly  to  be  made 
and  done,  we  bind  ourselves  and  each  of  us,  our  and  each  of  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  tenth  day  of  June,  in  the  year 
eighteen  hundred  and  ninety-nine. 


four  thousand  eight  hundred  and  fifty- 
eight  {%4,8sS)  dollars. 

Witness,"  etc. 

In  Mackie  v.  Mott,  146  Mo.  230,  the 
bond  against  mechanic's  lien  was  as 
follows:  "  Know  all  men  by  these 
presents:  That  George  H.  Sauer  and 
F.  W.  Mott.  pi  the  city  of  St.  Louis, 
State  of  Missouri,  as  principal,  and 
/.  H.  Mackie  and  E.  G.  Robinson  of 
St.  Louis,  Missouri,  as  securities,  are 
jointly  and  severally  held  and  firmly 
bound  unto  DeLacy  Chandler  of  St. 
Louis,  Missouri,  in  the  sum  of  thirty- 
seven  hundred  and  fifty  dollars,  lawful 
money  of  the  United  States  of  America, 
well  and  truly  to  be  paid  to  the  said 
DcLacy  Chandler,  for  which  payment 
well  and  truly  to  be  made,  we  bind 
ourselves,  and  each  of  us  by  himself, 
our  and  each  of  our  heirs,  executors 
and  administrators  firmly  by  these 
presents.  Sealed  with  our  seals  and 
signed  with  our  hands,  this  fourteenth 
day  of  April  in  the  year  of  our  Lord 
eighteen  hundred  and  ninety-four.  The 
conditions  of  the  above  obligation  are 
such,  that, 

Whereas,  the  said  George  H.  Sauer 
and  F.  IV.  Mott  have,  on  the  date  of 
these  presents,  borrowed  from  the  said 
DeLacy  Chandler  the  sum  of  thirty- 
seven  hundred  and  fifty  dollars  to  com- 
plete a  certain  residence,  situated  on 
lot  2y  in  city  block  2117,  according  to 
plans  and  specifications  now  in  posses- 
sion of  said  DeLacy  Chandler.  Now,  if 
the  said  George  //.  Sauer  and  F.  W. 
Mott  shall  keep  the  said  DeLacy  Chan- 
<//^r  harmless  and  indemnified  from  and 
against  all  and  every  claim,  demand, 
judgment  liens,  and  mechanics'  liens, 
costs  and  fees  of  every  description  in- 
curred in  suits  or  otherwise  that  may 
be  had  against  him  and  against  the 
building  to  be  erected  on  said  lot  and 
shall  repay  the  said  DeLacy  Chandler 
all  sums  of  money  which  he  may  pay 


to  other  persons  on  account  of  work 
and  labor  done  or  materials  furnished 
on  or  for  said  building,  and  if  the  said 
George  H.  Sauer  and  F.  W.  Mott  shall 
pay  to  the  said  DeLacy  Chandler  all 
damages  he  may  sustain,  and  all  for- 
feitures to  which  he  may  be  entitled 
by  reason  of  non-peformance  or  mal- 
performance  on  the  part  of  said  George 
H.  Sauer  and  F.  W.  Mott  of  any  of 
the  covenants,  conditions,  stipulations 
and  agreements  contained  in  said  plans 
and  specifications,  then  this  obligation 
shall  be  void;  otherwise  the  same  shall 
remain  in  full  force  and  virtue. 

Witness,"  etc. 

In  Moyes  v.  Kimball,  92  Me.  231, 
the  condition  of  the  bond  was  as  fol- 
lows: "Whereas  the  said  F.  H.  Kim- 
ball has  contracted  with  the  said  Mrs. 
J.  A.  Moyes  to  furnish  or  cause  to  be 
furnished  all  labor  and  materials  for 
the  erection  and  construction  of  a 
wooden  dwelling-house,  on  the  land 
of  said  Moyes  on  the  westerly  side  of 
Horton  street  in  said  Lewiston,  in  ac- 
cordance with  the  plans  and  specifica- 
tions made  therefor  by  Coombs,  Gibbs 
(St*  Wilkinson,  architects,  of  said  Le^a- 
iston,  if  therefore,  the  said  Kimball  do 
and  perform  all  acts  necessary  to  the 
complete  execution  of  said  contract  in 
accordance  with  said  plans  and  specifi- 
cations, and  shall  turn  the  same  over 
to  the  said  Mrs.  J.  A.  Moyes,  her 
heirs,  executors,  administrators  and 
assigns  on  or  before  the  fifteenth  day 
of  December,  1896,  completed  as  afore- 
said, with  all  lien  claims  arising  from 
contracts  made  directly  or  indirectly 
by  said  Kimball,  fully  discharged,  le- 
gally waived  or  good  and  sufficient  in- 
demnity therefor  given  said  Moyes, 
then  this  obligation  shall  be  void; 
otherwise  shall  remain  in  full  force." 
In  an  action  upon  this  bond  judgment 
was  rendered  for  the  plaintiff. 

1.  See  also  supra,  note  4,  p.  268. 
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Whereas  the  said  John  Doe  is  about  to  guarantee  Richard  Roe  against 
loss  by  reason  of  mechanics'  liens  or  claims,  under  the  act  of  con- 
gress approved  July  2,  1884,  or  under  any  other  act  or  law,  being 
made  or  asserted  against  his  certain  piece  or  parcel  of  land  situate 
or  lying  in  the  city  of  Washington  in  the  District  of  Columbia.,  and 
described  as  follows,  to  wit:  lot  ten  (^10),  in  square  sixteen  {16),  in 
said  city  of  Washington,  or  against  the  buildings  and  improvements 
thereon. 

And  whereas  the  said  John  Doe  has  agreed  and  does  hereby  agree 
to  indemnify  and  save  harmless  the  said  Richard  Roe  against  any  and 
all  loss,  damage,  costs  and  expenses,  which  he  may  hereafter  suffer, 
incur,  be  put  to,  pay  or  layout  by  reason  of  any  such  claims  or  liens, 
and  has  further  agreed  and  does  hereby  agree  to  pay  and  discharge 
forthwith  each  and  every  such  claim  or  claims,  lien  or  liens,  which 
shall  be  filed  or  asserted  against  the  hereinbefore  mentioned  real 
estate,  and  which  shall  be  judicially  and  finally  determined  to  be  a 
lien  or  liens  on  said  real  estate  or  any  part  thereof. 

Now,  the  condition  of  this  bond  is  such  that,  if  the  said  John  Doe,  his 
heirs,  executors,  administrators  or  assigns,  shall  perform  their  afore- 
said agreement,  and  shall  well  and  sufficiently  save  and  keep  harm- 
less and  indemnified  the  said  Richard  Roe  and  his  successors  from 
all  costs,  loss  and  damages  he  or  they  may  be  put  to,  suffer  or  incur 
by  reason  of  any  mechanics'  lien  or  liens  that  may  be  asserted  or 
made  against  the  said  real  estate  or  any  part  thereof,  then  this  obli- 
gation to  be  null  and  void,  otherwise  to  remain  in  full  force  and  virtue 
in  law. 

Signed,  sealed  and  delivered  in  the  ]  John  Doe.  (seal) 

presence  of  Nathan  Hale.  \  Samuel  Short,      (seal) 

Francis  Fern.  )  William  West,     (seal) 

Form  No.  13786.' 

Know  all  men  by  these  presents,  that  John  Doe,  principal,  and 
William  West  and  Samuel  Short,  sureties,  are  held  and  firmly  bound 
unto  Richard  Roe  for  the  use  of  all  persons  who  may  do  work  or  fur- 
nish materials  pursuant  to  the  contract  hereinafter  mentioned,  in  the 
sum  of  five  thousand  dollars,  lawful  money  of  the  United  States  of 
America,  to  be  paid  to  the  said  Richard  Roe,  his  executors,  administra- 
tors or  assigns,  for  the  said  use:  for  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  our  heirs,  executors,  administrators  and 
assigns  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  tenth  day  of  June,  one  thou- 
sand eight  hundred  and  ninety-nine. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  John 
■Doe,  contractor,  has  on  this  tenth  day  oi  June,  iS99,  entered  into  a 
contract  with  Richard  Roe,  owner,  for  the  erection  of  a  certain  three- 
story  brick  building  upon  the  premises  described  as  follows,  to  wit; 
(^describing  them),  and  for  doing  all  the  work  and  furnishing  all  the 
materials  therefor  in  consideration  of  the  sum  of  two  thousand  five 
hundred  dollars,  to  be  paid  by  said  owner. 

1.  See  also  supra,  note  4,  p.  268. 
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Now,  therefore,  if  said  contractor,  John  Doe,  shall  pay  all  just 
claims  for  all  work  done  and  to  be  done,  and  all  materials  furnished 
and  to  be  furnished  pursuant  to  said  contract,  and  in  the  execution  of 
the  work  therein  provided  for  as  they  shall  become  due,  then  the 
above  obligation  to  be  void,  otherwise  {continuing  and  concluding  as  in 
Form  No.  2708). 

5.  Satisfaction,  Dischargee  and  Release  of  Lien. 

a.  Certificate  or  Undertaking  by  Lienor  Discharging  or  Releasing 

Lien.' 

,(1)  In  General. 

Form  No.  13787.* 

To  All  Whom  it  may  Concern; 

Know  ye,  that  whereas,  the  undersigned  did,  on  t\i&  fifteenth  day  of 
October,  a.  d.  18^^,  file  for  record  in  the  office  of  the  county  clerk  and 
recorder  of  Arapahoe  county,  in  the  state  of  Colorado,  his  notice  and 
claim  of  lien,  which  said  notice  and  claim  of  lien  was  duly  recorded 
in  Book  L  at  page  910  of  the  public  records  of  said  county;  and  in 
which  said  notice  and  claim  of  lien  the  undersigned  gave  notice  of  his 
intention  to  hold  and  claim  a  lien  upon  the  following  described  prop- 
erty, situate  in  the  said  county  of  Arapahoe  a.nd  state  of  Colorado,  to 
wit:  (^Here  describe  the  pretnises  as  in  the  notice  and  claim  of  lien).  And 
whereas,  the  indebtedness  mentioned  in  said  notice  and  claim  of  lien 
has  been  fully  paid  and  satisfied;  now,  therefore,  in  consideration  of 
such  payment,  the  undersigned  does  by  these  presents  hereby  release, 
satisfy  and  discharge  said  lien,  and  release  and  relinquish  any  and  all 

1.  Statutes  providing  that  whenever  a  Nevada.  —  Gen.  Stat.  {1885),  i^  3823. 

lien  has  been  paid  or  otherwise  satis-  New  Jersey.  —  Laws  (1898),  c,  226,  § 

fied,  satisfaction  or  release  thereof  shall  31,  subs.  i. 

be  acknowledged  by  the  claimant,  exist  New  York.  —  Laws  (1897),  c.  418,  § 

in  the  following  states,  to  wit:  18,  subs.  i. 

Alabama. —  Civ.      Code     (1896),     §  North  Carolina.  —  Code  (1883),  §  1793. 

2749  et  seq.  North  Dakota.  — Rev.  Codes  (1895),  § 

Arkansas.  —  Laws   (1895),   c.    146,    §  4799. 

23.  Pennsylvania.  —  Bright.     Pur.     Dig. 

Colorado.  —  Laws  (1899),  c.  118,  §  18.  (1894),  p.  1321,  §§  76,  77. 

Connecticut.  —  Gen.     Stat.     (18S8),  §  South  Carolina.  — C'w.  Stat.  (1893),  § 

3040.  2503. 

District  of  Columbia.  —  Comp.   Stat.  South  Dakota.  —  Dak.    Comp.  Laws 

(1894),  c.  45,  §  10.  (1887),  5484. 

Illinois.  —  Starr    &   C.    Anno.    Stat.  Texas. —  Rev.  Stat.  (1895),  art.  331 1. 

(1896),  c.  82,  par.  36.  Utah.  —  Rev.  Stat.  (1898),  §  1398. 

Iowa.  —  Code  (1897),  §3101.  Virginia.  —  Code    (Supp.    1898),    § 

Maryland.  —  Pub.  Gen.  Laws  (1SS8),  2498.  " 

art.  63,  §  39.  West  Virginia.  —  Code  (1891),   c.  75, 

Minnesota.  —  Stat.  (1894),  §  6246.  <§  13. 

Missouri. —  'Rtv.     Stat.     (1889),    §§  ATw^^wjm.  —  Stat.  (1898),  §  3327. 

6721,  6722.  Wyoming.  —  Rev.    Stat.    (1893),    §§ 

Montana.— CoAt  Civ.  Proc.  (1S95),  g  1514,  1515,  1532,  1533. 

2141.  2.  Colorado. —  Laws  (1899),  c.  118,  §  18. 

Nebraska. —  Comp.    Stat.   (1899),   §§  See  also  list  of  statutes  cited  j«/ra, 

3673,  3677.  note  I,  this  page. 
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rights,  interests  and  claims  he  may  have  acquired  in  or  to  said  above 
described  property  by  reason  of  such  notice  and  claim  of  lien,  or 
by  reason  of  the  work  and  labor  on,  or  materials  furnished  for,  said 
property. 

Witness  my  hand  this  twenty-second  ddi^  of  October^  a.  d.  i899. 

John  Doe. 
{^Acknowledgment^ 

Form  No.  13788.' 

In  the  Supreme  Court  of  the  District  of  Columbia,  the  tenth  day  of 
October,  i899. 

•'^  ^.  /  Mechanic's  Lien: 

rXTroc.  S  '"  Equity,  No.  m. 

The  clerk  of  this  court  will  please  enter  the  above  lien  released  on 
lot  No.  ten  {10),  square  nitiety  (90),   Washington,  D.  C. 

John  Doe. 
Form  No.  13789.' 

Whereas  I,  John  Doe,  on  the  tenth  day  oi  June,  a.  d.  i2,99,  filed  in 
the  office  of  the  clerk  of  the  county  of  Hudson,  in  the  state  of  New 
Jersey,  a  lien-claim  upon  a  certain  building  described  as  follows,  to 
wit:  {give  description  of  the  building),  on  a  lot  of  land  situated  in  the 
city  oi  Jersey  City,  said  land  being  described  as  follows,  to  wit:  (give 
description  of  the  land),  of  which  said  lot  of  land  and  *the  building 
thereon  Richard  Roe  is  the  owner,  pursuant  to  the  provisions  of  an 
act  to  secure  to  mechanics  and  others  payment  for  their  labor  and 
materials  in  erecting  any  building,  approved  June  14,  1898,  and  the 
several  supplements  thereto,  for  the  sum  ol  five  hu7idred  AoWzx'a  due 
me  from  William  West,  the  contractor  in  the  erection  and  construction 
of  said  building  for  said  Richard  Roe,  for  labor  performed  and  mate- 
rials furnished  for  the  erection  and  construction  of  said  building  here- 
tofore described. 

Now  therefore,  in  consideration  of  the  payment  to  me  by  said 
William  West  of  the  said  sum  oi  Jive  hundred  do\\3.rs  due  and  claimed 
as  aforesaid,  I  do  hereby  release  and  discharge  the  said  building,  and 
the  lot  or  curtilage  whereon  the  same  is  erected,  of  and  from  said  lien. 

Witness  my  hand  and  seal  this  seventeenth  day  oi  June,  iS99. 
Signed,  sealed  and  delivered  in  the  )  John  Doe.     (seal) 

presence  of  Francis  Fern.  \ 

(Acknowledgment. ) 

Form  No.  13790.' 

I,  John  Doe,  of  the  city  of  Albany,  in  the  county  of  Albany  and  state 
of  New  York,  do  hereby  certify  that  a  mechanic's  lien,  filed  in  the 
office  of  the  clerk  of  Albany  county,  state  of  New  York,  the  tenth  day 

1.  District  of  Columbia. — Comp.  Stat.  See  also  list  of  statutes  cited  supra, 
(1894),  c.  45,  S  10.  note  I.  p.  271. 

See  also  list  of  statutes  cited  supra,  3.  New    York.  —  Laws  (1897),  c.  418, 

note  I.  p.  271.  §  18,  subs.  i. 

2.  Xew  Jersey.  —  Laws  (1898),  c.  226,  See  also  list  of  statutes  cited  supra, 
^  31,  subs.  I.  note  i,  p.  271. 
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of  September^  in  the  year  one  thousand  eight  hundred  and  ninety-nine^ 
at  ten  o'clock  in  the/i?r^noon,  for  eight  hutidred  and  ninety- nine  (\o\\a.rs 
(^899.00)  in  favor  oi  John  Doe.,  lienor,  against  the  following  described 
property:  {describe  property  as  in  the  lien)  in  the  city  of  Albany,  in  the 
county  of  Albany  and  state  of  Neiu  York,  Richard  Roe,  owner,  and 
William  West,  contractor,  is  satisfied  and  may  be  discharged. 
In  presence  of  Satnuel  Short.  \  John  Doe,  Lienor. 

Francis  Fern.  \ 
{Acknowledgment. ) 

(2)  By  Corporation. 

Form  No.  1 3  7  9 1 .' 

County  of  Albany,  \ 
City  of  Albany.        j 

The  American  Brick  Company  (a  corporation)  doth  hereby  certify 
that  a  certain  mechanic's  lien,  filed  in  the  office  of  the  clerk  of.  the 
county  of  Albany  on  the  tenth  day  of  June,  one  thousand  eight 
hundred  and  ninety-nine,  at  ten  o'clock  in  the  forenoow,  in  favor  of 
The  American  Brick  Compafiy  (a  corporation),  claimant,  against  the 
building  and  lot  situate  on  the  south  side  of  Pleasant  street,  and 
known  as  No.  200  in  said  street,  for  the  sum  of  nine  hundred  dollars 
claimed  against  Richard  Roe,  as  owner,  and  William  West,  as  con- 
tractor, is  paid  and  satisfied,  and  said  corporation  doth  hereby  con- 
sent that  the  same  be  discharged  of  record. 

In  witness  whereof,  the  said  The  American  Brick  Company  hath 
caused  its  corporate  seal  to  be  hereunto  affixed,  and  these  presents 
to  be  subscribed  by  its  president,  this  tenth  day  of  July,  in  the  year 
one  thousand  eight  hundred  and  ninety-nine. 

Witnessed  by  Nathan  Hale.  )  John  Doe,  President,     (seal) 

Francis  Fern.  \ 

State  of  New  York,  ) 
County  of  Albany,      >•  ss. 
City  of  Albany.  ) 

On  this  tenth  day  of  July,  in  the  year  one  thousand  eight  hundred 
and  ninety-nine,  before'me  personally  came  John  Doe,  to  me  personally 
known,  who,  being  by  me  duly  sworn,  did  depose  and  say,  that  he 
resides  in  the  city  of  Albany,  aforesaid,  that  he  is  the  president  of  The 
American  Brick  Company,  the  corporation  described  in  and  which 
executed  the  foregoing  certificate;  that  he  knew  the  corporate 
seal  of  the  said  corporation ;  that  the  seal  affixed  to  the  foregoing 
instrument  was  such  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  board  of  directors  of  said  corporation,  and  that  he 
signed  his  name  thereto  by  the  like  order,  as  president  of  said 
corporation. 

(seal)  Norton  Porter,  Notary  Public, 

Albany  County,  N.  Y. 

1.  Ne7v  York.  —  Laws  (1897),  c.  418,  See  also  list  of  statutes  cited  supra, 
§  18,  subs.  I.  note  i,  p.  271. 
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b.  Affidavit  that  Claim  has  been  Paid. 

Form  No.  13792.' 

{Commencing  as  in  Form  No.  13795.,  and  continuing  down  to  *.) 

IV.  That  on  the  tenth  day  oi  July,  a.  d.  i2>99,  said  deponent  paid 
to  the  said  John  Doe,  claimant  above  named,  the  amount  claimed  by 
him  to  be  due  and  owing  to  him  as  set  forth  in  the  aforesaid  lien- 
claim,  to  wit,  the  sum  oi  five  hundred  do\\3iVs,  which  said  payment  was 
acknowledged  by  the  said  John  Doe  by  his  receipt  in  writing,  duly 
signed  by  him,  said  receipt  being  hereto  annexed  and  made  a  part 
hereof,  marked  Exhibit  A. 

V.  That  the  attorney  of  record  of  the  said  John  Doe,  and  who  filed 
for  said  claimant  the  aforesaid  lien-claim,  v^bs  Jeremiah  Mason. 

VI.  That  on  the  tenth  day  of  September,  a.  d.  i2,99,  the  said  Jere- 
miah Mason  died  in  said  city  of  y^r^^^  City,  in  said  county  oiHudson. 

VII.  That  the  %B.\d.  John  Doe,  since  the  filing  of  the  said  lien-claim 
and  the  payment  thereof  as  aforesajd,  has  removed  and  departed 
from  said  city  oi  Jersey  City  and  frorn  said  state  of  Neiu  Jersey  and 
his  residence  and  whereabouts  are  at  present  unknown  to  deponent. 

VIII.  That  said  lien  still  remains  on  record  in  the  clerk's  office 
of  said  county  of  Hudson  as  unsatisfied,  and  the  same  has  not  been 
discharged. 

Wherefore,  deponent  prays  that  an  order  be  made  by  the  honor- 
able judge  of  this  court,  directing  the  clerk  of  said  court  to  enter  a 
discharge  of  the  aforesaid  lien  in  the  lien-docket  in  the  office  of  said 
clerk  opposite  to  the  entry  of  said  lien,  pursuant  to  the  provisions  of 
the  act  of  assembly  relating  to  mechanics'  liens. 

(^Signature  and  jurat  as  in  Form  No.  13795.) 

e.  Upon  Failure  of  Lienor  to  Bring  Action. 

(1)  Notice  to  Commence  Action, 

Form  No.  13793.* 

Notice  to  Bring  Suit. 
To  John  Doe: 

You  having  heretofore  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court  of  Cook  county,  Illinois,  a  claim  for  a  mechanic's  lien.  No.  980, 
under  the  law  relating  to  liens,  chapter  82  of  Hurd's  Revised  Statutes 
of  Illinois,  1895,  against  me,  as  owner  of  {Here  describe  the  land),  now, 
pursuant  to  the  statute  in  such  case  made  and  provided,  I  demand 
that  you  commence  suit  to  enforce  said  pretended  lien  against  said 
real  estate  within  thirty  days  from  the  delivery  of  this  notice  to 
you. 

Dated  this  tenth  day  of  October,  a.  d.  \Z99. 

Richard  Roe,  Owner. 

{Attach  affidavit  of  service.) 

1.  New  Jersey. — Laws  (1898),  c.  226,  2,  Illinois.  —  Starr  &  C.  Anno.  Stat. 
§  31,  subs.  5.  (1896),  c.  82,  par.  35. 
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Form  No.  13794.' 

Please  take  notice  that  pursuant  to  section  3417  of  the  Code  of 
Civil  Procedure  of  the  State  of  New  York,  you  are  hereby  required  to 
commence  an  action  to  enforce  the  lien  against  the  real  estate  described 
in  the  notice  of  lien  filed  by  you  on  the  tenth  day  of  June.,  a.  d.  i85P, 
in  the  Albany  cownX.^  clerk's  office,  of  which  said  real  estate  the  under- 
signed is  the  owner,  within  M/r/y  days  from  the  date  of  service  of 
this  notice  upon  you,  or  to  show  cause  at  a  special  term  of  the 
Supreme  CoViXX.  oi  the  state  oi  New  York  in  and  for  the  county  of 
Albany.,  to  be  held  at  the  court-house  in  the  city  oi  Albany,  in  said 
county,  on  the  tenth  day  of  October,  iS99,  at  ten  o'clock  in  the  /ore- 
noon  of  said  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
the  notice  of  lien  filed  as  aforesaid  should  not  be  vacated  and  can- 
celed of  record.  • 

To  John  Doe,  Lienor. 

Dated  this  tenth  day  of  September,  i899. 

Richard  Roe. 

(2)  Affidavit  that  Action  has  Not  been  Commenced.  . 
Form  No.  13795.' 

Hudson  County  Circuit  Court. 
John  Doe,  claimant,  \ 

against  V  Lien-claim. 

William  West,  builder,  and  Richard  Roe,  ovintr.  ) 
State  of  New  Jersey,  )  _„  . 

County  of  Hudson,     j 

Richard  Roe,  being  duly  sworn  according  to  law,  on  oath  says: 

I.  That  deponent  is  the  owner  of  a  certain  lot  or  tract  of  land  in 
the  city  of  Jersey  City,  in  said  county  of  Hudson,  and  more  particu- 
larly described  as  follows:  (^give  description  of  the  land),  to^tther  with 
a  certain  building  erected  thereon  and  described  as  follows,  to  wit: 
i^give  description  of  the  building). 

II.  That  said  building  was  erected  on  the  aforesaid  described  lot 
of  land  by  William  West.,  contractor,  pursuant  to  a  contract  in  writing 
with  deponent. 

III.-  That  on  the  tenth  ddij  of  June,  iS99,  John  Doe  filed  in  the  office 
of  the  clerk  of  the  county  of  Hudson  a  lien-claim  pursuant  to  the  pro- 
visions of  an  act  to  secure  to  mechanics  and  others  payment  for  their 
labor  and  materials  in  erecting  any  building,  approved  June  14, 1898, 
and  the  supplements  thereto,  for  an  alleged  debt  claimed  by  said  John 
Doe  to  be  due  and  owing  to  him  from  the  said  William  West,  as  the 
contractor  as  aforesaid,  for  labor  performed  and  materials  furnished 
for  the  erection  and  construction  of  the  aforesaid  described  building.* 

IV.  That  on  the  twenty-fourth  day  of  June,,  a.  d.  \Z99,  deponent 
served  upon  the  said  John  Doe  a  notice  in  writing,  signed  .  by  depo- 
nent, requiring  the  said  y^/;«  Z><7^  to  commence  suit  to  enforce  said 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  80.    .  note  i,  p.  80. 

1.  New  York, — Code  Civ.  Proc.  2.  New  Jersey.  —  Laws  (1898),  c.  226, 
§3417-  §31,  subs.  4. 

275  Volume  12. 


13795.  MECHANICS'  LIENS.  13797. 

lien  within  thirty  days  from  the  date  of  service  of  said  notice,  a  copy 
of  said  notice  and  affidavit,  showing  the  manner  of  service  of  same  on 
the  said  John  Doe,  being  attached  hereto  and  made  a  part  hereof. 

V.  That  the  space  of  thirty  days  has  elapsed  since  the  date  of 
service  of  said  notice,  and  suit  has  not  been  commenced  upon  said 
lien  and  no  entry  of  the  time  of  issuing  summons  has  been  made 
upon  such  claim  as  required  by  the  statute. 

Wherefore  deponent  prays  that,  pursuant  to  the  provisions  of  the 
act  hereinbefore  referred  to,  the  aforesaid  described  land  and  the 
building  erected  thereon  be  discharged  from  the  aforesaid  lien. 

Richard  Roe. 

Sworn  and  subscribed  this  twenty-fifth  day  of  July.,  a.  d.  i8P9, 
before  me  aX  Jersey  City. 

(seal)  Norton  Porter,  Notary  Public, 

within  and  for  the  county  and  state  aforesaid. 

(3)  Order  Canceling  and  Discharging  LieTn. 
Form  No.  13796.' 

(JTitle  of  court  and  cause  as  in  Form  No.  6967.^ 

On  reading  and  filing  the  notice  given,  pursuant  to  section  3417  of 
the  Code  of  Civil  Procedure  of  the  State  of  New  York,  to  the  above 
named  John  Doe,  by  the  above  named  Richard  Roe,  the  owner  of  the 
real  estate  described  in  the  notice  of  lien  filed  by  the  said  John  Doe 
in  the  Albany  county  clerk's  office  on  the  tenth  day  oi  June,  \W9,  at 
ten  o'clock  in  the /"cr^noon,  requiring  the  ssaAJohnDoe  to  commence 
an  action  to  enforce  the  said  lien  against  the  aforesaid  real  estate 
described  in  said  notice  within  thirty  days  from  the  date  of  the 
service  of  said  notice,  or  to  show  cause  at  a  special  term  of  this 
court,  to  be  held  at  the  court-house  in  the  city  of  Albany  on  the  tenth 
day  of  October,  i899,  why  the  notice  of  lien  filed  as  aforesaid  should 
not  be  vacated  and  canceled  of  record,  together  with  satisfactory 
proof  of  service  of  said  notice  upon  the  sa.id  John  Doe  on  the  tenth 
day  of  September,  iS99,  by  the  affidavit  of  Nathan  Hale,  dated  the 
tenth  day  of  Septe^nber,  \W9,  and  upon  reading  and  filing  the  affidavit 
oi  Jeremiah  Mason,  bearing  date  the  tenth  day  of  October,  i899,  that 
no  action  has  been  commenced  by  the  said  John  Doe  to  foreclose 
said  lien-claim,  as  required  in  said  notice,  now,  on  motion  oi  Jeremiah 
Mason,  attorney  for  said  Richard  Roe,  it  is 

Ordered,  that  the  said  notice  of  lien  be  vacated  and  canceled  of 
record. 

Enter.  John  Marshall,  J.  S.  C. 

d.  Upon  Failure  to  File  Affidavit  of  Amount  Due. 

(1)  Rule  to  Show  Cause  Why  Affidavit  should  Not  be  Filed. 

Form  No.  13797.* 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,    p.  80.  note  i,  p.  80. 

1.  New  York.  —  Code  Civ.  Proc,  §  2.  Pennsylvania.  —  Bright.  Pur.  Dig. 
3417.  (1894),  P-  1321,  §  79- 
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{Title  of  court  and  cause  as  in  Form  No.  13681.) 

Now  this  tent/i  day  of  November,  i899,  on  motion  of  Jeremiah  Mason, 
attorney  for  defendant  above  named,  rule  entered  on  the  above  named 
John  Doe,  plaintiff  and  claimant,  to  show  cause  why  said  plaintiff 
and  claimant  should  not  file  an  affidavit  of  the  amount  actually  due 
on  the  claim  filed  in  the  above  cause. 

J.M. 

Rule  xtt\^xn2^A^  first  Monday  vci  December,  iS99,  at  ten  o'clock  in 
the  /orenoon. 

(2)  Order  to  File  Affidavit. 

Form  No.  13798.' 

{Title  of  court  and  cause  as  in  Form  No.  13681.) 

Now  this  _second  day  of  December,  i899,  on  motion  of  Jeremiah 
Mason,  attorney  for  defendant  above  named,  ordered  that  the  above 
named  John  Doe,  claimant,  file  an  affidavit  of  the  amount  actually 
due  on  the  claim  filed  in  the  above  cause  within  ten  days. 

/•  M. 

(3)  Rule  Discharging  Lien  Upon  Failure  to  File  Affidavit. 

Form  No.  13799.' 

(  Title  of  court  and  cause  as  in  Form  No.  13681.) 

Now  this  twelfth  day  of  December,  i899,  it  being  shown  to  the  court 
that  due  notice  of  the  order  heretofore  entered  on  the  above  named 
claimant  to  file  an  affidavit  of  the  amount  actually  due  on  the  claim 
filed  in  this  cause,  has  been  served  upon  said  claimant,  and  that  said 
claimant  has  neglected  and  refused  to  file  such  affidavit,  ordered,  on 
motion  oi  Jeremiah  Mason,  attorney  for  the  above  named  defendant, 
that  the  claim  filed  in  this  cause  be  stricken  from  the  record  and 
cease  to  be  a  lien  against  the  premises  in  said  claim  described. 

e.  Upon  Undertaking  by  Owner  to  Pay  Judgment  Recovered.* 

(1)  The  Undertaking. 

Form  No.  i  3800.' 

In  the  Supreme  Court  of  the  District  of  Columbia. 

John  2?^.,  claimant,  )  Mechanic's  Lien. 

j^u     %  \^o.291. 

Richard  Roe,  owner.  ) 

The  above  named  Richard  Roe,   owner,  and    Wallace   White  and 

Samuel  Short,  sureties,  all  of  the  District  of  Columbia,  appearing  and 

submitting  to  the  jurisdiction  of  the  court,   hereby  undertake  for 

\,  Pennsylvania.  —  Bright.  Pur.  Dig.  against  property  for  the  enforcement  of 

(1894),  p.  1321,  §  79.  the   lien.     Dist.    of  Col.    Comp.    Stat. 

2.  Statutory    Provisions.  —  In     many  (1894),  c.  45,  §§  10,  11;  and  list  of  stat- 

states  a  lien  may  be  discharged  or  re-  utes  cited  supra,  note  2,  p.  234. 

leased  upon  the  execution  by  the  owner  3.  District  of  Columbia. —  Comp.  Stat, 

of  a  bond  or  undertaking  with  sufficient  (1894),  c.  45,  ^  11. 

securities  conditioned  for  the  payment  See  also  supra,  note  i,  this  page, 
of  any  judgment  which  may  be  rendered 
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themselves,  and  each  of  them,  their  and  each  of  their  heirs,  execu- 
tors and  administrators,  or  personal  representatives,  that  they  will  pay 
and  satisfy  any  judgment  or  decree  that  may  be  recovered  in  any  suit 
or  proceeding  that  may  be  instituted  on  or  to  enforce  the  above  entitled 
mechanic's  lien,  together  with  the  costs  of  Said  proceeding,  which 
judgment  or  decree  they  agree  may  be  pronounced  against  all  of  them. 
Witness  our  hands  and  seals  this  tenth  day  of  October.,  iS99. 

Richard  Roe.         (seal) 
Wallace  White,     (seal) 
Samuel  Short.       (seal) 
(^Justification  of  sureties.y- 
Approved  the  tenth  day  of  October,  iW9. 

John  Marshall,  Justice. 

Form  No.  13801.* 

(Venue  and  title  of  court  and  catise  )  tt   ^     ..  1  •      ^    t>   1  t. 

as  in  Form  No.  2700.)  \  Undertakmg  to  Release  Property. 

"We  undertake  that  the  defendant  in  the  above  entitled  cause  will  pay 
any  judgment  that  may  be  recovered  against  him,  and  the  costs  therein. 

Richard  Roe. 
"  William  West. 

Approved  by  the  court  this  tenth  day  of  October,  \W9.    ■ 

John  Marshcill,  Judge. 
Form  No.  i  3802.^ 

State  of  Kansas,  Cmvley  County,  ss. 

Know  all  men  by  these  presents.  That  vfe^  Richard Roe,'^  as  prin- 
cipal, and  Satnuel  Short  and  William  West,  as  sureties,  are  held  and 
firmly  bound  unto  the  state  oi  Kansas^  for  the  use  of  all  persons  in 
whose  favor  liens  might  accrue^  by  virtue  of  the  provisions  of  chap- 
ter 168  of  the  laws  of  the  state  of  Kansas  of  1889,  as  amended  by 
chapter  146  of  the  laws  of  the  state  of  Kansas -of  1891,  and  the  acts 
amendatory  thereto,  by  reason  of  the  furnishing  of  material  (or  labor) 
for  the  erection  (or  alteration  or  repair)  of  a  certain  iwo-'stoxy  frame 
building  on  the  following  described  lands  in  said  county,  namely: 
(^Here  describe  the  property),  in  the  sum  oi  two  thousand  doWa.vs.'' 

1.  Justification  of  sureties  to  under-  See  also  list  of  statutes  cited  j«/ra, 
taking  maybe  in  the  following  form:         note  2,  p.  234. 

'•District  of  Columbia;=>'s.:  3.   Kansas.  — Gen.   Stat.  (1897),  c.  96, 

J>(ZWM£'/57ii??Y,  the  surety  in  the  within  §34. 

undertaking,    swears    that    he    is    the  See    also   list  of  statutes  cited  supra, 

owner  of  real  and  personal  property,  note  2,  p.  234. 

situated  in  said  district,  of  the  value  of  4.  Contractor  or  owner  of  the  premises 

four  thausand  ^o\\2iX%  ^%4,oo6)  o\^x  and  may  execute    the    bond.     Kan.    Gen. 

above  all  debts  and  prior  obligations.  Stat.  (1S97).  c.  96,  ^  34. 

Samuel  Short.  5.  Run  to  the  State. —  Bond  shall  be 

Subscribed  and  sworn  to  before  me  executed. to  the  state  of  Kansas.     Kan. 

this  tetith  day  of  October,  iSgg.  Gen.  Stat.  (1S97),  c.  96,  §  34. 

John  Marshall,  ]\xsi\ceoix.\ie  Supreme  6.  For   Whose   TTse.- — Bond   shall    be 

Co\irX,ot  the  District  of  Columbia."  executed  for  the  use  .of  all    persons  in 

See   also  the   title  Justification  of  whose  favor  liens  might  accrue   under 

Sureties,  vol.  10,  p.  1075.  the  statute.     Kan.  Gen.  Stat.  (1897),  c. 

2.  Indiana.  —  Horner's  Stat.  (1896),  §  96.  g  34. 

5303.  7.  Amount  of  Bond;  —  Bond  shall  be  in 
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The  condition  1  of  this  obligation  is  \.\\2X  Richard  Roe,  the  owner  of 
the  property  above  described  (or  John  Doe,  contractor  for  the  erection 
(or  alteration  or  repair')  of  the  aforesaid  buildi?tg  on  the  property  above 
described),  will  payment  make  of  all  claims  arising  from  the  furnish- 
ing of  material  (or  labor)  for  the  purpose  hereinbefore  recited,  which 
might  be  the  basis  of  liens  under  the  provisions  of  chapter  i68 
of  the  laws  of  the  state  of  Kansas  of  1889,  as  amended  by  chapter 
146  of  the  laws  of  the  state  of  Kansas  of  1891,  and  the  acts  amenda- 
tory thereto. 

Now,  therefore,  if  all  these  things  are  fully  done  and  performed, 
then  the  above  obligation  to  be  void,  otherwise  it  shall  remain  in  full 
force  and  effect.  , 

Richard  Roe. 
Samuel  Short. 
William  West. 
Taken  and  approved  before  me  this  tenth  day  oi  June,  a.  d.  \W9. 
Calvin  Clark,  Clerk  of  the  District 
Court  of  Cowley  Cownty ,  in  the  State  oi  Kansas.^ 
(^Justification  of  sureties.  Y 

(2)  Ord'er  Discharging  Lien. 
Form  No.  13803.* 

(  Title  of  court  and  cause  as  in  For?n  No.  13800.) 

Richard  Roe  \\a.\\ng  filed  the  within  undertaking  with  Wallace  White 
and  Samuel  Short  as  sureties,  it  is  this  tenth  day  of  October,  iS99, 
ordered  that  the  real  estate  in  said  lien  described  be  and  the  same  is 
hereby  released  from  the  operation  thereof. 

John  Marshall,  Justice. 

6.  Waiver  of  Lien.* 

&  sum  not  less  than  the  contract  price.         5.  Precedents.  —  In  Burns  v.  Carlson, 
Kan.  Gen.  Stat.  (1897),  c.  96,  §  34.  53   Minn.  70,  the   following  waiver  of 

1.  Shall  be  conditioned  for   the    pay-     lien  was  held  sufficient: 

ment  of  all  claims  which  might  be  the  "  SL  Paul,  Oct.  77,  1890. 

basis  of  liens  under  the  statute.     Kan.  •     Received  oi  fames  Schoonniaker,  four 

Gen.  Stat.  (1897),  c.  96,  ^  34.  hundred  and  fifty  dollars;  in  considera- 

2.  Surety  shall  be  approved  by  clerk  of  tion  of  which  sum  we  hereby  release 
the  district  court  of  the  county  in  which  and  waive  all  our  lien  and  right  df  lien, 
the  property  is  situated.  Kan.  Gen.  on  and  against,  lot  twenty-five  in  block 
Stat.  (1897),  c.  96,  §  34;  Kille  v.  Bent-  one  of  Bryant's  Addition  to  St.  Paul, 
ley,  6  Kan.  App.  804.  and  the  buildings  thereon,  for  material 

3.  Jastification  of  Sureties.  —  Bond  furnished  in  the  erection  of  a  certain 
shall  be  executed  with  good  and  suffi-  dwelling  house  upon  said  lot. 

cient  sureties,  whose  qualifications  shall  Burns  &=  Shaw,  Per  Z>.  Authier." 

be  verified  in  accordance  with  section  Release  of  lien  is  set  out  in  Brown  v. 

552   of    the   code   of    civil    procedure.  Williams.  120  Pa.  St.  24,  as  follows: 

Kan.    Gen.    Stat.  (1897),   c.   96,    §    34.  "  Whereas,  we,  the  subscribers,  have 

See  also,  generally,  the  title  Jitstifica-  erected   and    furnished    materials    for 

TION  OF  Sureties,  vol.  10,  p.  1075.  erecting_/<?«r  brick  dwellings  and  stores, 

4.  District  of  Columbia.  —  Comp.  Stat,  on  a  lot  or  piece  of  ground  situate  on 
(1894),  c.  45,  §  II.  the  eastwardly  side  of  Kensington  ave- 

See  also  list  of  statutes  cited  supra,  nue,  *  *  *  for  Samuel H.  Brown,  owner 
note  2,  p.  234.  and   contractor,  and    have    agreed   to 
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Form  No.  13804.' 

This  release  of  mechanics'  lien,  made  this  tenth  day  oi  June,  in  the 
year  eighteen  hundred  and  ninety-nine,  witnesseth  that  for  the  purpose 
of  enabling  Richard  Roe  to  mortgage,  sell,  or  otherwise  dispose  of  all 
that  property  situate  in  the  city  of  Baltimore,  on  the  east  side  of  Car- 
roll street,  between  Adams  and  Monroe  streets,  being  the  third  house 
accounting  from  the  south  side  of  Adams  street,  and  about  one  hundred 
feet  from  Adams  street,  having  a  front  on  Carroll  street  of  about  y^/Zy 
feet,  and  a  depth  of  about  one  hundred  feet,  improved  by  a  //;;r^-story 
brick  building,  with  a  two-^Voxy  back  building;  and  for  the  further 
consideration  of  nitie  hundred  dollars,  we,  the  undersigned,  severally 
do  waive  and  release  all  claims  and  liens  which  we  now  have,  or  may 
hereafter  acquire,  by  virtue  of  the  Code  of  Public  General  Laws  of 
Maryland,  article  63,  entitled  "Mechanics'  Liens,"  and  any  amend- 
ments and  additions  thereto,  against  the  said  property,  and  our  right 
to  file  a  lien  or  liens  on  said  property  for  work  done  and  materials 
furnished  by  us  in,  on  or  about  the  erection  and  construction  of  the 
buildings  on  the  aforesaid  property,  it  being  understood,  however, 
that  we  reserve  our  several  rights,  claims  and  demands  in  the  prem- 
ises as  against  the  said  Richard  Roe  personally 

Witness  our  hands  and  seals: 
For  bricks,  John  Doe.     (seal) 
Bricklaying,  William  West,     (seal) 
Carpenters'  work,  Francis  Fern,     (seal) 
Factory  work,  James  Jones,     (seal) 
Gas  fitting,  John  S?nith.     (seal) 
Hardware,  Nathan  Hale,     (seal) 
Lime  and  hair,  Charles  Chase,     (seal) 
Plastering,  John  Howe,     (seal) 
Plumbing,  John  Work,     (seal) 
Sand,  James  Wells,     (seal) 
Tin  and  tinners,  James  Den.     (seal) 
Lumber,  Henry  Howard,     (seal) 
Paint,  oil  and  glass,  Wallace  White,     (seal) 
Painting,  Henry  Hart,     (seal) 

release   all  liens  which  we  or  any  or  soever  which  we  or  any  or  either  of  us 

either  of  us  have  or  might  have  on  the  now  have  or  might  or  could  have  on  or 

said  buildings  by  reason  of  materials  against  the  said  buildings  and  Samuel 

furnished  or  work  performed  for  erect-  II.  Brown  and  premises  for  work  done 

ing    the   same.     Now,    these    presents  or  for  materials  furnished  for  erecting 

witness   that  we,    the    subscribers,  for  and  constructing  the  said  buildings,  or 

and  in   consideration  of  the  premises,  otherwise   howsoever;   so   that  he,  the 

and  of  the'  sum  of  one  dollar  to  each  of  said  Samuel  H.   Brown,   his  heirs  and 

us,  at  or  before  the  sealing  and  deliv-  assigns,  shall  and  may  have,  hold  and 

ery  hereof  by  the  said  6rt;««^//^.  ^/-^ww,  enjoy  the  said  buildings  and  premises 

well  and  truly  paid,  the  receipt  whereof  freed   and  discharged   from   all   liens, 

we    do  hereby  acknowledge,  have  re-  claims  and  demands  whatsoever  which 

mised,     released     and     forever     quit-  we  or  any  or  either  of  us  now  have  or 

<:laimed,   and    by    these    presents    do  might  or  could  have  on  or  against  the 

remise,  release  and  forever  quit-claim  same   if   these  presents  had   not  been 

unto  the  said  Samuel  H.  Brown,  and  to  made, 

his  heirs  and  assigns,  all  and  all  man-  In  witness,"  etc. 

ner  of  liens,  claims,  and  demands  what-  1.  See,  generally,  supra,  note  5,  p.  279. 
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Form  No.  13805.' 


State  of  Nebraska,  , 

'  *-  ss 


Cass  County. 

To  All  Whom  it  may  Concern 

Whereas  I,  the  undersigned  yo/in  Doe,  have  been  employed  by  Wi7/- 
tarn  West  to  furnish  materials  (^specifying  nature  of  same')  for  the  build- 
ing erected  upon  the  lot  known  as  (Here  describe  the  property). 

Now,  therefore,  know  ye  that  I,  the  undersigned,  for  and  in  con- 
sideration of  one  hundred  dollars,  and  other  good  and  valuable  con- 
siderations, the  receipt  whereof  is  hereby  acknowledged,  do  hereby 
waive  and  release  any  and  all  lien,  or  claim,  or  right  of  lien  on  said 
above  described  building  and  premises,  arising  under  and  by  virtue 
of  the  general  labor  and  mechanics'  lien  law  of  the  state  of 
Nebraska^  on  account  of  labor  or  materials,  or  both,  furnished  or 
which  may  hereafter  be  furnished  by  the  undersigned  to  or  on 
account  of  the  said    William  West  for  said  building  or  premises. 

Given  under  my  hand  and  seal  this  tenth  day  oi  June,  iS99. 
Witness:  Samuel  Short.  John  Doe.     (seal) 

{Acknowledgment. ) 

Form  No.  13806.* 

(Graydon's  F.  (Pa.  1845),  p.  500.) 

Whereas  we,  the  subscribers,  have  erected  or  constructed  and 
furnished  materials  for  erecting  or  constructing  that  certain  (Jlere 
describe  the  building)  upon  the  lot  or  piece  of  ground  situate  (Here 
describe  the  land),  of  which  said  building  Richard  Roe  was  and  is  the 
owner  and  William  West  the  contractor,  and  have  agreed  to  release 
all  liens  which  we,  or  any  or  either  of  us,  have  or  might  have  on  said 
building  or  the  said  lot  by  reason  of  materials  furnished  or  work 
performed  for  erecting  the  same. 

Now  these  presents  witnesseth,  that  we,  the  subscribers,  for  and, 
in  consideration  of  the  premises,  and  of  the  sum  of  one  dollar  to  each 
of  us,  at  or  before  the  sealing  and  delivery  hereof,  by  the  said  Richard 
Roe  and  the  said  William  Westv^^W  and  truly  paid,  the  receipt  whereof 
we  do  hereby  acknowledge,  have  remised,  released  and  forever  quit- 
claimed, and  by  these  presents  do  remise,  release  and  forever  quit- 
claim, unto  the  said  Richard  Roe  and  the  said  William  West,  and  to 
their  and  each  of  their  heirs  and  assigns,  all  and  all  manner  of  liens, 
claims  and  demands  whatsoever,  which  we  or  any  or  either  of  us  now 
or  might  or  could  have  on  or  against  the  said  hpuse  or  building,  lot 
or  piece  of  ground  and  premises,  for  work  done  or  for  materials  fur- 
nished, for  erecting  and  constructing  the  said  house  or  building,  or 
otherwise  howsoever,  so  that  he,  the  said  Richard  Roe,  his  heirs  and 
assigns,  shall  and  may  have,  hold  and  enjoy  the  said  house  or  build- 
ing, lot  or  piece  of  ground  and  premises  freed  and  discharged  from 
all  liens,  claims  and  demands  whatsoever,  which  we  or  any  or  either 
of  us  now  have  or  might  or  could  have  on  or  against  the  same,  if 
these  presents  had  not  been  made. 

1.  See,  generally,  supra,  note  5,  p.  2.  See,  generally,  supra,  note  5,  p. 
279.  279. 
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In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  the 
tenth  ^di^  oi  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine. 

{Signatures  of  releasors  and  witnesses. ) 

7.  Criminal  Proceeding"  Against  Contractor  Failing  to 
Furnish  Statement  of  Amount  Due  Subcontractors  and 
Employees.^ 

Form  No.  13807.' 

{Commencing  as  i?i  Form  No.  10711,  and  continuing  down  to  *)  con- 
tracted with  Richard  Roe,  of  said  county,  to  {Here  state  nature  of  the 
contract),  and  that  after  contracting  with  the  said  Richard  Roe  as 
aforesaid  the  said  John  Doe  employed  as  laborers,  mechanics  and 
artisans  to  aid  in  executing  the  contract  aforesaid  William  West, 
Francis  Fern  and  Safnuel  Short,  and  that  after  the  employment  of  the 
laborers,  mechanics  and  artisans  aforesaid  the  sdi[<l  John  Doe,  the  con- 
tractor, to  execute  the  contract  aforesaid,  on  the  day  aforesaid,  and 
in  the  county  aforesaid,  unlawfully  and  wilfully  did  fail  to  furnish  to 
the  said  Richard  Roe,  the  owner  of  said  dwelling-house,  or  to  the 
agent  of  said  owner,  an  itemized  statement  of  the  sums  due  to  every 
one  of  the  laborers,  mechanics  and  artisans  employed  by  the  said 
John  Doe  to  perform  the  contract  aforesaid,  before  the  said  John  Doe 
received  of  the  said  Richard  Roe,  or  his  agent,  any  part  of  the  contract 
price  for  performing  the  contract  aforesaid,  contrary  to  the  form 
{continuing  and  concluding  as  in  Form  No.  10711). 

II.  ON  RAILR0ADS.3 


1,  For  formal  parts  01  an  indictment  Louisiana.  —  Rev.  Laws  (1897),  p.  682; 

in  a  particular  jurisdiction  see  the  title  Laws  (1880),  No.  134. 

Indictments,  vol.  9,  p.  615.  Minnesota. —  Stat.    (1894),    §§    6231, 

2.- North   Carolina. —  Laws  (1887),   c.  6239. 

67;  Laws  (1891),  c.  203.  Mississippi.  — Anno.  Code  (1892),  §§ 

3.    Statutes    relating    to    mechanics'  2698,  2710. 

liens  on  railroads  exist  in  the  follow-  Alissouri. —  Rev.   Stat.  (1889),  §  6741 

ing  states,  to  wit:  et  seq. 

Arizona. — Rev.  Stat.  (1887),   §2274.  Montana.  —  Code  Civ.    Proc.  (1895), 

Arkansas.  —  Laws  (1899);  c.  88.  §  2130. 

California.  —  Laws  (1899),  c.  35.  Nevada.  — Gen.  Stat.  (1885),  §  3808. 

Colorado.  —  Laws  (1899),  c.  118,  §  I.  A^ew  Hampshire.  —  Pub.  Stat.  (1891), 

Connecticut.  —  Gen.     Stat.    (1888),    §  c.  141,  §  14. 

3022.  New  Mexico.  —  Comp.  Laws  (1897),  § 

Florida.  —  Rev.  Stat.  (1892),  §  1727.  2217. 

Georgia.  —  2  Code  (1895),  §  2801.  New  York.  —Laws  (1897),  c.  418,  |§ 

/^fl/w.  — -Laws  (i899),.p.  188,  §  I.  2,6. 

Illinois.  —  Starr    &    C.    Anno.    Stat.  North  Dakota.  —  Rev.  Codes  (1895),  § 

(1896),  c.  82,  par.  46  et  seq.  4790. 

Indiana.  —  Horner's    Stat.   (1896),    §  Ohio.  —  Bates'  Anno.   Stat.    (1897),   § 

5303^  et  seq.  3207  et  seq. 

Iowa.  —  Code  (1897),  §  3091.  Rhode  Island.  — Gen.  Laws  (1896),  c. 

Kentucky.  — Stat.  (Supp.  1899),  c.  79,  2o6,  §  I. 

§  2492  et  seq.  Texas.— Rev.  Stat.  (1895),  §  3294 ^/j^y. 
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1.  Proceedings  to  Establish  Lien. 

a.  Notice  or  Statement  of  Lien.* 

(1)  By  Principal  Contractor. 


Utah.  —  Rev.  Stat.  (1898),  §  1372, 
Virginia. —  Code  (Supp.  1898),  §  2475, 
Washington.  —  Ballinger's     Anno. 
Codes  &  Stat.  (1897),  g  5900. 

1.  Bequisites  of  Statement  of  Lien,  Gen- 
erally.—  See  supra,  note  i,  p.  84. 

Filing  Notice  in  Each  County.  —  Where 
the  notice  is  filed  in  each  county 
through  which  the  railroad  runs,  the 
lien  will  cover  the  entire  line  where 
the  contract  was  entire  and  the  work 
was  performed  or  labor  furnished  for 
it  as  a  continuous  line.  Midland  R. 
Co.  V.  Wilcox,  122  Ind.  84. 

It  is  not  necessary  to  file  the  notice 
in  every  county,  and  where  the  notice 
is  filed  in  one  county,  a  lien  will  be 
acquired  on  the  entire  system.  Farm- 
ers L.  &  T.  Co.  V.  Canada,  etc.,  R.  Co., 
127  Ind.  250. 

For  requisites  as  to  filing  notice, 
generally,  see  supra,  note  i,  p.  84. 

Description  of  Property. — ^^  Describing 
the  property  in  the  statement  as  a  line 
of  railway  commonly  designated  "cable 
line  road"  is  not  sufficient,  where  it  is 
shown  that  the  defendant  owned  other 
lines  of  railroad  in  the  city.  Fleming 
V.  St.  Paul  City  R.  Co.,  47  Minn.  124. 

Describing  the  property  by  the  name 
of  the  railroad  is  sufficient.  Bethune 
V.    Cleveland,    etc.,    R.   Co.,    149   Mo. 

587-  .  .  • 

For  requisites  as.  to  description  of 
property,  generally,  see  supra,  note  i, 
p.  84. 

To  whom  material  was  famished  and 
with  whom  the  contract  was  made 
must  be  shown.  Fleming  v.  St.  Paul 
City  R.  Co.,  47  Minn.  124. 

An  allegation  that  the  property  was 
delivered  to  and  for  the  construction 
of  the  St.  Paul  railroad,  at  prices 
agreed  upon  between  the  contractor 
and  the  defendant  company,  is  not 
sufficient.  Fleming  v.  St.  Paul  City 
R.  Co.,  47  Minn.  124. 

For  requisites  as  to  allegations  show- 
ing to  whom  material  was  furnished  or 
for  whom  labor  was  performed,  gen- 
erally, see  supra,  note  i,  p.  84. 

See  also  list  of  statutes  cited  supra, 
note  3,  p.  282. 

Precedent.  —  In  Koken  Iron  Works  v. 
Robertson  Ave.  R.  Co.,  141  Mo.  228, 
the  following   statement  was   held   to 


sufficiently  give  the  dates  when  the 
work  was  done  and  materials  were  fur- 
nished: 

"That  the  work  of  fitting,  putting 
together  and  painting  the  steel  for  the 
trusses  was  done  in  the  shop  of  said 
Koken  Iron  Works,  in  the  city  of  .S"^. 
Louis,  and  consisted  of  102  days  of 
labor,  and  was  begun  on  or  about  April 
II,  iSg2,  and  was  finished  on  or  about 
the  ijth  day  ol  July,  i^Q2;  that  the  an- 
chor bolts  for  supports  of  all  the  spans 
were  shipped  May  75-,  189.?,  and  deliv- 
ered and  furnished  to  said  Robberson 
Avenue  Railway  Company,  in  the  city  of 
Springfield  aforesaid,  on  or  about  May 
g,  i8g2,  and  that  the  trusses  were 
shipped  on  or  about  A ugttst  2j  and  Au- 
gust 2^,  iSg2,  and  delivered  and  fur- 
nished, at  Robberson  Avenue  and  Peach 
Alley,  near  Water  street  and  Phelps 
street,  in  said  city  of  Spriiigfield,  on  or 
about  September  22,  iSg2,  excepting  a 
small  portion,  thereof  which  was  ship- 
ped N^ovevtber  22,  iSg2,  and  delivered 
and  furnished  at  said  places  in  Spring- 
field, on  or  about  November  26,  189.?; 
that  the  stairs  and  landings  were  ship- 
ped y^wM^rj  10,  iSgj,  and  delivered 
and  furnished  at  such  places  in  Spring- 
field aforesaid  on  or  ahoutjanuajy  i^, 
iSpj;  that  the  woTk  of  erecting  said 
viaduct,  and  its  appurtenances  as  afore- 
said consumed  six  httndred  and  forty- 
five  {64s)  days'  labor,  and  was  begun  at 
the  places  aforesaid  in  Springfield  on 
November  22,  i?g2,  and  continued  to 
January  ig,  189^,  when  the  work  was 
interrupted  by  reason  of  the  fact  that 
the  southern  abutment  of  said  viaduct 
had  not  been  completed  by  the  said 
'Robberson  Avenue  Railway  Company; 
that  on  June  75-,  189^,  the  work  of  erect- 
ing the  last  span  of  said  viaduct  was 
begun,  and  finished  onjune  24,  189^; 
that  the  •  stairs  have  not  yet  been 
erected,  although  the  material  there- 
for is  at  said  place,  because  no  founda- 
tions have  been  furnished  by  said 
Robberson  Avemie  Railway  Company, 
which  foundations  are  necessary  to 
such  erection,  and  which  said  Robber- 
son Avenue  Railway  Company  agreed  to 
furnish;  that  said  work  was  done  and 
materials  were  furnished,  under  con- 
tract." 
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Form  No.   13808.' 

(Tex.  Rev.  Stat.  (1895),  art.  3297.) 

State  of  Texas, 
County  of  Freestone. 

John  Doe,  affiant,  makes  oath  and  says  that  the  annexed  is  a  true 
and  correct  account  of  the  labor  performed  (or  material  furnished')* 
The  Southwestern  Raihvay  Cotnpany,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Texas,  and  owning  and  operating 
a  railroad  in  Freestone  county,  Texas,  and  that  the  prices  thereof  as 
set  forth  in  said  account  hereto  annexed  are  just  and  reasonable,  and 
that  the  same  is  unpaid;  that  said  labor  was  performed  (or  material 
was  furnished,  or  both)  for  said  The  Soutlnvestern  Raihuay  Company,  at 
the  time  in  said  account  mentioned,  under  and  by  virtue  of  a  contract 
between  affiant  and  Richard  Roe,  the  duly  authorized  agent  of  the 
said  The  Southwestern  Raihvay  Company,  and  that  due  notice  was 
given  by  affiant  of  the  labor  performed  (or  material  furnished')  in 
accordance  with  article  3296  of  the  Revised  Statutes  of  Texas  of 
1895.  And  affiant  further  makes  oath  and  says  that  he  is  informed 
that  the  said  The  Southwestern  Railway  Company,  was  at  the  time  said 
contract  was  made  and  entered  into  and  said  labor  was  performed  (or 
material furnishea)  the  owner  of  the  railroad  and  right  of  way  there- 
for extending  from  the  township  of  Butler 'm  said  county  oi  Freestone 
to  the  township  of  Wortham  in  said  county  of  Freestone,  and  that  said 
labor  was  performed  (or  materials  were  furnished)  for  (or  iii)  the  con- 
struction of  said  railroad.  And  this  affiant  claims  a  lien  on  said  rail- 
road and  upon  said  property. 

{Signature  and  verification  as  in  Form  No.  13665.^ 

(2)  By  Subcontractor. 

Form  No.  13809 ,' 

(Tex.  Rev.  Stat.  (1895),  art.  3298.) 

{Commencing  as  in  Form  No.  18808,  and  continuing  down  to  *) 
IVilliam  West,  a  contractor  (or  agent  or  receiver)  of  The  Southwestern 
Railway  Company,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Texas,  and  owning  and  operating  a  railroad  in 
Freestone  county,  Texas,  and  that  the  prices  thereof  as  set  forth  in 
the  annexed  account  are  just  and  reasonable;  and  that  the  same 
is  unpaid  (or  the  sum  of  five  hundred  dollars,  as  shown  by  said  account,  is 
unpaid)  after  allowing  all  just  and  lawful  offsets,  payments  and 
credits  known  to  affiant:  that  said  labor  was  performed  (or  materials 
furnished,  or  both)  for  (or  to)  said  William  West  to  be  used  in  the 
construction  and  improvement  of  the  said  railroad,  and  its  property, 
owned,  as  affiant  is  informed  and  believes,  by  the  said  The  South- 
western Railway  Cofnpany,  and    that   said    labor  was   performed   (or 

1.  Texas.  —  Rev.  Stat.  (1895),  art.    2.  Texas.  —   Rev.  Stat.  (1895),  art. 

3295-  3295- 

See  also,  generally,  supra,  note  I,  See  also,  generally,  supra,  note  i, 
p.  283.  p.  283. 
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materials  furnished,  or  both)  under  and  by  virtue  of  his  contract  between 
affiant  (or  his  principal^  and  said  William  West.  [And  affiant  further 
says  that  due  notice  was  given  by  affiant  to  the  said  The  Southwestern 
'Railway  Company  (or  its  agent  or  representative')  in  writing  of  each  item 
of  said  account  as  the  same  was  furnished  to  the  said  William  West, 
in  accordance  with  article  3296  of  the  Revised  Statutes  of  Texas  of 
1895.]^  And  affiant  further  makes  oath  and  says  that  he  is  informed 
that  the  said  The  Southwestern  Railway  Company  was  at  the  time  the 
said  labor  was  performed  (or  said  materials  were  furnished)  the  owner 
of  the  railroad  and  right  of  way  therefor  extending  from  the  township 
oi  Butler  in  said  county  oi  Freestone  to  the  township  of  Worthamm 
said  county  of  Freestone,  and  that  said  labor  was  performed  (or 
said  materials  were  furnished)  for  (or  iri)  the  construction  of  said 
railroad,  and  this  affiant  claims  a  lien  on  said  railroad  and  upon  said 
property. 

{Signature  and  jurat  as  in  Form  No.  13665.) 

Form  No.  138  10.' 

To  the  County  Clerk  of  the  County  of  Albany,  in  the  State  of  New 
York,  and  to  the  Consolidated  Railroad  Company,  owner  and  party 
in  interest,  and  to  all  others  whom  it  may  concern: 

Take  notice  that  I,  John  Doe,  residing  at  No.  100  West  street,  in 
the  city  of  Albany,  county  of  Albany  and  state  of  New  York,  as  lienor, 
have  and  claim  a  lien  against  the  interest  of  the  Consolidated  Railroad 
Company,  as  owner  in  fee  (or  stating  the  interest)  in  and  to  the  real  and 
personal  property  hereinafter  described,  and  upon  the  said  real  and 
personal  property  to  the  amount  of  one  hundred  atid  ninety-nine  dollars 
and  nineteen  cents,  for  certain  work,  labor  and  service  performed  by 
me  as  laborer,  to  wit:  (^Here  specify  the  work,  labor  and  services  per- 
formed), and  that  the  value  and  agreed  price  of  said  work,  labor  and 
service  so  performed  is  the  aforesaid  sum  of  one  hundred  and  ninety- 
nine  dollars  and  nineteen  cents. 

That  said  work,  labor  and  services  were  performed  in  pursuance  of 
an  agreement  with  William  West,  contractor,  with  the  said  the  Con- 
solidated Railroad  Company  for  the  improvement  of  the  aforesaid 
property,  and  with  the  consent  (or  at  the  request)  of  the  said  the  Con- 
solidated Railroad  Company;  that  the  said  amount,  to  wit,  the  sum  of 
one  hundred  and  ninety-nine  dollars  and  nineteen  cents,  is  due  and 
unpaid  to  me. 

That  the  first  item  of  the  work,  labor  and  service  was  performed  on 
the  tenth  day  of  April,  iS99,  and  the  last  item  of  said  work,  labor  and 
service  was  performed  on  the  tenth  day  oi  June,  iS99. 

That  the  real  and  personal  property  for  the  improvement  of  which, 
and  on  which  said  work,  labor  and  service  was  performed  is  situated 
in  the  counties  of  Albany  and  Rensselaer  in  said  state  of  New  York, 

1.  In  case  of  material  furnished,  the  notes  thereto;  and  also,  generally, 
matter  enclosed    by  [  ]  should  be    in-    supra,  note  i,  p.  283. 

serted  in  the  affidavit.     Tex.  Rev.  Stat.  Service  TTpon  Corporation.  —  A  copy  of 

(1895),  art.  3298.  the  notice  of  lien  shall  be  personally 

2,  A^^Tf  Vflrk.  —  Laws  (1897),  c.  418,  served  upon  the  corporation  within  ten 
§  6.     See  supra.  Form  No.  13678,  and  days   after  the   filing    thereof    in    the 
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and  described  as  follows,  to  wit:  {^give  description  of  the  property  suffi- 
cient for  identification^. 

Also  take  notice  that  the  sdiid  John  Doe  has  and  claims  a  lien  for 
the  agreed  price  of  such  work,  labor  and  services  performed  upon  • 
said  real  and  personal  property  improved  and  to  be  improved  thereby, 
and  upon  such  improvements  for  the  amount  unpaid  as  aforesaid  in 
pursuance  of  the  statute  in  such  case  made  and  provided. 

Dated  the  tenth  day  of  August^  iS99. 

John  Doe,  Lienor. 

( Verification  as  in  Form  No.  1S678.') 

b.  Notice  by  Subcontractor  to  Railroad  Company.' 

Form  No.  13811.' 

Memphis,  Tennessee,  June  10,  i899. 
To  the  Tennessee  Central  Railroad  Company. 

You  are  hereby  notified  that  I  have  been  employed  as  a  laborer 
by  William  West,  the  contractor  for  you,  the  Tennessee  Central  Rail- 
road Company,  in  the  grading  of  that  certain  piece  of  railroad  owned 
by  you,  the  Tennessee  Central  Railroad  Company,  and  extending  from 
the  city  of  Memphis  in  the  county  of  Shelby,  to  the  township  of  Col- 
lierville  in  said  county  of  Shelby,  and  that  as  such  laborer  I  have, 
between  the  thirteenth  day  of  April,  i899,  and  the  frst  day  oi  June, 
i899,  performed  for  the  said  William  West,  in  the  grading  of  said 
railroad,  under  his  aforesaid  contract  with  you,  twenty-five  days'  labor, 
for  which  there  is  due  and  owing  to  me  at  this  date  the  sum  oi  fifty 
dollars;  the  dates  when  and  the  place  where  said  labor  was  per- 
formed and  the  amount  due  for  each  day's  labor  appearing  in  the  bill 
of  particulars  attached  hereto,  and  that  I  claim  a  lien  for  the  afore- 
said amount,  for  said  work  and  labor  performed,  on  said  railroad,  its 
franchises  and  property. 

That  the  space  of  ninety  days  has  not  elapsed  since  the  last  of  such 
labor  was  done  and  completed  and  the  service  of  this  notice. 

John  Doe. 

manner  prescribed  by  the  code  of  civil  cothe.     I  ceased  to  bestow  said  labor  on 

procedure  for  the  service  of  summons  the   day   of   ,   1876,  and  less 

in    actions    in  justices'    courts  against  than  thirty  days'from  the  time  of  filing 

domestic  railroad  corporations.     N.  Y.  this  notice.  Dennis  Cronin." 

Laws  (1897),  c.  418,  §  6.  It  was  held  that  this  notice  complied 

1.  Precedent.  ^ — In    Scioto  Valley    R.  substantially  with  the  conditions  of  the 

Co.  V.  Cronin,  38  Ohio  St.  122,  the  no-  statute,  and  that  the  company  was  ad- 

tice  served  upon   the  company  was  as  vised  of   the   nature    of    the  plaintiff's 

follows:  •  claim,  the   character  and  value  of  the 

"To  tht  Scioto    Valley  Railway  Com-  work  done,  the  contractors  under  whom 

pany:  You  are  hereby  notified  that  there  it  was  performed,  the  place  where  done, 

is  due  to  me,  and   unpaid,  from  Spotts,  and  that  it  was  finished   in  thirty  days 

Frank  &'  Co.,  contractors,    the  sum  of  next  preceding  the  notice.     More  than 

fifteen  dollars  and  forty-three  cents,  for  this  was  not  intended  by  the  legislature, 
work   and    labor   bestowed    by    me    in         2.    Tennessee.  —  Code  (1896),  §§  3580, 

grade-making    upon    the   line   of   said  3581. 

railway,  between  the  Scioto  river  bridge         See  also  list  of  statutes  cited  supra, 

and  Main  street,  in   the  city  of  Chilli-  note  3,  p.  282. 
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2.  Proceeding's  to  Enforce  Lien, 
a.  Complaint.  > 


1.  Reqaisites  of  Bill,  Complaint  or  Peti- 
tion —  Generally.  —  For  the  formal  parts 
of  a  bill  in  equity,  complaint  or  petition 
in  a  particular  jurisdiction  see  the  titles 
Bills  IN  Equity,  vol.  3,  p.  417;  Com- 
plaints, vol.  4,  p.  1019.  See  alsoj«/rtf, 
note  2,  p.  173. 

Statutory  Provisions. —  See  list  of  stat- 
utes cited  supra,  note  3,  p.  282. 

Venue.  —  Where  the  railroad  runs 
through  several  counties  and  the  work 
was  performed  under  an  entire  contract 
and  for  the  company  as  a  continuous 
line,  the  lien  may  be  enforced  in  any 
county  through  which  the  road  runs. 
Midland  R,  Co.  v.  Wilcox,  1-22  Ind.  84. 

Parties  Plaintiff.  —  Where  the  claim  of 
a  laborer  against  a  railroad  company 
has  been  assigned,  the  action  may  be 
brought  by  the  assignee.  Austin,  etc., 
R.  Co.  V.  Rucker,  59  Tex.  587. 

For  requisites  as  to  parties  plaintiff, 
generally,  see  supra,  note  2,  p.  173. 

Parties  Defendant  —  Geucrallv.  — In  an 
action  by  a  laborer  or  materialman,  the 
railroad  company  is  a  necessary  de- 
fendant, although  the  principal  con- 
tractor incurring  the  liability  is  not,  the 
action  being  purely  in  rem.  Bethune  v. 
Cleveland,  etc.,  R.  Co.,  149  Mo.  587. 

In  Texas,  where  the  action  is  by  a 
laborer,  contractor  and  subcontractor 
are  necessary  parties  defendant.  Austin, 
etc.,  R.  Co.  V.  Rucker,  59  Tex.  587. 

For  requisites  as  to  parties  defend- 
ant, generally,  see  supra,  note  2,  p.  173. 

Where  railroad  has  been  leased,  the 
lessor  must  be  joined  as  a  party  de- 
fendant in  an  action  by  a  contractor, 
Mackler  v.  Mississippi  River,  etc.,  R. 
Co  .  62  Mo.  App.  677. 

Full  compllanoe  with  the  statutory  pro- 
visions must  be  shown.  Arkansas  Cent. 
R.  Co.  V.  McKay,  30  Ark.  632. 

Estate  held  by  defendant  must  be  shown 
in  the  complaint.  Dano  v.  Mississippi, 
etc.,  R.  Co.,  27  Ark.  564. 

That  account  was  filed  in  clerk's  office 
within  the  statutory  period  must  be 
shown.  Arkansas  Cent.  R.  Co.  v.  Mc- 
Kay, 30  Ark.  682. 

For  requisites  as  to  allegations  of 
filing  notice,  generally,  see  supra,  note 
2,  p.  173- 

Bill  of  Particulars.  —  In  Scioto  Valley 
R.  Co.  V.  Cronin,  38  Ohio  St.  122,  the  bill 
of  particulars  was  as  follows:  "The 
said  plaintiff,  Dennis  Cronin,  says,  that 


the  firm  of  Spotts,  Frank  6^  Co.,  con- 
tractors for  building  a  part  of  the  Scioto 
Valley  Railway,  was  indebted  to  him, 
Sdi\dL.  Dennis  Cronin,  in  the  sum  of  $/j.4fj', 
for  work  and  labor  bestowed  by  said 
plaintiff  in  grade-making  upon  the  line 
of  said  railway.  That  said  amount  is 
yet  due  to  said  plaintiff,  and  is  wholly 
unpaid.  That  on  January  ^o,  1876, 
plaintiff  filed  with  defendant,  the  Scioto 
Valley  Railway  Company,  a  notice  of 
said  claim,  in  writing,  in  all  respects 
complying  with  the  requirements  of 
the  statute  in  such  case  made  and  pro- 
vided: thereby  making  said  claim  a  lien 
upon  said  railway,  and  said  indebted- 
ness payable  from  defendant  to  plain- 
tiff. That  said  railway  company  has 
not  paid  said  claim,  or  any  part  thereof, 
to  said  plaintiff;  wherefore  plaintiff 
prays  judgment  against  said  railway' 
company  for  said  amount  of  S/j-.^j, 
and  interest  thereon,  from  said  joth 
day  oi January,  1876. 

By  Wm.  E.  Gilmore, 

his  Att'y-" 
■  It  was  held  that  the  bill  clearly  in- 
formed the  defendant  of  the  nature 
and  cause  of  action,  and  of  the  amount 
foi-  which  recovery  was  sought.  That 
though  not  so  complete  as  might  be 
required  where  the  petition  is  filed  in  a 
court  of  record,  it  was  nevertheless 
sufficient  in  a  justice's  court. 

Precedents. — In  Arkansas  Cent.  R.  Co. 
V.  McKay,  30  Ark.  682,  the  complaint, 
omitting  the  formal  parts,  alleged  as 
follows:  "  The  plaintiff  (yo/i«  ^.  Mc- 
Kay) states  that  he  is  a  contractor  and 
builder,  lately  doing  business  in  the 
C'xly  oi  Helena,  etc.,  etc.,  and  that  on 

or  about  the day  of ,  187.?,  he 

entered  into  a  verbal  agreement  with 
the  defendant  (Arkansas  Central  Rail- 
road Company)  to  construct  a  certain 
depot  house,  platform,  railing,  steps, 
walks,  and  four  privies,  on  lots  num- 
bered t6,  17,  18,  iq  and  20,  in  block 
No.  4,  in  that  part  of  the  City  of  Helena 
known  as  New  Helena,  the  said  defend- 
ant agreeing  to  pay  therefor  the  sum 
of  %i,sg4.68,  the  plaintiff  agreeing  to 
perform  the  labor  in  the  construction 
of  the  same  for  said  sum.  That  in 
accordance  with  the  said  agreement, 
plaintiff  proceeded  to  erect  said  depot 
house,  platform,  railing,  steps,  walks 
and  privies,  and,  on  or  about  the  loth 
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Form  No.  i  3  8  1 2 .' 
(Conn.  Prac.  Act,  p.  87,  No.  131.) 

{Commencement  as  in  Form  No.  5912.^ 

1.  On  Afay  Is/,  i875,  the  plaintiff  and  defendant  executed  a  contract, 
of  which  Exhibit  y^,  hereto  annexed,  is  a  copy,  for  the  construction  of 
a  certain  section  of  railroad  for  the  defendant. 

2.  The  plaintiff  began  work  under  said  contract  on  May  10th,  iS78, 
and  completed  the  same  on  October  10th,  iS78. 

3.  On  October  10th,  i878,  the  defendant  owed  the  plaintiff  $50,000 
for  materials  furnished  and  services  rendered  under  said  contract. 

4.  Said  sum  remains  due  and  unpaid. 

5.  On  November  1st,  iS78,  the  plaintiff  signed  and  lodged  with  the 
Secretary  of  this  State  a  certificate  of  lien,  under  oath,  in  due  form, 
of  which  Exhibit  B,  hereto  annexed,  is  a  copy,  and  which  was  duly 
recorded  by  said  Secretary. 

The  plaintiff  claims  a  foreclosure  of  said  lien. 
{Concluding  as  in  Form  No.  5912.) 


^ay  of  September,  i^7J,  the  said  work 
was  completed  in  pursuance  of  the 
agreement  aforesaid.  That  on  the  2otk 
day  of  December,  187^,  the  said  defend- 
ant paid  plaintiff  the  sum  of  $/oo,  leav- 
ing a  balance  due  on  said  contract  of 
the  sum  of  %i,i4g.6S  wholly  unpaid, 
etc.,  which  amount  plaintiff  claims  is 
a  lien  on  said  depot  house,  platform, 
railing,  steps,  walks,  and  privies,  here- 
inbefore described.  Plaintiff  prays 
judgment  for  said  sum  of  %i,i4q.68,  and 
that  the  same  be  declared  a  lien  on  the 
above  described  premises,"  etc. 

This  complaint  was  held  to  be  suffi- 
cient to  award  a  judgment  in  personam 
but  not  a  judgment  in  rem. 

In  Wabash  R.  Co.  v.  Achemire,  19 
Ind.  App.  4S2,  the  complaint,  which 
was  sufficient,  alleged  in  substance, 
that  defendant  owns  and  operates  a  line 
of  railroad,  extending  through  the  state 
of  Indiana  and  running  through  the 
county  of  Steuben  in  said  state,  and 
that  said  road  was,  at  the  lime  the  work 
and  labor  was  so  done  by  plaintiff,  in 
the  process  of  being  constructed,  en- 
larged and  improved,  and  that  plaintiff 
was  employed  upon  said  line  of  road  in 
improving,  building  and  constructing 
the  same  by  one  Charles  Piatt,  one  of 
defendant's  contractors,  and  that  de- 
fendant is  indebted  to  plaintiff  in  the 
sum  of  thirty-two  dollars  and  twenty- 
five  cents  for  work  and  labor  done  by 
plaintiff  for  defendant's  contractor  in 
building  defendant's  railroad  through 
said  county.  That  on  the  eleventh  day 
of    February,    1896,    and    within    sixty 


days  after  said  work  and  labor  were 
done  by  plaintiff  for  defendant,  plaintiff 
filed  in  the  office  of  the  recorder  of 
Steuben  county  a  notice  to  defendant  of 
his  intention  to  hold  and  enforce  a  lien 
upon  defendant's  road,  right  of  way, 
franchise,  etc.,  for  the  amount  due  him 
for  his  services  and  labor  aforesaid. 
That  said  notice  was  duly  filed  and  re- 
corded by  the  recorder  of  Steuben 
county  in  record  No.  10,  on  page  579  of 
the  miscellaneous  records  of  Steuben 
county,  Indiana;  that  the  amount  of 
thirty-two  dollars  and  twenty-five  cents 
is  due  and  unpaid.  A  copy  of  the 
notice  so  filed  and  recorded  as  afore- 
said was  filed  with  and  made  a  part  of 
the  complaint,  also  a  bill  of  particulars 
of  the  work  done  by  plaintiff  was  filed 
with  the  complaint  and  made  a  part  of 
it,  and  judgment  was  asked  for  the 
amount  with  attorney's  fees  and  that 
the  lien  be  foreclosed. 

See  also  infra.  Form  No.  13813;  com- 
plaints set  out  in  substance  in  Dean  v. 
Reynolds,  I2  Ind.  App.  97;  Chapman 
V.  Elgin,  etc.,  R.  Co.,  11  Ind.  App. 
632. 

For  form  of  petition  held  to  be  in- 
sufficient see  O'Connor  v.  Current 
River  R.  Co.,  in  Mo.  185. 

1.  Connecticut.  —  Proceedings  to  en- 
force a  lien  against  a  railroad  shall  be 
in  all  respects  in  accordance  with  the 
provisions  relating  to  the  foreclosure 
of  liens  in  other  cases.  Gen.  Stat. 
(18S8),  §  3022. 

See  also,  generally,  supra,  note  i,  p. 
287. 
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Form  No.  13813.' 

{Title  of  court  and  cause  as  in  For?n  No.  5915.) 

John  Doe,  plaintiff,  complains  of  tht  Elgin,  Joliet  and  Eastern  Rail- 
■way  Company,  defendant,  and  says  that  at  the  times  hereinafter  men- 
tioned the  said  Elgin,  Joliet  and  Eastern  Railway  Company  was  and 
now  is  a  railroad  corporation  organized  and  existing  under  the  laws 
of  the  state  of  Indiana,  and  the  owner  of  a  line  of  railroad  and  the 
right  of  way  thereof  extending  from  the  city  of  Joliet  in  the  county 
of  Will,  in  the  state  of  Illinois,  to  the  city  of  McCool,  in  the  county  of 
Porter,  in  the  state  of  Indiana,  and  the  owner  in  fee  simple  of  the 
right  of  way  for  the  extension  of  said  railroad  from  said  city  of 
McCool,  a  distance  of  seven  miles,  to  the  city  oi  Porter,  in  said  county 
of  Porter,  in  said  state  of  Indiana. 

That  on  the  twentieth  day  of  November,  iS92,  the  defendant  corpo- 
ration entered  into  a  contract,  in  writing,  with  plaintiff,  by  the  terms 
of  which  he,  the  said  plaintiff,  was  to  grub  and  clear  the  right 
of  way  and  grade  and  construct  the  roadbed  for  said  defendant 
covering  the  aforesaid  extension  of  seven  miles,  the  said  defendant 
to  pay  for  said  labor  so  performed  when  the  same  should  be  com- 
pleted the  sum  of  fifteen  thousand  dollars,  a  copy  of  said  contract 
being  filed  herewith  and  made  a  part  of  this  complaint,  marked 
Exhibit  A. 

That  pursuant  to  the  aforesaid  contract  plaintiff  commenced  work 
thereunder  on  the  tiventy-fifth  ddiy  oi  Nove/tiber,  iZ92,  and  had  per- 
formed and  fulfilled  all  the  conditions  of  said  contract  on  his  part  to 
be  performed  on  the  twenty  fifth  day  of  December,  i2>93;  and  had  com- 
pleted the  grubbing  and  clearing  of  the  said  right  of  way  and  the 
grading  and  constructing  of  said  roadbed. 

That  within  sixty  days  after  the  completion  of  said  contract  and  of 
said  work,  to  wit,  on  the  tiventieth  day  of  January,  i89^  plaintiff 
filed  and  caused  to  be  recorded  in  the  recorder's  office  of  said  county 
of  Porter,  in  which  said  county  said  ro'adbed  was  constructed  and  said 
right  of  way  so  grubbed  and  cleared  as  aforesaid  is  situated,  notice  of 
his  intention  to  hold  a  lien  on  said  railroad  for  the  value  of  said  work 
performed  under  said  contract,  to  wit,  the  sum  of  fifteen  thousand 
dollars,  the  amount  agreed  upon  in  the  aforementioned  contract,  a 
copy  of  which  notice  is  filed  with  and  made  a  part  of  this  complaint, 
marked  Exhibit  B. 

That  plaintiff  has  been  compelled  to  employ  an  attorney  to  bring 
and  prosecute  this  action,  and  a  reasonable  fee  for  his  services  xs  five 
hundred  doWdirs.^ 

That  there  is  now  due  the  plaintiff  on  said  contract  the  said  sum  of 
fifteen  thousand  dollars,  with  interest  thereon  from  the  twenty-fifth 
day  oi  December,  i893,  together  with  the  said  sum  oi  five  hundred  doX- 

1.  Indiana.  —  Suit  to  enforce  a  lien  See    also,    generally,  supra,  note   i, 

against  a  railroad  must  be  brought  in  p.  287. 

the  same  manner  as  suits  to  enforce  2.  Attorney's  Fees.  —  For  suits  brought 

mechanics'  liens,  and  within  one  year  to  enforce  mechanics'  liens  or  liens  on 

from  the  time  notice  is  filed  in  the  re-  railroad  property  the  plaintiff  shall  be 

corder's   office.    Horner's    Stat.   (1896),  entitled    to    recover    reasonable    attor- 

§  53031^.  ney's  fees,  which  shall  be  entered  by 
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lars  for  attorney's  fees,  all  of  which  remains  now  due  and  unpaid 
upon  said  contract. 

Wherefore  the  plaintiff  demands  judgment  for  the  sum  of  fif- 
teen thousand  dollars  due  on  said  contract,  with  interest  thereon  from 
the  twenty-fifth  day  of  December,  i893,  and  five  hundred  dollars  for 
attorney's  fees  and  costs  of  suit,  and  prays  that  said  lien  be  enforced 
against  so  much  of  the  right  of  way  of  said  defendant  railway  company 
as  lies  within  the  state  of  Indiana,  and  that  so  much  of  said  property 
as  lies  within  the  said  state  of  Indiana  as  aforesaid  be  sold,  and  the 
proceeds  thereof  be  applied  to  the  payment  of  said  judgment,  interest 
and  costs,  and  for  all  other  proper  relief. 

(^Signature  of  attorney  and  verification  as  in  Form  No.  5915.) 

b.  Judgment.' 

Form  No.  i  3  8  1 4  .' 
(Precedent  in  Bethune  v.  Cleveland,  etc.,  R.  Co.,  149  Mo.  596.)' 

\(^Title  of  cause  as  in  Form  No.  12000.) 

Now  this  twe nty- second  dzy  of  March,  iS90,  this  cause  coming  on  to 
be  heard,  the  parties  by  their  respective  attorneys  appear  and  waiv- 
ing a  jury,  the  cause  is  submitted  to  the  court  on  the  pleadings  of  the 
parties  and  the  proofs  taken  therein,  and  having  been  argued  by 
counsel  for  the  respective  parties,  and  the  court  having  duly  con- 
sidered the  same  doth  find  {Here  were  set  out  the  findings  of  the 
courf).]^  It  is  therefore  considered,  ordered,  adjudged  and  decreed 
by  the  court  that  the  plaintiffs'  lien  be  enforced,  and  that  the  plain- 
tiffs have  and  recover  the  sum  of  eighty-eight  thousand  five  hundred  and 
thirty-five  and  seventy-six  one-hundredths  doWdiV?,  {%88,535.76),he.'\x\g  the 
damages  heretofore  assessed,  together  with  interest  from  this  date  at 
the  rate  of  six  per  cent,  per  annum,  and  the  costs  of  this  suit,  same 
to  be  levied  out  of  the  propert}4  heretofore  charged  with  a  lien  and 
now  adjudged  and  decreed  to  be  a  first  and  paramount  lien  upon  said 
property,  which  said  property  is  described  as  follows,  to  wit:  The 
roadbed,  depots,  bridges,  station  houses,  rolling  stock,  real  estate  and 
improvements  of  the  Cleveland,  St.  Louis  and  Kansas  City  Railway 
Cofnpany,  within  the  State  oi  Missouri,  including  therein  all  of  the 
roadbed,  bridges,  depots,    station    houses,    rolling  stock,  real  estate 

the  court  trying  the  same  as  part  of  the  extent  sufficient  to  satisfy  the  judgment, 

judgment  in   the  suit.     Horner's  Stat.  St.  Louis,  etc.,  R.  Co.  v.  Sandal,  3  Tex. 

Ind.  (1896),  §  5303c.  App.  Civ.  Cas.,  §  379. 

1.  Kequisites  of  Judgment.  —  For  the  2.  Missouri. — Rev.    Stat.    (1889),   §§ 

formal  parts  of  a   judgment  in  a  par-  6749-6752. 

ticular  jurisdiction  see  the  title  Judg-  See    also,   generally,   supra,   note   i, 

MENTS    AND    DECREES,    Vol.    lO,     p.     645.      this  page. 

See  also  supra,  note  4,  p.  250;  and  list  3.  It  was  held  that  the  circuit  court 

of  statutes  cited  supra,  note  3,  p.  282.  committed  no  error  in  overruling  the 

Judgment  of  foreclosure  of  a  laborer's  motion  to  set  aside  the  sale  and  quash 

lien  upon  the  equipments  of  a  railroad  the    execution    in    this    case,    and    its 

need  not  specify  the  particular  articles  action  in  so  doing  was  affirmed. 

upon  which  it  is  to  operate.     It  is  suffi-  4.  The    matter    supplied    and   to   be 

cientto  declare  the  lien  foreclosed  upon  supplied  within  [  ]  will  not  be  found 

the  equipments  of  the   railroad   to  an  in  the  reported  case. 
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and  improvements  on  that  portion  of  the  road  acquired  by  the 
Cleveland,  St.  Louis  and  Kansas  City  Railway  Company  of  the  Cen- 
tral Missouri  Railway  Company  under  the  contract  of  sale  executed  by 
and  between  said  companies  on  March  28th,  iS88,  and  filed  in  the 
office  of  the  Secretary  of  State  of  the  State  of  Missouri  on  March  SI, 
iS88,  which  said  railroad  as  constructed  and  in  process  of  construc- 
tion and  to  be  constructed  begins  at  Kansas  City,  Missouri,  and  runs 
eastward,  crossing  the  Missouri  river  at  Arroiv  Rock,  to  a  point  in  the 
county  of  St.  Charles,  Mo.,  opposite  Alton,  Illinois,  and  to  the  city  of 
-5"/.  Louis,  Mo.,  passing  through  the  counties  oi  Jackson,  Johnson, 
La  Fayette,  Saline,  Cooper,  Hoiaard,  Boone,  Callaway,  Montgomery,  War- 
ren and  St.  Charles,  and  also  through  the  county  of  St.  Louis  and  city 
of  St.  Louis,  Mo.  It  is  further  ordered  that  a  special  execution  issue 
upon  this  judgment  and  in  conformity  therewith. 

e.  Execution.' 
Form  No.  13815.' 

(Precedent  in  Bethune  v.  Cleveland,  etc.,  R.  Co.,  149  Mo.  597.)' 

^(Commencing  as  in  Form  No.  13780,  and  continuing  doum  to  *,  recit- 
ing the  judgment.*)]^  These  are  therefore  to  command  you,  that  of  the 
property  in  said  decree  and  hereinafter  described  and  charged  with  a 
lien  by  said  decree  of  judgment,  as  follows,  to  wit:  the  roadbed, 
depots,  bridges,  station  houses,  rolling  stock,  real  estate  and  improve- 
ments of  the  Cleveland,  St.  Louis  and  Kansas  City  Raihvay  Company 
within  the  State  of  Missouri,  including  therein  all  of  the  roadbed, 
bridges,  depots,  station  houses,  rolling  stock,  real  estate  and  improve- 
ments on  that  portion  of  the  road  acquired  by  the  Cleveland,  St.  Louis 
and  Kansas  City  Raihuc^  Company  of  the  Central  Missouri  Railway  Com- 
pany under  the  contract  of  sale  executed  by  and  between  said  com- 

1.  Beqoisites  of  Execution.  —  For  the  in  overruling  the   motion   to  set  aside 

formal  parts  of  an  execution  in   a  par-  the  sale  and  quash  the  execution.     Its 

ticular   jurisdiction    see  the  title  ExE-  action  in  so  doing  was  affirmed. 

CUTIONS   Against    Property,   vol.    8,  2.  Missouri.  —  The   execution    to  be 

p.  I.     See  also,  supra,   note  i,  p.  264;  issued  shall  be  a  special  fieri  facias  and 

and  list  of  statutes   cited   supra,   note  shall  be  in  conformity  with  the  judg- 

3,  p.  282.  ment.     Such  writ  shall  be  returnable 

Order  for  Execntion.  —  In  Bethune  z'.  as    in    ordinary    executions,  and    the 

Cleveland,   etc.,   R.   Co.,  149  Mo.  587,  advertisement,    sale    aqd    conveyance 

the  order  for  execution  was  as  follows:  under  same  shall  be  made  as  in  ordi- 

*' On  motion  of  plaintiffs,  it  is  ordered  nary    executions.     Rev.     Stat.     (1889), 

by   the   court    that   the   sheriff   of  St.  §  6753. 

Charles  county,  Missouri,    proceed   to  See   also,    generally,  supra,  note   i, 

seize  and  levy  upon  and  advertise  said  this  page. 

property   in   said    decree   and   herein-  3.  It  was  held  that  the  circuit  court 

after   described,  for  sale,  and  that  he  committed  no  error  in  overruling  the 

expose  the  same  for  sale  for  the  satis-  motion  to  set  aside  the  sale  and  quash 

faction  of  said  lien  on  the  roth  day  of  the  execution  in  this  case,  and  its  ac- 

May,  1890,   during  the  session  of  the  tion  in  so  doing  was  affirmed. 

circuit  court  of  St,  Charles  county,  Mis-  4.  For  form  of  judgment  in  this  case 

souri,    at    the    courthouse    door   in     St.  see  -fw^^^.  Form  No.  13814. 

Charles,  Missouri."    The  supreme  court  5.  The  matter  to  be  supplied  within 

held  that  the  circuit  court  did  not  err  []  will  not  be  found  in  the  reported  case. 
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panics  on  Marches,  1888,  and  filed  in  the  office  of  the  Secretary  of  State 
of  the  State  oi  Missouri,  on  March  81,  1S88,  which  said  railroad  as 
constructed,  to  be  constructed  and  in  process  of  construction,  begins 
at  Kansas  City,  Missouri,  and  runs  eastward,  crossing  the  Missouri 
river  at  or  near  Arrow  Rock,  Mo.,  to  a  point  in  the  county  of  St. 
Charles,  Missouri,  opposite  Alton,  Illinois,  and  to  the  city  of  St.  Louis, 
Missouri,  passing  through  the  counties  of  Jackson,  Johnson,  La  Fayette, 
Saline,  Cooper,  Howard,  Boone,  Callaway,  Montgomery,  Warren  and  St. 
Charles,  and  also  through  the  county  of  St.  Louis  and  city  of  St.  Louis, 
Missouri,  and  that  you  cause  to  be  made  the  damages,  interest  and 
costs  aforesaid,  by  seizing  and  levying  upon  said  property  and  expos- 
ing the  same  for  sale,  at  the  courthouse  door,  in  St.  Charles,  Missouri, 
and  during  the  session  of  the  circuit  court  of  St.  Charles  county,  Mis- 
souri, on  Saturday,  May  10th,  iS90,  and  that  you  have  the  same  before 
our  said  court,  on  \\\t  first  Monday  in  September,  \W0,  to  render  to 
said  plaintiffs  the  said  damages,  interest  and  costs,  and  that  you 
certify  to  our  said  court  how  you  execute  this  writ.  Hereof  fail  not, 
and  have  you  then  and  there  this  writ. 

[Witness  {continuing  and  concluding  as  in  Forni  No.  8876').\'^ 

III.  UNDER  CONTRACTS  WITH  MUNICIPAL  CORPORATIONS.^ 


1.  The  matter  supplied  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

2.  Statutory  Provisions.  —  In  some 
jurisdictions,  a  person  performing  labor 
for  or  furnishing  materials  to  a  con- 
tractor, his  subcontractor  or  legal  rep- 
resentative, for  the  construction  of  a 
public  improvement,  has  a  lien  for  the 
value  or  agreed  price  of  such  labor 
or  materials  upon  the  moneys  of  the 
municipal  corporation  applicable  to  the 
construction  of  such  improvement,  to 
the  extent  of  the  amount  due  or  to  be- 
come due  under  such  contract.  Such 
provisions  exist  in  the  following  states, 
to  wit: 

Iowa.  —  Code  (1897),  §  3102  et  seq. 

A^evj Jersey.  —  Gen.  Stat.  (1895),  p. 
2076,  §  49  et  seq.;  p.  2078,  §  64  et  seq. 

New  York.  —  'La.vfs  (1897),  c.  418,  §  5 
et  seq. 

South  Dakota.  —  Laws  (1895),  c.  133. 

Wisconsin.  —Stat.  (1898),  §  3328.^ 

In  Illinois,  a  subcontractor  is  entitled 
to  a  lien  on  the  money,  bonds  or  war- 
rants due  or  to  become  due  to  the 
principal  contractor  from  the  municipal 
corporation  for  improvements,  and  it 
shall  be  the  duty  of  the  public  officials 
notified  by  a  subcontractor  of  a  claim 
against  a  principal  contractor  to  with- 
hold a  sufficient  amount  to  pay  the 
claim  of  such  subcontractor,  and  any 
officer  violating  the  duty  imposed  upon 


him  shall  be  liable  on  his  official  bond 
to  the  person  serving  notice  for  the 
damages  resulting  from  such  violation, 
which  may  be  recovered  in  an  action  at 
law  in  any  court  of  competent  jurisdic- 
tion. Starr  &  C.  Anno.  Stat.  (1896), 
c.  82,  par.  24.  For  forms  relating  to 
actions  on  bonds,  generally,  see  the 
title  Bonds  and  Undertakings  (Ac- 
tions ON),  vol.  3,  p.  528. 

In  other  jurisdictions,  when  any  con- 
tract is  entered  into  for  the  purpose  of 
making  any  public  improvements,  the 
contractor  shall  furnish  a  bond  with 
good  and  sufficient  sureties  conditioned 
that  such  contractor  shall  pay  all  in- 
debtedness incurred  for  labor  or  ma- 
terials furnished  in  the  making  of  such 
public  improvements,  and  any  person 
to  whom  there  is  due  any  sum  for  labor 
or  materials  furnished  may  bring  an  ac- 
tion on  said  bond  for  the  recovery  of 
said  indebtedness.  Such  provisions 
exist  in  the  following  states,  to  wit: 

Kansas.  —  Gen.   Stat.   (1897),    c.    96, 

S§  35.  36. 

Nebraska.—  Comp.  Stat.  (1899),  §  3683. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  4802  et  seq. 

Oklahoma.  —  Stat.  (1893),  §§  4541, 
4542. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5925  et  seq. 

For  forms  relating  to  actions  on 
bonds,  generally,  see  the  title   Bonds 
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1.  Notice  or  Statement  of  Lien. 

Form  No.  13816.' 

To  Richard  Roe,  Esquire,  Commissioner  of  Public  Buildings,  Lighting 
and  Supplies,  and  Williafn  West,  Esquire,  Comptroller  of  The 
City  of  New  York-?' 

Please  take  notice  that  I,  John  Doe,^  residing  at  No.  200  Madison 
street,  in  the  borough  of  Manhattan,  in  the  city  of  Neiv  York,  in  the 
county  and  state  of  New  York,*  have  and  claim  a  lien  for  the  value 
of  the  labor  and  materials  hereinafter  mentioned  upon  the  moneys 
in  the  control  of  said  city  due  or  to  grow  due  under  contract  herein- 
after mentioned  for  a  public  improvement,  with  said  The  C^ty  of  New 
York,  to  Francis  Fern,  the  contractor  hereinafter  mentioned,  to  the 
full  value  of  such  claim  and  work  and  materials  to  the  extent  of  the 
amount  due  or  to  grow  due  on  said  contract  pursuant  to  the  pro- 
visions of  chapter  418  of  the  Laws  of  the  State  of  New  York  of  1897, 
and  the  acts  amendatory  thereto. 

That  the  name  of  the  contractor  by  whom  claimant  was  employed 
and  for  whom  he  performed  said  labor  and  furnished  said  materials 
was  Francis  Fern.  * 

That  the  amount  claimed  to  be  due  to  claimant,  after  deducting 
all  just  credits  and  offsets,  for  said  labor  so  performed  and  said 
materials  so  furnished  is  eight  hundred  and  ninety-nine  dollars  and 
nineteen  cents, ^  which  said  sum  became  due  to  claimant  from  the 
said  Francis  Fern  on  the  tenth  day  of  June,  i899.'' 

AND  Undertakings  (Actions  on),  vol.  2.  With  Whom  Filed. —  Notice  shall 

3,  p.  528.  be  filed  with  the  head  of  the  department 

It  seems  that  in  some  states  liens  for  or  person  having  charge  of  the  con- 
work  performed  on  or  materials  fur-  struction  of  the  improvement  and  with 
nished  for  public  improvements  are  es-  the  financial  officer  of  the  municipal 
tablished  and  enforced  as  liens  are  corporation,  or  other  officer  or  person 
established  and  enforced  in  other  cases,  charged  with  the  custody  and  disburse- 
In  the  following  states  such  is  the  case  ments  of  the  corporate  funds  appli- 
by  statute:  cable  to  the  contract  under  which  the 

Idaho.  —  Laws  (1899),  p.  189,  ^  2.  claim    is  made.     N.  Y.  Laws  (1897),  c. 

Ohio.  —  Botes'  Anno.  Stat.  (1897),  §  418,  §  12. 

'i\f)1  et  seq.  3.  Name  of  lienor  must  be  Stated.     N. 

Pennsylvania.  —  Bright.     Pur.     Dig.  Y.  Laws  (1897),  c.  418,  §  12. 

(1894),  p.  1405,  §  88  et  seq.  4.  Besidence  of  lienor  must  be  stated. 

1.  New  York.  —  Laws  (1897),  c.  418.  N.  Y.  Laws  (1897),  c.  418,  §  12. 

§  12.  5.  Name  of  contractor  or  subcontractor 

See  also,  generally,  supra,  note  2,  p.  for  whom  the  labor  was  performed  or 

292.  materials  furnished  must  be  stated.    N. 

Becording  Lien.  —  The  financial  officer  Y.  Laws  (1897),  c.  418,  t^  12, 

of  the  municipal  corporation,  or  other  If nameof contractororsubcontractor 

officer  or  person  with  whom  the  notice  is  not  known  to  the  lienor,  it  may  be  so 

is  filed,  shall  enter  the  same  in  a  book  stated,   and   failure   to   state  correctly 

provided  for  that  purpose,  to  be  called  the  name  of  the  contractor  or  subcon- 

a  lien-book.     Such  entry  shall  include  tractor  will  not  affect  the  validity  of  the 

the  name  and  residence  of  the  lienor,  lien.     N.  Y.  Laws  {1897),  c.  418,  §  12. 

the  name  of   the  contractor   and  sub-  6.  Amoant  due  or  to  become  due  must 

contractor,  the  amount  of  the  lien  and  be  stated.      N.  Y.  Laws  (1897),  c.  418, 

date  of  filing  and  a  brief  designation  of  §  12. 

the  contract  under  which  the  lien  arose.  7.  Date  when  claim  becomes  dae  must  be 

N.  Y.  Laws  (1897),  c.  418,  §  12.  stated.     N.  Y.  Laws  (1897),  c.  418,  §  12. 
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That  the  kind  of  labor  performed  and  materials  furnished  by 
claimant  was  as  follows,  to  wit:  (^Here  state  the  kind  of  labor  performed 
and  the  nature  of  the  materials  fur  nished^.^ 

That  said  labor  was  performed  and  materials  furnished  between 
the  first  day  oi  February,  i899,  and  the  tenth  day  oi  April,  iS99,  in 
the  construction  of  a  public  improvement,  to  wit:  i^Here  describe  the 
public  improvement  upon  which  the  labor  was  performed  and  materials 
expended^?' 

That  said  public  improvement  was  constructed  in  pursuance  of 
and  in  conformity  with  the  terms  of  a  certain  contract  made  between 
the  said  Francis  Fern  and  the  said  The  City  of  New  York  for  ,{Here 
give  a  general  description  of  the  contract  pursuant  to  which  the  improve- 
ment was  constructed^."^ 

That  said  work  was  done  and  said  materials  furnished  to  said 
Francis  Fern,  and  were  actually  performed  and  used  in  the  execution 
and  completion  and  in  pursuance  of  and  in  conformity  with  said 
contract  for  the  construction  of  the  aforesaid  public  improvement. 

That  the  following  is  a  statement  of  the  terms,  time  given  and 
conditions  of  claimant's  contract  with  the  said  Francis  Fern:  (^Here 
state  the  conditions  of  the  contract^. 

That  the  construction  of  the  aforesaid  public  improvement  was 
fully  completed  by  said  Francis  Fern  and  accepted  by  the  said  The 
City  of  New  York  on  the  seventeenth  day  of  April,  iS99,  and  that 
thirty  days  have  not  elapsed  since  the  completion  of  said  improve- 
ment and  the  acceptance  aforesaid  and  the  filing  of  this  claim* 

Dated  at  New  York  this  ttventy-fourth  day  of  April,  i899. 

John  Doe. 

(  Verification  as  in  Form  No.  13678. ) 

2.  Proceedings  to  Enforce  Lien.* 
a.  Notice  of  Object  of  Action. 

Form  No.  138  17.* 

(^Title  of  court  and  cause  as  in  Form  No.  6954-^  , 

To  Nathan  Hale,  one  of  the  defendants  above  named: 

Take  notice,  that  the  object  of  this  action,  in  which  summons  is 
herewith  served  upon  you,  is  to  enforce  a  lien  obtained  by  virtue  of 

1.  Kind  of  labor  performed  and  mate-  filed  at  any  time  before  the  construction 
rials  furnished  must  be  stated.  N.  Y.  of  the  public  improvement  is  completed 
Laws  (1897),  c.  418,"  g  12.  and  accepted  by  the  municipal  corpora- 

2.  Description  of  Improvement.  —  A  de-  tion  and  within  thirty  days  after  such 
scription  of  the  public  improvement  completion  and  acceptance.  N.  Y.  Laws 
upon  which  the  labor  is  performed  and  (1897),  c.  418,  §  12. 

materials  expended  must  be  given.    N.  6.  Chancery    Jurisdiction.  —  In     New 

Y.  Laws  (1897),  c.  418,  §  12.  fersey,    action    to    enforce    mechanics' 

3.  Description  of  contract  pursuant  to  liens  under  contracts  with  municipal 
which  the  public  improvement  was  con-  corporations  must  be  brought  in  the 
structed  must  be  given  in  general  court  of  chancery.  Delafield  Constr. 
terms.     N.  Y.    Laws  (1897),   c.   418,   §  Co.  v.  Sayre,  60  N.  J.  L.  449. 

12-  ,  6.  New  York. —  Code    Civ.   Proc,  § 

4.  Time  of  Filing.  —  Notice   may  be     423. 
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the  provisions  of  chapter  418  of  the  Laws  of  New  York  of  1897,  pur- 
suant to  a  notice  filed  with  Nathan  Hale,  commissioner  of  public 
buildings,  lighting  and  supplies  of  The  City  of  New  York,  and  with 
William  West,  the  comptroller  a^d  financial  officer  of  said  The  City  of 
New  York,  on  \}i\t  first  day  oi  June,  i899,  against  the  moneys  in  the 
control  of  said  city,  due  or  to  grow  due  to  the  defendant  Richard 
Roe  above  named,  under  contract  between  the  said  The  City  of  New 
York  and  the  said  Richard  Roe,  bearing  date  the  first  day  of  January, 
iS99,  and  being  in  substance  as  follows:  {Here  state  the  substance  of  the 
contract),  and  that  no  personal  claim  is  made  against  you. 

(^Signature  of  attorney,  office  address  and  date  as  in  Form  No.  6954.. ) 

b.  Complaint.' 

Form  No.  13818.* 

(^Title  of  court  and  cause  as  in  Form  No.  5926.') 
The  above  named  plaintiff,  for  complaint  against  the  defendants 
above  named,  alleges  on  information  and  belief, 

I.  That  the  defendant  The  City  of  New  York  is  a  municipal  cor- 
poration, organized  under  and  by  virtue  of  the  laws  of  the  state  of 
New  York  and  existing  therein. 

II.  That  on  or  about  the  first  ddij  oi  January,  i899,  the  defendant 
Richard  Roe  and  the  defendant  The  City  of  New  York  entered  into 
a  contract  in  writing,  a  copy  of  which  is  hereto  annexed  and  marked 
Exhibit  A  (or  whereby  it  was  agreed  by  and  between  the  said  defendants, 
stating  the  substance  of  the  contract). 

III.  That  on  or  about  \}:ve  first  day  oi  January,  i899,  the  plaintiff 
and  the  defendant  Richard  Roe  entered  into  a  contract  in  writing,  a 
copy  of  which  is  hereto  annexed,  marked  Exhibit  B  (or  whereby 
it  was  agreed  between  the  plaintiff  and  the  said  defendant  Richard  Roe, 
stating  the  substance  of  the  contract). 

IV.  That  plaintiff  duly  performed  for  defendant  Richard  Roe  the 
work  and  labor  and  furnished  the  materials  provided  for  in  said  con- 
tract; that  plaintiff  duly  fulfilled  all  the  conditions  of  said  contract 
on  his  part  to  be  performed  and  within  the  time  therein  specified 
{or  that  plaintiff,  between  the  first  day  of  January  and  the  tenth  day  of 
April,  1899,  performed  for  defendant  Richard  Roe  labor  and  furnished 
certain  materials  as  provided  by  said  contract,  and  in  pursuance  thereof, 
to  wit,  specifying  the  labor  performed  and  the  materials  furnished); 
and  on  the  tenth  day  of  April,  iS99,  the  plaintiff  became  entitled  to 
receive  from  the  defendant  Richard  Roe  the  sum  oi  five  hundred  do\- 
lars,  pursuant  to  the  terms  of  said  contract  between  plaintiff  and  the 
said  defendant  Richard  Roe  (or  the  value  of  the  aforesaid  labor  per- 

.  1.  Bequisites  of  Bill,  Complaint  or  Pe-  See  also,   generally,   supra,  note   2, 

tition.  —  For  the  formal  parts  of  a  bill  p.  173. 

in  equity,   complaint  or  petition   in  a  2.  New  York.  —  Code   Civ.    Proc,    § 

particular   jurisdiction    see    the    titles  3400. 

Bills  in  Equity,   vol.  3,  p.  417;  Com-  See    supra.    Form    No.    13732,    and 

PLAINTS,  vol.  4,  p.  1019.  notes  thereto,  and  see  also,  generally, 

supra,  note  2,  p.  173. 
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formed  and  materials  furtiished  pursuant  to  said  contract  7vas  the  sum  of 
five  hundred  dollars.,  which  plaintiff  on  the  tenth  day  of  April,  1899,  became 
entitled -to  receive  of  the  defendant  Richard  Roe\  which  sum,  or  any  part 
thereof,  has  not  been  paid,  and  thei^e  is  now  actually  due  the  plain- 
tiff from  defendant  Richard  Roe  the  sum  of  five  huridred  dollars.  Under 
the  said  contract. 

V.  That  on  \.\\t  first  day  oi  June,  iS99,  and  within  thirty  days  after 
the  work  performed  by  the  said  defendant  Richard  Roe  under  his 
contract  with  defendant,  the  said  The  City  of  New  York,  had  been 
accepted  by  said  city,  plaintiff  duly  filed  with  Nathan  Hale,  commis- 
sioner of  public  buildings,  lighting  and  supplies  of  the  said  The  City 
of  New  York,  the  head  of  the  department  having  charge  of  said 
work  specified  in  said  contract,  and  with  William  West,  the  comp- 
troller of  the  said  The  City  of  New  York  and  financial  officer  of  said 
city,  pursuant  to  chapter  418  of  the  Laws  of  New  York  of  1897,  a 
notice  duly  verified  by  the  oath  of  plaintiff  as  required  by  the  provi- 
sions of  the  aforesaid  act,  a  copy  of  said  notice  being  hereto  annexed 
and  made  a  part  of  this  complaint,  marked  Exhibit  C  {or  state  sub- 
stance of  the  notice^. 

VI.  That  at  the  time  said  notice  was  filed  by  the  plaintiff  as 
aforesaid  there  was  due  and  owing  to  the  defendant  Richard  Roe 
from  the  defendant  The  City  of  New  York  the  sum  oi  five  thousatid 
dollars,  under  the  terms  of  the  aforesaid  contract  between  said 
defendants. 

VII.  That  no  other  person  or  persons  have  filed  claims  under  the 
provisions  of  the  act  aforesaid  upon  the  moneys  due  or  to  become 
due  upon  the  aforesaid  contract  between  said  defendants  (or,  if 
other  claims  have  been  filed,  specify  them'). 

Wherefore  plaintiff  demands  judgment, 

1.  That  the  validity  of  his  lien  upon  the  aforesaid  moneys  be 
determined. 

2.  That  the  amount  due  to  the  defendant  ^/V>^ard?^<7^  from  the 
defendant  The  City  of  New  York,  under  the  aforesaid  contract 
between  said  defendants,  be  determined. 

3.  That  the  defendant  The  City  of  New  York  be  directed  to  pay 
to  the  plaintiff  out  of  the  moneys  due  to  the  defendant  i?zV//d;r^-^<?(f, 
by  virtue  of  the  aforesaid  contract  between  defendants,  so  much 
of  said  money  as  will  satisfy  his  lien,  with  interest  thereon  and 
costs  of  this  action,  said  sum  not  to  exceed  the  amount  due  from 
said  defendant  The  City  of  New  York  to  said  defendant  Richard 
Roe. 

4.  That  plaintiff  have  judgment  against  the  defendant  Richard  Roe 
for  any  deficiency  that  may  remain  due  him  after  the  amount  appli- 
cable thereto  of  the  moneys  due  from  said  defendant  The  City  of 
New  York  to  said  Richard  Roe  are  applied  to  the  payment  of  his  said 
lien. 

5.  That  plaintiff  have  such  further  judgment,  decree  or  order  as 
may  be  necessary  in  the  premises. 

(Signature  of  attorney,  office  address  and  verification  as  in  Form  No. 
11J,57.) 
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e.  Judgment.' 
Form  No.  1 3  8  i  9 .' 

(^Title  of  court  and  cause  as  in  Form  No.  120 Jf5.^ 

The  above  entitled  action  having  been  referred  to  John  Hancock^ 
Esquire,  as  referee,  to  hear  and  determine  the  issues  therein,  and 
said  action  having  been  brought  to  trial,  and  having  been  tried 
before  the  said  John  Hancock,  Esquire,  as  referee,  and  the  said 
referee  having  duly  made  his  report  to  this  court,  which  said  report 
was  filed  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
tenth  day  of  April,  i899, 

Now,  on  reading  and  filing  the  report  of  the  said  referee  herein, 
together  with  the  testimony  and  other  proceedings  taken  upon  such 
reference  certified  to  the  court  by  said  referee  with  his  report,  and 
the  pleadings  and  other  proceedings  in  this  action,  with  a  notice  of 
motion  for  the  confirmation  of  said  report,  and  for  judgment  thereon, 
and  in  accordance  therewith,  at  this  special  term  of  this  court,  and 
on  proof  of  the  service  of  such  notice  upon  the  attorneys  for  the 
defendants  in  this  cause,  and  on  motion  oi  Jeremiah  Mason,  Esquire^ 
attorney  for  plaintiff  and  lienor,  and  no  one  appearing  in  opposition 
thereto. 

It  is  ordered,  adjudged  and  decreed  that  the  said  report  be  and 
the  same  hereby  is  in  all  things  confirmed. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said 
plaintiff  has  a  lien  upon  the  moneys  due  the  defendant  ^zV>^^/'^  ^^^ 
from  the  defendant  The  City  of  New  York,  under  the  contract  men- 
tioned in  the  tenth  finding  of  the  aforesaid  referee,  on  and  after  the 
tenth  day  of  April,  i899,  the  date  of  the  filing  of  plaintiff's  notice  of 
claim. 

It  is  further  ordered,  adjudged  and  decreed  that  the  amount  owing 
to  the  defendant  Richard  Roe,  under  the  contract,  in  the  tenth  finding 
of  the  referee  mentioned,  was  one  thousand  dollars. 

It  is  further  ordered,  adjudged  and  decreed  that  the  comptroller 
of  The  City  of  New  York,  the  financial  officer  of  said  city,  pay  out  of 
the  sum  of  one  thousand  dollars  found  due  as  aforesaid. 

First:  To  the  defendant  The  City  of  Neiv  York,  or  to  Oliver  Ells- 
worth, its  attorney,  the  amount  expended  for  costs  in  the  defense  of 
this^ction. 

Second:  To  the  plaintiff  John  Doe  the  sum  of  five  hundred  dollars, 
the  amount  found  due  with  interest  thereon  from  they?r.y/day  of  April^ 
iS99,  together  with  his  costs  and  expenditures  in  this  action,  taxed  by 
the  clerk  at  the  sum  of  ^f/Ty  dollars. 

It  is  further  ordered,  adjudged  and  decreed  that  the  aforesaid 
amount  so  ordered  to  be  paid,  be  paid  out  of  the  money  which  may 
be  due  from  said  defendant  The  City  of  Ne^v  York  to  the  said  defend- 

1.  Beqoisites  of  Judgment.  —  For  the        2.  New   York.  —  Code  Civ.   Proc,   §. 
formal  parts  of  a  judgment  in  a  par-     3418. 
ticular  jurisdiction  see  the  title  Judg-        See   also,    generally,  supra,    note   i, 

MENTS  AND  DECREES,   VOl.    ID,  p.  645.  this  page. 

See   also,   generally,   supra,    note   4, 
p.  250. 
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ant  Richard  Roe,  under  the  contract  between  said  Richard  Roe  and  the 
said  The  City  of  New  York,  under  the  contract  mentioned  in  the  tenth 
finding  of  the  referee,  and  that  no  personal  judgment  is  given  in 
favor  of  the  plaintiff  against  the  said  defendant  The  City  of  New  York. 
This  judgment  signed  and  entered  this  twenty-eighth  day  of  Septem- 
ber, i899. 

Calvin  Clark, 
County  Clerk  of  New  York  County,  New  York. 

3.  Discharge  of  Lien. 

Form  No.  13820.* 

County  of  New  York,  ) 
City  of  New  York.        \  ^^• 

I,  John  Doe,  of  the  city  of  New  York,  in  the  county  of  New  York, 
in  the  state  of  New  York,  do  hereby  certify  that  a  certain  lien 
obtained  by  me  against  moneys  due  or  to  grow  due  to  Richard  Roe 
from  The  City  of  New  York  by  virtue  of  a  contract  between  said 
Richard  Roe  and  the  said  The  City  of  New  York,  under  a  certain  con- 
tract bearing  date  theyfr^/day  oi  January,  i899,  and  being  in  sub- 
stance as  follows:  (Here  state  the  nature  of  the  contract),  pursuant  to 
the  provisions  of  chapter  418  of  the  Laws  of  the  State  of  New  York 
of  1897, and  the  acts  and  amendments  thereto,  by  filing  notice  of  said 
lien  with  Nathan  Hale,  commissioner  of  public  buildings,  lighting 
and  supplies  of  said  The  City  of  New  York,  on  the  tenth  day  of  April, 
iS99,  at  ten  o'clock  in  the  forenoon,  and  with  William  West,  comp- 
troller and  financial  officer  of  said  The  City  of  New  York,  on  the  tenth 
day  of  April,  iS99,  at  ten  o'clock  in  the  forenoon,  which  said  notice 
was  entered  on  said  tenth  day  of  April,  iS99,  at  ten  o'clock  in  the  fore- 
noon, by  said  William  West,  in  a  book  kept  by  him  for  that  purpose, 
is  paid  and  satisfied,  and  I  do  hereby  consent  that  the  same  be  dis- 
charged of  record. 

Witness  my  hand  this  tenth  day  oi  June,  iS99. 
Witnessed  by  Francis  Fern.  John  Doe. 

(Acknowledgment. ) 

1.  New  York.  —  Laws  (1897),  c.  418,  See  also,  generally,  supra,  note  2, 
§  20,  subs.  I.  p.  292. 
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V-  637- 


MILLS   AND   MILL   DAMS. 

By  Harold  N.  Eldridge. 

I.  CIVIL  ACTION,  300. 

1.  For  Floiving  Land  by  Reason  of  Dam,  300. 

a.  Under  Mill  Acts,  300. 

(i)  By  Mill  Owner,  301. 

{a)  For  Right  to  Flow,  301. 
{b^   To  Have  Damages  Assessed.  302. 
aa.   Petition,  302. 
bb.  Notice,  305. 
(2)  By  Owner  of  Land  Flooded,  305. 

(a)  Complaint,  305. 

(b)  Flea,  308. 

aa.  Alleging  Nonjoinder  of  Defendants, 

308. 
bb.   Setting  Up  Right  to  Raise  Dam.  With- 
out Compensation,  309. 
{c)  Verdict,  310. 

aa.  Allowing    Damages    atid  Providing 

for  Lowering  of  Dam,  310. 
bb.  Finding   that  Dam  was   Too  High, 
310. 

b.  Not  Under  Mill  Acts,  311. 
8.  For  Opening  Gate  of  Dam,  312. 

a.  Causing  Destruction  of  Ice-crop  Above  Dam,  312. 

b.  Causing  Destruction  of  Corn- crop  Below  Dam,  313. 

3.  For  Refusing  to  Grind  Grist,  315. 

4.  For  Keeping  False  Toll-dish,  316. 
II.  CRIMINAL  PROSECUTION,  316. 

1.  For  Keeping  False  Toll-dish,  317. 

«.   For  Not  Maintaining  Proper  Fish-way,  318. 

CROSS-REFERENCES. 

For  Form  of  Application  for  Injunction  for  Diverting  Water  Used  for 
Mill  Purposes,  see  the  title  IN/UNCTIONS,  vol.  9,  Forms 
Nos.  logip,  iogj6. 
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For  Form  of  Alplication  for  Injunction  to  Restrain  Fouling  Waters  by 
the  Operation  of  a  Mill,  see  the  title  INJUNCTIONS,  vol.  9, 
Form  No.  10^26. 

For  Forfn  of  Order  for  Injunction  Restraining  Interference  with  a 
Dam,  see  the  title  INJUNCTIONS,  vol.  9,  Form  No.  10997. 

For  Form  of  Complaint  for  Damages  for  Obstructing  Stream  by  a  Dam, 
see  the  title  LOGS  AND  LOGGING,  vol.  11,  Form  No.  13246. 

For  Forms  connected  with  the  Enforcement  of  Liens  relating  to  Mills 
and  Millers,  see  the  titles  f^IENS,  ,vol.  11,  p.  455;  ME- 
CHANICS' LIENS,  ante,  p.  77. 

For  Forms  of  Indictments  for  Destroying  Dams,  see  the  title  MALI' 
CIOUS  MISCHIEF  AND  WILFUL  TRESPASS,  vol.  11, 
Forms  Nos.  J3375,  13376. 

See  also  the  titles  NUISANCES;  WATERS  AND  WATER- 
COURSES; and  the  GENERAL  INDEX  to  this  work. 

I.  CIVIL  ACTION.i 

1.  Fop  Flowing"  Land  by  Reason  of  Dam. 

a.  Under  Mill  Acts.' 


1.  For  statutes  relating  to  mills  and 
mill  dams  consult  the  different  lists 
cited  infra  this  article,  in  their  appro- 
priate places,  and  also  the  following: 

Delaware.  —  Rev.  Stat.  (1893),  p.  519, 
c.  61. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  92. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5454  et  seq. 

Iowa.  — Code  (1897),  §  1921  et  seq. 

Kansas.  —  Gen.  Stat.  (1897),  cc.  147, 
148. 

Kentucky.  —  Stat.  (1894),  §  2712  etseq. 

Maine.—  Rev.  Stat.  (1883),  c.  57,  §  i 
etseq.\c.  92,  §  I  ^/j^^.; Stat. (Supp.  1895), 
cc.  57,  92. 

Maryland. — Pub.  Gen.  Laws  (1888), 
art.  27,  §  108  et  seq. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
190;  Stat.  (1888),  c.  318. 

Michigan.  —  Comp.  Laws  (1897),  § 
5056  et  seq. 

Minnesota. — Stat.  (1854),  §2353^'/j^5^. 

Mississippi.  —  Annp.  Code  (1892),  § 
2893  et  seq.,  as  amended  Laws  (1896),  c. 
127. 

Missouri.  — Rev.  Stat.  (1889),  §  6997 
et  seq. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3805  et  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  142. 

New  jersey.  —  Gen.  Stat.  (1895),  p. 
2091,  %i-  et  seq. 


North  Carolina.  —  Code  (1883).  §§ 
1846  et  seq.,  3007  et  seq.,  3713  et  seq. 

North  Dakota.  —  Laws  (1899),  c.  71. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4281  et  seq. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§§  3788  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1334.. §  I  etseq. 

South  Carolina.  —  Civ.  Stat.  (1893), 
^§  1204,  1220  et  seq. 

South  Dakota.  —  Dak,  Comp.  Laws 
(1887),  %'i^ll  et  seq. 

Tennessee.  —  Code  (1896),  §  3435  et  seq. 

Vermont.  —  Stat.  (1894),  §  4360  et  seq. 

West  Virginia.  —  Code  (1891),  c.  44, 
§  24  et  seq. 

Wisconsin. —  Stat.  (1898),  §  3374  et  seq. 

2.  Flowage  or  Mill  Acts.  —  Acts  exist 
in  some  states,  called  flowage  or  mill 
acts,  which  allow  the  erection  of  dams 
and  the  consequent  overflowing  of  land 
above  the  dams,  but  provide  compensa- 
tion to  the  person  or  persons  injured. 
These  acts  set  out  the  procedure  neces- 
sary to  recover  such  compensation, 
which  is  similar  in  the  various  states 
and  practically  identical  in  some.  See 
as  follows: 

Connecticut.  —  Gen.  Stat.  (1888),  §  1 216 
et  seq. 

Maine.  —  Rev.  Stat.  (1883),  c.  92,  §  4 
et  seq. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
190,  %\  et  seq. 
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(1)  By  Mill  Owner. 

(a)  For  Right  to  Flow?- 

Form  No.  13821 .' 
(Conn.  Prac.  Act,  p.  81,  No.  123.) 

{Commencement  as  in  Form  No.  5912. ) 

1.  The  plaintiff  owns  a  tract  of  land,  known  as  Brook  Farm,  in  North 
Haven,  through  which  runs  a  brook,  known  as  Muddy  brook,  and 
desires  to  set  up  a  water-mill  for  the  manufacture  of  paper,  on 
said  land,  and  to  build  a  dam  thereon,  in  order  to  create  a  water- 
power,  by  means  of  a  pond,  for  the  benefit  of  such  proposed  mill 
(or  state  what  is  desired  by  the  plaintiff,  otherwise,  as  the  case  may  be). 

2.  The  plaintiff  desires  to  build  such  dam  across  said  brook  at  a 
place  Jive  rods  north  of  a  point  where  it  crosses  the  highway  on 
which  his  farm  is  bounded,  and  to  make  it  te?i  feet  in  height  above 
the  bed  of  the  brook,  and  a.hovLt  forty  feet  in  width. 

3.  Such  dam,  if  erected,  will  flow  water  upon  certain  land  in  said 
town  belonging  to  the  defendant,  and  bounded  and  described  as  fol- 
lows {describing  it): 

4.  The  plaintiff  cannot  agree  with  the  defendant  as  to  the  dam- 
ages to  be  paid  him  for  such  flowage. 

5.  The  erection  of  said  dam,  and  the  consequent  flowing  of  said 
land,  will  be  of  public  use. 


New  Hampshire.  —  Pub.  Stat.  (1891), 
C.  142,  §  12  et  seq. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
2093,  §  9  et  seq. 

Rhode  Island.  — Gen.  Laws  (1896),  c. 
122,  %  i  et  seq. 

IVisconsin.  —  Stat.  (1898),  §  3374  if/ Ji?^. 
In  this  state  the  court  held  that  "  with 
some  slight  changes  of  phraseology 
*  *  *  our  mill-dam  act  is  a  transcript  of 
the  Massachusetts  statute  on  the  same 
subject."  Kearns  v.  Thomas,  37  Wis. 
118. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  i,  p.  300. 

Eminent  Domain.  —  In  most  of  the 
other  states,  by  statutory  provision, 
land  may  be  acquired  for  the  purpose 
of  erecting  mills  and  mill  dams  by 
eminent  domain  proceedings,  on  the 
ground  that  such  erections  are  of  benefit 
to  the  public.  See  the  title  Eminent 
Domain,  vol.  7,  p.  561,  and  the  follow- 
ing statutes: 

Alabama.  —  Civ.  Code  (1896),  §  1727 
etseq. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2790  et  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  92,  par.  I. 

Iowa.  —  Code  (1897),  §  192 1  et  seq. 


Kansas.  —Gen.  Stat.  (1897),  c.  14?. 

Kentucky.  —  Stat.  (1894),  §  2712  et 
seq. 

Minnesota.  —  Stat.  (1894),  §  2353  et 
seq. 

Mississippi".  —  Anno.  Code  (1892),  § 
2893  et  seq. 

Missouri.  —Rev.  Stat.  (1889),  §  6997 
et  seq. 

North  Carolina.  —  Code  (1883),  §  1849 
et  seq. 

N^orth  Dakota.  —  Laws  (1899).  c.  71. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  ^sn  etseq. 

Tennessee.  — Code  (1896),  §  3437  et  seq. 

West  Virginia. — Code  (1891),  c.  44, 
§  29  et  seq. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  i,  p.  300. 

1.  Beqoisites  of  Complaint,  etc.  —  For 
the  formal  parts  of  a  complaint,  declara- 
tion or  petition  in  a  particular  juris- 
diction consult  the  titles  Complaints, 
vol.  4,  p.  1019;  Declarations,  vol.  6, 
p.  244. 

Statutory  Provisions.  —  See  list  of 
statutes  cited  supra,  note  2,  p.  300.    ' 

2.  Connecticut.  — G^n.  Stat.  (1888),  § 
1 2 16  et  seq. 

See  also,  generally,  supra,  note  I, 
this  page. 
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The  plaintiff  claims  such  relief  and  action  from  the  court  as  is  pro- 
vided.by  the  statute  relating  to  flowagc  petitions. 
(jConcluding  as  in  Form  No,  6913.^ 

(ja)   To  Have  Damages  Assessed. 

aa.  Petition.' 

Form  No.  13822.' 

To  the  Supreme  Court  for  the  county  oi Hillsborough: 

The  Amoskeag  Manufacturing  Company  complain  against  John  Head, 
of  Goffsto7vn,  in  said  county,  and  respectfully  represents  that  said 
company  were  duly  incorporated  by  the  laws  of  the  state  of  New 
Hampshire,  by  an  act  passed  y«/yi,  i85i,  and  that  in  and  by  the 
charter  of  incorporation  so  granted  they  were  empowered  to  estab- 
lish, manage  and  carry  on  the  manufacture  of  cotton,  woollen,  iron 
and  other  lawful  manufactures  on  or  near  the  Amoskeag  falls  in  Goffs- 
iou>n,  and  also  any  and  all  such  branches  of  manufacture  and  trade 
as  is  necessary  to  carry  on  and  manage  the  business  of  said  corpora- 
tion, and  to  purchase,  take,  hold  and  convey  real  and  personal  estate 
of  every  kind  to  such  amount  as  they  may  find  necessary  and  con- 
venient in  the  management  of  their  concerns,  provided  the  same 
shall  not  exceed  the  sum  of  ofte  million  dollars;  and  the  same  to 
manage,  improve,  change  and  sell  at  their  pleasure,  and  to  erect  on 
the  real  estate  to  be  purchased  and  held  by  them,  as  aforesaid,  such 
dams,  canals,  mills,  buildings,  machines  and  works  as  they  may 
deem  necessary  or  useful  in  carrying  on  and  managing  their 
manufactures  and  works,  and  in  conducting  the  business  of  the 
corporation. 

That  by  an  amendment  to  said  charter,  passed  yi2/«(?  26,  iS38,  said 
corporation  were  authorized  to  purchase,  hold,  dispose  of,  use  and 
improve  any  part  or  the  whole  of  the  stock  of  the  Amoskeag  Canal 
Company,  or  any  other  canal  company  at  or  near  ^;«(9^y^^^^  falls,  on 
Merrimack  river,  with  all  the  rights  and  privileges,  and  subject  to  all 
the  liabilities  and  obligations,  appertaining  to  said  companies  under 
their  respective  charters. 

That  when  the  Amoskeag  Manufacturing  Company  own  the  whole  of 
the  stock  of  any  of  the  above  named  companies  the  duties  of  the 
same  may  be  performed  and  the  privileges  enjoyed  in  the  name  of 
the  Amoskeag  Manufacturing  Company;  and  the  capital  stock  allowed 
for  carrying  on  their  business  at  the  Amoskeag  falls,  in  Manchester, 

1.  Beqnisites  of  Complaint,  etc.  —  For  This  is  substantially  the  form  of  peti- 
M^  _/(7rwrt//ar/j^  of  a  complaint,  declara-  tion  used  in  Amoskeag  Mfg.  Co.  v. 
tion  or  petition  in  a  particular  juris-  Head,  56  N.  H.  386.  It  is  not  set  out 
diction  see  the  titles  Complaints,  vol.  in  that  case,  but  is  set  out  in  Hovey  v. 
4,  p.  1019;  Declarations,  vol.  6,  p.  Perkins,  63  N.  H.  516.  It  was  demurred 
244;   Petitions.  to  on   the   ground   of   the    unconstitu- 

Statutory  Provisions.  —  See  list  of  Stat-  tionality  of  the  act  upon    which  it  was 

utes  cited  supra,  note  2,  p.  300.  founded.     Demurrer  was  overruled. 

2.  New  Hampshire.  —  Pub.  Stat.  See  also,  generally,  supra,  note  I, 
(1891),  c.  142,  §  12  et  seq.  this  page. 
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was    subsequently   increased    to   the    amount   of   three  millions  of 
dollars. 

That  the  Amoskeag  Canal  Company  were,  by  their  charter,  authorized 
to  construct  a  dam  across  the  Merrimack  r'vr^r  at  Amoskeag  falls;  and 
that  the  whole  of  the  stock  of  the  Amoskeag  Canal  Company  is  held 
by  the  Amoskeag  Manufacturing  Company,  who  thereby  are  entitled 
to  all  the  powers,  rights  and  privileges  of  the  Amoskeag  Canal 
Company. 

That  the  Amoskeag  Cotton  and  Woollen  Manufacturing  Company  were, 
by  their  charter,  authorized  to  construct  any  mills  and  erect  any 
dam  across  Merrimack  river  at  Amoskeag  falls  that  they  might  find 
useful  for  carrying  on  the  manufacture  of  cotton  and  woollen  fab- 
rics; and  that  the  rights,  powers  and  privileges  of  the  Amoskeag 
Cotton  and  Woollen  Mafiufacturing  Company  are  now  held  by  the 
Amoskeag  Manufacturing  Company/ 

That  by  an  amendment  to  the  charter  of  said  corporation, 
approved  y^/y  5,  i86i,  it  was  provided  that  "whereas,  by  the  original 
act  incorporating  the  Amoskeag  Manufacturing  Company,  approved 
July  1,  iSSl,  and  by  sundry  amendments  thereto,  said  corporation 
were  authorized  to  erect  on  their  real  estate  such  dams  and  canals 
as  they  might  deem  useful  in  carrying  on  and  managing  their  manu- 
factures and  works,  and  to  maintain  and  continue  such  dams  and 
canals  as  have  heretofore  been  used  or  might  become  necessary  for 
the  purpose  of  navigation,  manufactures,  or  other  objects  authorized 
by  said  act  and  said  amendments  thereto;  and  whereas  the  said  cor- 
poration, under  the  authority  of  said  act  and  said  amendments,  have 
erected  and  now  maintain  and  use  a  dam  necessary  for  carrying  on 
and  managing  their  manufactures  and  works;  and  whereas  no 
method  is  provided  in  said  acts  and  said  amendments  for  assessing 
and  determining  the  amount  of  damage  that  may  be  caused  by 
taking  and  using  the  right  so  to  maintain  and  use  said  dam;  there- 
fore, if  any  person  is  aggrieved  or  damaged  by  the  exercise  on  the 
part  of  said  company'  of  the  rights,  powers  and  privileges  in  regard 
to  said  dams  and  canals  conferred  by  said  acts  and  amendments  and 
used  by  said  corporation,  and  such  damage  or  grievance  shall  not  be 
satisfactorily  adjusted  by  said  corporation  within  t/iirty  days  after 
notice  thereof,  either  party  may  apply  by  petition  to  the  Supreme 
Judicial  Court  in  the  county  where  such  grievance  or  damage  arises, 
to  have  the  damages  which  have  been  or  may  be  done  by  said  corpo- 
ration assessed;  and  in  such  petition  he  shall  distinctly  set  out  his 
title  to  the  premises,  damages,  and  his  right  by  reason  whereof  said 
grievance  arises,  and  the  nature  of  the  injury  and  the  amount  and 
extent  of  the  damages  that  may  be  occasioned  thereby;  and  said 
court,  after  reasonable  notice  to  all  persons  interested,  shall  appoint 
a  committee  to  determine  in  relation  to  the  matters  set  forth  in  said 
petition.  Said  committee  shall  be  first  duly  sworn  to  the  faithful 
and  impartial  discharge  of  their  duties,  and  shall  give  such  notice  to 
the  parties  as  shall  be  ordered  by  said  court,  shall  view  the  premises 
and  estimate  the  damages,  and  make  report  to  the  said  court  at  the 
next  term  thereof,  and  said  court  shall  render  judgment  thereon, 
which  shall  be  final." 
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That  said  Amoskeag  Manufacturing  Company,  under  the  authority 
so  granted,  have  purchased  the  land  on  both  sides  of  the  Merrimack 
river  at  Amoskeag  falls,  and  including  the  river  and  falls,  and  have 
there  erected  mills,  dug  canals  and  established  works  at  a  cost  of 
several  tnillions  of  dollars,  and  have  encouraged  others  also  to  erect 
mills  and  works  at  an  expenditure  of  several  millions  of  dollars  more, 
and  intend  erecting  other  works  and  mills  at  a  large  expense,  and 
for  the  purpose  of  rendering  the  water-power  of  said  river  at  said 
falls  available  for  the  use  of  such  mills  and  works,  have  there  con- 
structed a  dam  across  said  river,  and  placed  flashboards  thereon  as 
part  of  said  dam. 

That  the  construction  of  said  mills  and  dam,  and  placing  flash- 
boards  thereon  to  raise  the  water  for  working  said  mills  and  works, 
and  for  creating  a  reservoir  of  water,  and  for  equalizing  the  flow  of 
the  same  for  the  use  of  such  mills,  is  of  public  use  and  benefit  to  the 
people  of  this  state,  and  that  the  same  is  necessary  for  the  use  of 
the  mills  for  which  it  is  designed,  and  for  carrying  on  and  managing 
their  manufacture  and  works. 

Thdit  John  Head,  of  Goffstown,  in  the  county  oi  Hillsborough  afore- 
said, claims  to  be  seised  and  possessed  of  a  tract  of  land  in  Goffs' 
io7vn,  in  said  county  of  Hillsborough,  and  that  by  said  dam,  so  erected 
with  such  flashboards  thereon,  said  land  is  overflowed,  and  the 
ground,  grass  and  soil  of  said  premises  washed  away,  to  the  damage 
of  said  Head,  as  he  says,  to  the  amount  of  one  thousand  dollars. 

And  said  Amoskeag  Manufacturing  Company  say  that  said  land  is 
not  overflowed  by  said  dam  and  flashboards  so  erected,  nor  is  the 
ground,  grass  and  soil  thereof  thereby  washed  away,  nor  thereby 
are  the  said  premises  in  any  way  injured;  that  they  were  notified  of 
said  pretended  damage  or  injury  more  than  thirty  days  before  the 
date  hereof,  and  that  they  have  hitherto  been  unable  satisfactorily 
to  adjust  the  same. 

Wherefore  said  Amoskeag  Manufacturing  Company  pray  that  a  com- 
mittee may  be  appointed  to  determine  in  reference  to  the  matters 
set  forth  in  said  petition,  and  that  such  committee  be  first  duly 
sworn  to  the  faithful  discharge  of  their  duties,  that  they  give  such 
notice  to  the  parties  as  may  be  ordered  by  the  court,  that  a  view  of 
said  premises  be  had  and  the  parties  heard,  and  that  it  may  be  deter- 
mined whether  the  erection  of  said  dam,  with  said  flashboards  form- 
ing part  of  the  same  as  constructed  by  said  corporation,  is  necessary 
for  the  use  of  the  mills  and  works  already  erected  or  that  are 
designed  to  be  erected  and  for  which  it  is  designed,  and  for  carrying 
on  and  managing  the  manufactures  and  works  of  said  corporation; 
and  what  is  the  nature  of  the  injury,  and  that  the  amount  and  extent 
of  the  damages  that  have  been  or  may  be  done  to  said  premises  (if 
any),  by  the  construction  of  said  dam  and  the  placing  flashboards 
thereon  as  part  thereof,  may  be  estimated  and  report  made  thereof 
to  said  court;  and  that  judgment  be  rendered  thereon,  in  accordance 
with  the  provisions  of  said  amendment. 

Amoskeag  Manufacturing  Company. 
By  its  Attorney,  Jeremiah  Mason. 
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Hillsborough,  ss. 


bb.  Notice.' 

Form  No.  13823.* 

The  State  of  New  Hampshire. 

Office  of  the  Clerk  of  the  Supreme  Court. 
February  2,  a.  D.  i876. 
Upon  the  filing  of  the  foregoing  petition,  It  is  ordered,  that  the 
said  Amoskeag  Manufacturing  Company  notify  the  said  John  Head  of 
the  pendency  thereof,  and  summon  him  to  appear  before  said  court, 
at  a  term  to  be  held  at  Manchester^  in  the  county  of  Hillsborough, 
within  and  for  said  county,  on  the  third  Tuesday  of  March  next,  to 
show  cause,  if  any  he  have,  why  the  prayer  of  said  Amoskeag  Manu- 
facturing Company  should  not  be  granted,  by  causing  a  certified  copy 
of  said  petition  and  of  this  order  thereon  to  be  given  to,  or  left  at  the 
last  and  usual  place  of  abode  of,  the  said  John  Head,  fourteen  days 
at  least  before  said  March  term  of  said  court,  and  make  return 
thereof. 

Attest:     Burns  P.  Hodgman,  Clerk. 


(2)  By  Owner  of  Land  Flooded. ^ 
{a)  Complaint.^ 


1.  Bequlsites  of  Notice. —  For  the  for- 
mal parts  of  a  notice  in  a  particular 
jurisdiction  see  the  title  Notices.  Con- 
sult also  the  title  Summons. 

Statutory  Provisions.  —  See  list  of 
statutes  cited  supra,  note  2,  p.  300. 

2.  New  Hampshire.  —  Pub.  Stat. 
{1891),  c.  142,  §  14. 

This  is  substantially  the  form  of 
notice  in  the  case  of  Amoskeag  Mfg. 
Co.  V.  Head,  56  N.  H.  386,  set  out  in 
Hovey  v.  Perkins,  63  N.  H.  516. 

See  also,  generally,  supra,  note  2, 
p.  302. 

3.  Sheriffs  Jtiry  —  Generally.  —  The 
proceedings  to  secure  a  sheriff's  jury 
are  like  those  in  cases  where  the  person 
is  aggrieved  by  the  laying  out  of  a 
highway.  Mass.  Pub.  Stat.  (1882),  c. 
190,  §  12;  and  also  list  of  statutes  cited 
supra,  note  2,  p.  300.  For  forms  con- 
nected with  these  proceedings  con- 
sult the  title  Streets  and  Highways. 
Consult,  also,  generally,  the  titles  Emi- 
nent Domain,  vol.  7,  p.  561;  Inquest 
OF  Damages,  vol.  10,  p.  22. 

When  Warrant  should  Issue.  —  "  All 
matters  of  right  should  be  pleaded  in 
court,  and  determined  before  the  war- 
rant issues.  The  object  of  this  precept 
is  to  have  the  jury  summoned  for  the 
mere  purpose  of  assessing  damages 
and  determining  the  other  questions 
designated    by   statute  *  *  *  .     So,   if 


the  complaint  describes  more  land  than 
the  complainant  owns,  the  matter 
should  be  pleaded  and  determined  in 
court,  4n  order  that  the  warrant  may 
describe  the  land  correctly;  for  the  de- 
scription in  the  warrant  must  be  the 
guide  to  the  jury."  Darling  v.  Black- 
stone  Mfg.  Co.,  16  Gray  (Mass.)  187. 

So  also  a  release  of  damages  from 
former  owner  must  be  pleaded  and 
tried  before  issuing  of  warrant.  Dar- 
ling V.  Blackstone  Mfg.  Co.,  16  Gray 
(Mass.)  1S7. 

4.  Complaint  may  be  inserted  in  writ  of 
attachment  and  served  by  summons 
and  copy.     Me.  Rev.  Stat.  (1883),  c.  92, 

See  also,  generally,  the  titles  At- 
tachment, etc.,  vol.  2,  p.  303;  Dec- 
larations, vol.  6,  p.  244. 

Beqoisites  of  Complaint,  etc.  —  For  the 
formal  parts  of  a  complaint  or  declara- 
tion in  a  particular  jurisdiction  see  the 
titles  Complaints,  vol.  4,  p.  1019;  Dec- 
larations, vol.  6,  p.  244. 

Statutory  Provisions.  —  See  list  of 
statutes  cited  supra,  note  2,  p.  300. 

Joinder  of  Parties.  —  A  party  holding 
legal  title  to  land  injured  and  a  party 
in  possession  under  a  contract  entitling 
him  to  a  deed  upon  performance  of 
certain  conditions  may  join  as  parties 
plaintiff.  Seymour,  v.  Carpenter,  51 
Wis.  413. 
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"  It  is  well  settled  that  in  a  com- 
plaint for  flowage  all  the  cotenants 
must  join  [as  complainants],  and  that 
their  nonjoinder  may  be  taken  advan- 
tage of  without  a  plea  in  abatement." 
Phillips  V.  Sherman,  6i  Me.  548.  See 
also  Hill  V.  Baker,  28  Me.  9;  Tucke/  v. 
Campbell,  36  Me.  346. 

But  where  there  is  a  nonjoinder  of 
defendants,  process  should  not  abate, 
but  leave  should  be  granted  to  sum- 
mon in  other  owners  named  and  to 
amend  complaint  accordingly.  Moor 
V.  Shaw,  47  Me.  88. 

Alleging  No  Compensation.  —  It  is  not 
essential  for  a  complaint  to  negative 
every  possible  defense  which  may  exist 
to  the  action,  and  therefore  it  is  not 
necessary  for  complainant  to  allege  that 
no  compensation  has  been  made  for  the 
injury  sustained.  Faville  v.  Greene, 
12  Wis.  II. 

Description  of  Da»i.  —  It  is  not  neces- 
sary to  state  in  the  complaint  the  di- 
mensions of  the  defendant's  dam,  or  the 
excess  thereof  above  the  reasonable 
height,  or  the  times  in  the  year  when  the 
same  should  be  left  open.  Lake  v. 
Loysen,  66  Wis.  424. 

In  Whitney  v.  Oilman,  33  Me.  273, 
the  complaint  alleged  that  the  land  was 
flowed  "  by  reason  of  a  certain  flour- 
mill  and  dam,  erected  on  and  across  a 
stream  or  brook,  running  out  of  the 
aforesaid  pond  and  stream,  and  below 
said  premises" — "said  dam  erected, 
being  necessary  to  raise  a  sufficient 
head  of  water  for  the  working  of  said 
mill,"  etc.  It  appeared  that  the  flow- 
ing of  the  land  was  caused  by  a  reser- 
voir dam  three-fourths  of  a  mile  above 
the  dam  connected  with  the  flour- 
mill.  It  was  held  that  the  complaint 
was  defective,  but  that  it  might  be 
amended  by  describing  the  flowage  as 
caused  by  the  reservoir  dam,  such 
amendment  not  being  a  new  cause  of 
action.  The  court  said:  "Another  dam 
upon  the  same  stream,  but  which  is 
necessary,  and  used  for  the  same  flour- 
mill,  is  not  entirely  a  new  cause  of 
action.  The  allegation  that  the  dam- 
age is  caused  by  the  respondent's  dam 
remains  unchanged.  An  inaccurate 
specification  and  description  of  the 
position  of  the  dam  causing  the  injury 
may  be  modified  so  as  to  conform  to  a 
true  description  of  the  cause  of  the  in- 
jury." 

Describing  Injured  Land.  —  The  com- 
plaint shall  contain  such  a  description 
of  the  land  flowed  or  injured,  and  such 


a  statement  of  the  damage,  that  the 
record  of  the  case  shall  show  the  mat- 
ter heard  and  determined  in  the  suit. 
Me.  Rev.  Stat.  (1883),  c.  92,  ^  5,  See 
also  list  of  statutes  cited  supra,  note 
2,  p.  300. 

A  complaint  which  does  not  definitely 
describe  the  land  overflowed  is  amend- 
able as  well  after  as  before  judgment. 
Sabine  v.  Johnson,  35  Wis.  185. 

In  Paine  v.  Woods,  108  Mass.  160, 
the  description  of  land  overflowed  was^ 
as  follows:  "A  certain  tract  of  land  of 
the  complainant,  situate  in  the  town  of 
Needham  and  bounded  and  described 
as  follows,  viz.:  Beginning  at  the  south- 
east corner,  by  the  Boston  and  Worces- 
ter Railroad  and  by  land  of  Enoch  B. 
Winch;  thence  running  northerly  by 
land  of  said  Winch  to  Broad's  Fond,  so 
called;  thence  easterly  and  northeast- 
erly on  said  pond  (crossing  the  stream) 
to  land  of  heirs  of  Ephraim  Stevens; 
thence  southerly  on  land  of  said  Stevens 
heirs  to  the  aforesaid  railroad;  thence 
westerly  on  said  railroad,  crossing  said 
stream,  to  the  place  of  beginning;  con- 
taining thirteen  acres,  more  or  less." 
The  court  said:  "The  fact  that  the 
lands  by  which  the  premises  flowed 
were  bounded  were  described  in  the 
complaint  by  the  names  of  their  owners 
at  the  time  when  the  complainant  ac- 
quired his  title,  instead  of  the  name  of 
their  present  owners,  was  wholly  im- 
material, so  long  as  the  identity  of  the 
premises  was  proved." 

Manner  of  Injuring  Land. —  In  Lake 
V.  Loysen,  66  Wis.  424,  it  was  alleged 
that  by  means  of  said  dam  the  waters 
of  said  stream  have  been  obstructed 
and  caused  to  flow  back  upon  the 
plaintiff's  said  land  and  to  water-soak 
a  considerable  portion  thereof,  damag- 
ing the  plaintiff  thereby  to  the  amount 
of  eight  hundred  dollars  and  injuring 
her  other  lands  not  so  flowed  or  water- 
soaked  in  the  sum  of  five  hundred  dol- 
lars. It  was  held  that  "  it  would  have 
been  better  pleading  had  the  complaint 
stated  the  manner  in  which  the  plain- 
tiff's land,  not  flowed  or  water-soaked 
by  means  of  the  dam,  was  injured; 
and,  had  the  circuit  court  required  her 
to  make  her  complaint  more  definite 
and  certain  in  that  particular,  probably 
this  court,  on  appeal,  would  have  af- 
firmed the  order." 

Location  of  Mill  or  Dam. —  Complaint 
must  allege  that  the  mill  and  mill  dam 
were  erected  on  defendant's  own  land. 
Russell  V.  Turner,  62  Me.  496;  Morton 
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V.  Franklin  Co.,  62  Me.  455.  But 
where  no  demurrer  was  filed  and  the 
cause  proceeded  to  trial  and  a  verdict 
was  rendered  in  favor  of  the  complain- 
ant, the  court  allowed  the  words  "on 
his  own  land  "  to  be  inserted  in  the 
complaint  by  way  of  amendment.  This 
action  of  the  court  was  sustained.  Rus- 
sell V.  Turner,  62  Me.  496. 

Complaint  must  allege  that  the  dam 
was  erected  across  a  stream  of  water 
not  navigable.  Bryant  v.  Glidden,  36 
Me.  36;  Waller  v,  McConnell,   19  Wis. 

Purpose  of  Erection  or  Building. —  A 
complaint  which  fails  to  allege  that  the 
dam  was  erected  to  raise  water  for  the 
working  of  the  defendant's  mill  and 
that  the  same  was  a  water-mill  is  not 
within  the  statute  (Me.  Rev.  Stat. 
(1883),  c.  92).  Dixon  V.  Eaton,  68  Me. 
542. 

Nor  does  an  amendment  "  that  the 
respondent,  on  Xhcjirst  day  ot  January, 
1S72,  did  erect  and  maintain,  and  has 
continued  hitherto  to  maintain,  and 
still  does  maintain,  a  water-mill,  and 
dam  to  raise  water  for  working  it,  on 
his  own  land,  situated  in  Wells,  upon 
and  across  a  certain  stream,  not  navi- 
gable, known  and  called  as  Ogunquit 
river,"  aid  complainant  where  proof 
shows  that  mill  is  propelled  by  steam 
and  not  by  water,  and  that  the  dam  is 
not  to  supply  a  head  of  water  for  the 
working  of  the  mill,  but  to  float  the 
logs  to  be  sawed  there.  Dixon  v. 
Eaton,  68  Me.  542. 

In  Slack  v.  Lyon,  9  Pick.  (Mass.)  61, 
however,  a  complaint  which  did  not 
allege  that  the  water  was  raised  by  the 
defendant  for  the  purpose  of  carrying 
on  a  water-mill,  though  defective  in 
substance,  was  deemed  cured  by  a  plea 
in  which  it  was  averred  that  defendant 
was  the  owner  of  a  mill  on  and  below 
the  dam,  and,  as  such  owner,  has  a  right 
to  raise  the  water  by  means  of  the  dam. 

Precedents.  —  In  Hill  v.  Baker,  28  Me. 
9,  the  petition  was  as  follows: 
"  State  of  Maine. 

Cumberland,  ss.  At  the  Western  Dis- 
trict Court,  begun  and  held  at  Port- 
land, within  and  for  said  county  of 
Cumberland,  on  the  third  Tuesday  of 
June,  being  the  fifteenth  day  of  said 
month.  Anno  Domini  18.^7,  by  the 
Hon.  Daniel  Goodenow,  Judge: — 

The  petition  oi  James  C.  Hill  of  North 
Yarmouth    in    the  county  of    Cumber- 


land, merchant,  showing  and  praying 
that  a  summons  may  issue  in  due 
form  of  law  to  Jeremiah  Baker  and 
Silvanus  Blanchard,  of  said  North  Yar- 
mouth, yeomen,  for  that  said  complain- 
ant, at  said  iVorth  Yarmouth,  on  the  loth 
day  of  February,  in  the  year  'i'i>44,  and 
long  before  and  ever  since  was  and  is 
seized  in  his  demesne  as  of  fee,  and 
actually  possessed  of  a  certain  piece  of 
meadow  land,  situate  in  said  North 
Yarmouth,  and  containing  four  acres 
more  or  less,  bounded  as  follows,  to 
wit:  —  northerly  by  the  county  road, 
leading  from  Pownal  to  Portland,  east- 
erly and  southerly  by  RoyalV s  river 
and  land  of  Thomas  Pratt  and  Nathan- 
iel G.  Marston.  But  the  respondents 
being  tenants  in  common  of  a  certain 
grist-mill,  erected  on  their  land  below 
said  meadow,  on  said  Royall's  river, 
for  the  purpose  of  raising  a  suitable 
head  of  water  to  operate  said  mill,  have 
ever  since  said  tenth  day  of  February, 
maintained  and  kept  up  and  still  con- 
tinue to  keep  up  and  maintain  a  high 
dam  extending  from  the  western  shore 
of  said  river,  into  and  across  the  same, 
and  by  means  thereof  have  caused  the 
water  of  said  river  to  overflow  and 
drown  the  complainant's  land  -afore- 
said, whereby  said  meadow  has  been 
rendered  useless,  and  the  complainant 
has  been  greatly  impeded  in  his  opera- 
tions in  widening  arid  deepening  a 
certain  ancient  channel  through  said 
meadow,  called  the  Forge  Stream. 

Wherefore  the  said  James  C.  Hill 
prays  that  proper  notice  may  issue,  and 
the  respondents  be  held  to  answer  to 
the  complainant  according  to  the  stat- 
ute, in  such  case  made  and  provided. 

Dated  at  A^orth  Yarmouth,  this  tenth 
day  of  February,  in  the  year  eighteen 
hundred  and  forty-seven." 

Other  precedents  are  to  be  found  in 
Faville  v.  Greene.  12  Wis.  11 ;  Lake  v. 
Loysen.  66  Wis.  424. 

New  Complaint  by  Dissatisfied  Party.  — 
In  order  to  bring  a  complaint  under 
Mass.  Pub.  Stat.  (1882),  c.  190,  §  30, 
there  must  be  an  allegation  that  com- 
plainant is  dissatisfied  with  the  former 
compensation  allowed  or  some  one 
equivalent.  Leonard  v.  Schenck,  3 
Met.  (Mass.)  357. 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  92, 
S  4  <"/  seq. 

See  also,  generally,  supra,  note  4,  p. 
305. 
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(Precedent  in  Prescott  v.  Curtis,  42  Me.  65,  note.)' 

To  the  Supreme  Judicial  Court  to  be  holden  at  Bangor^  in  and  for 
Penobscot  County,  on  \.\i^  first  Tuesday  of  April,  a.  d.  i8J5. 
Coxn^\a\ns /ohn  Prescott  oi  Hertnon/m  said  county,  diga\nst  Jacob 
Curtis,  Jr.,  and  William  L.  White  and  Philander  B.  Crosby  of  Hamp- 
den, in  said  county,  that  said  Curtis  and  White  and  Crosby,  on  the 
last  day  of  October,  a.  d.  \W2,  erected  and  have  ever  since  main- 
tained [upon  their  own  land]^  a  water  mill,  to  wit,  a  saw  mill,  on 
the  Sowadabscock  stream  in  said  Hampden,  and  a  mill-dam  upon  and 
across  said  stream,  which  is  not  navigable;  to  raise  water  for  work- 
ing said  mill,  and  still  maintain  said  mill  and  dam;  that  the  lands  of 
your  complainant,  bounded  and  described  as  follows,  to  wit:  Com- 
mencing at  a  point  where  the  Sowadabscock  stream  crosses  the  town 
line  between  Hampden  and  Hertnon,  and  running  in  a  westerly  direc- 
tion on  said  town  \mQ  one  hundred  and  thirty  rods;  thence  north  five 
degrees  east  thirty-seven  rods;  thence  woxXh  forty-five  degrees  east 
two  hundred  and  fifty  rods ;  thence  northeasterly  about  one  hundred 
and  thirteen  rods;  thence  northwesterly  about  eighty  rods;  thence 
^dA\.^x\y  forty -five  rods  to  a  small  pond;  thence  along  the  shore  of 
the  pond  and  along  the  shore  of  the  outlet  to  said  pond,  to  Wheeler 
stream;  thence  along  the  shore  of  said  Wheeler  stream  to  a  pond, 
and  along  the  shore  of  the  pond  and  the  shore  of  the  outlet  to  the 
last  pond,  to  the  Sowadabscock  stream;  thence  along  the  said  Sowa- 
dabscock stream  to  the  point  of  starting,  according  to  a  plan  of  said 
land  made  by  Charles  D.  Bryant,  and  dated  September  20th,  a.  d. 
i2>52,  have  been  overflowed  by  said  mill-dam  ever  since  the  erection 
of  said  mill  and  dam,  and  still  are  overflowed  by  said  dam;  and  that 
your  complainant  has  sustained  damage  in  his  lands  by  their  being 
overflowed  by  said  mill-dam,  yearly,  since  the  erection  thereof,  in 
the  sum  of  otie  hundred  dollars  a  year.  Wherefore  he  prays  this 
Honorable  Court  that  compensation  for  damages  so  sustained  by 
him  may  be  given  and  awarded  to  him,  according  to  the  provisions 
of  the  statute  in  such  cases  made  and  provided. 

John  Prescott. 

{b)  Plea.^ 

aa.  Alleging  Nonjoinder  of  Defendants. 

Form  No.  13825. 

(Precedent  in  I-iill  v.  Baker,  28  Me.  10.)* 

1.  This  complaint  was  held  to  con-  sell  v.  Turner,  62  Me.  496;  Dixon  v. 
tain  a  specific  statement  of  everything  Eaton,  68  Me.  542;  Wilson  v.  Camp- 
required  by  the  stfttute.  bell,  76  Me.   94;  and    also,  generally, 

2.  The  words  within  [  ]  did  not  ap-  supra,  note  4,  p.  305. 

pear   in    this    complaint.     They   have  3.  Bequisites   of  Plea,  etc.  —  For  the 

been  added  to  satisfy  a  statutory  change  formal  parts  of  an  answer  or  plea  in  a 

which  provides  that  the  mill  and  dam  particular    jurisdiction    see    the    titles 

shall  be  upon   defendant's  own  land.  Answers  in  Code  Pleading,  vol.  i,  p. 

This   statutory   change   did   not   exist  799;  Pleas. 

when  the  complaint  was  drawn.     That  Statutory  Provisions.  — See  list  of  stat- 

such  an  allegation   is  now   necessary,  utes  cited  supra,  note  2,  p.  300. 

see  Jones  v.  Skinner,  61  Me.  25;  Mor-  4.  Upon  demurrer  this  plea  in  abate- 

ton  V.  Franklin  Co.,  62  Me.  455;  Rus-  ment  was  adjudged  good.     The  court 
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ap-ainst  [Supreme  Judicial  CohvX.,  Cumberland  Connty. 

Jeremiah  Baker  et  a'.  \  >''^  ^^^'■™'  ^-  ^-  ^^^^'J' 

The  said  Jeremiah  Baker  and  Silvanus  Blanchard  come  [and  defend 
the  wrortg  and  injury,]^  when,  etc.,  and  pray  judgment  of  the  com- 
plaint aforesaid,  and  say,  that  they  are  part  owners  of  the  dam  men- 
tioned in  the  complaint  aforesaid,  and  of  the  grist  mill  therein 
described,  as  tenants  in  common  with  one.  Benjafnin  Mitchell  aijd  one 
Samuel  F.  Baker,  who  are  also  part  owners  of  the  same,  and  that  the 
injury  complained  of  in  the  plaintiff's  complaint,  if  any,  was  caused 
by  the  dam  erected  by  the  respondents  jointly  with  the  said  Benjdmin 
Mitchell  and  sa\6.  Samuel  P.  Baker,  and  for  which  the  ^2a<\  Mitchell 
and  Baker  are  jointly  responsible  with  the  respondents;  and  this  they 
are  ready  to  verify. 

Wherefore  because  the  said  Benjamin  Mitchell  and  Samuel  P.  Baker 
are  not  named  in  said  complaint,  the  said  Jeremiah  Baker  and  Silvanus 
Blanchard  pray  that  the  same  may  be  quashed  and  for  their  costs. 

By  their  attorney,  Philip  Eastman. 

[{Verification. yy 

bb.  Setting  Up  Right  to  Raise  Dam  Without  Compensation. 

Form  No.  13826.* 

(Precedent  in  Tyler  v.  Mather,  9  Gray  (Mass.)  178.)* 

[{Commencing  as  in  Form  No.  1S97,  and  after  pleading  the  general 
issue  then  subjoin  to  the  plea  a  notice  as  in  Form  No.  6020,  containing  a 
specification  of  defetise  as  follo^vs.-y]^ 

ist.  He  will  plead  the  general  issue,  and  rely  upon  any  and  all 
matters  in  defense  of  which  he  is  legally  entitled  to  avail  himself  of 
under  that  plea. 

2d.  He  further  says,  that  he  has  a  right  to  keep  up  his  dam  at  the 
height  it  had  been  during  the  time  complained  of,  and  to  raise  and 
flow  back  the  water  thereby,  without  paying  compensation  or 
damages  therefor. 

[Jeremiah Mason,  Defendant's  Attorney.]^ 

said:  "In   an   action  at  common  law,  2.  For  verification  of   such  a  plea  of 

for  injuries  arising  from  the  reflux  of  abatement   see    the    title   Abatement, 

waters,  occasioned   by  the  erection  of  Pleas  in,  Forms  Nos.  69,  112. 

mill    dams,  such  a    plea  could   not  be  3.  Massachusetts.  —  Pub.  Stat.  (1882), 

sustained.      But    by    the    statute    the  c.  190,  §  8. 

action    at  common  law,    except  under  See   also,    generally,  supra,    note  3, 

particular  circumstances,   is   abolished  p.  308. 

*  *  *  It  is  manifest  *  *  *  that  all  the  4.  This  case  decides   that  under  an 

parties  in  interest  should  be  before  the  answer  which  pleads  the  general  issue, 

court.  The  statute  seems  clearly  to  con-  and   specifies    that  defendant  had  the 

template  that  such  should  be  the  case."  right  to  keep  his  dam  and  flow  back  the 

See   also,    generally,   supra,   note  3,  water   raised    by   it   without   compen- 

p.  308.  sation,    the   defendant   cannot  compel 

1.  The  matter  enclosed  by  and  to  be  the  plaintiff  to  produce  in  evidence  any 

supplied  within  [  ]  will  not  be  found  in  proof  of  his  title, 
the  reported  case. 
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(/)   Verdict?- 

aa.  Allowing  Damages  and  Providing  for  Lowering  of  Dam. 
Form  No.  13827.' 

(Precedent  in  Sabine  v.  Johnson,  35  Wis.  189.)' 

We  find  that  the  complainant  is  entitled  to  recover  damages,  and 
we  assess  the  amount  of  such  damages  sustained  by  the  plaintiff 
within  three  years  tiext  preceding  the  institution  of  the  complaint,  and 
since  March  4,  i?>68,  and  down  to  the  time  of  rendering  the  verdict, 
to  the  amount  of  one  hundred  and  fifty  dollars.  And  we  determine 
that  the  plaintiff  is  entitled  to  be  paid  annually  as  a  just  compensa- 
tion for  the  damages  that  shall  be  hereafter  occasioned  by  the  dam, 
so  long  as  it  shall  be  used  in  conformity  with  this  verdict,  the  sum  of 
six  cents,  and  that  six  cents  in  gross  would  be  a  just  and  reasonable 
compensation  for  all  of  the  damages  to  be  hereafter  occasioned  by 
such  use  of  the  dam  and  for  the  right  of  maintaining  and  using  the 
same  forever  in  the  manner  aforesaid.  And  we,  the  jury,  decide 
that  the  dam  of  the  defendant  shall  be  lowered  to  the  extent  of  six 
inches  below  the  now  highest  point  in  said  dam,  from  the  first  day  of 
May  until  the  first  day  of  August,  each  year  hereafter,  between  the 
chute  and  west  end  of  said  dam,  being  about  122  feet. 

[^Frank  White,  Foreman.]* 

bb.  Finding  that  Dam  was  Too  High. 

Form  No.  13828.^ 
(Precedent  in  Howard  v.  Merrimac  River  Locks,  etc.,  12  Cush.  (Mass.)  260.)* 

The  jury  find  that  the  said  proprietors  of  the  locks  and  canals  on 
Merrimac  River  have  a  right  by  law  to  erect,  keep,  and  maintain 
their  said  dam  across  said  river  to  the  height  at  which  it  stood  on  the 

1.  Requisites  of  Verdict  —  Generally.  —  4.  The  matter  enclosed  by  [  ]  will  not 
Consult  the  title  Verdicts.  be  found  in  the  reported  case. 

Statutory    Provisions.  —  See    list    of  5.  Massachusetts.  —  Pub.  Stat.  (1882), 

statutes  cited  supra,  note  2,  p.  300.  c.  190,  %\^  et  seq. 

Following  Statute.  —  If  the  verdict  of  See   also,    generally,   supra,    nofe   i, 

a  sheriff's  jury  in  a  complaint  for  flpw-  this  page. 

age   follows  the  statute    substantially,  6.  This  was  a  special  verdict  directed 

though   not  verbally,  it   is  a  sufficient  by  the  court  upon    the   pleadings  and 

compliance  with  the  terms  of  the  law.  admitted  facts  in  the  case.     The  com- 

Shaw  V.  Mills,  9  Cush.  (Mass.)  503.  plaint  was  for  overfiowing  land.     The 

2.  Wisconsin. — Stat.  (1898),  §  3381  ^^  respondents  appeared  and  stated  that 
seq.         '  they  had  a  right  to  erect  and  maintain 

See    also,    generally,   supra,    note   i,  their   dam    to   the    height   at  which   it 

this  page.  stood  on  the   22d   of  September,  1834, 

3.  It  was  objected  to  this  verdict  that  and  on  .  the  20th  of  June,  1835,  the 
it  failed  to  designate  the  height  of  the  same  being  without  flashboards,  and 
dam.  The  court  said:  "The  statute  that  the  complainants  had  received 
does  not  require  this  to  be  done.  It  and  acknowledged  satisfaction  for  all 
provides  that,  in  a  proper  case,  '  the  damages  to  them  occasioned  by  reason 
jury  shall  decide  how  much,  if  any.  the  of  the  erection  and  maintenance  of 
dam  shall  be  lowered.'  This  is  pre-  their  dam  to  that  height.  Upon  trial, 
cisely  what  the  jury  did  in  the  present  these  facts  were  conceded  and  it  was 
case."  admitted   that  the   complainants    had 
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twenty-second  day  of  September,  in  the  year  eighteen  hundred  and 
thirty-four,  and  to  the  height  at  which  it  stood  on  the  twentieth  day  of 
June,  in  the  year  eighteen  hundred  and  thirty-five.  And  they  further 
find  that  the  said  proprietors  have  no  right  to  erect,  keep  and  main- 
tain as  against  the  petitioners,  the  flashboards  now  and  usually  kept 
and  maintained  on  said  dam,  above  the  height  of  said  dam  as  it  stood 
at  the  times  above  specified. 

\Frank  White,  Foreman.  J^ 

b.  Not  Under  Mill  Acts.' 
Form  No.  13829. 

(Precedent  in  Clark  v.  Lanier,  104  Ga.  184.)* 

\(^Venue  and  address  as  in  Form  No.  591S.y^ 

The  petition  of  Melvina  Clark  shows  that  she  has  sustained  damage 
of  M.  B.  Lanier  of  said  county,  and  alleges  as  follows: 
•  (i)  That  she  is  the  owner  of  a  tract  of  land  in  the  ^^Mdist.  G.  M., 
of  said  county,  lying  on  the  west  side  of  Lott's  creek  and  bounded  by 
the  lands  of  James  J.  Woods,  M.  B.  Lanier,  and  others,  and  contain- 
ing IJfQ  acres. 

(2)  That  M.  B.  Lanier  did  in  the  year  i2>89,  and  still  has  there 
erected,  a  dam  across  the  waters  of  Lott's  creek  on  lands  adjoining 
your  petitioner,  and  by  consequence  thereof  the  water  in  said  creek 
has  been  made  to  pond  back  over  and  submerge  about /w^w/y  acres  of 
the  lands  of  your  petitioner  above  described,  and  of  great  benefit  and 
value  to  your  petitioner,  rendering  same  of  no  value  to  petitioner, 
and  that  in  consequence  of  such  submergence  a  large  portion  of  said 
land,  though  not  actually  covered  by  said  water,  has  been  rendered 
worthless  by  the  water  percolating  and  sapping  through  same,  saturat- 
ing the  soil,  rendering  it  soggy,  wet,  damp,  and  of  no  value  to 
petitioner. 

(3)  That  in  consequence  of  such  submergence,  all  the  timber  on 
said  land,  of  great  value,  has  died,  and  become  of  no  value  to  peti- 
tioner; and  furthermore  the  home  of  your  petitioner,  once  noted  for 
its  health,  has  now,  by  reason  of  the  backwater,  dying  and  decaying 
timbers  on  said  land  (it  being  near  her  said  home),  has  been  rendered 
sickly,  undesirable,  and  unsalable,  and  of  little  or  no  value  to  your 
petitioner,  in  all  to  her  damage  %1,000.00,  for  which  she  prays 
judgment. 

been  paid  under  an  award  for  all  declaration  in  a  particular  jurisdiction 
-damages  caused  to  their  land  by  the  see  the  titles  Complaints,  vol.  4,  p.  1019; 
respondents'  dam  as  it  was  formerly  Declarations,  vol.  6,  p.  244. 
raised  to  the  height  before  stated,  but  3.  There  was  a  recovery  in  the  action 
that  the  dam  had  since  been  raised  in  which  this  complaint  was  filed.  The 
higher  by  flashboards  and  permanently  action  was  held  to  be  one  "for  the  re- 
kept  at  such  increased  height.  Upon  covery  of  the  entire  damages  resulting 
exceptions  to  the  supreme  court,  the  to  the  plaintiff's  land  and  timber  de- 
form of  verdict  was  held  to  be  right.  scribed  in  the  petition  by  reason  of  the 

1.  The  matter  enclosed  by  and  to  be  erection  and  maintenance  of  the  dam 
supplied  within  [  ]  will  not  be  found  in  by  defendant."  Another  petition  by 
the  reported  case.            '  the  same  plaintiff  against  the  same  de- 

2.  Seqnisites  of  Complaint,  etc.  —  For  fendant  for  the  same  cause  of  action  is 
the   formal    parts   of    a   complaint   or  set   out  in  the  reported  case.     But   it 

311  Volume  12. 


13829.  MILLS  AND  MILL  DAMS.  13830. 

(4)  And  your  petitioner  would  further  show,  that  the  said  M.  B. 
Lanier  is  now  engaged  in  building  said  dam  to  a  greater  height, 
giving  it  more  strength,  and  causing  the  water  in  pond  to  submerge 
still  more  of  the  land  of  your  petitioner,  which  will  result  in  the  utter 
ruin  of  said  land;  therefore  your  petitioner  prays  for  a  perpetual 
injunction,  restraining  said  M.  B.  Lanier  from  building  said  dam  to 
a  greater  height,  and  furthermore  that  this  honorable  court  order  and 
decree  that  the  said  M.  B.  Lanier,  in  addition  to  the  damages  above 
prayed  for,  lower  the  dam  in  such  manner  as  to  drain  the  water 
entirely  from  the  land  of  your  petitioner;  and  that  such  other  and 
further  relief  be  granted  her  as  shall  be  in  accordance  with  equity  and 
good  conscience.  And  your  petitioner  prays  process  may  issue, 
requiring  the  said  M .  B^  Lanier  to  be  and  appear  at  the  next  superior 
court  to  be  held  in  and  for  said  county,  to  answer  your  petitioner's 
complaint. 

\j^Signature  and  verification  as  in  Form  No.  5913?^ 

2.  For  Opening  Gate  of  Dam.2 

a.  Causing  Destruction  of  lee-epop  Above  Dam. 

Form  No.  13830. 

(Precedent  in  Stevens  v.  Kelley,  78  Me.  445.;^ 
\{Cotnmencing  as  in  Form  No.  6dJfiy\^  in  a  plea  of  the  case,  for  that 
whereas  there  now  is  and  from  time  immemorial  hath  been  a  large 
unnavigable  stream  of  fresh  water,  called  Goose  River,  flowing  in 
its  natural  channel  from  Goose  Pond  in  the  town  of  Swanville,  through 
said  Belfast,  and  through  the  land  of  said  plaintiff,  into  Belfast  Bay; 
and  whereas  there  now  is,  and  for  more  than  thirty  years  last  past, 
has  been  a  stone  dam  across  said  stream  about  fifty  rods  below  and 
southerly  of  the  land  of  said  plaintiff,  built,  and  prior  to  January 
first,  A.  D.  i2>80,  maintained  and  used  exclusively  for  the  purpose  of 
operating  a  mill  connected  with  said  dam,  which  said  dam,  mill  and 
mill  privilege,  on  said  first  day  oi  January,  a.  d.  \^80,  were,  ever 
since  have  been,  and  now  are  owned  by,  and  in  the  possession  of  said 
defendants.  And  plaintiff  avers  that  ever  since  said  first  day  of 
January,  A.  D.  \%80,  said  mill  has  been  idle,  abandoned  and  unused, 
and  whereas,  on  \.\iQ  first  ddiy  oi  January,  a.  d.  i^SO,  said  plaintiff  was,  ■ 
ever  since  has  been,  and  now  is  seised  and  possessed  of  a  certain 
parcel  of  land  situated  upon  both  sides  of  said  stream,  including  said 
stream  and  extending  northerly  from  a  line  drawn  east  and  west 
across  said  stream  about  fifty  rods  northerly  of  said  dam,  and  upon 

was  held  that  a  recovery  in  the  former  1019;    Declarations,    vol.    6.    p.    244. 
suit,  the  petition  of  which  is  set  out  in         3.  This    case  ,was    reported    to   the 

Form  No.  13829,  was  a  bar  to  the  cause  supreme  court  with  a  stipulation  that, 

of  action  set  up  in  the  second  petition,  if  the  action  could  be  maintained  upon 

1.  The  matter  to  be  supplied  within  the  allegations  contained  in  the  dec- 
[  ]  will  not  be  found  in  the  reported  laration,  the  case  was  to  stand  for  trial, 
case.  otherwise  a  nonsuit  was  to  be  entered. 

2.  Beqnisites  of  Complaint,  etc.  —  For  The  judgment  of  said  court  was  that 
the  formal  parts  of  a  complaint  or  dec-  the  action  stand  for  trial. 

laration    in    a    particular   jurisdiction         See   also,    generally,   supra,    note  2, 
see   the   titles  Complaints,   vol.   4,   p.     this  page. 
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said  land  of  said  plaintiff,  there  is,  and  for  more  than  thirty  years  last 
past  has  been  a  pond  of  fresh  water  of  the  area  of  twenty-jive  acres, 
flooded  and  kept  up  by  means  of  the  said  dam  of  defendants,  making 
a  valuable  privilege  for  cutting  and  harvesting  ice,  on  which  pond 
plaintiff  might,  and  but  for  the  acts  of  defendants  hereinafter  alleged, 
would,  every  year  since  saidyfr^/day  oi  January,  a.  d.  i8<?(?,  have  cut 
and  harvested  ten  thousand  tons  of  good,  clear,  merchantable  ice,  at  a 
yearly  net  profit  to  him  of  three  hundred  (^oWdiXS,  and  plaintiff  avers  that 
the  use  of  the  water  above  said  dam  for  the  purpose  of  operating  said 
mill  since  s^Xd  first  day  oi  January,  a.  d.  i?>80,  would  not  materially 
have  injured  the  plaintiff  in  his  use  and  enjoyment  of  said  ice  privilege. 

Yet  the  said  defendants,  well  knowing  the  premises,  but  maliciously 
contriving  and  intending  to  hinder  and  deprive  the  plaintiff  of  the 
profit  and  advantage  of  said  ice  privilege,  and  unjustly  to  aggrieve 
the  plaintiff,  from  tht  first  day  oi  May  to  the  first  oi  December  in 
every  year  since  said  first  day  oi  January,  a.  d.  i%80,  have  kept  and 
maintained  said  dam,  with  flashboards  of  the  height  of  two  feet  upon 
said  dam  and  across  said  stream,  thereby  during  said  time  keeping 
said  stream  and  pond  above  said  dam  filled  with  water  to  the  level  of 
the  top  of  said  flashboards,  and  on  Xho.  first  day  oi  January,  a.  d. 
\?>80,  and  on  divers  other  days  and  times  during  each  and  every 
winter  season  between  said  day  and  the  day  of  the  purchase  of  this 
writ,  while  the  ice  was  forming  and  being  cut  and  harvested  by  said 
plaintiff  upon  said  pond,  said  defendants  did  open  the  sluice-way 
and  gate  of  said  dam,  and  thereby  cause  the  water  to  flow  out  of  and 
away  from  said  pond,  whereby  the  ice  forming  in  said  pond,  and 
being  cut  and  harvested  by  the  plaintiff,  as  aforesaid,  was  settled 
and  precipitated  to  the  bottom  of  said  pond,  upon  and  into  the 
mud,  and  said  ice  to  the  amount  of  ten  thousand  tons  per  year,  and 
of  the  yearly  net  value  of  three  hundred  dollars,  was  thereby  wholly 
destroyed  and  lost  to  the  plaintiff,  and  by  keeping  said  stream  and 
pond  filled  with  water,  from  the  first  day  of  Afay  to  the  first  day  of 
December  of  each  of  said  years  since  said  first  day  oi  January,  a.  d. 
i%80,  by  means  of  said  dam  and  flashboards  as  aforesaid,  said  defend- 
ants have  hindered  and  wholly  prevented  the  plaintiff  from  erecting 
and  maintaining  a  dam  across  said  stream,  upon  his  own  land,  below 
said  pond  and  ice  privilege,  for  the  purpose  of  holding  the  water  in 
said  pond,  and  protecting  and  preserving  his  ice  thereon,  to  the 
damage  of  said  plaintiff,  as  he  says,  the  sum  oi  fifteen  hundred  doWaxs^ 
which  shall  then  and  there  be  made  to  appear  with  other  due  damages. 

\{Continuing  and  concluding  as  in  Form  No.  69Jfi.^)Y 

b.  Causing  Destruction  of  Corn-crop  Below  Dam. 

Form  No.  i  3  8  3  i . 
(Precedent  in  Hunter  v.  Pelham  Mills,  52  S.  Car.  280.)* 
[(^Commencing  as  in  Form  No.  5982. yy- 

1.  The  matter  to  be  supplied  within  tifif  in  the  action  in  which  this  com* 
[  ]  will  not  be  found  in   the  reported     plaint  was  filed. 

case.  See   also,    generally,  supra,    note  2, 

2.  There  was  a  verdict  for  the  plain-     p.  312. 

313  Volume  12. 


13831.  MILLS  AND  MILL  DAMS.  13831. 

(i).  The  defendant  above  named  is  a  corporation  created  by  and 
under  the  laws  of  this  State,  and  as  such  may  sue  and  be  sued  in  the 
courts  of  this  State. 

(2).  That  the  defendant  owns  and  operates  a  large  cotton  mill, 
situated  in  the  county  and  State  aforesaid,  on  Enoree  River,  and,  in 
order  to  utilize  the  waters  of  the  said  river  in  propelling  its 
machinery,  the  said  defendant,  many  years  ago,  constructed  and  built 
a  large  rock  dam  across  said  river,  about  thirty  feet  high  and  some  SOO 
feet  long,  thereby  damming  up  the  waters  of  said  river,  and  backing 
its  waters  about  three  miles  above  its  dam,  thereby  constructing  and 
maintaining  an  immense  reservoir,  that  holds  continuously  great 
quantities    of   water,    that    is    used    ordinarily    in    propelling    the 

machinery  of  the  defendant.     That  on  the day  oi  July,  iS96, 

the  defendant,  through  its  agents  and  servants,  negligently  and 
carelessly,  and  without  having  the  proper  regard  for  the  rights  of 
this  plaintiff,  did  open  its  floodgates  built  and  constructed  in  the 
aforesaid  dam,  and  kept  them  open  about  three  days,  thereby  turning 
loose  great  volumes  of  water  and  mud  in  and  upon  the  plaintiff's 
premises  and  growing  crop,  the  waters  thus  turned  loose  by  the 
defendant  causing  the  said  Ejioree  River  to  rise  to  such  a  height  as 
to  submerge  and  absolutely  destroy  plaintiff's  corn  crop  then  grow- 
ing adjacent  and  upon  the  banks  of  the  said  river. 

(3).  That  at  the  time  the  defendant  opened  its  floodgates,  the 
said  Enoree  River  had  in  its  banks  and  flowing  through  its  natural 
channel  more  than  the  usual  quantity  of  water  flowing  in  said  river 
on  account  of  recent  rains,  and  the  defendant  well  knew  this  fact, 
and,  notwithstanding  this,  the  defendant,  through  its  agents  and 
servants,  did  open  its  floodgates  and  turn  loose  the  waters  in  said 
reservoir  or  dam,  thereby  causing  the  said  waters  to  overflow  the 
banks  of  the  said  river  in  such  a  manner  as  to  absolutely  destroy 
plaintiff's  growing  crop  of  corn;  said  waters  and  mud  so  carelessly 
and  negligently  turned  loose,  as  aforesaid,  remained  upon  the  prem- 
ises and  growing  crop  of  the  plaintiff  for  the  space  of  three  days, 
thereby  killing  said  growing  crop  of  corn  and  otherwise  absolutely 
destroying  the  same. 

(4).   That  on  the  said  "day  oi  July,  i896,  the  plaintiff  was 

and  still  is  the  owner  of  a  certain  tract  of  land,  situate,  lying,  and 
being  on  the  waters  of  the  aforesaid  Enoree  River,  situate  and  lying 
below  the  property  and  dam  of  the  defendant,  as  set  forth  in  para- 
graphs two  and  three  of  this  complaint.  That  this  plaintiff  owns 
valuable  bottom  land  upon  and  adjacent  to  said  Enoree  River, 
especially  adapted  to  raising  corn,  and  that  at  the  usual  time  of 
planting  in  the  spring  of  this  year  i895,  the  plaintiff  planted 
about  twenty  acres  of  said  bottom  lands  in  corn,  having  bestowed 
great  labor  in  the  preparation  of  the  soil,  and  great  labor  and 
expense  in  the  cultivation  of  the  growing  crop  of  corn;  and  on  the 

said  day  oi  July,  i896,  the  defendant  aforesaid  did,  without 

any  regard  for  the  rights  of  the  plaintiff  or  his  property,  open  its 
floodgates  in  such  a  careless  and  negligent  manner  as  to  cause  great 
volumes  of  water  and  mud  to  flow  in  upon  the  plaintiff's  premises, 
causing  the  water  to  overflow  the  banks  of  the  said  Enoree  River  and 
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cover  the  growing  crop  of  corn  of  this  plaintiff  with  mud  and  water 
to  a  depth  of  ten  feet  or  more,  which  said  mud  and  water  remained 
thereon  for  the  space  of  three  days,  thereby  killing  said  crop  of  corn, 
and  otherwise  absolutely  destroying  the  same,  to  plaintiff's  damage 


Wherefore  plaintiff  demands  judgment  against  the  said  defendant 
for  %600  damages,  and  for  the  cost  of  this  action. 
\{Signature  and  verification  as  in  Form  No.  5932.^'\^ 


3.  For  Refusing-  to  Grind  Grist.^ 

Form  No.  13832. 

(Precedent  in  Merrill  v.  Cahill,  8  Mich.  55.)' 

[^(^Commencement  as  in  Form  No.  694.3^  commencement  of  suit.]^ 
For  this,  that  heretofore,  to  wit,  on  the  15t/i  day  ci  December,  iZ58y 
the  said  defendants  were  the  occupants  of  a  certain  grist-mill  situate 
and  being  in  the  township  of  Kalamazoo,  in  the  county  of  Kalamazoo, 
and  state  of  Michigan,  and  then  and  there  had  the  control  and  pos- 
session thereqf,  and  were  using  and  running  the  same;  and  being  so 
in  the  possession  and  occupancy  of  the  said  grist-mill,  the  said 
defendants,  at  the  time  and  place  aforesaid,  did  neglect  and  refuse 


1.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

2.  Bequisites  of  Complaint,  etc.  —  For 
the  formal  parts  of  a  complaint  or  dec- 
laration in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244.  Consult 
also  the  title  Penalties,  etc. 

Statutory  Provisions.  —  That  a  miller 
must  grind  grain  brought  to  his  mill 
in  rotation  as  it  is  received,  and  as  well 
as  the  condition  of  the  mill  and  water 
will  allow,  see  as  follows: 

Alabama.  —  Civ.  Code  (1896),  §  2897. 

Georgia.  —  i  Code  (1895),  §  1631  et  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  92,  pars.  6,  7. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5454  et  seq. 

Kansas. — Gen.  Stat.  (1897),  c.  148, 
§8. 

Kentucky. — Stat.  (1894),  §  2721. 

Maine. — Stat.  (Supp.  1895),  c.  57. 

Michigan.  —  Comp.    Laws   (1897),    § 

5073- 

Mississippi.  —  Anno.  Code  <^i892),  § 
2909. 

Missouri.  —  Rev.  Stat.  (1889),  §  7025 
et  seq. 

North  Carolina.  —  Code  (1883),  § 
1847. 

Oregon. —  Hill's  Anno.  Laws  (1892), 
§  3820. 


Tennessee.  — Codes  (1896),  §  3450. 
Virginia.  —  Code  (1887),  §  1359. 
Washington.  —  Ballinger  s    Anno. 
Codes  &  Stat.  (1897),  §  2910  et  seq. 

West  Virginia.  —  Code  (1891),  c.  44,. 

§37. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  I,  p.  300. 

3.  Michigan.  —  Comp.  Laws  (1897),  § 
5071  et  seq. 

See  also,  generally,  supra,  note  2, 
this  page. 

The  defendant  demurred  generally 
to  this  declaration,  but  the  demurrer 
was  overruled.  It  was  brought  under 
a  statute  (Mich.  Comp.  Laws  (1897),  § 
5071  et  seq.)  which  provides  that  the 
owner  or  occupier  of  any  grist-mill 
shall  well  and  sufficiently  grind  the 
grain  brought  to  his  mill  for  that  pur- 
pose, in  due  time  and  in  the  order  in 
which  it  shall  be  received.  The  court 
said:  "There  is  as  clear  a  duty  to 
receive  grain,  when  the  mill  is  run- 
ning, as  there  is  to  grind  it  when  re- 
ceived. The  duty  is  to  grind  grain 
brought  to  the  mill  in  the  order  of  its 
receipt.  To  allow  a  miller  to  refuse  to 
receive  it  when  brought  would  enable 
him  to  evade  the  statute  entirely  *  *  * 
When  a  mill  is  in  running  order,  and 
in  actual  employment  from  day  to  day 
in  custom  work,  we  think  the  statute 
applies,  and  forbids  any  impartiality." 
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to  receive  and  grind  in  said  grist-mill,  a  grist  of  said  plaintiff,  con- 
sisting of  a  large  quantity  of  wheat,  to  wit, /7£^^  bushels,  belonging  to 
and  being  the  property  of  the  said  plaintiff,  and  which  said  wheat  was 
then  and  there  offered  and  tendered  to  said  defendants  at  the  said 
grist-mill  by  said  plaintiff,  to  be  ground  by  them  for  said  plaintiff. 

And  the  said  plaintiff  further  avers  that  by  reason  of  the  -neglect 
and  refusal  of  said  defendants  to  grind  the  wheat  of  said  plaintiff  as 
aforesaid,  the  said  plaintiff  was  put  to  great  trouble  and  expense, 
and  to  a  great  loss  of  time  to  himself  and  team  in  going  to  and  from 
said  grist-mill  with  the  said  wheat,  and  suffered  great  damage  on 
account  of  the  neglect  and  refusal  of  said  defendants  to  grind  said 
wheat,  to  wit,  twenty  dollars;  to  the  said  plaintiff's  damage,  in  all,  of 
twenty-five  dollars,  and  contrary  to  chapter  132  of  the  Revised  Stat- 
utes of  1846  of  said  state.  [And  therefore  {continuing  and  concluding 
as  in  Form  No.  6P^).]i 

4.  For  Keeping:  False  Toll-dish.^ 

Form  No.  13833.^ 

(Precedent  in  Kirby  v.  Rice,  8  Yerg.  (Tenn.)  442.)* 

Wh  t  C     '^f    ^    '  [•  To  any  lawful  officer,  to  execute  and  return. 

Whereas,  Richard  Kirby  came  before  me,  Charles  Reeves,  one  of 
the  justices  of  said  county,  and  made  complaint,  that  Theodrick  B. 
Rice  of  said  county,  owning  a  mill  in  the  county  aforesaid,  has  for 
some  time  past  kept  in  his  mill  a  toll-dish  of  too  large  a  size  for  his 
half-bushel,  and  has  injured  him,  the  said  Kirby,  by  taking  more  than 
lawful  toll;  and  further,  the  said  Rice  has  not  kept  in  his  mill  a  peck 
measure,  nor  any  toll-dish,  agreeable  thereto,  as  the  law  requires: 
These  are  therefore  to  command  you,  to  summon  said  Rice  to 
appear  [before  me  or  some  other  justice  of  the  peace  for  said  county]* 
to  answer  said  Richard  Kirby,  in  a  plea  of  debt,  due  by  penalty,  of 
twelve  dollars  z.v\di  fifty  cents.® 

\Abraham  Kent,  Justice.]^ 

II.  CRIMINAL  PROSECUTION.'' 

1.  The  matter  enclosed  by  and  to  be  statute,  or  conclude,  contrary  to  the 
supplied  within  [  ]  will  not  be  found  form  thereof."  The  circuit  court 
in  the  reported  case.  quashed    the    warrant,    but    judgment 

2.  Beqaisites  of  Complaint,  etc.  —  For  was  reversed  in  the  supreme  court,  it 
the  formal  parts  of  a  complaint  or  dec-  being  held  that  "no  technicality  of  de- 
laration  "  in  a  particular  jurisdiction  scription  is  required  of  what  defendant 
see   the  titles   Complaints,    vol.   4,  p.  is  charged  with." 

1019;    Declarations,    vol.    6,    p.    244.  5,  The  words   within    []  satisfy  the 

See  also  the  title  Penalties,  etc.  form  for  a  summons  before  a  justice  of 

Statutory    Provisions.  —  See    list   of  the  peace  set  out  in  the  code.     Tenn. 

statutes  cited  infra,  note  i,  p.  317.  Code  (1896),  §  5958. 

3.  Tennessee. — Code  (1896),  §  3453.  6.  It  is   now  provided   that  the  pen- 
See   also,   generally,  supra,    note  2,  alty  shall  be  ten  dollars.     Tenn.  Code 

this  page.  (1896),  ^  3453. 

4.  It  was  moved  to  quash  this  war-  7.  Statutory  ProTisions.  —  See,  gen- 
rant  because  "  it  did  not  give  adescrip-  erally,  list  of  statutes  cited  supra,  note 
lion   of   the   offense,  according  to   the  i,  p.  300;  infra,  note  i,  p.  317, 
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1.  Fop  Keeping  False  Toll-dish.^ 

Form  No.  13834.* 
(Precedent  in  State  v.  Perry,  5  Jones  L.  (50  N.  Car.)  255.)^ 
[(^Commencing  as  in  Form  No.  10711)]*  that  John  Doe,  on  the  first 


1.  Bequisites  of  Indictment,  etc.  —  For 
the  formal  parts  of  an  indictment  or 
information  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9, 
p.  615;  Informations,  vol.  9,  p.  768. 

Statutory  Provisions.  —  In  many  of 
the  stales  the  taking  of  illegal  toll  is 
prohibited  by  statute.  In  some  states  it 
is  punishable  as  a  misdemeanor,  while 
in  other  states  the  person  from  whom 
the  illegal  toll  is  taken  has  a  right  of 
action  to  recover  penalty.  See  as  fol- 
lows: 

Alabama.  —  Crim.  Code (1896),  §  5554; 
Civ.  Code  (1896),  §  2897. 

Delaware.  —  Rev.  Stat.  (1893),  p.  519, 
c.  61,  §  I. 

Georgia, —  I  Code  (1895),  §  1631  et  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  92,  pars.  6,  9. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5454  et  seq. 

Kansas.  —  Gen.    Stat.    (1897),  c.    148, 

Kentucky.  — Stat.  (1894),  §  2721.    , 
Maine.  —  Stat.  (Supp.  1895),  c.  57. 
Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  108. 

Michigan.  —  Comp.    Laws   (1897),    § 

5073- 

Miniiesota.  —  Stat.  (1894),  g  7644. 

Mississippi.  —  Anno.  Code  (1892),  § 
2909. 

Missouri. —  Rev.  Stat.  (1889),  §  7026 
et  seq.,  as  amended  Laws  (1899),  p.  302. 

Nebraska.— QoTCiT^.  Stat.  (1899),  §  3836. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  142,  §§  20,  21. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2091,  §  I. 

North  Carolina.  — ZoAe.  (1883),  §  1847. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §^ 
4373.  7068. 

Tennessee.  —  Sode  (1896),  g  3450. 

Vermont.  — Stat.  (1894),  §  4362. 

Virginia.  —  Code  (1897),  §  1359. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  2910  et  seq. 

West  Virginia.  —  Code  (1891),  c.  44, 

§37- 

Purpose  for  Which  Mill  was  Used. — 
The  indictment  must  allege  the  pur- 
pose for  which  the  mill  was  used. 
State  -D.  Perry,  5  Jones  L.  (50  N.  Car.) 
252. 

Contents  of  Toll-dish.  — The  objection 
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that  "  the  indictment  does  not  aver  the 
contents  of  the  false  toll-dish,  so  that 
the  court  may  know  that  it  was  more 
than  one-eighth  of  a  half  bushel,"  is 
untenable.  It  is  sufficient  to  aver  that 
the  toll-dish  was  "a  false  toll-dish, 
contrary  to  the  form  of  the  statute." 
The  court  knows  from  the  statute  that 
one-eighth  is  the  proper  measure. 
State  V.  Perry,  5  Jones  L.  (50  N.  Car.) 
252. 

Precedent.  —  Indictment  in  State  v. 
Nixon,  5  Jones  L.  (50  N.  Car.)  257, 
reads  as  follows: 

"  Superior  Court  of  Law, 
Fall  Term,  1^57. 

The  jurors  for  the  State,  upon  their 
oath,  present,  that  Francis  Nixon, 
Nathan  Winslow,  Benjamin  Skinner, 
Tristram  L.  Skinner,  and  Edward 
Ward,  late  of  the  said  county,  on  the 
first  day  oi  January ,  in  the  year  of  our 
Lord  i8j7,  and  on  divers  other  days 
and  times,  between  that  day  and  the 
day  of  the  taking  of  this  inquisition, 
at  and  in  the  county  aforesaid,  were 
possessed  of,  and  did  keep,  a  certain 
public  mill,  and  do  still  possess  and 
keep  the  said  public  mill,  situate  in  or 
near  the  town  of  Hertford,  for  the  pur- 
pose of  grinding  for  toll,  wheat  and 
corn;  and  that  during  all  the  time  afore- 
said, in  the  county  aforesaid,  the  said 
defendants  did  unlawfully  keep  false 
toll-dishes  at  the  said  mill,  by  which 
false  toll-dishes,  the  good  people  of  the 
said  State  were  compelled  to  pay,  then 
and  there,  and  did  pay,  then  and  there, 
to  the  said  defendants,  more  than  law- 
ful toll  for  the  corn  and  wheat  then 
and  there  ground,  and  that  the  said 
defendants  did,  then  and  there  unlaw- 
fully receive  of  the  good  people  of  the 
State  more  than  lawful  toll,  to  wit,  one- 
sixth  of  the  corn,  then  and  there  ground, 
contrary  to  the  form  of  the  statute,"  etc. 

2.  North  Carolina.  — Code  (1883),  § 
1847  et  seq. 

See  also,  generally,  supra,  note  i, 
this  page. 

3.  This  indictment  was  framed  by 
the  court  and  was  set  out  in  the  opinion 
as  being  a  good  bill  to  satisfy  the  stat- 
ute. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 
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day  oi  January,  a.  d.  i857,  and  from  that  day  [and  the  day  of  the 
taking  of  the  inquisition,  at  and  in  the  county  aforesaid]^  was,  and  has 
been,  the  owner  of  a  certain  public  mill  situate  in  the  said  county, 
for  the  purpose  of  grinding  wheat  and  corn  for  toll,  and  that  on  the 
Jirst  day  of  August,  a.  d.  i857,  and  on  divers  other  days  [both  before 
and  since],  the  said  John  Doe,  in  his  mill  aforesaid,  did  keep  a  false 
toll-dish  of  the  contents  of  more  than  one-eighth  of  a  half  bushel  and 
peck  of  full  measure,  to  wit,  of  the  contents  of  one-seventh  part  of  a 
half  bushel,   contrary  to  [(continuing  and  concluding  as  in  Form  No. 

io7ii).y 

2.  For  Not  Maintaining-  Proper  Fish-way.^ 

Form  No.   i  383  5.^ 

(Precedent  in  State  v.  Gilmore,  141  Mo.  509.) 

[{Commencing  as  in  Form  No.  107 OS)]''- that  H.  G.  Gilmore,  late  of 
the  county  and  State  aforesaid,  on  the  28th  day  of  February,  a.  d. 
xW6,  at  the  county  of  Christian  and  State  oi  Missouri,  did  then  and 
there  unlawfully  erect  and  maintain  in  and  across  certain  waters  of 
this  State,  to  wit,  Finley  Creek,  said  waters  not  being  then  and  there 
wholly  upon  the  premises  of  said  H.  G.  Gilmore,  a  certain  dam,  with- 
out then  and  there  placing  and  maintaining  upon  said  dam  a  chute 
and  apron  of  not  less  than  fifteen  feet  wide,  and  sloping  from  each 
side  to  the  center,  the  same  so  that  such  center  should  be  at  \&2Atsix 
inches  lower  than  either  edge,  and  having  an  inclination  of  not  more 
than  forty-five  di&gx&t%,  and  *  *  *^  so  situated  that  the  main  current 
of  water  of  said  Finley  Creek  can  not  pass  over  said  apron  and  chute, 
against  the  peace  and  dignity  of  the  State. 

[{Signature  and  indorsements  as  in  Form  No.  10703. y^ 

1.  The  matter  enclpsed  by  and  to  be  3.  Missouri. — Rev.  Stat.  (1889),  §  7023. 
supplied  within  []  will  not  be  found  in  See  also,  generally,  supra,  note  i, 
the  reported  case.  p.  300. 

2.  See  also  the  title  Fish  and  Game,  4.  In  the  indictment  as  get  out,  the 
vol.  8,  p.  624,  and  particularly  Form  word  "not"  appeared  between  the 
No.  9552,  which  is  an  indictment  against  words  "and"  and  "so."  This  was 
a  mill  owner  for  failure  to  provide  fish-  held  to  invalidate  the  indictment,  "  be- 
way  in  dam.  cause  the  requirement  of  the  law  is  that 

Eequisites  of  Indictment,  etc.  —  For  the  the  apron  be  '  so  situated  '  that  the  main 

formal  parts  of  a  criminal  complaint,  current  of  water   would   pass  over  it, 

indictment  or  information  in  a  particu-  whereas,  the  indictment  avers  that  the 

lar  jurisdiction  see  the  titles  Criminal  apron  was  '  not  so   situated,'  etc.,  just 

Complaints,    vol.    5,    p.   930;    Indict-  the  opposite   of   what   the   statute   re- 

MENTs,  vol.  9,  p.  615;  Informations  IN  quires."     By    leaving    out    the    word 

Criminal  Cases,  vol.  9,  p.  768.  "  not"  the  indictment  is  sufficient. 

318  Volume  12. 


MINES  AND  MINING. 

By  Harold  N.  Eldridge. 

I.  CIVIL  ACTION,  320. 

1.  For  Breach  of  Contract^  320. 

a.  To  Develop  Mining  Property  Jointly^  320. 

b.  To  Work  and  Operate  Mine,  2)'2(i. 
9.  For  Converting  Timber  on  Claim,  327. 

3.  For  Digging  Up  and  Converting  Ore,  328. 

a.  Declaration,  328. 

b.  Plea  or  Answer,  330. 

(i)  Alleging  Locus  in  Quo  in  Defendant,  330. 

(2)  Alleging  Locus  in  Quo  in  Defendant' s  Principaly 

4.  For  Injuries  to  Person,  332. 

a.  Due  to  Defective  Roof,  332. 

b.  Due  to  Defective  Shaft,  334. 

5.  For  Injuries  to  Surface  Support,  335. 

6.  To  Enforce  Miners'  Liens,  335. 

7.  To  Try  Adverse  Claim,  339. 

a.  Complaint,  Declaration  or  Petition,  339. 

(i)   Under  State  Statute  to  Quiet  Title,  341. 
(2)   Under  United  States  Statute,  342, 

{a)  By  Person  ifi  Possession,  343. 

(<5)  By  Person  Ousted  from  Possession^  347. 

b.  Order  Gratiting  Temporary  Injunction,  351. 

II.  CRIMINAL  PROSECUTION,  352. 

1.  For  Destroyitig  Location  Notice,  352. 
».  For  Injuring  Mineral  Ditch,  352. 

CROSS-REFERENCES. 

For  Form  of  Crimittal  Complaint  for  Illegally  Employing  Child  in  Coal 

Mine,  see  the  title  CRUELTY  TO  CHILDREN,  vol.  5,  Form 

No.  6768. 
For  Form  of  Information  for  Not  Having  Shot-firers  in  Mine,  see  the 

title  DIRECTORS  AND   CORPORATION  OFFICERSy 

vol.  6,  Form  No.  74po. 
For  Form  of  Complaint  to  Recover  Possession  of  Mining  Lode,  see  the 

title  EJECTMENT,  vol.  7,  Form  No.  8128. 
See  also  the  title  EXPLOSIONS  AND  EXPLOSIVES,  vol.  8,  p. 

414;  and  the  GENERAL  INDEX  to  this  work. 

319  Volume  12. 


13836.  MINES  AND  MINING. 

I.  Civil  Action.^ 

1.  For  Breach  of  Contract.^ 

a.  To  Develop  Mining  Property  Jointly. 


13836. 


1.  Statntory  provisiong  relating  to 
mines  and  mining  exist  in  the  follow- 
ing states: 

Alabama. — Civ.  Code  (i8g6),  §  2899 
et  seq. ;  Crim.  Code  (1896),  §  5409  et  seq. ; 
Laws  (1897),  p.  1099. 

Arizona.  —  Rev.  Stat.  (1887),  §  2349 
et  seq.\  Pen.  Code  (1887),  §  947;  Laws 
(1897),  p.  in;  Laws  (1899),  PP-  ^5.  21. 

Arkansas.  — Sand.  &  H.  Dig.  (1894),  § 
5063  etseq.]  Laws  (1899),  p.  165. 

California.  —  Gen.  Laws  (1897),  tit. 
183  et  seq.\  Civ.  Code  (1897),  appendix, 
p.  802  et  seq.;  §§  i^2\et  seq.,  25 1 1  et  seq.\ 
Code  Civ.  Proc.  (1897),  "§i^  748,  1183, 
1529- 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§^  581  et  seq.,  2393  ^/ j-t"^. ,  3136  ^/ j^?^.; 
Laws  (1893),  c.  124;  Laws  (1895),  c.  ^9; 
Laws  (1897),  c.  62. 

Connecticut.— Gen.  Stat.  (1888),  §§ 
16,  3827. 

Georgia.  —  I  Code  (1895),  §  650  et  seq. ; 
2  Code  (1895),  §  3114;.  3  Code  (1895),  § 
215  ^/  seq. 

Idaho.  —  Rev.  Stat.  (1887),  §§  3100 
et  seq.,  2300  et  seq.;  Laws  (i8gi),  p.  118; 
Laws (1893),  p.  152  et  seq.;  Laws  (1895), 
p.  25  et  seq.;  Laws  (1899),  pp.  316,  335. 

Illitiois. — Starr  &  C.  Anno.  Stat. 
(1896),  cc.  93,  94;  Laws  (1897),  p.  268; 
Laws  (1899),  p.  300  et  seq. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5458  et  seq.;  Laws  (1897),  c.  84;  Laws 
(1899),  cc.  144,  167. 

loiva.  —  Code  (1897),  §  2478  et  seq.; 
Laws  (1898),  c.  59. 

Kansas. — Gen.  Stat.  (1897),  c.  149; 
Laws  (1899),  c.  165. 

Kentucky.  — Stat.  (1894),  §  2722;  Stat. 
(Supp.  1899),  c.  88. 

Maryland.— 'Pnh.  Gen.  Laws  (1888), 
art.  23,  §  144  et  seq.;  Laws  (1896),  c.  133. 

Massachusetts.  —  Pub.  Stat.  (1888),  p. 
106. 

Michigan. — Comp.  Laws  (1897),  §§ 
4526  et  seq.,  6972  et  seq.,  7075  et  seq., 
I1651  et  seq.;  Acts  {1899),  p.  93  et  seq. 

Minnesota.  —  Laws  (1895),  c.  105; 
Laws  (1899),  c.  144. 

Missouri.  — Rev.  Stat.  (1889),  §  7034 
et  seq.;  Laws  (1891),  p.  182;  Laws  (1897), 
p.  199  et  seq.;  Laws  (1899),  p.  303  et  seq. 

Montana.  —  Pol.  Code  (1895),  §  3610 
et  seq.;  Civ,  Code  (1895),  §  3350  <?/ j^^. ; 


Code  Civ.  Proc.  (1895),  §  2660  et  seq.; 
Pen.  Code  (1895),  ^§  474,  704  et 
seq.;  Laws  (1897),  pp.  66,  245;  Laws 
(1899),  p.  105. 

Nevada. — Gen.  Stat.  (1885),  §§  244 
et  seq.,  2650  et  seq.,  3334  et  seq.,  39OO; 
Stat.  (1897),  c.  89;  Stat.  (1899),  c.  77. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1904,  §  37  et  seq. 

New  Mexico.  — Comp.  Laws  (1897), 
§  2286  et  seq. 

New  York.-'&ixAi,.  Rev.  Stat.  (1896), 
p.  2069,  §  I  et  seq.;  Laws  (1897),  p.  487 
et  seq. 

North  Carolina.  — Code  (1883),  §  3292 
et  seq.;  Laws  (1897),  c.  251. 

North  Dakota.  — K&v.  Codes  (1895), 
§  1426  et  seq. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
290  et  seq.,  6925;  Laws  (1898),  p.  33  et 
seq. ;  p.  163  et  seq. 

Oklahoma. — Stat.  (1893),  §  1071  et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  2175  et  seq.,  3827  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1&94),  p.  1340  et  seq.;  Laws  (1893),  p. 
52  et  seq. ;   Laws  (1897),  p.  287  et  seq. 

South  Dakota.  —  Dak,  Comp.  Laws 
(1887),  j5  1997  et  seq. ;  Laws  (1897),  c.  92; 
Laws  (1899),  c.  113  et  seq. 

Tetttiessee.  — Code  (1896),  §  313  et  seq. 

Texas.  —  Rev.  Stat.  (1895),  art.  3481 
et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §  1495  et 
seq.;  Laws  (1899),  c.  14. 

Virginia.  —  Code  (1887),  §  2570  et  seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &'Stat.  (1897),  g  3145  et  seq.; 
Laws  (1899),  cc.  34,  45,  147. 

West  Virginia.  —  Code  (1891),  p.  991 
et  seq. ;  Acts  (1897),  c,  59. 

Wisconsin.  —  Stat.  (1898),  §§  1647  et 
seq.,  1728^. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1617 
et  seq.;  Laws  (1888),  c.  40;  Laws  (1890), 
c.  80. 

United  States.  — Rev.  Stat.  (1878),  §§ 
2318  et  seq.,  910,  2471  etseq.;  Rev.  Stat. 
(Supp.  1881),  pp,  28,  135,  257,  327,  506, 
609. 

2.  Seqnisites  of  Complaint,  etc,  —  For 
the  formal  parts  of  a  complaint  or  dec- 
laration in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol,  6,  p.  244. 
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Form  No.  13836. 

(Precedent  in  Lawrence  v.  Robinson,  4  Colo.  567.)' 

[(^Commencing  as  in  Form  No.  6911.y\^ 

That  on  or  about  the  1st  day  of  July,  i87<?,  the  said  plaintiffs,  and 
the  said  William  J.  Robinson  and  Mathew  J.  /unkin,  were  citizens  of 
the  United  States,  residing  in  said  county  of  Custer,  State  of  Colorado. 
That  on  the  said  day  these  plaintiffs  and  the  said  defendants,  Robinson 
and  Mathew  J.  Junkin,  made  and  entered  into  a  contract  in  and  by 
which  it  was  then  and  there  mutually  agreed  by  and  between  them, 
the  said  parties,  plaintiff  and  defendant  last  named,  that  they  would 
each  and  all  engage  in  the  business  of  prospecting  ifor,  and  develop- 
ment of  lode  mining  property  in  Hardscrabble  mining  district,  Colorado. 
That  each  and  all  of  the  said  parties  should  give  his  time  and  atten- 
tion to  said  business,  and  should  furnish  his  work  and  labor  for  the 
purpose  of  said  business.  That  each  of  them  should  furnish  equal 
shares  and  proportions  of  all  moneys  and  materials  and  labor  neces- 
sary for  the  purposes  of  said  business  of  discovery  and  development, 
and  that  each  of  the  said  parties  should  also  furnish  his  proportionate 
share  of  the  tools  and  implements  necessary  and  proper  for  the  said 
work.  That  any  and  all  mining  property  discovered  or  developed  by 
them,  or  by  any  one  or  more  of  them,  should  be  held  by  them,  and 
each  of  them,  and  all  of  them,  as  tenants  in  common,  and  each  having 
and  holding  an  undivided  one-fourth  interest.  That  any  mining 
property  so  struck,  discovered  or  developed  in  said  district,  when 
developed  by  them,  or  either  of  them,  sufficiently  to  be  recorded, 
should  be  recorded  in  the  names  of  all  the  said  parties  to  said  agree- 
ment, and  for  their  mutual  use  and  benefit  as  aforesaid.  And  that 
all  mining  property  discovered,  developed,  located  or  recorded  by 
them,  or  either  of  them,  in  said  district,  should  be  the  property  in 
common  of  the  said  parties  thereto,  and  should  be  held  by  them, 
as  the  sole  and  only  owners  thereof. 

That  under  and  in  pursuance  of  said  agreement,  the  said  parties 
thereto  did,  and  after  the  said  1st  day  of  July,  iS78,  enter  upon  the 
said  business  of  prospecting  for,  and  discovery  and  development  of 
mining  property  in  the  said  Hardscrabble  mining  district,  and  that  in 
pursuance  of  such  business  they  did  discover  and  develop,  and  cause 
to  be  surveyed  and  recorded,  in  the  records  of  Custer  county,  certain 
lode  mining  property  hereinafter  described.  That  the  said  plaintiffs 
also,  in  pursuance  of  said  contract,  gave  their  time  and  attention  to 
the  said  business,  and  bestowed  thereon  their  work  and  labor,  and 
also  furnished  their  proportionate  share  of  all  money,  materials,  and 
tools,  and  provisions  necessary  for  carrying  on  the  said  business,  as 
well  for  discovery  and  development  as  for  the  location  and  record  of 
said  property,  and  have  from  said  1st  day  of  July,  i878,  up  to  the 
present  time  of  filing  this  complaint,  been  at  all  times  anxious  and 
ready  and  willing  to  carry  out  and  abide  by  such  contract  in  all 
respects,  and  to  discover  and  develop  mining  property,  and  cause  the 

1.  A  demurrer  to  this  complaint  was  2.  The  matter  to  be  supplied  within 
overruled  in  the  supreme  court.  [  ]  will  not  be  found  in  the  reported  case. 
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same  to  be  located  and  recorded  for  the  joint  use  and  benefit  of  all 
the  parties  to  said  contract. 

That  in  pursuance  of  said  agreement,  and  in  carrying  on  the  said 
business,  the  said  plaintiffs  and  the  said  defendants,  Robinson  and 
Mathew  J.Junkin^  did  on  the  1st  day  oi  July,  a.  d.  i87(5,  locate  in 
said  mining  district,  a  lode,  known  and  called  the  Victor  ledge,  or 
lode;  and  on  the  2d  day  oi  July  they  also  located  and  since  caused  to 
be  recorded,  a  lode,  or  ledge,  in  said  mining  district,  known  and 
called  the  Calumet  lode,  or  ledge,  which  said  locations  were  made  in 
the  name  of  all  the  said  parties,  and  in  pursuance  of  the  agreement 
above  set  forth. 

That  on  the  16th  day  oi  August,  A.  d.  1875",  one  of  said  parties,  to 
\iit:  John  W.  Lawrence,  having  made  a  discovery,  and  commenced  to 
work  therein,  located  two  mining  claims  in  said  mining  district,  by 
setting  up  a  stake  with  his  name  written  thereon,  which  said  claims 
are  not  yet  located  in  form,  but  are  still  claimed  by  the  said  Law- 
rence; and  that  said  claims  were  prospected  for  and  found  by  him 
while  he  was  at  work  under  the  said  agreement;  and  that  he  holds 
the  same  for  the  sole  use  and  benefit  of  all  of  said  parties  to  said 
agreement;  and  that  he  is  ready  and  willing  and  always  intended  ta 
cause  the  same  to  be  fully  and  completely  located  and  recorded  in 
the  names  of  all  the  parties  to  the  said  agreement,  and  for  their  sole 
use  and  benefit,  in  accordance  with  the  tenor  and  effect  of  said 
agreement. 

That  on  the  19th  day  oi  August,  a.  d.  1875",  the  said  Ed^vard  A^ 
unburn  discovered  a  lode  in  said  Hardscrabble  mining  district,  and 
erected  thereon  a  discovery  stake,  with  the  names  of  all  the  parties 
to  said  agreement  thereon,  and  the  name  of  the  lode,  to  wit:  the  Spar 
lode,  or  ledge,  and  the  date  of  discovery  thereon.  That  said  lode, 
ledge,  or  deposit,  was  prospected  for,  discovered  and  staked  under  and 
in  pursuance  of  the  said  agreement  above  set  forth,  and  for  the  use 
and  benefit  thereto,  as  shown  by  the  certificate  of  location  on  record. 

That  on  the  19th  day  oi  August,  a.  d.  i87<5',  the  said  William  J. 
Robinson  discovered  a  lode  in  said  district,  and  erected  thereon  a  dis- 
covery stake,  with  the  names  of  the  said  parties  to  said  agreement 
thereon,  and  the  name  of  the  lode,  to  wit:  the  No.  Five  lode.  That 
on  the  21st  day  oi  August,  a.  d.  i875,  these  plaintiffs  also  discovered 
another  lode  in  said  district,  and  erected  thereon  a  discovery  stake 
with  the  names  of  all  the  said  parties  to  said  agreement,  and  the 
name  of  the  lode,  to  wit:  the  Whetstone  lode,  and  the  date  of  the  dis- 
covery written  thereon.  That  said  lodes  were  prospected  for,  discov- 
ered and  located,  and  recorded,  under  and  in  pursuance  of  the  said 
agreement  above  set  forth,  and  for  the  use  and  benefit  of  the  said 
parties  thereto,  as  shown  by  the  certificate  of  location  on  record. 
That  on  the  SOth  day  of  August,  a.  d.  1876",  the  said  defendant, 
William  J.  Robinson,  discovered  a  lode,  and  erected  a  discovery  stake 
thereon,  which  stake  had  the  names  of  all  the  parties  to  said  agree- 
ment, the  name  of  the  lode,  to  wit:  the  Iron  Mine  lode,  and  date  of 
discovery  written  thereon,  which  said  discovery  and  staking  was 
also  done  for  the  use  and  benefit  of  the  said  parties  to  said  agree- 
ment, and  in   pursuance   thereof.     That  on  the  SOth  day  of  August^, 
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A.  D.  i87<S',  the  "^XdixviXAS.^  Edward  A.  Htlburn,  discovered  a  lode  in  said 
district,  and  erected  a  discovery  stake  thereon,  with  names  of  the 
said  parties  to  said  agreement,  and  the  name  of  the  lode  thereon,  to 
wit:  the  No.  Ntfie  lode,  and  the  date  of  discovery  written  thereon. 
That  afterward,  to  wit:  on  the  16th  day  of  October,  a.  d.  i87<?,  the 
certificate  of  location  of  said  lode  was  duly  recorded  in  the  names  of 
the  parties  to  said  agreement  above  mentioned,  and  in  pursuance 
thereof,  as  shown  by  said  certificate  of  location  on  record  in  the  office 
of  the  county  clerk  and  recorder  for  Custer  county,  Colorado. 

That  while  said  agreement  was  in  force,  and  on  the  2d  day  of 
September,  a.  d.  1876*,  the  said  defendants,  William  /.  Robinson  and 
Mathew  J.Junkin,  discovered  and  located  a  certain  lode,  ledge,  or 
deposit,  in  said  mining  district,  called  the  Plata  Verde  lode,  and 
caused  the  certificate  of  location  thereof  to  be  recorded  in  the  office 
of  the  recorder  of  deeds  of  Custer  county,  on  the  11th  day  of  Septem- 
ber, i87S,  which  certificate  is  in  words  and  figures  following,  to  wit: 
{Here  is  set  out  the  certificate^}-  That  the  greater  part  of  the  ground 
now  covered  by  the  said  Plata  Verde  lode  had  before  that  time  been 
partially  appropriated  and  designated  as  the  property  of  the  said 
Hilburn,  Lawrence,  Robinson  and  Mathew  J.  Junkin,  by  all  the  said 
last-mentioned  parties,  who,  on  the  11th  day  oi  July,  iS78,  dis- 
covered mineral  therein,  and  thereupon  erected  a  stake  at  the  point 
where  such  discovery  was  made,  with  the  following  inscription 
thereon:  {Here  was  given  inscription^."^ 


1.  Certificate  referred  to  in  the  text 

was  as  follows: 

"  State  of  Colorado,  ) 

County  of  Custer,  \ 

The  Plata  Verde  lode,  or  ledge,  lo- 
cated by  William  J,  Robinson  and  Mathew 
J.  Junkin.  on  the  2d  day  of  September, 
A.  D.  i87<?,  claim  1^500  feet  horizontal 
lineal  measurement,  £oo  feet  on  the  S., 
70°  JO  W.,  true  (var.  14°  E.)  side,  and 
1,000  feet  on  the  N.,  70°  jo  E. ,  true 
(var.  7^"  E.)  side  of  discovery  shaft,  and 
ijo  feet  on  the  N.  side  of  center  line; 
said  Plata  Verde  claim  Is  marked  and 
described  by  a  substantial  stake  at  each 
of  the  four  corners,  and  also  a  stake  at 
the  center  of  each  side  line;  situate 
in  Hardscrabble  mining  district,  Custer 
county,  State  of  Colorado.  The  discovery 
shaft  of  said  claim  is  situate  south  79° 
40  E. ,  true  (var.  i^  E.)  distance,  1,160 
feet  from  the  section  corner  for  sections 
g,  10,  i§  and  16,  of  township  22  south, 
range  J2  west,  and  in  said  Plata  Verde 
ledge,  deposit  of  mineral  bearing  rock 
in  place,  or  lode  claim,  located  in  the 
northwest  1-4  of  section  i^,  of  township 
and  range  aforesaid,  and  in  the  south- 
west 1-4  of  section  10  of  same  township 
and  range,  and  are  the  surface  bounda- 
ries of  above  named  lode  claim,  more 
fully  and  clearly  described  in  the  field 


notes  of  the  surveyor  accompanying 
and  made  a  part  of  this  certificate,  with 
var.  i^  E.,  run  from  center  of  discovery 
shaft  south  70°  jo  W.,  true  500  to  the 
north-east  of  center  line;  thence  south 
iQ°  JO  E.,  /j'o,  to  south  corner;  thence 
north  70°  JO  E.,  750,  to  the  S.  S.  L.  C. 
stake;  thence  north  70°  jd  E.  y^o,  to 
eastcorner;  thence  north  ig°  jd  W.,joo, 
to  north  corner;  thence  south  yo°  jd 
W.,  y^o,  to  N.  S.  L.  stake;  thence  south 
70°  jo'  W.,  to  west  corner;  thence  south 
ig°  jd  E.,  ijo,  to  west  end  of  center 
line,  or  point  of  commencement  of  sur- 
face boundary  survey.  The  individual 
interest  of  the  several  locators  is  as 
follows,  to  wit:  William  J.  Robinson, 
one-half,  Matheiu  J .  Junkin,  one-half. 

Survey  made  September  10,  1&7S,  by 
Carl  Wulstein,\J.  S.  mineral  land  sur- 
veyor." 

2.  The  inscription  referred  to  in  the 
text  was  as  follows: 

"/m/v  f/th,  1S7S. 
The  CliJ""  Lode  or  Deposit. 

We,  the  undersigned,  claim  7,500  feet 
of  this  claim,  (/^<?o  feet)  fourteen  hun- 
dred and  eighty  feet  north  of  west,  and 
(20)  ttventy  feet  south  of  east,  Hard- 
scrabble mining  district,  Custer  County. 
E.  A.  Hilburn.  W.  J.  Palmer. 
J.  W.  Lawrence.     M.  J.  Junkin." 
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That  such  digging  and  staking  was  done  for  the  use  and  benefit 
of  the  said  parties  on  said  stake  named,  by  virtue  of  the  agreement 
above  mentioned,  and  the  said  stake  was  erected  to  give  notice  of 
the  rights  of  the  parties;  and  the  said  plaintiffs  had  always  intended 
to  go  on  and  complete  the  development  of  the  said  property,  and 
procure  the  same  to  be  properly  recorded.  But  the  said  defendants 
herein  afterward,  to  wit:  on  the  ^</day  of  September^  iS78,  by  chang- 
ing the  apparent  direction  of  the  said  lode,  or  ledge,  and  by  chang- 
ing discovery  at  another  place,  have  located  nearly  the  entire  claim 
that  was  intended  to  be  covered  by  the  said  C/i^  lode,  and  are  now 
claiming  the  same,  and  plaintiffs  aver  that  the  location  of  the  Plata 
Verde  is  on  the  same  lode,  ledge,  or  deposit,  and  principally  on  the 
same  ground  covered  by  the  said  Cliff  lode. 

That  while  said  agreement  was  in  force,  and  on  the  6th  day  of 
September,  i878,  said  Robinson  and  Mathew  J.  Junkin  discovered, 
developed  and  located,  in  the  names  of  all  the  parties  to  the  said 
agreement,  and  for  their  use  and  benefit,  a  claim  known  and  called 
the  Mino  Rico  lode,  ledge  or  deposit,  and  caused  the  same  to  be 
recorded  in  the  office  of  the  recorder  of  deeds  of  said  Custer  county, 
which  certificate  of  location  was  in  words  and  figures  following,  to  wit: 
i^Here  is  set  out  the  certificate').'^ 

These  plaintiffs  aver  that  the  said  Frank  W.  Junkin  had  not,  at  the 
time  of  the  making  of  the  said  record,  any  right  to  any  share  what- 
ever in  said  claim,  to  the  knowledge  of  these  plaintiffs,  and  that  if  he 
has  any  right  to  share  in  any  part  or  portion  of  sdiid  Mino  Rico  lode, 
it  exists  only  by  virtue  of  some  agreement  made  with  the  said  defend- 
ants, or  one  of  them,  and  not  with  either  of  these  plaintiffs,  nor  was 
any  contract  made  with  their  consent;  and  that  the  said  apportion- 
ment of  one-fifth  to  each  of  said  parties  named  therein,  as  set  forth 
in  said  certificate,  is  erroneous,  and  was  not  made  with  knowledge  of 
plaintiffs  or  by  their  consent.  These  plaintiffs,  further  aver  that  all 
of  the  said  above-mentioned  lodes  are  located  upon  the  public  lands 
of  the  mineral  region  belonging  to  the  United  States,  and  was  at  the 
time  of  location  unoccupied.  That  ever  since  the  recording  of  said 
Plata  Verde  lode,  the  said  Robinson  and  Mathew  J.  Junkin,  as  these 
plaintiffs  are  informed  and  believe,  have  claimed,  and  are  now  claim- 
ing that  these  plaintiffs  are  not  entitled  to  any  interest  in  or  to  any 
part  or  portion  of  the  said  Plata  Verde  lode,  and  deny  that  the  plain- 
tiffs have  any  interest  therein  by  virtue  of  said  agreement,  or  by 
virtue  of  the  location  of  the  said  lode,  or  by  virtue  of  the  staking  of 
said  Cliff  lode  above  mentioned.  That  on  the  22d  day  of  October, 
iS78,  -at  said  Custer  county,  these  plaintiffs  presented  to  said  Robin- 
son and  Mathew  J.  Junkin,  deeds  of  quit-claim  of  the  interest  as 
it  appears  of  record,  to  an  undivided  ttvo-fourths  of  said  Plata  Verde 
lode,  which  said  deeds  were  from  the  soXd  Robinson  and  Mathew  J. 
Junkin  to  these  plaintiffs,  and  requested  the  said  parties  last  men- 
tioned to  sign  the  same;  and  that  at  the  same  time  they  also  pre- 
sented and  offered  to  deliver  to  the  said  Robinson  and  Mathew  J. 
Junkin,  deeds  of  quit-claim  executed  by  these  plaintiffs  to  the  said 

1.  This  certificate  is  like  the  one  set  out  supra,  note  i,  p.  323. 
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Robinson  dind  Mathe^u  J.  Junkin,  of  an  undivided  tivo-fourths  of  all 
lodes  discovered,  developed,  located,  or  recorded  by  them,  or  either 
of  them,  in  said  Hardscrabble  mining  district,  since  the  1st  day  of 
July,  iS78;  and  that  on  the  ^^^  day  oi  October,  i87'8,  these  plaintiffs 
also  demanded  a  deed,  and  presented  to  the  said  Robinson  a.nd  Mathew 
J.  Junkin  and  Frank  W.  Junkin. 

These  plaintiffs  further  allege  that  they  are  informed  and  believe 
that  the  said  defendants  are  each  claiming  one-fifth  interest  in  said 
Mino  Rico  lode,  when  in  truth  and  fact  they  are  entitled  to  but  two- 
fourths  of  the  lode ;  and  the  said  Frank  W.  Junkin  has  conspired  with 
the  said  Robinson  and  Mathew  J.  Junkin  to  cheat  and  defraud  these 
plaintiffs  of  one-tenth  of  sddd  Mino  Rico  lode. 

That  said  Plata  Verde  and  the  said  Aliho  Rico  lodes  are  of  great 
value  for  the  silver  mineral  they  contain.  That  the  said  defendants, 
Robinson  and  Mathew  J.  Junkin,  are  in  possession  of  the  said  lodes, 
and  are  taking  oiit  of  the  said  Plata  Verde  lode  large  quantities  of 
rich  and  valuable  silver  bearing  ore  of  great  value.  That  they,  the 
said  defendants  last  named,  not  only  deny  plaintiff's  rights,  title  and 
interest  to  said  lodes,  but  also  to  their  interest  in  and  to  the  ore 
mined  therefrom,  and  are  now  threatening  to  sell  said  ore,  and  the 
said  Plata  Verde  lode,  and  that  the  plaintiffs  believe  they  will  sell  the 
said  lode,  and  ore  mined  and  taken  from  the  same,  unless  prevented 
by  an  order  of  this  court.  The  plaintiffs  therefore  pray  that  they 
may  have  judgment  herein  against  the  said  defendants.  That  the 
said  lode  mining  property  above  described,  as  discovered,  developed, 
located  or  recorded,  by  the  plaintiffs,  and  the  said  Robinson  and 
Mathew  J.  Junkin,  or  either  of  them,  in  Hardscrabble  mining  district, 
Custer  county,  Colorado,  since  the  1st  day  of  July,  i878,  shall  be 
adjudged  to  be  the  property  of  the  said  Hilburn,  Robinson,  Lawrence 
and  Matheiu  J.  Junkin,  as  tenants  in  common,  the  same  as  though 
the  said  lode  property  had  been  located  and  recorded  in  the  names 
of  all  the  said  last  mentioned  parties,  and  in  accordance  with  the 
terms  of  the  said  contract.  That  the  said  Hilburn,  Robinson,  Law- 
rence and  Mathew  J.  Junkin  be  adjudged  and  decreed  to  make,  exe- 
cute, and  deliver,  each  to  the  other,  such  deed  or  deeds  as  may  be 
necessary  to  convey  to  each  other,  such  undivided  interest  in  any 
and  all  mining  property,  developed  and  discovered,  located  or 
recorded,  in  %^Xd  Hardscrabble  mining  district,  by  any  one  or  more  of 
them,  and  not  located  and  recorded  in  the  names  of  all.  as  by  virtue 
of  said  agreement  they  are  entitled  to  hold.  That  the  said  defend- 
ants may  also  be  decreed  and  adjudged  to  convey  to  the  said  plain- 
tiffs herein  a  sufficient  interest  in  the  said  Mino  Rico  lode,  to  make 
the  interest  of  the  said  plaintiffs  an  undivided  two-fourths,  in  accord- 
ance with  their  rights  under  said  contract.  That  an  accounting  may 
be  taken  of  the  value  of  all  ores  taken  out  of  said  Plata  Verde 
lode,  or  any  other  of  said  lodes  above  mentioned,  and  sold  or  con- 
verted to  the  use  of  the  defendants,  by  said  defendants,  or  either  of 
them,  and  also  an  account  of  moneys  paid  out  or  expended  by  said 
parties  to  said  agreement,  since  the  1st  day  .  f  July,  \878,  in  and 
about  the  said  business  of  prospecting  for  development  and  recording 
of  lodes.     And  that  the  said  parties  may  be  decreed  to  pay  each  to 
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the  other  such  sums  as  shall  be  found  due  to  the  other,  for,  or  on 
account  of  moneys  paid  or  for  moneys  received  for  sale  of  ore,  or 
otherwise,  mined  or  taken  from  any  lode  property  found  to  be  the 
property  of  the  said  parties.  That  the  said  defendants  be  enjoined 
from  carrying  away  or  disposing  of  any  ore  mined  or  taken  out  of 
said  lodes  above  mentioned,  or  from  selling,  bonding,  or  in  anywise 
disposing  of  or  incumbering  more  than  htw-fourths  of  said  lodes, 
until  the  further  order  of  court;  and  that  to  secure  this  end,  a  tem- 
porary injunction  may  issue  therefor  out  of  this  court.  That  some 
proper  person  may  be  appointed  by  this  court,  as  a  receiver,  to  take 
charge  of  any  and  all  ores  that  may  now  be  mined  in  said  lode,  or 
that  has  been  taken  out  of  said  lodes  above  mentioned,  with  power 
to  dispose  of  the  same  for  the  use  and  benefit  of  all  the  parties  to  the 
said  agreement  above  mentioned,  and  that  the  plaintiffs  have  judg- 
ment against  said  defendants  for  their  costs  expended  herein,  and 
such  other  and  further  relief  as  may  herein  be  meet  and  proper. 
\{^Signature  and  verification  as  in  Form  No.  5911.)]^ 

b.  To  Work  and  Operate  Mine. 

Form  No.  13837. 

(Precedent  in  Lambie  v.  Sloss  Icon,  etc.,  Co.,  118  Ala.  429.)* 

U  Title  of  court  and  cause  as  in  Form  No.  5901.  y^ 

{Following  four  other  coutits,^  the  fifth  count  of  the  complaint  was  as 
follows:^ 

Plaintiffs  claim  of  defendant  thirty-five  thousand  dollars  damages  for 
the  breach  of  a  contract  entered   into  between  the   plaintiffs  and 

defendant  on  the day  of  December .^  i892,  viz.,  the  contract  set 

out  in  the  first  count  of  this  complaint  and  said  contract,  as  therein 
set  out,  is  here  referred  to  and  made  a  part  of  this  count.  Plaintiffs 
further  allege  that  as  a  part  of  this  contract,  defendant  took  plain- 
tiffs upon  the  land  and  showed  them  the  area  of  the  land  under  which 
said  "B"  mine  was,  and  also  discussed  with  plaintiffs  the  mining  of 
said  coal  to  the  extreme  limits  of  said  area,  exhibited  to  the  plaintiffs 
a  map,  then  in  the  possession  of  the  defendant,  which  map  defined 
the  limits  of  said  "j9  "  mine,  and  showed  the  area  of  coal  therein. 
And  plaintiffs  further  aver  that  both  plaintiffs  and  defendant,  at  the 
time  said  contract  was  entered  into,  knew  the  plaintiffs  would  have 
to  go  to  large  expense  in  preparing  to  carry  out  said  contract  on  its 

1.  The  matter  to  be  supplied  within  the  judgment  was  reversed  and  the 
[]  will  not  be  found  in  the  reported  case,  case    remanded,     the    appellate    court 

2.  Demurrers  were  interposed  by  de-  holding  that  the  demurrers  should  have 
fendant    to    the    first  and  fifth  counts,  been  overruled. 

which     were    sustained    by    the    trial         3.  The  first  count  set  out  the  contract 

court.     Thereupon  trial  was  had  upon  in    hcec    verba    and    assigned     certain 

the   common    counts,    resulting    in    a  breaches  thereof. 

verdict   for   the    plaint'ffs    for   twenty        The    second,   tMrd  and  fonrtli    counts 

dollars,  upon  which  ju   gmentwas  ren-  were  the  common  counts  seeking  to  re- 

dered.     On  appeal  from  this  judgment,  cover  the  amount  of  money,  and  the 

assigning  error  in    sustaining  the  de-  remaining  counts  were   for  work  and 

murrers   to   the  first  and   fifth  counts,  labor  done. 
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part,  and  also  in  continuing  to  carry  it  out;  and  plaintiffs  and  defend- 
ant knew  that  if  said  contract  should  be  revoked  by  defendant  within 
a  short  time  after  plaintiffs  had  prepared  to  carry  same  out  and  had 
begun  to  get  out  coal  under  said  contract,  that  said  revocation  would 
result  in  large  losses  to  plaintiffs,  and  with  said  knowledge  plaintiffs 
and  defendant,  pending  the  execution  of  said  contract,  discussed  the 
propriety  of  limiting  the  operation  of  said  contract  to  one  year,  and 
as  a  part  of  the  negotiations  which  led  to  the  execution  of  said  con- 
tract, and  pending  the  execution  thereof  and  with  full  knowledge  as 
above  set  out,  defendant  insisted  that  the  operation  of  said  contract 
be  limited  to  one  year,  and  plaintiffs  refused  to  execute  said  contract 
with  any  limit  as  to  time  except  such  time  as,  under  the  contract,  it 
would  take  to  mine  all  the  coal  shown  on  said  map  as  being  a  part 
of  said  "v9"  mine,  and  defendant  consented  thereto;  and  thereupon 
and  under  said  circumstances  the  said  contract  was  executed  by 
plaintiffs  and  defendant.  Plaintiffs  say  that,  although  they  have 
complied  with  all  the  provisions  of  said  contract  on  their  part,  except 
in  such  particulars  and  at  such  times  as  compliance  was  waived  or 
prevented  by  defendant,  defendant  has  failed  to  comply  with  the 
following  provisions  thereof. 

[Defendant  breached  said  contract  in  this,  viz.,  defendant  stopped 
plaintiffs  from  working  in  said  "^"  mine  and  defendant  has  ever 
since  refused  to  allow  plaintiffs  to  mine  coal  in  said  mine  under  said 
contract.]^ 

Defendant  further  breached  said  contract  in  this,  viz.,  defendant 
did  not  furnish  plaintiffs  feed,  oil,  tram  cars,  repairs  to  tram  cars, 
and  brattices,  at  which  it  cost  defendant  for  getting  with  ten  per 
cent,  added,  but  defendant  charged  plaintiffs  a  large  sum,  to-wit,  five 
hundred  dollars,  in  excess  of  the  cost  of  said  contract  with  ten  per 
cent,  added,  and  defendant  deducted  and  retained  the  amount  of  said 
excess  out  of  the  moneys  due  plaintiffs  by  defendant  under  said  con- 
tract and  refused  or  neglected  to  pay  same  to  plaintiffs. 

[(Concluding  with  signature  of  attorney  as  in  Form  No.  5907.)]  ^ 

2.  Fop  Convepting"  Timbep  on  Claim.^ 

Form  No.  13838. 

(Precedent  in  JvIcFeters  v.  Pierson,  15  Colo.  202.)* 

[{Commencing  as  in  Form  No.  dBliy]"^  that  plaintiffs  are,  and  ever 
since  the  12th  day  of  October,  1S86,  have  been,  the  owners  *  of,  and  in 

1.  The  paragraph  enclosed  by  [  ]  has  4.  Under  this  complaint  the  jury  re- 
been  supplied  from  the  assignment  of  turned  a  verdict  against  defendant, 
breach  of  the  contract  as  set  out  in  the  McFeters.  The  court  remarked,  how- 
opinion  of  the  court.  ever,  that  the  complaint  was  not  to  be 

2.  The  matter  to  be  supplied  within  commended  as  a  model  in  cases  of  that 
[]  will  not  be  found  in  the  reported  case.  kind. 

3.  Bequisites  of  Complaint,  etc. —  For  5.  It  iXras  held  that  the  word  "owners" 
the  formal  parts  of  a  complaint  or  dec-  did  not  import  that  they  were  the 
laration  in  a  particular  jurisdiction  see  owners  in  fee  of  the  mining  claim, 
the  titles  Complaints,  vol.  4,  p.  loig;  and  they  were  not  bound  to  prove 
Declarations,  vol.  6,  p.  244.  See  also  their  title  by  patent  from  the  United 
the  title  Trover  and  Conversion.  States. 
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the  actual  ^  occupation  and  possession  of,  the  John  A.  Logan  lode 
mining  claim,  situated  in  Red  Mountain  mining  district,  county  of 
Ouray  and  state  of  Colorado.,  location  certificate  whereof  is  duly 
recorded  in  book  29.,  on  page  595,  records  of  said  Ouray  county ;  that 
at  divers  times  between  the  20th  day  of  October.,  iS86,  and  the  8th  day 
of  December.,  i886,  the  defendants  wilfully  and  unlawfully  entered  upon 
said  above-described  premises  (the  same  being  then  in  possession  of 
plaintiffs,  as  aforesaid),  and  cut  down  and  carried  away  trees  and 
timber  belonging  to  plaintiffs,  standing  and  growing  and  being 
thereon,  to  the  value  of  $600,  and  converted  and  disposed  of  the 
same  to  their  own  use,  [to  the  damage  (^continuing  and  concluding  as  in 
Form  No.  5911).']^ 

3.  For  Dig-ging"  Up  and  Converting  Ore.' 

a.  Declaration.'' 

Form  No.  13839. 

(Wentw.  PI.  154.) 

(^Commencement  as  in  Form  No.  693Jf..^ 
Brent  )  Somersetshire,  to  wit.  Wt'lliam  Beard,  late  of  Barn^ 
against  Vwell,  etc.,  John  Battle,  late  of,  etc.,  diX\d  John  IVookey, 
Beard  et  al.  )  late  of,  etc.,  were  attached  to  answer  Charles  Copy 
Brent,  esquire,  in  a  plea;  wherefore  with  force  and  arms  they  broke 
and  entered  the  close  of  the  said  Charles  Copy,  situate  and  being  in 
the  manor  and  parish  of  Hiitton,  in  the  said  county,  and  with  their 
feet  in  walking  trod  down,  trampled  upon,  consumed,  and  spoiled  the 
grass  and  corn  of  the  said  Charles  Copy  there  growing  and  being,  and 
with  spades,  shovels,  and  pickaxes,  and  other  iron  instruments,  dug 
up,  turned  up,  and  subverted  the  earth  and  soil  of  the  said  Charles 
Copy,  and  dug,  made,  and  sunk  divers  mines,  pits,  shafts,  and  holes  in 
the  said  close  of  the  said  Charles  Copy,  there  and  from  and  out  of  the 
said  mines,  pits,  shafts,  and  holes  so  dug,  made,  and  sunk,  raised,  dug, 
and  got  divers  large  quantities  of  earth,  soil,  stones,  lead  ore,  copper 
ore,  lapis  calaminaris,  brass  ore,  and  other  ore  of  the  said  Charles 
Copy  of  great  value,  and  the  same  so  raised,  dug,  and  got  from  and 
out  of  the  said  mines,  pits,  shafts,  and  holes,  seized  and  carried  away, 
and  converted  and  disposed  thereof  to  their  own  use:  And  also  where- 
fore the  said  Beard,  Battle,  and  Wookey,  with  force  and  arms,  in  the 
parish  of  Hutton  aforesaid,   seized,   took,  and   carried  away,  divers 

1.  It  was  held  that  the  term  "actual"  mitted  by  a  stranger  without  right  or 

might    be    rejected    as    surplusage,    it  title. 

being  entirely  immaterial  whether  or  2.  The  matter  enclosed  by  and  to  be 

not  the  plaintiff  had  the  technical  pos-  supplied  within  [  ]  will  not  be  found  in 

session  requisite  to  the  maintenance  of  the  reported  case. 

trespass  quare  clausum  fregitat  com-  3.  Consult  also,  generally,  the  title 
mon  law,  for  since  they  were  entitled  Trover  and  Conversion. 
to  the  exclusive  possession  and  enjoy-  4.  Beqaisites  of  Complaint,  etc. —  For 
ment  of  the  mining  claim,  and  had  the  formal  parts  of  a  complaint  or  dec- 
title  to  occupy  the  same,  they  could  laration  in  a  particular  jurisdiction  see 
maintain  a  civil  action  under  the  the  titles  Complaints,  vol.  4,  p.  1019; 
code  for  unlawful  entry  thereon,  com-  Declarations,  vol.  6,  p.  244. 
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other  large  quantities  of  earth,  soil,  stones,  lead  ore,  copper  ore,  lapis 
calaminaris,  brass,  and  other  ore  of  the  said  Charles  Copy  of  other 
great  value  there  found  and  being,  and  converted  and  disposed  of  the 
same  to  their  own  use,  and  other  wrongs  to  the  said  Charles  Copy  there 
did  to  the  great  damage  of  the  said  Charles  Copy  and  against  the 
peace  of  our  sovereign  lord  the  now  king;  and  whereupon  the  said 
Charles  Copy  by  E.  »S/^^//d!r^  his  attorney,  complains,  for  that  the  said 
Beard,  Battle,  and  Wookey,  on  \)!\&  first  day  oi  January,  in  the  year  of 
our  Lord  lUSd,  and  on  divers  other  days  and  times,  between  that  day 
and  the  day  of  suing  out  the  original  writ  of  the  said  Charles  Copy, 
with  force  and  arms,  broke  and  entered  the  close  of  the  said  Charles 
Copy,  tljat  is  to  say,  a  certain  close,  called  Hutton  Hill,  situate  and 
being  in  the  said  manor  and  parish  of  Hutton  aforesaid,  in  the  said 
county,  and  with^  their  feet  in  walking  trod  down,  trampled  upon, 
spoiled,  and  consumed  the  grass  and  the  corn  of  the  said  Charles  Copy, 
there  then  growing  and  being  of  the  value  of  ten  pounds,  and  with 
shovels,  pickaxes,  and  other  iron  instruments,  dug  up,  turned  up,  and 
subverted  the  earth  and  soil,  that  is  to  say,  two  acres  of  the  earth  and 
soil  of  the  said  close  of  the  said  Charles  Copy,  and  then  and  there  dug, 
made,  and  sunk,  divers  mines,  pits,  shafts,  and  holes,  that  is  to  say,  ten 
mines,  ten  shafts,  ten  holes  of  great  breadth  and  depth,  that  is  to 
say,  each  of  the  breadth  of  one  hundred  ittt,  and  of  the  depth  oi  five 
hundred  feet  in  the  said  close  of  the  said  Charles  Copy  there,  and 
from  and  out  of  the  said  mines,  pits,  shafts,  and  holes  so  dug,  made, 
and  sunk  as  aforesaid,  then  and  there  raised,  dug,  and  got  divers 
large  quantities  of  earth,  soil,  stone,  lead  ore,  copper  ore,  lapis 
calaminaris,  brass  ore,  and  other  ore  of  the  said  Charles  Copy  that  is 
to  say,  one  hundred  cart  loads  of  earth,  one  hundred  cart  loads  of  soil, 
one  hundred  cart  loads  of  stones,  one  hundred  cart  loads  of  lead  ore, 
one  hundred  cart  loads  of  copper  ore,  07ie  hujidred  cart  loads  of  lapis 
calaminaris,  one  hundred  cart  loads  of  brass  ore,  and  ofie  hundred  cart 
loads  of  other  ore  of  the  said  Charles  Copy  there  then  being  of  great 
value,  to  wit,  the  value  of  two  thousand  pounds,  and  the  same  so 
raised,  dug,  and  got  from,  and  out  of  the  said  mines,  pits,  shafts,  and 
holes,  they  the  said  Beard  then  and  there  seized,  took,  and  carried 
away,  and  converted  and  disposed  thereof  to  their  own  use;  and  also 
for  that  the  said  Beard,  Battle,  and  Wookey  afterwards,  to  wit,  on  the 
said  first  day  of  January,  1785,  and  on  divers  other  days  and  times 
between  that  day  and  the  time  of  suing  out  the  original  writ  of  the 
said  Charles  Copy  with  force  and  arms,  at  the  parish  of  Hutton  afore- 
said, in  the  said  county,  seized,  took,  and  carried  away  divers  other 
large  quantities  of  earth,  soil,  stones,  lead  ore,  copper  ore,  lapis 
calaminaris,  brass  ore,  and  other  ore  of  the  said  Charles  Copy,  that  is 
to  say,  one  hundred  other  cart  loads  of  earth,  one  hundred  other  cart 
loads  of  soil,  one  hundred  other  cart  loads  of  stones,  one  hundred  other 
cart  loads  of  lead  ore,  one  hundred  other  cart  loads  of  copper  ore,  one 
hundred  oXhtv  cart  loads  of  lapis  calaminaris,  one  hundred  other  cart 
loads  of  brass  ore  and  one  hundred  other  cart  loads  of  bther  ore  of 
the  said  Charles  Copy  there  then  found  and  being  of  other  great 
value,  to  wit,  of  the  value  of  other  two  thousand  pounds,  and  con- 
verted and  disposed  of  the  same  to  their  own  use  and  other  wrongs 
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to  the  said  Charles  Copy  they  the  said  Beard,  Battle,  and  Wookey  then 
and  there  did  to  the  great  damage  of  the  said  Charles  Copy  and 
against  the  peace  of  our  said  sovereign  lord  the  now  king,  where- 
upon the  said  Charles  Copy  saith  that  he  is  injured,  and  hath  sus- 
tained damage  to  the  value  of  two  thousand  ^ouniXs;  and  therefore  he 
brings  suit,  etc. 

(^Concluding  as  in  Form  No.  693 J^.") 

\  ■  b.  Plea  OP  Answer." 

(1)  Alleging  Locus  in  Quo  in  Defendant. 

Form  No.  13840. 

(Precedent  in  Jones  v.  Prospect  Mountain  Tunnel  Co.,  21  Nev.  340.)* 

[( Venue,  title  of  court  and  cause  and  commencement  as  in  Form  No. 
11486)  complaint  of  plaintiff  herein]  denies  that  at  the  time  men- 
tioned in  said  complaint,  or  at  any  other  time,  it  wrongfully  or 
unlawfully  entered  into  or  upon  the  mining  claim  described  in  the 
plaintiffs'  complaint,  or  that  at  said  time  or  at  any  other  time  it 
excavated  or  removed  from  the  said  mining  claim  any  ore  or  mineral- 
bearing  rock,  or  that  at  said  time  or  at  any  other  time  it  converted 
any  ore  or  mineral-bearing  rock  excavated  or  removed  from  said 
mining  claim  to  its  own  use;  or  that  the  ore  plaintiffs  allege  defend- 
ants excavated  and  removed  from  said  mining  claim  was  of  any 
value  whatever,  or  that  plaintiffs  have  been' damaged  by  the  entry 
into  or  upon  said  mining  claim  by  defendant,  or  by  the  excavation  or 
removal  of  any  ore  therefrom,  or  by  the  conversion  of  any  ore 
extracted  or  removed  therefrom  by  the  defendant,  in  any  sum  what- 
ever. And  for  a  further  defense  defendant  admits  that  plaintiffs  are 
the  owners  of  all  that  portion  of  the  Colorado  mining  claim  described 
in  their  complaint,  except  that  portion  hereinafter  described.     And 

for  a  further  defense  defendant  alleges  that  on  the  day  of 

,  i87tJ,  it  was  the  owner  of,  in  the  possession  of,  and  entitled 

to  the  possession  of,  a  certain  tunnel  situated  upon  the  public  mineral 
lands  of  the  United  States,  on  and  under  the  western  slope  of  Pros- 
pect Mountain,  in  Eureka  mining  district.  Eureka  county,  and  state  of 
Nevada,  run  for  the  purpose  of  developing  veins  and  lodes  of  rock 
bearing  valuable  mineral  and  for  the  discovery  of  mines,  and  to  one 
thousand  five  hundred  linear  feet  of  all  veins  or  lodes  within  three 
thousand  feet  from  the  face  of  said  tunnel,  discovered  in  said  tunnel, 
on  the  line  thereof,  not  discovered  previously  to  the  commencement 
of  said  tunnel,  on  the day  of ,  i875;  and  said  defend- 
ant ever  since  said  date  has  been,  and  now  is,  the  owner  of,  in  the 
possession  of  and  entitled  to  the  possession  of  said  tunnel,  and  of  all 

1.  Requisites  of  Answer  or  Plea. —  For  lawfully  removed  from  complainant's 
the  formal  parts  of  an  answer  or  plea  mine,  and  for  an  injunction  restraining 
in  a  particular  jurisdictioq  see  the  defendant  from  removing  any  more, 
titles  Answers  in  Code  Pleading,  vol.  The  complaint  alleged  the  plaintiff's 
I,  p.  799;  Pleas.  ownership  and  possession,  the  defend- 

2.  This  answer  was  filed  in  an  action  ant's  trespass,  and  set  up  facts  looking 
brought  to  recover  the  price  of  ere  un-  to  equitable  relief.  >.  The  answer  was 
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the  veins  and  lodes  discovered  within  three  thousand  feet  of  the  face 
of  said  tunnel,  discovered  in  said  tunnel  not  discovered  previously  to 
the  commencement  of  said  tunnel  to  the  extent  of  one  thousand  five 
hufidred i&et;  that  said  tunnel  in  its  course,  enters  into  and  under 
and  crosses  the  said  Colorado  mining  claim;  and  one  of  said  veins  or 
lodes,  discovered  in  said  tunnel  on  the  line  thereof,  about  eighteen 
hundred  and  fifty  feet  from  the  face  thereof,  having  its  top  or  apex 
outside  of  the  exterior  limits  of  said  Colorado  mining  claim,  on  its 
course  downward,  dips  under  and  through  said  Colorado  mining 
claim,  and  certain  excavations  made  upon  said  vein  or  lode  last 
above  described  are  under  and  within  the  surface  limits  of  said 
Colorado  mining  claim,  extended  downward  vertically.  And  defend- 
ant denies  that  plaintiffs  are  the  owners  of  or  in  the  possession  of  or 
entitled  to  the  possession  of  said  tunnel,  or  any  portion  thereof  or  of 
said  vein,  or  any  portion  thereof  or  of  the  excavations  thereon,  or  of 
any  portion  thereof  [And  defendant  further  says  that  he  has  been 
for  five  years  last  past  in]^  quiet,  peaceable,  actual,  and  ex<:lusive 
possession  of  all  of  said  tunnel,  and  of  said  vein  or  lode,  and  of  the 
excavations  thereon,  above  described. 

[Wherefore  defendant  denies  that  the  plaintiff  is  entitled  to  the 
equitable  relief  prayed  for  by  him. in  his  complaint  or  for  any  other 
relief  whatever. 

{Concluding  with  signature  and  verification  as  in  Form  No.  ll^-SS^.^ 

(2)  Alleging  Locus  in  Quo  in  Defendant's  Principal. 

Form  No.  i  3  8  4  i . 

(Wentw.  PI.  155.) 

{Title  of  court  and  cause  as  in  Form  No.  1^711.') 

And  the  said  Williatn  Beard,  John  Battle  and  John  Wookey,  by  G. 
South  their  attorney,  come  and  defend  the  force  and  injury  when, 
etc.,  and  say,  that  they  are  not  guilty  of  the  said  several  trespasses 
above  laid  to  their  charge  in  manner  and  form  as  the  said  Charles 
Copy  hath  above  thereof  complained  against  them,  and  of  this  they 
put  themselves  upon  the  country,  etc.:  And  for  further  plea  in  this 
behalf  as  to  the  breaking  and  entering  the  said  closes,  in  the  saidyfr^/ 
count  of  the  said  declaration  mentioned,  in  which,  etc.,  and  with  their 
feet  in  walking  treading  down,  trampling  upon,  consuming,  and  spoil- 
ing the  grass  and  corn  there  growing  and  being,  and  with  spades, 
shovels,  pickaxes,  and  other  iron  instruments,  digging  up,  turning  up, 
and  subverting  the  earth  and  soil  of  the  said  close,  and  digging, 
making  and  sinking  the  said  mines,  pits,  shafts,  and  holes  in  the  said 
close  there,  and  from  and  out  of  the  said  mines,  pits,  shafts,  and  holes 
so  dug,  made,  and  sunk  aforesaid  raising,  digging,  and  getting  the 
said  earth,  soil,  and  stones,  lead  ore,  copper  ore,  lapis  calaminaris, 
brass  ore,  and  other  ore  then  being,  and  the  same  so  raised,  dug,  and 
got  from  and  out  of  the  said  mines,  pits,  shafts,  and  holes,  seizing, 

held  to  be  a  square  and  explicit  denial  of  1.  The  matter  enclosed  by  and  to  be 
the  plaintiff's  ownership  of  the  Colorado  supplied  within  [  J  will  not  be  found  in 
mine  referred  to.  the  reported  case. 
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taking,  carrying  away,  and  converting,  and  disposing  thereof  to  their 
own  use  in  the  said  declaration  mentioned,  above  supposed  to  have 
been  committed  by  the  said  defendants,  they  the  said  defendants  by 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  that  case  made  and  provided, 
say,  that  the  said  Charles  Copy  ought  not  to  have  or  maintain  his 
aforesaid  action  against  them  because  they  say,  that  the  said  close  in 
which,  etc.,  at  the  said  several  times  when,  etc.,  and  before  was  and 
yet  is  the  close,  soil,  and  freehold  of  David  Foivell  and  Aim  his  wife, 
and  one  John  Capel\  wherefore  the  said  Beard,  Battle  and  Wookey,  as 
the  tenants  of  the  said  David  and  Ann  his  wife,  and  the  said  Capel, 
and  by  their  command  at  the  said  several  times  when,  etc.,  in  the  said 
first  count  of  the  said  declaration  mentioned,  entered  into  the  said 
close  in  which,  etc.,  as  being  the  close,  soil,  and  freehold  of  David 
and  Ann  his  wife,  and  the  said  Capel,  and  with  spades,  shovels,  pick- 
axes, and  other  iron  instruments,  dug  up,  turned,  up,  and  subverted 
the  earth  and  soil  in  the  said  closes  in  which,  etc.,  in  the  saidyfr.?/ 
count,  in  the  said  declaration  mentioned,  as  the  earth  and  soil  of  them 
the  said  David  and  Ann  his  wife,  and  the  said  Capel  then  being  in  their 
close,  soil,  and  freehold,  and  dug,  made,  and  sunk  the  said  mines,  pits, 
shafts,  and  holes  in  the  said  close  in  which,  etc.,  in  the  said  first  count 
of  the  said  declaration  mentioned,  as  in  the  close,  soil,  and  freehold 
of  them  the  said  David  and  Ann  his  wife,  and  the  said  Capel,  and 
from  and  out  of  the  said  mines,  pits,  shafts,  and  holes  so  dug,  made, 
and  sunk  in  the  said  close  in  which,  etc.,  as  aforesaid,  raised,  dug,  and 
got  the  said  earth,  soil,  stones,  lead  ore,  copper  ore,  lapis  calaminaris, 
brass  ore,  and  other  ore,  in  the  S2^\di  first  count  of  the  said  declaration 
mentioned,  as  the  earth,  soil,  and  freehold  of  the  said  David  and  Ann 
his  wife,  and  the  said  Capel,  dug  and  got  from  and  out  of  the  close, 
soil,  and  freehold,  and  the  same  seized,  took,  and  carried  away,  and 
converted  and  disposed  thereof  for  the  use  of  the  said  David  and  Attn 
his  wife,  and  the  said  Capel,  as  they  lawfully  might  for  the  cause  afore- 
said, and  this  the  said  William  Beard,  John  Battle  and  John  Wookey 
are  ready  to  verify;  wherefore  they,  the  said  William  Beard,  John 
Battle  and  John  Wookey  pray  judgment  if  the  said  Charles  Copy  ought 
to  have  or  maintain  his  aforesaid  action  against  them,  etc. 

4.  Fop  Injuries  to  Person.^ 

a.  Due  to  Defective  Roof. 

Form  No.  13842. 

^Precedent  in  Russell  Creek  Coal  Co.  v.  Wells,  96  Va.  417.)' 

Circuit  Court  for  Wise  county,  to-wit: 

August  Rules,  i8P5. 

^.  A.  Wells,  who  sues  "in  forma  pauperis,"  plaintiff,  complains  of 

1.  Seqoisites  of  Complaint,  etc.  —  For  1019;  Declarations,  vol.  6,  p.  244. 
the  formal  parts  of  a  complaint  or  dec-  2.  The  demurrer  to  this  declara- 
laration  in  a  particular  jurisdiction  tion  was  held  to  have  been  properly 
see   the   titles  Complaints,   vol.   4,   p.     overruled. 
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Russell-Creek  Coal  Company,  a  corporation  doing  business  under  the 
laws  of  the  State  of  Virginia,  defendant,  and  which  has  been  duly 
summoned,  etc.,  of  a  plea  of  trespass  on  the  case,  for  this,  to-wit: 
That  heretofore,  and  at  the  time  of  committing  the  grievances  here- 
inafter mentioned,  the  said  defendant  was  owner  and  proprietor 
of  a  certain  coal  mine,  in  the  county  of  Wise  and  State  aforesaid, 
and  which  defendant  was  then  and  there  working,  operating,  and 
taking  coal  therefrom,  and  being  such  owner,  proprietor,  and  opera- 
tor of  the  coal  mine  aforesaid,  heretofore,  to-wit,  on  the day 

of  — • ,   1 8 — ,  the  said  R.  A.  Wells,   at  the  special  instance  and 

request  of  the  said  defendant  company,  became  and  was  the  hired 
servant  and  workman  of  defendant  company,  and  was  then  and 
there  employed  by  defendant  as  its  workman  and  servant  in  operat- 
ing said  coal  mine  and  in  mining  and  getting  out  coal  from  the  said 
mine  for  the  defendant,  and  for  which  services  the  plaintiff  was 
paid  certain  wages  by  the  defendant.  And  the  plaintiff  saith  that 
while  he  was  the  hired  workman  and  servant  of  the  defendant,  in 
and  about  the  work  aforesaid,  it  became  and  was  the  duty  of  the 
said  defendant  to  use  due,  reasonable,  and  ordinary  care  for  the  said 
plaintiff  while  he  was  so  employed  and  working  in  said  coal  mine, 
and  also  it  became  and  was  the  duty  of  the  said  defendant  to  use 
reasonable  skill  and  care  for  the  safety  of  the  said  plaintiff  while 
engaged  in  operating  and  working  in  said  mine  in  the  employment 
of  the  defendant  as  aforesaid. 

Yet  the  said  defendant,  not  regarding  its  duty,  did  not  use  the 
proper  care  for  the  safety  of  the  said  plaintiff  while  so  engaged  in 
working  in  said  coal  mine,  and  did  not  operate  said  coal  mine  with 
reasonable  safety  and  ordinary  care,  as  it  could  and  might  have  done, 
so  as  that  plaintiff  could  work  therein  with  reasonable  safety  in  the 
employment  of  the  said  defendant,  but  wholly  neglected  so  to  do, 
and  wrongfully  and  negligently  permitted  large  stones,  slate,  and 
earth  to  hang  loosely  in  and  about  said  coal  mine,  and  in  about  the 
roof  of  same,  at  the  point  where  the  said  plaintiff  was  at  work 
for  the  defendant,  and  at  the  point  where  he  was  assigned  to  work  by 
the  said  defendant,  and  then  and  there  wrongfully  and  negligently 
failed  to  provide  the  said  coal  mine  and  the  roofing  of  the  said  coal 
mine  with  sufficient  props  and  stays  to  keep  the  stone,  slate,  coal, 
and  earth  that  hung  loosely  in  and  about  said  roofing  from  falling  in 
and  upon  said  plaintiff  while  engaged  at  such  work,  for  and  in  the 
service  of  the  defendant  as  aforesaid,  and  then  and  there  negligently 
employed  and  kept  [in]  its  service,  to  manage  and  control  and 
operate  said  coal  mines,  incompetent  and  inexperienced  agents,  and 
by  means  whereof,  and  while  the  plaintiff  was  engaged  in  the  work 
and  service  of  the  defendants,  large  and  ponderous  pieces  of  stone, 
slate,  and  earth  fell  from  the  roof  of  the  said  mine  and  in  and  upon 
the  said  plaintiff,  and  by  such  falling  in  of  said  slate,  stone,  and 
earth,  so  negligently  permitted  to  hang  loosely  in  and  about  the  said 
roof,  the  said  plaintiff  was  caught  and  crushed  under  and  between 
said  slate,  stone,  and  earth,  ^nd  was  injured  in  and  about  the  body, 
back,  hips,  thighs,  legs,  and  arms,  and  otherwise  greatly  injured  and 
afflicted,  so  much  that  the  plaintiff  hath  lost  the  use  of  his  hips  and 
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legs  and  back,  and  for  a  long  while,  to-wit,  from  the  day  of  said 
injury  aforesaid,  hath  been  and  until  the  bringing  of  this  suit  was 
and  still  is  afflicted  and  disabled,  and  from  which  said  injury  the 
plaintiff,  in  manner  and  form  aforesaid,  is  permanently  disabled.  By 
means  whereof  the  plaintiff  has  sustained  damages  of  %10fiOO.  There- 
fore be  brings  his  suit. 

[(^Signature  as  in  Form  No.  GOSl.^iY- 

b.  Due  to  Defective  Shaft. 

Form  No.  13843. 

(Precedent  in  Morbach  v.  Home  Min.  Co.,  53  Kan.  732.)* 

\{Commencement  as  in  Form  No.  JPi7)]^  that  at  the  time  of  the 
happening  of  the  wrong  and  grievances  hereinafter  complained  of 
the  defendant  was,  and  now  is,  a  corporation  duly  organized  under 
the  laws  of  the  state  ol  Kansas,  and  that,  as  such  corporation,  it  was 
engaged  in  the  work  of  sinking  a  coal-mining  shaft  in  the  county  of 
Leavenworth^  state  of  Kansas.,  and  is  now  engaged  in  the  business  of 
working  and  operating  said  shaft  in  said  county  and  state;  that  it 
had  then  and  there  certain  machinery,  agents,  employees  and  work- 
men engaged  in  its  said  business  of  sinking  and  operating  said  coal- 
mining shaft;  that  on  or  about  the  ISth  day  of  August.,  1S88,  plaintiff, 
while  engaged  in  the  capacity  of  workman  and  employee  of  the 
defendant's  work  of  sinking  said  shaft,  was,  on  account  of  the  fault, 
negligence,  carelessness  and  recklessness  of  defendant,  its  agents 
and  employees,  greatly  injured  by  being  struck  on  his  right  side  and 
hip  by  a  large  and  heavy  stone  falling  from  a  point  in  the  shaft  above 
where  plaintiff  was  at  work,  thereby  mashing,  bruising  and  lacerating 
his  side,  and  mashing,  bruising  and  breaking  his  hip,  resulting  to 
plaintiff  in  the  loss  of  the  use  of  his  right  hip  and  leg,  and  in  great 
pain  and  misery  in  his  right  side,  and  that,  in  consequence  thereof, 
plaintiff  is  permanently  injured;  tlie  said  injuries  occurred  to  plaintiff 
solely  and  wholly  on  account  of  the  fault,  carelessness,  negligence 
and  recklessness  of  defendant,  its  agents  and  employees,  and  without 
any  fault  or  negligence  on  the  part  of  the  plaintiff,  in  not  using  and 
exercising  proper  care  and  caution  and  skill  in  bracing,  casing  and 
timbering  said  shaft  above  the  place  where  plaintiff  was  at  work, 
and  in  not  properly  bracing,  casing  and  timbering  the  same,  so  as  to 
prevent  accident  and  injury  by  falling  earth  and  stone  from  above 
where  plaintiff  was  at  work  sinking  the  shaft;  that  plaintiff,  at  the 
time  of  receiving  his  injuries,  was  in  the  exercise  of  due  care  and 
caution,,  and  had  no  knowledge,  notice  or  warning  of  the  dangerous 
condition  of  the  shaft;  that,  in  consequence  of  the  premises  afore- 
said, plaintiff  has,  on  account  of  said  injuries  so  as  aforesaid  received, 
suffered  great  bodily  pain  and  mental  anguish,  and  is  permanently 
injured,  to  his  damage  in  the  sum  of  $10,000. 

[Wherefore  plaintiff  asks  {concluding  as  in  Form  No.  591'7^iY 

1.  The  matter  enclosed  by  and  to  be  2.  Judgment  for  defendant  for  costs 
supplied  within  [  ]  will  not  be  found  in  this  case  was  reversed  and  the  cause 
ih  the  reported  case.  remanded  for  further  proceedings. 
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5.  For  Iiyuries  to  Surface  Support.^ 

Form  No.  13844. 
(Precedent  in  Pringle  v.  Vesta  Coal  Co.,  172  Pa.  St.  439.)* 

[(Commencement  as  in  Forfn  No.  69^7. y\^ 

Said  plaintiff  is  the  owner  of  a  tract  of  surface  land,  containing" 
about  fifty-one  acres,  and  overlying  the  coal  works  or  mines  of  the 
defendant,  in  Allen  township,  Washington  county,  Pa.,  on  which  tract 
of  land,  prior  to  the  committing  of  the  trespasses  hereinafter  com- 
plained of,  there  were  a  well  and  three  never  failing  springs  of  water. 
The  surface  of  said  tract  was  suitable  for  grazing  and  agricultural 
purposes  and  was  so  used  by  said  plaintiff.  There  was  also  on  said 
tract  a  tiuo  story  brick  dwelling^  house  thirty-three  by  eighteen  feet  with 
cellar  underneath,  all  in  good  repair  and  the  walls  perfectly  sound. 
Plaintiff  further  states  that  said  defendant  negligently  and  carelessly 
mined  out  the  coal  underlying  said  tract  of  land,  whereby  the  said 
well  and  springs  thereon  were  taken  away  and  destroyed,  the  said 
surface  cracked  and  damaged,  and  the  walls  of  the  said  dwelling^ 
house  also-  cracked  and  damaged.  Plaintiff  also  states  that  said 
defendant  mined  out  the  coal  underlying  said  surface  and  took  away 
the  natural  support  thereof  and  allowed  the  same  to  be  and  remain 
without  support,  either  natural  or  artificial,  whereby  the  plaintiff's 
said  surface  has  been  caused  to  settle  and  crack,  taking  away  and 
destroying  the  said  well  and  three  springs  and  leaving  the  said  sur- 
face destitute  of  the  water  which  is  necessary  thereon  for  domestic 
and  grazing  purposes,  and  rendering  said  surface  unsafe  for  grazing 
purposes;  and  injuring  and  damaging  said  surface  for  agricultural 
and  other  purposes  for  which  the  same  is  available.  Plaintiff  alsa 
states  that  by  reason  of  the  lack  of  support  to  said  surface  as  afore- 
said, the  foundation  and  house  walls  of  said  dwelling  house  have 
been  caused  to  crack. in  numerous  places,  whereby  the  said  walls 
have  been  thrown  out  of  plumb  and  said  house  rendered  unsafe  for 
use  as  a  dwelling  and  otherwise  damaged, 

[(Concluding  as  in  Form  No.  69.^7.  )]3 

6.  To  Enforce  Miners'  Liens.* 

1.  Kequiflites  of  Complaint,  etc. —  For  3.  The  matter  to  be  supplied  within, 
the  formal  parts  of  a  complaint  or  [  ]  will  not  be  found  in  the  reported 
declaration  in  a  particular  jurisdiction     case. 

see  the   titles  Complaints,  vol.  4,   p.  4.  Enforcement  of  Miner's  Lien,  Gen- 

1019;  Declarations,  vol.  6,  p.  244.  erally.  —  In  some  states,  a  miner's  lien 

Precedent.  —  In  Williams  v.  Hay,  120  is    enforced   like   an   ordinary  lien,  in 

Pa.  St.  485,  is  set  out  in  substance  a  others  like  a  mechanic's  lien,  depend- 

declaration  for  injuries  to  surface  sup-  ing  upon    the    statutory    provisions  of 

port  caused  by  unskilful  and  negligent  the    particular    jurisdiction.     See    the 

mining.     See  also   Hill  v.  Pardee,  143  titles  Liens,  vol.  11,  p.  455;  Mechanics' 

Pa.  St.  98;  Coleman  v.  Chadwick,   80  Liens,  ante,  p.  77. 

Pa.  St.  81.    .  In   Michigan,   miners'  liens   are  en- 

2.  No  objection  was  made  to  this  forced  as  near  as  may  be  in  suits  com- 
form.  There  was  a  verdict  for  the  menced  by  attachment  to  enforce  liens 
plafntiff.  generally.       McLaren    v.     Byrnes,    So- 

See   also,   generally,  supra,    note   i,     Mich.  275. 
this  page.  Statutory  provisions  relating  to  miners' 
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liens  may  be  found  in  the  following 
states: 

Arizona.  —  Rev.  Stat.  (1887),  §  2276. 

Arkansas. — Laws  (1895),  p.  27. 

California.  —  Civ.  Code  (1897),  §2511 
elseq.\  Code  Civ.  Proc.  (1897).  g  I183; 
Laws  (1899),  c.  35. 

Colorado.  —  Laws  (1899),  c.  ir8;  Laws 
<iS95),  c.  89;  Laws  (1891),  p.  260;  Mills' 
Anno.  Stat.  (1891),  §  2873. 

Idaho.  —  Laws  (1875),  p.  615. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
<i896),  c.  82,  par.  55. 

Indiana.  —  Horner's   Stat.    (1896),    § 

5471- 

Iowa.  —  Code  (1S97),  i^  3105. 

Kentucky.  — Stat.  (1894),  §  2487. 

Maine.  —  Laws  (1S97),  c.  234,  amend- 
ing Rev.  Stat.  (1883),  c.  91. 

Minnesota.  —  Laws  (1897),  c.  350;  Stat. 
(1894),  §  '^Z'i'h  et  seq. 

Missouri. — Stat.  (1899),  p.  311. 

Montana.  —  Civ.  Code  (1895),  §  3353; 
Code  Civ.  Proc.  (1895),  §  2130  et  seq. 

Nevada.  —  Gen.  Stat.  (1885),  §§  3808. 
3828. 

North  Dakota.  — Rev.  Codes  (1895), 
§  4805  et  seq. 

Ohio.  —  Bates'  Anno.  Stat.  (1896),  § 
3184a. 

Oregon. —  Laws  (1899),  p.  180;  Laws 
(1891),  p.  76. 

South  Dakota.  —  Dak.  Comp.  Laws 
{1887),  §  2039  et  seq. 

Utah.  — Rev.  Stat.  (1888),  §  1382. 

Virginia. —  Code  (Supp.  1898),  §  2485. 

Wisconsin.  —  Stat.  (1898),  ^  3342(r  et 
seq. 

Wyoming.  —  Laws  (1897),  cc.  62,  64; 
Rev.  Stat.  (1887),  §  i486  et  seq. 

Notice  of  Claim  of  Lien  —  Generally.  — 
Material  omissions  in  the  notice  cannot 
be  aided  by  averments  in  the  com- 
plaint. Maker  v.  Falcon  Min.  Co.,  18 
Nev.  209. 

Following  Language  of  the  Statute.  — 
Notice  need  not  follow  precisely  the 
words  of  the  statute:  it  is  sufficient  if  it 
uses  expressions  substantially  equiva- 
lent thereto.  Aschaz/.  Fitch,  {Cal.  1896) 
46  Pac.  Rep.  298. 

Amount  Due.  — Statement  must  con- 
tain the  aggregate  amount  due.  Tred- 
innick  v.  Red  Cloud  Consol.  Min.  Co., 

Cal.  Code  Civ.  Proc.  (1897),  §  1188, 
providing  that  when  a  lien  is  filed 
against  two  or  more  mining  claims 
owned  by  the  same  person,  claimant 
must,  to  gain  priority  over  other  lienors, 
designate  the  amount  due  on  each 
claim,  does  not  apply  to  a  case  where 


the  property  on  which  the  labor  was  per- 
formed originally  consisted  of  several 
mining  locations,  which  have  been  con- 
solidated and  worked  as  one  mine  by 
the  person  against  whom  the  claim  is 
filed.  Tredinnick  v.  Red  Cloud  Consol. 
Min.  Co.,  72  Cal.  78.  See  also  Hamilton 
V.  Delhi  Min.  Co.,  118  Cal.  148. 

Describing  Contract.  —  The  claim  of  a 
miner's  lien  must  contain  a  sufficient 
statement  of  the  terms,  lime  given  and 
contents  of  the  contract  under  which 
the  miner  was  employed.  Ascha  v. 
Fitch,  (Cal.  1896)  46  Pac.  Rep.  298. 

Under  Cal.  Code  Civ.  Proc.  (1897),  § 
1187,  a  claim  for  labor  performed  on  a 
mining  claim,  which  stated  the  kind 
and  number  of  days  of  labor,  with  the 
dates  between  which  it  was  performed, 
the  agreed  price  to  be  paid  per  day  and 
the  aggregate  amount  due,  and  that  the 
terms  of  payment  of  said  labor  were 
cash  so  soon  as  said  labo  should  be  per- 
formed, sufficiently  showed  the  terms 
and  the  conditions  of  the  contract. 
Tredinnick  v.  Red  Cloud  Consol.  Min. 
Co.,  72  Cal.  78. 

Description  of  Property. — Where  there 
is  no  description  in  a  notice  sufficient 
to  identify  the  mining  claim  upon  which 
the  work  was  actually  done  with  rea- 
sonable certainty,  to  the  exclusion  of 
other  premises,  the  notice  of  lien  is  in- 
sufficient. Fernandez  v.  Burleson,  no 
Cal.  164. 

Mining  claims  separately  located  on 
the  same  ledge  and  consolidated  in  one 
mining  company,  by  which  they  are 
worked  as  one  mine,  may  be  regarded 
and  treated  as  a  single  claim,  and  a 
claim  of  lien  may  be  filed  on  the  prop-- 
erty  as  a  whole  without  specifying  the 
particular  claim  or  location  upon  which 
the  work  was  done  or  the  amount  due 
for  labor  on  each  claim,  although  the 
lien  claimant  worked  on  more  than  one 
location.  Hamilton  v.  Delhi  Min.  Co., 
118  Cal.  148.  See  also  Tredinnick  v. 
Red  Cloud  Consol.  Min.  Co.,  72  Cal. 
78. 

Description  of  property  in  the  state- 
ment of  a  miner's  lien  is  set  out  in 
substance  in  Tredinnick  v.  Red  Cloud 
Consol.  Min.  Co.,  72  Cal.  78;  Curnow 
V.  Happy  Valley  Blue  Gravel,  etc.,  Co., 
68  Cal.  262. 

Kind  of  Labor.  —  In  California,  the 
statement  must  contain  the  kind  of 
labor  performed.  Tredinnick  v.  Red 
Cloud  Consol.  Min.  Co.,  72  Cal.  78. 

Date  of  Performance  of  Work. — State- 
ment must  contain  the  dates  between 
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Form  No.  13845.' 

(Precedent  in  Ascha  v.  Fitch,  (Cal.  1896)  46  Pac.  Rep.  298.)' 
Know  all  men  by  these  presents,  that  I,  L.  F.  McCoy  of  Sawyer's 
Bar,  Siskiyou  county,  state  of  California,  do  hereby  give  notice  of  my 
intention  to  hold  and  claim  a  lien,  by  virtue  of  the  statute  in  such  case 
made  and  provided,  upon  that  certain  real  estate  in  said  Siskiyou 
"County,  in  Liberty  mining  district,  and  known  as  the  '•'■Gold  Nugget 
Mining  Claim;"  that  C.  S.  Fitch  is  the  owner  and  reputed  owner  of 
said  mining  claim,  the  said  lien  being  held  and  claimed  for  and  on 
account  of  work  and  labor  performed  by  me  as  a  miner  for  said  C. 


which  the  labor  was  performed.  Tred- 
innick  v.  Red  Cloud  Consol.  Min.  Co., 
72  Cal.  78. 

Name  of  Employer  And  Mine  Owner.  — 
The  statement  must  contain  the  name 
■of  the  owner  or  reputed  owner,  if 
known,  and  also  the  name  of  the  per- 
son by  whom  claimant  was  employed. 
Ascha  V.  Fitch,  (Cal.  1896)  46  Pac.  Rep. 
298;  Maker  v.  Falcon  Min.  Co.,  18 
Nev.  209. 

A  notice  which  stated  in  substance 
that  the  claimant  was  employed  by  the 
mining  company  is  sufficient  without 
naming  the  company's  agent,  notwith- 
standing the  agent  actually  made  the 
•contract  with  the  claimant.  Malone  v. 
Big  Flat  Gravel  Co.,  76  Cal.  578. 

Price  agreed  to  be  paid  for  the  labor 
per  day  should  be  stated.  Tredinnick 
V.  Red  Cloud  Consol.  Min.  Co.,  72 
■Cal.  78. 

Precedents.  —  In  Rico  Reduction,  etc., 
Co.  V.  Musgrave,  14  Colo.  79,  the  state- 
ment of  lien  was  as  follows: 

"  The  Rico  Reduction  &"  Mining  Com- 
pany, Harry  Cahn  and  L.  Silverman: 
You  are  hereby  notified  that  I  claim 
and  hold  a  lien  upon  the  Little  Suse, 
Little  Wonder  and  Russian  Bear  lodes 
and  'mining  claims,  situated  adjoining 
each  other  on  the  north  side  of,  and 
about  one-half  mile  from.  West  Dolores 
river,  in  Dolores  county,  state  of  Colo- 
rado; location  certificate  of  the  first  of 
said  claims  being  recorded  in  book  2t, 
page  97;  location  certificate  of  second 
of  said  lodes  being  recorded  in  book  21, 
page  Qj;  and  location  certificate  of  third 
of  said  claims  being  recorded  in  book 
21,  page  79,  of  records  of  Dolores 
county,  to  which  reference  in  each 
case  is  here  made  for  a  more  particular 
description,  and  that  such  lien  is 
claimed  for  and  on  account  of  otte  hun- 
dred and  twenty-one  days'  work  per- 
formed by  me,  as  a  miner  upon  said 
properties,  between  the  7M  day  ofyfl«M- 
<iry,   l8<S/,    and   the  jrst  day   of  May, 


i8<JV,  for  which  labor  you  agreed  to  pay 
me  at  the  rate  of  $^.50  per  day,  amount- 
ing to  the  sum  total  of  fjo^.fo,  which 
you  agreed  to  pay  me  as  soon  as  said 
work  was  done,  but  no  portion  of 
which  has  as  yet  been  paid." 

See  also  statements  set  out  in  Tredin- 
nick V.  Red  Cloud  Consol.  Min.  Co., 
72  Cal.  78;  Skyrme  v.  Occidental  Mill, 
etc.,  Co.,  8  Nev.  219;  Williams  v. 
Toledo  Coal  Co.,  25  Oregon  426. 

Complaint.  —  The  sufficiency  of  a  com- 
plaint to  foreclose  a  miner's  lien  must 
be  determined  by  the  statutes:  substan- 
tial compliance  with  the  requirements 
of  the  statutes  is  sufficient.  Skyrme  v. 
Occidental  Mill,  etc.,  Co.,  8  Nev.  219. 

In  California,  a  complaint  which  set 
up  the  contract  for  labor  "  to  the  ex- 
tent and  value  of"  so  many  dollars, 
stating  the  amount,  without  alleging 
any  specific  promises,  was  held  to  be 
bad  for  ambiguity,  the  notice  of  lien 
having  set  up.  a  contract  for  the  fixed 
rate  of  compensation  per  month.  Ma- 
lone V.  Big  Flat  Gravel  Co.,  76  Cal.  578. 

In  Montana,  under  the  act  of  Septem- 
ber 14,  1887,  a  complaint  showing  that 
the  account  for  such  labor  was  not  filed 
with  the  county  clerk,  but  was  after 
the  labor  was  performed,  was  bad  on 
demurrer.  Alesina  v.  Stork,  8  Mont. 
4x6. 

In  Nevada,  it  has  been  held  that  a 
failure  to  state  in  the  complaint  that 
the  lien  was  filed  within  six  months 
before  the  commencement  of  the  action 
should  be  taken  advantage  of  by  de- 
murrer before  issue  joined.  Skyrme  v. 
Occidental  Mill,  etc.,  Co.,  8  Nev.  219. 

For  substance  of  complaint  to  fore- 
close a  miner's  lien  see  Skyrme  v.  Occi- 
dental Mill,  etc.,  Co.,  8  Nev.  219. 

1.  California.  —  Code  Civ.  Proc. 
(1897),  §  1183^/j^^. 

See  also,  generally,  supra,  note  4. 
P-  335- 

2.  In  this  case  the  statement  of  lien 
was  held  to  be  sufficient. 
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6".  Fitch  upon  said  mining  claim  for  the  period  oi  thirty-six  days  from 
the  10th  day  of  April,  i8P^  up  to  and  including  the  SOth  day  of  May^ 
\WJf,  under  an  agreement  with  said  C.  S.  Fitch,  for  an  agreed  per 
diem  of  %2.50,  amounting  in  the  aggregate  to  the  sum  of  $5C;  that 
by  the  terms  of  said  agreement  I  was  to  receive  my  pay  at  the  end 
of  each  and  every  week;  that  I  have  received  for  said  work  and  labor 
the  sum  of  %16,  and  no  more,  leaving  a  balance  still  due,  owing,  and 
unpaid  to  me  of  the  sum  of  $7^;  that  thirty  days  have  not  elapsed 
since  the  performance  of  said  work  and  labor. 

L.  F.  McCoy. 

State  of  California,  County  of  Siskiyou,  ss. :  On  this  23d  day  of 
June,  iWJf,  personally  appeared  Z.  F.  McCoy,  who,  being  by  me  first 
duly  sworn,  on  his  oath  says  that  the  abstract  of  indebtedness  men- 
tioned and  described  in  the  foregoing  notice  is  true  and  correct,  and 
that  there  is  still  due  and  owing  to  him  from  the  said  C.  S.  Fitch, 
for  the  work  and  labor  aforesaid,  the  sum  of  $7^  after  deducting  all 
just  credits  and  offsets. 

L.  F.  McCoy. 

Subscribed  and  sworn  to  before  me  this  £3d  day  oi  June,  \2>9Jf. 

(seal)  John  S.  Hughes, 

Notary  Public  for  Siskiyou  County,  Cal. 

Form  No.  13846.' 

(Precedent  in  Smith  v.  Sherman  Min.  Co.,  12  Mont.  526.)' 
State  of  Montana, 


Qowxity  oi  Meagher.  \  '  Exhibit^.  Landon  A.  Smith,2S^dXi\.,m2ikt.'a 
oath,  and  says  that  the  annexed  is  a  true  and  correct  account  of  the 
labor  performed  and- material  furnished  by  him  to  and  for  the  Sher- 
man Mining  Company,  at  Castle  Mountain  Mining  District,  in  said 
county,  and  that  the  account  hereto  annexed  (marked  "  Exhibit  A^'"^ 
and  made  a  part  hereof)  is  just  and  true,  and  there  is  due  thereon, 
after  allowing  all  credits  thereon,  the  sum  of  one  hundred  and  forty 
dollars.  That  said  labor  was  performed  and  material  was  furnished 
for  said  Sherman  Mining  Company  at  the  time  in  said  account  men- 
tioned, under  and  by  virtue  of  a  contract  between  affiant,  Landon  A. 
Smith,  and  said  Sherman  Mining  Company,  by  John  Franks,  its  agent, 
and  for  work  and  labor  upon  a  certain  mining  claim  located  on  the 
premises  hereinafter  described;  and  affiant  further  makes  oath,  and 
says  that  the  said  Sherman  Mining  Company,  at  the  time  said  contract 
was  entered  into  and  said  labor  was  performed  and  said  material  was 
furnished,  the  owner  of  said  mine,  and  that  said  mine  is  situated  on 
a  certain  lot  of  land  owned  by  said  Sherman  Mining  Company,  and  is 

1.  Montana. — Code  Civ.  Proc.  (1895),  ''Exhibit  A.  Landon  A.  Smith,  in 
§  2130  et  seq.  account  with  the  Sherman  Mining  Com- 

See   also,    generally,   supra,    note  4,  /awv  for  work  done  and  labor  done  and 

p.  335.  performed  in   and    upon   the  Sherman 

2.  The  statement  in  this  case  was  Mining  Claim  between  the  22d  day  of 
held  to  be  sufficient.  October  and  \.\\c  fifth  dsiy  oi  Decetnber, 

3.  Exhibit  A,  annexed  to  this  state-  a.  d.  1890,  forty  days  in  all,  at  $?.jo 
tnent,  was  in  the  following  words,  to  per  day;  total  amount  due,  $/^o.  Lan- 
wit:  don  A.  Smith.     Filed  for  record  on  the 
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situated,  lying,  and  being  in  the  state  of  Montana^  county  of  Meagher, 
and  is  described  as  follows:  "A  certain  mine,  lode  or  quartz  claim, 
situated  in  Castle  Mountain  unorganized  mining  district,  Meagher 
county.  State  of  Montana,  known,  designated,  and  located  as  the 
. '  Sherman  Quartz  Mining  Claim.'  "  And  this  affiant,  LandonA.  Smith, 
claims  a  lien  on  the  said  premises. 

Landon  A.  Smith. 
Subscribed  and  sworn  to  before  me  this  twenty-third  day  of  Decem- 
ber, A.  D.   iS90. 

Max  IVaterman,  Notary  Public. 

7.  To  Try  Adverse  Claim.^ 
a.  Complaint,  Declaration  or  Petition.^ 


stjd  day  of  December,  a.  d.  1890,  at  // 
o'clock  a.  m.  C.  E.  Wright,  County 
Clerk." 

1.  See  also  the  titles  Ejectment,  vol. 
7,  p.  279;  Entry,  Writ  of,  vol.  7,  p. 
703;  Quieting  Title. 

2.  Bequisites  of  Complaint,  etc.,  Gener- 
ally. —  For  the  formal  parts  of  a  bill, 
complaint,  declaration  or  petition  in  a 
particular  jurisdiction  consult  the  titles 
Bills  in  Equity,  vol.  3,  p.  417;  Com- 
plaints, vol.  4,  p.  1019;  Declara- 
tions, vol.  6,  p.  244. 

See  also  infra,  note  i,  p.  341;  note 
2,  p.  342;  and,  generally,  the  title  Quiet- 
ing Title. 

Certainty  and  Positiveness.  —  In  an 
action  to  restrain  defendant  from  work- 
ing a  mining  tunnel,  which  was  alleged 
to  be  in  conflict  with  plaintiff's  tunnel, 
it  was  held  that  a  complaint  which 
alleged  "that  the  trend  of  said  vein 
(meaning  the  vein  worked  by  defend- 
ant) appears  to  be  across  the  tunnel 
right "  of  plaintiff  was  insufficient,  on 
the  ground  that  the  facts  to  support  a 
legal  right  must  be  set  forth  in  positive 
and  unequivocal  terms,  and  the  rule 
applies  even  when  the  averment  is 
made  on  information  and  belief.  Hope 
Min.  Co.  V.  Brown,  7  Mont.  550. 

Description  of  Premises.  —  The  strict 
rule  of  pleading,  which  formerly  re- 
quired exact  accuracy  in  the  description 
of  premises  sought  to  be  recovered, 
has,  in  modern  practice;  been  relaxed 
and  a  general  description  of  the  prop- 
erty held  to  be  good.  The  provisions 
of  state  statutes  as  to  the  description 
of  the  premises  by  metes  and  bounds 
have  been  held  to  be  only  directory, 
and  a  description  by  name,  where  the 
property  is  well  known,  is  often  suffi- 
cient. Glacier  Mountain  Silver  Min. 
Co.  V.  Willis,  127  U.  S.  471. 


Description  of  Lodes. — The  complaint 
in  Glacier  Mountain  Silver  Min.  Co.  v. 
Willis,  127  U.  S.  471,  alleged  "  that  the 
said  tunnel  claim,  so  located,  embraces 
many  valuable  lodes  or  veins  which 
have  been  discovered,  worked  and 
mined,  by  the  plaintiff  and  its  grant- 
ors." It  was  held  that  though  the 
lodes  were  not  separately  described,  the 
statement  in  the  complaint  that  all  the 
lodes  in  the  tunnel  claimed  have  been 
worked  and  mined  by  the  plaintiff  and 
its  grantors  comprehends  every  part  of 
the  property  for  the  recovery  of  which 
the  action  is  brought,  and  is  sufficient. 

Entitled  to  Possession.  —  Where  an 
allegation  that  plaintiff  is  the  owner  and 
in  possession  of  the  property  for  the 
possession  of  which  suit  is  brought  is 
denied  by  answer,  any  insufficiency  of 
the  allegations  as  to  possession  is 
waived,  notwithstanding  section  269  of 
the  Colorado  code,  which  provides  that 
in  any  such  action  plaintiff  shall  state 
in  his  complaint  that  he  is  entitled  to 
possession.  Bushnell  v.  Crooke  Min., 
etc.,  Co.,  12  Colo.  247. 

Necessary  Work  to  Represent  Claim.  — 
A  complaint  to  recover  the  possession 
of  a  mining  claim  need  not  allege  that 
the  necessary  work  to  represent  the 
claim  had  been  done.  Such  an  allega- 
tion, which  if  true  shows  a  forfeiture  of 
the  claim,  comes  more  properly  from 
the  other  side.  Renshaw  v.  Switzer,  6 
Mont.  464. 

Prayer  for  Judgment  —  Generally.  —  In 
Perego  v.  Dodge,  163  U.  S.  160,  which 
was  a  suit  in  equity  to  quiet  title 
brought  in  the  district  court  for  the 
territory  of  Utah,  plaintiff  prayed  judg- 
ment and  relief  against  defendant: 
"  That  the  plaintiff  is  the  owner  and 
lawfully  in  and  entitled  to  the  posses- 
sion of  the  last  above  described  prem- 
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ises,  the  area  in  conflict  between  the 
said  Perego  mining  claim  and  the  al- 
leged consolidated  claim  of  Wm.  H. 
Dodge  et  al.  upon  alleged  Mayjlower 
No.  .^  and  Mayjlower  No.  5  lode  loca- 
tions and  the  lodes  therein,  and  quieting 
and  confirming  plaintiff's  title  thereto 
and  possession  thereof;  that  the  de- 
fendants have  no  title  to  or  right  of 
possession  of  said  conflict  area  or  the 
lodes  therein  or  any  part  thereof;  that 
the  defendants  be  restrained  pending 
the  action  and  upon  trial  perpetually 
from  entering  in  or  upon  said  conflict 
area  or  the  lodes  thereon  or  any  part 
thereof,  or  mining  in  or  extracting  any 
ores  or  minerals  therefrom,  and  from 
in  any  way  interfering  with  the  pos- 
session thereof;  also  that  the  plaintiff 
have  all  other  and  further  proper  relief, 
with  costs  of  suit." 

'''Decree"  Rather  than  "■Judgment."  — 
The  fact  that  the  plaintiff  asks  for  a 
decree  rather  than  for  a  judgment  in 
his  prayer  is  of  no  significance.  Becker 
V.  Pugh,  9  Colo.  589. 

Answer — Alleging  that  Ground  is 
Non-mineral.  — In  O'Keefe  v.  Cannon, 
52  Fed.  Rep.  898,  there  were  allegations 
in  the  answer  as  follows:  "  Defend- 
ants, further  answering,  allege  that 
said  lands  never  contained,  and  do  not 
now  contain,  known  ipinerals  in  lode 
deposits  of  any  value  sufficient  to  jus- 
tify expense  of  exploitation  or  expendi- 
ture in  the  effort  to  extract  the  same, 
and  that  these  defendants  are  the 
owners  and  possessed  of  the  said  N. 
1-2  of  N.  1-2  of  the  S.  E.  1-4  of  sec.  j/, 
under  and  by  virtue  of  a  grant  and 
conveyance  thereof  from  the  iVorthern 
Pacific  Railroad  Company,  and  by  reason 
thereof  are  the  owners  of,  and  the  whole 
thereof."  The  court  held  that  these  al- 
legations were  not  legal  conclusions, 
but  allegations  of  fact,  and  that  the  al- 
legation that  it  does  not  contain  known 
materials  in  lode  deposits  of  any  value 
sufficient  to  justify  expense  of  exploita- 
tion or  expenditure  in  the  effort  to  ex- 
tract the  same  is  but  one  mode  of  alleg- 
ing that  the  ground  is  non-mineral. 

Date  of  Application.  —  In  O'Keefe  v. 
Cannon,  52  Fed.  Rep.  898,  it  was  held 
that  a  failure  by  defendants  to  state  in 
their  answer  the  date  of  their  applica- 
tion for  the  patent  to  the  premises  as 
placer  ground  was  not  material,  it 
being  stated  that  it  was  prior  to  plain- 
tiff's location. 

Pleading  Forfeiture. —  In  an  action 
brought  under  the  Nevada  statute  (see 


infra,  note  2,  p.  342),  the  defendant, 
in  order  to  rely  upon  a  forfeiture  by  the 
plaintiff  of  any  rights  under  the  acts  of 
congress,  need  not  plead  such  forfeit- 
ure. Steel  V.  Gold  Lead,  etc.,  Min. 
Co.,  18  Nev.  80.  This  case  is  distin- 
guished from  the  case  of  Morenhaut  v. 
Wilson,  52  Cal.  263,  where  it  was  de- 
cided that  in  an  action  of  ejectment 
to  recover  the  possession  of  mining 
ground,  if  the  defendant  relies  upon  a 
forfeiture  by  plaintiff  for  failure  to 
comply  with  the  local  rules  and  regula- 
tions of  the  mining  district,  the  for- 
feiture must  be  specially  pleaded,  for 
the  reason  that  "a  defense  based 
merely  upon  forfeiture  does  not  in- 
volve a  denial  of  the  plaintiff's  posses- 
sion, or  right  of  possession,  at  the  date 
of  the  defendant's  entry."  Under  the 
United  States,  supplemented  by  the 
Nevada  statutes,  however,  an  action 
may  be  brought  whether  plaintiff  is  in 
or  out  of  possession  of  the  mining 
ground  in  controversy,  and  the  "  only 
sensible  construction  of  the  law  is  that 
each  party  must  prove  his  claim  to  the 
premises  in  dispute,  and  that  the  better 
claim  must  prevail." 

Verdict  as  follows:  "  We,  the  jur}', 
find  the  issues  joined  for  the  plaintiff, 
and  that  it  is  the  owner  of,  and  entitled 
to  the  possession  of,  the  ground  de- 
scribed in  the  complaint,"  was  held 
sufficient  in  Bushnell  v.  Crooke  Min  , 
etc.,  Co.,  12  Colo.  247. 

Entry  of  Judgment.  —  In  Bushnell  v. 
Crooke  Min.,  etc.,  Co.,  12  Colo.  247, 
judgment  was  entered  upon  the  verdict 
set  out  in  the  preceding  paragraph  as 
follows:  "  This  cause  coming  on  to  be 
heird  upon  defendants'  motion  to  set 
aside  the  verdict  of  the  jury  hereinbefore 
recorded,  and  for  a  new  trial  of  said 
cause,  the  court,  being  fully  advised  in 
the  premises,  overrules  the  said  motion, 
and  orders  that  judgment  be  entered 
herein  in  accordance  with  said  verdict. 
It  is  therefore  ordered  by  the  court  that 
the  said  plaintiff  is  the  owner,  and  en- 
titled to  the  possession,  of  the  Annie 
lode  mining  claim,  one  thousand  Jive 
hundred  ieG\.\n  length  and  three  hundred 
feet  in  width,  situated  in  the  Galena 
mining  district,  in  the  county  of  Hins- 
dale, and  state  of  Colorado."  It  was 
objected  to  this  judgment  that  it  was 
not  according  to  the  verdict,  in  that 
the  premises  specifically  described  in 
the  complaint  were  not  described  in  the 
judgment  and  not,  accordingly,  limited 
to  the  premises  in  controversy  as  de- 
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(1)  Under  State  Statute  to  Quiet  Title.^ 

Form  No.  13847.* 

(Precedent  in  Thompson  v.  Spray,  (Cal.  1887)  14  Pac.  Rep.  183.)' 

[(F<f««i?,  title  of  court  and  cause  as  in  Form  No.  5910.y\^ 
Now  come  the  above  named  plaintiffs,  by  their  attorneys,  Eagon 
6^  Armstrong.,  and  for  cause  of  action  allege  that  on  the  nineteenth  day 
oi  June.,  i883,  by  an  order  of  superior  court  of  said  y^wa^/fr  county 
duly  made  on  that  day,  and  before  the  filing  of  this  complaint,  the 
same  James  Thompson  was  appointed  guardian  ad  litem  for  A.  Thomp- 
son., a  minor;  that  plaintiffs  are  now,  and  for  a  long  time  hitherto 
have  been  the  owners  of,  in  the  possession  of,  and  entitled  to  the 
possession  of,  that  certain  piece  or  parcel  of  land  situated,  lying,  and 
being  in  the  county  of  Amador.,  state  of  California.,  and  bounded 
and  particularly  described  as  follows:  The  N.  1-2  of  the  N.  1-2  of 
S.  E.  1-Jf.  and  the  N.  1-2  of  the  S.  1-2  of  N.  E.  1-lf  of  S.  E.  1-J^  of 
Section  11,  and  the  W.  Ir2  of  the  N.  W.  i-^  of  the  S.  W.  1-J^.  of  sec- 
tion 16.,  township  {5)  five  north,  range  ten  east,  M.  D.  M.,  containing 
7(9  acres;  that  said  defendant  claims  an  estate  and  interest  in  the 
above-described  tract  of  land  adverse  to  the  said  plaintiffs;  that  the 
said  claim  of  defendant  is  without  any  right  whatever,  and   that 


scribed  in  the  complaint.  The  court 
held  this  to  be  an  erroneous  entry  and 
directed  that  it  should  be  as  follows: 
*'  It  is  therefore  considered  by  the  court 
that  the  said  plaintiff  is  the  owner,  and 
entitled  to  the  possession,  of  the  prem- 
ises described  in  the  complaint  of  the 
plaintiff  herein,  viz. :  'That  portion  of 
the  Annie  lode  mining  claim  situate  in 
Galena  mining  district,  county  of  Hins- 
dale., Colorado,  bounded  and  described  as 
follows:  Beginning  at  the  north-west 
corner  (it  being  corner  No.  5)  of  the 
Monitor  claim,  running  thence  south, 
13°  2j'  west,  J41  j-io  feet;  thence 
south,  60°  27  west,  408 j-io  feet;  thence 
south,  48°  08  west,  46J  3-10  feet; 
thence  south,  j^°  20  west,  gg  6-10  feet; 
thence  south,  ^s°  4°  east,  112  8-10 
feet,  to  the  west  side  line  of  the  Ule  lode, 
(being  survey  plat  No.  i47a\)  thence 
north,  ji°  jj'  east,  gi  6-10  feet,  to  the 
corner  No.  g  of  said  Ule  lode;  thence 
north,  6g^  40  east,  2^7  feet,  to  corner 
No.  <Pof  said  Ule  lode;  thence  north, 
68^  j6'  east,  40  8-10  feer;  thence  north, 
34°  20'  east,  887  t-to  feet  to  the  north- 
east end  line  of  the  said  Monitor  claim; 
thence  north,  ^/°  j/'  west,  /jj  i-io  feet, 
to  the  place  of  beginning.'  —  together 
with  the  costs  by  plaintiff  laid  out  and 
expended,  and  that  plaintiff  may  have 
execution  therefor." 

1.  Seqoisites  of  Complaint,  etc.  —  Gen- 


erally.—  See  supra,  note  2,  p.  339; 
infra,  note  2,  p.  342. 

Allegation  of  Ownership.  —  It  is  suf- 
ficient for  plaintiff  to  allege  that  he  is 
the  "  owner  "  in  terms,  without  setting 
forth  facts  showing  him  to  be  such. 
Souter  V.  Maguire,  78  Cal.  543. 

As,  "  in  ordinary  actions  in  relation 
to  mining  claims,  the  general  allegation 
that  the  plaintiff  is  '  the  owner,'  etc., 
covers-  all  the  essential  elements  of 
ownership."  Thompson  v.  Spray,  72 
Cal.  528. 

Allegation  of  Possession.  —  The  com- 
plaint must  allege  that  at  the  com- 
mencement of  the  action  the  plaintiffs 
were  in  the  possession  of  the  mining 
ground  in  contest.  Pralus  v.  Jefferson 
Gold,  etc.,  Min.  Co.,  34  Cal.  558;  35 
Cal.  30. 

2.  California.  —  Code  Civ.  Proc. 
(1897).  §  738. 

See  also,  generally,  supra,  note  i, 
this  page. 

3.  This  complaint  was  upheld  as  a 
complaint  in  an  ordinary  action  to 
quiet  title.  The  court  held  that  as  it 
was  not  brought  under  U.  S.  Rev. 
Stat.  (1878),  §  2326,  a  failure  to  allege 
that  plaintiff  was  a  citizen  of  the 
United  States  did  not  make  the  com- 
plaint defective. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 
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the  said  defendant  has  not  any  estate,  right,  title,  or  interest  what- 
ever in  the  said  land  or  premises,  or  any  part  thereof. 

Wherefore  plaintiffs  pray  for  judgment 

(i)  That  defendant  may  be  required  to  set  forth  the  virtue  of  his 
claim,  and  that  all  adverse  claims  of  the  defendant  may  be  deter- 
mined by  a  decree  of  this  court.; 

(2)  That,  by  said  decree,  it  be  adjudged'that  the  defendant  has  no 
estate  or  interest  whatever  in  or  to  said  land  in  this  complaint 
described,  and  that  the  right,  title,  and  interest  of  the  plaintiffs 
therein  to  said  land  is  good  and  valid; 

(3)  That  the  defendant  be  forever  enjoined  [and  restrained  from 
in  any  manner  interfering  with  said  property,  or  entering  upon,  or 
exercising  acts  of  ownership  over  the  same,  as  well  as  from  in  any 
manner  interfering  with  plaintiff's  use,  occupation  and  control  of 
said  premises,  and  that  plaintiff's  title  be  quieted  against  the  claim 
of  the  defendant,  and  for  such  other  and  further  relief  as  may  be 
proper  in  the  premises,  and  the  plaintiff  will  ever  pray    etc. 

(Signature  and  verification  as  in  Form  No.  5910. )]  ^ 

(2)  Under  United  States  Statute. ^ 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Form  of  Action. —  "  The  form  of 
action  is  not  provided  for  by  the  stat- 
ute; and,  apparently,  an  action  at  law 
or  a  suit  in  equity  would  lie,  as  either 
might  be  appropriate  under  the  par- 
ticular circumstances;  an  action,  to 
recover  possession  when  plaintiff  is  out 
of  possession,  and  a  suit,  to  quiet  title 
when  he  is  in  possession."  Perego  v. 
Dodge,  163  U.  S.  160.  See  also  Doe  v. 
Waterloo  Min.  Co.,  43  Fed.  Rep.  219; 
Rutter  z/.  Shoshone  Min.  Co.,  75  Fed. 
Rep.  37. 

In  Becker  v.  Pugh,  g  Colo.  58Q,  the 
court  held  that  an  action  in  the  nature 
of  ejectment  was  undoubtedly  proper. 

Bequisites  of  Complaint,  etc.,  Generally. 
—  See  supra,  note  2,  p.  '339;  supra,  note 

I,  P-  341- 

Statutory  Provisions.  —  U.  S.  Rev. 
Stat.  (1878),  ^5  2326  et  seq.,  as  amended 
U.  S.  Rev.  Stat.  (Supp.  1881),  p.  609, 
c.  140. 

In  Nevada,  there  is  a  statute,  which 
the  court,  in  Golden  Fleece  Gold,  etc., 
Min.  Co.  V.  Cable  Consol.  Gold,  etc., 
Min.  Co.,  12  Nev.  312,  stated  was 
"evidently  designed  to  supplement 
section  2326  of  the  Revised  Statutes  of 
the  United  States,  passed  May  lOth, 
1872."  This  statute  is  section  3900  of 
the  General  Statutes  of  Nevada  of  1885. 
It  provides  that  "  in  all  actions  brought 


to  determine  the  right  of  possession  of 
a  mining  claim,  etc.,  where  an  applica- 
tion has  been  made  to  the  proper  offi- 
cers of  the  government  of  the  United 
States  by  either  of  the  parties  to  such 
action  for  a  patent  for  said  mining 
claim,  etc.,  it  shall  only  be  necessary 
to  confer  jurisdiction  on  the  court  to 
try  said  action  and  render  a  proper 
judgment  therein,  that  it  appear  that 
an  application  for  a  patent  for  such 
mining  claim,  etc.,  has  been  made,  and 
that  the  parties  to  said  action  are  claim- 
ing such  mining  claim,  etc.,  or  some 
part  thereof,  or  the  right  of  possession 
thereof." 

In  Rose  v.  Richmond  Min.  Co.,  17 
Nev.  25,  a  complaint  was  held  to  satisfy 
the  above  statute  which  alleged  "  that 
the  plaintiffs  are,  and  ever  since  the 
20th  oi January,  a.  d.  187^,  have  been 
thie  owners  of,  seised  and  possessed 
of,"  the  mining  ground  in  controversy, 
"  together  with  all  the  veins,  lodes  and 
ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  within 
said  surface  boundaries;  that  defend- 
ant unjustly  and  adversely  to  plain- 
tiffs, claims  an  estate  in  fee  in  and  to 
said  premises,  and  the  right  of  posses- 
sion thereof,  and  the  right  of  extracting 
and  converting  to  its  own  use  all  the 
mineral  bearing  rock,  ore  and  earth 
therein  contained,  and  has  filed  in  the 
United  States  land  office  an  application 
for  a  patent  thereto,  in  the  name  of  the 
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{d)  By  Person  in  Possession. 


St.  George  ledge  and  mine."  The  com- 
plaint closed  with  the  usual  prayer. 
The  objections  to  the  complaint  were 
as  follows:  "  There  is  no  allegation 
that  the  claim  or  application  of  the 
defendant  for  a  patent  is  without  right, 
or  invalid  or  void,  or  that  the  plaintiffs 
ever  filed  any  adverse  claim  to  the  de- 
fendant's application  for  patent.  It 
does  not  appear  in  the  complaint  that 
any  contest  ever  was  initiated  or  was 
pending  in  the  land  office  at  the  time 
of  the  commencement  of  this  action." 
The  court  held  that  the  complaint  was 
not  defective  because  it  did  not  allege 
the  particulars  of  defendant's  claim 
and  prove  that  it  was  invalid.  See 
Scorpion  Silver  Min.  Co.  v.  Marsano, 
ID  Nev.  370;  Golden  Fleece  Gold,  etc., 
Min.  Co.  V.  Cable  Consol.  Gold,  etc., 
Min.  Co.,  12  Nev.  312.  It  was  also 
held  that  the  above  statute  did  not 
make  the  filing  of  the  protest  a  juris- 
dictional fact  to  be  alleged  in  the  com- 
plaint. 

.  Allegation  of  Flainti^s  Citizenship, — 
When  Necessai-y.  —  Ordinarily,  com- 
plaints in  actions  brought  under  U.  S. 
Rev.  Stat.  (1878),  §  2326,  must  allege 
that  the  plaintiff  is  a  citizen  of  the 
United  States.  Anthony  v.  Jillson,  83 
Cal.  296;  Lee  Doon  v.  Tesh,  68  Cal.  43; 
Keeler  v.  Trueman,  15  Colo.  143;  Jack- 
son V.  Dines,  13  Colo.  90;  Rosenthal  v. 
Ives,  2  Idaho  244;  Bohanon  v.  Howe, 
2  Idaho  417. 

Thus,  a  complaint  which  averred  that 
William  McConnell,  one  of  the  plain- 
tiffs, was  a  citizen,  of  the  United  States, 
a  resident  of  the  county,  etc.,  but  was 
•silent  as  to  the  citizenship  and  residence 
of  the  other  plaintiff,  was  held  to  be 
defective.   Lee  Doon  v.  Tesh,  68  Cal.  43. 

And  in  an  action  for  trespass  upon 
mining  grounds,  where  legal  title  was 
in  the  United  States  and  the  right  of 
possession  was  a  material  issue,  it  was 
held  that  plaintiff  must  plead  and  prove 
that  he  was  a  citizen  of  the  United 
States  or  that  he  had  declared  his  in- 
tention to  become  such.  Bohanon  v. 
Howe,  2  Idaho  417. 

When  Not  Necessary.  —  This  allega- 
tion does  not  seem  to  be  necessary 
where  the  ultimate  fact  in  issue  is  the 
ownership  of  the  land  rather  than  the 
right  and  possession  thereto.  Harris 
V.  Kellogg,  117  Cal.  484  (distinguishing 
Lee  Doon  v.  Tesh,  68  Cal.  43). 

And  in  McFeters  v.  Pierson,  15  Colo. 


201,  the  court  distinguished  between  a 
proceeding  to  settle  adverse  claims  to 
mineral  property  and  a  civil  action  for 
cutting  and  carrying  away  timber  from 
such  property,  holding  that  in  the  latter 
case  citizenship  need  not  be  alleged. 

Nor  is  this  allegation  necessary  in  an 
action  to  quiet  title  under  the  state  stat- 
utes. Thompson  v.  Spray,  72  Cal.  528. 
Failure  to  Allege — Hoiv  Cured.  — Where 
there  is  no  controversy,  no  evidence,  no 
objection  or  notice  whatever  inter- 
posed in  the  court  below,  or  any  specific 
assignmentof  erroron  appeal  in  regard 
to  citizenship,  it  will  not  be  considered. 
An  objection  as  to  citizenship,  to  be 
available,  must  be  interposed  in  apt 
time  and  in  such  a  way  as  to  give  the 
opposite  party  an  opportunity  to  de- 
fend against  it.  Jackson  v.  Dines,  13 
Colo.  90. 

Allegation  of  Citizenship  of  Defendant  — 
Generally.  —  Not  only  must  the  plaintiff 
aver  citizenship,  but  the  defendant 
must  do  likewise.  McFeters  v.  Pier- 
son,  15  Colo.  201;  Thomas  v.  Chisholm, 
13  Colo.  105. 

Citizenship  of  Corporation.  —  In 
Thomas  v.  Chisholm,  13  Colo.  105,  a 
judgment  on  a  general  verdict  in  favor 
of  the  defendants,  who  claimed  title 
through  a  corporation,  was  reversed 
for  a  failure  on  the  part  of  the  defend- 
ants to  make  in  their  answer  the  neces- 
sary averment  as  to  the  organization  of 
the  corporation  and  the  citizenship  of 
its  members.  The  decision  was  based 
upon  the  ground  that  since  the  act  of 
congress  of  March  3,  1881  [U.  S.  Rev. 
Stat.  (Supp.  1881),  p.  609,  c.  140], 
amending  U.  S.  Rev.  Stat.  (1878),  §2326, 
"  both  parties  in  adverse  proceedings 
are  to  be  regarded  as  actors,  and  a  de- 
fendant cannot  rely  upon  the  weakness 
of  the  plaintiff's  title,  as  in  ordinary 
ejectment  cases.  Consequently,  in  this 
action,  defendants  could  not  recover  a 
valid  verdict  and  judgment  in  their 
own  favor  without  showing  compliance 
with  the  requirements  of  the  statutes, 
state  and  federal,  such  as  would  entitle 
them  to  a  patent  from  the  United  States. 
It  follows,  therefore,  that  defendants, 
basing  their  title  in  part  upon  an  entry 
and  location  by  a  corporation,  must, 
before  they  are  entitled  to  such  a  ver- 
dict and  judgment  as  they  have  ob- 
tained, aver  that  the  corporation  was 
organized  under  the  laws  of  the  United 
States,    or   of  some   state  or   territory 
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Form  No.  13848. 

(Precedent  in  Campbell  v.  Taylor,  3  Utah  325.)' 

UComntencing  as  in  Form  No.  6935.^ 

The  plaintiffs  were  the  owners  entitled  to  and  in  possession  of  a 
certain  mining  claim  situated  in  Pinto  Iron  mining  district,  Iron 
county,  Utah^  known  and  recorded  as  the  Tip  Top  mining  claim,  par- 
ticularly described  as  follows:  {^H ere  was  set  out  a  description  of  the 
claim  by  metes  and  bounds^  and  by  reference  to  a  section  and  township  of 
the  government  survey^  thatj^  said  vein  or  lode  bears  iron  and  other 
minerals,  and  said  mining  claim  contains  an  area  of  nineteen  thousand 
seven  and  four  acres,  and  the  whole  thereof  in  conflict  and  included 
within  the  boundaries  of  the  Great  Western  Iron  Mountain  Extension 
of  t\\t  Mountain  Peak  mining  claim  and  lode  or  vein  sought  to  be 
patented  by  the  defendant  from  the  government  of  the  United  States,, 
situated  in  section  25,  said  township  and  range. 

Plaintiffs  further  allege  that  the  said  Tip  Top\e.m,  lode,  and  mining 
claim  is  a  relocation  of  a  certain  lode,  vein,  and  mining  claim,  located 
and  known  as  the  Excell  lode  and  mining  claim,  bearing  iron  and 
other  minerals,  situated  in  said  district,  county,  and  territory,  and 
that  the  point  of  discovery,  or  discovery  monument  thereof,  is 
and  was  the  same  and  identical  with  and  that  selected  for  and  estab- 
lished by  the  plaintiffs  as  and  for  the  Tip  Top  lode  and  mining  claim, 
and  that  the  lode  and  area  embraced  in  said  Excell  is  about  and  sub- 
stantially the  same  as  embraced  within  the  said  Tip  Top  lode  and 
mining  claim;  and  in  fixing  the  boundaries  and  in  marking  the  claim 
upon  the  ground,  and  in  making  the  monuments  of  said  Tip  Top\ode, 
vein,  and  mining  claim,  the  plaintiffs  fixed  upon  and  selected  the 
same  points  for  discovery  and  corner  monuments  that  had  been 
selected  and  fixed  for  the  discovery  and  corner  monuments  for  said 
Excell  lode  and  mining  claim  by  the  locator  thereof,  and  which  are 
the  said  discovery  and  posts  aforesaid  repaired  and  rebuilt  by  plain- 
tiffs, defining  the  lode  and  boundaries  of  said  Tip  Top  lode,  vein,  and 
mining  claim  as  aforesaid,  the  word  "  posts "  meaning  the  corner 
monuments  of  the  claims.  And  that  in  making  the  record  of  the 
location  notice  of  said  Excell  lode  and  mining  claim  in  and  upon  the 
mining  records  of  said  district,  through  inadvertence,   there  was  a 

thereof,  and  that  the  members  of  such  32  Pac.  Rep.  204.  See  also  Mattingly 
corporation  were  citizens  of  the  United  v.  Lewisohn,  8  Mont.  259. 
States,  and  severally  and  individually  Wherein  Location  Conflicts.  —  Corn- 
qualified  and  competent  to  make  the  plaint  should  show  wherein  the  loca- 
location."  tion  alleged  to  have  been  made  by  the 
Time  of  Filing  Claim. —  "A  com-  defendant  conflicts  with  that  made  by 
plaint  in  an  action,  under  the  revised  the  plaintiffs.  Cronin  v.  Bear  Creek 
statutes  of  the  United  States  (section  Gold  Min.  Co.,  (Idaho,  1893)  32  Pac. 
2326),  to  contest  an   application   for  a  Rep.  204. 

patent  for  mining-land,  which   fails  to         1.  Demurrer  to    this  complaint    was 

show  that  plaintiff  has  filed  his  adverse  overruled. 

claim  within  the   period   prescribed  by         See    also,    generally,   supra,    note  2, 

section   2325,    and  brought   the  action  p.  342. 

within  the  time  thereafter  allowed  by         2.  The  words  enclosed  by  and  to  be 

section  2326,  is  defective."     Cronin  v.  supplied  within    [  ]    will  not   be  found 

Bear  Creek  Gold  Min.  Co.,  (Idaho,  1893)  in  the  reported  case. 
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mistake  made  in  giving  the  course  "  south  twenty-three  degrees,  fifty- 
five  minutes  west  from  said  initial  point  along  the  said  center  tw<f 
hundred  feet  to  a  post  in  a  mound  of  stone  for  the  center  of  the  easterly 
end,  making  one  thousand  five  hundred  lineal  feet,"  when  the  true  course 
was  and  should  have  been  %o\x\.\\.  twenty-three  Ci&^x^t.%  fifty-five  vcixnxxX.^^ 
east;  and  also,  through  inadvertence,  there  was  another  mistake 
made  in  making  the  record  of  said  location  notice  upon  said  record, 
in  this,  to  wit;  in  saying  in  the  record  thereof  "the above  mentioned 
monument,  being  the  discovery  of  claim,  is  situated  about  north  four 
degrees  east,  and  about  tT.vo  thousand  three  hundred  and  eighty  feet 
from  the  south-west  corner  of  the  south-east  quarter  of  section  25, 
township  SQ  south,  range  13  west.  Salt  Lake  meridian,  and  about  one 
thousand  seven  hundred  and  eighty  feet  north  from  the  Chester  No.  2," 
the  said  figures  13  should  have  been  IJf.  in  said  recordation,  making 
the  true  range  in  which  said  Excell  lode  and  mining  claim  was  situ- 
ated and  said  Chester  No.  2  lode  and  mining  claim  was  or  is  situated, 
range  i^  instead  of  range  13,  as  appears  upon  the  record  of  its  loca- 
tion upon  the  said  mining  records  of  said  district. 

Said  record  of  the  notice  of  location  of  said  Excell  lode  and  mining 
claim,  with  the  mistakes  aforesaid,  is  in  the  words  and  figures  as 
follows,  to  wit:  {^Then  followed  a  copy  of  the  notice  of  location  of  the 
Excell,  signed  by  the  defendant. ) 

[Plaintiffs  further  allege,  on  their  information  and  belief,  that  if 
said  Excell  lode,  vein,  and  mining  claim,  or  the  said  Great  Western 
Iron  Mountain  Extension  of  the  Mountain  Peak  lode  and  mining 
claim,  the  latter  more  particularly  hereinafter  described,  were  or 
either  of  them  ever  was  a  valid  mining  claim  or  location,  that  the 
same  and  each  of  them  were  by  the  defendant  and  his  grantors  and 
locators  thereof  abandoned  and  forfeited  prior  to  the  location  thereof 
by  the  plaintiffs  as  the  said  Tip  Top  lode,  vein,  and  mining  claim; 
that  the  amount  of  labor  and  other  conditions  and  improvements 
required  by  law  were  not  done  or  made  by  said  defendant  or  his 
grantors  upon  said  Excell  or  said  Great  Western  Iron  Mountain 
Extension  of  the  Mountain  Peak  lodes,  veins,  and  mining  claims 
during  each  or  any  of  the  years  since  they  or  either  of  them  were 
or  was  located,  and  the  same  and  each  of  said  lodes  and  claims 
were  and  was  subject  to  relocations  under  the  laws  of  the  United 
States.]! 

And  that  on  and  prior  to  the  tenth  day  of  February,  i879,  the 
premises  hereinbefore  described  as  the  Tip  Top  lode,  vein,  and 
mining  claim,  and  situated  in  the  said  Pinto  Iron  min*ing  district  of 
Iron  county,  Utah^  were  vacant,  unoccupied,  and  unclaimed  mineral 
land  of  the  United  States,  and  subject  to  location  under  the  mining 

1.  It  was  insisted  by  the  defendant  it,  but  it  by  no  means  follows  that  the 
that  the  matter  within  [  ]  was  a  ver-  whole  complaint  is  bad.  If  this  por- 
bose,  general  averment  that  the  prior  tion  were  entirely  stricken  out,  there 
claims  were  abandoned  and  forfeited,  would  remain  a  statement  of  facts  suf- 
and  the  consequent  legal  status  of  the  ficieni  to  constitute  a  good  cause  of 
premises,  and  that  there  was  no  issu-  action,  without  omitting  any  material 
able  fact  stated  therein.  The  court  averment  necessary  to  entitle  the  plain- 
said,  "  the  paragraph  referred  to  is  ob-  tififs  to  recovery." 
noxious  to  the  objection  urged  against 

845  Volume  I2. 


13848.  MINES  AND  MINING.  13848. 

laws  thereof,  and  that  on  or  about  the  tenth  of  February,  iS79,  the 
said  plaintiffs  being  citizens  of  the  United  States  over  the  age  of 
twenty-one  years,  entered  upon  and  explored  said  premises,  found 
therein  rock  in  place  bearing  iron,  silver,  and  other  precious 
metals,  and  thereupon,  on  or  about  said  day,  located  and  appro- 
priated for  a  mining  claim  for  said  mineral  ^/teen  hundred  linear  feet 
of  and  along  said  vein  or  lode  of  mineral  and  surface  ground  embrac- 
ing said  vein,  lode,  and  mineral,  and  six  hundred  feet  in  width  for  the 
length  aforesaid,  three  hundred  feet  on  each  side  of  said  mineral  vein 
or  lode.  That  said  locators,  on  the  day  the  claim  was  located, 
erected  a  monument  at  the  discovery  of  said  ledge  or  vein  of  mineral, 
iron,  silver,  and  other  ores,  and  marked  said  mineral  on  the  ground, 
distinctly  by  monuments,  so  that  its  boundaries  could  and  \sic\  be 
thereby  easily  traced,  and  posted  at  the  discovery  monument  a  written 
notice  of  said  location  containing  the  subscription  and  names  of  the 
locators,  and  a  full  description  of  said  mining  claim  located  by  refer- 
ence to  natural  objects  and  permanent  monuments,  fully  identifying 
the  claim.  That  said  locators  have  remained  in  the  possession  of 
said  mining  olaim  and  worked  and  improved  the  same  in  compliance 
with  all  the  mining  laws  and  customs,  general  and  local,  both  of  the 
United  States  and  said  Pinto  district.  The  same  was  recorded  on  or 
about  the  tenth  day  of  February,  xS79,  in  the  office  of  the  recorder  of 
said  mining  district,  and  now  remains  of  record  therein. 

That  the  defendant  pretends  to  have,  own,  and  claim  a  certain 
alleged  mining  claim  which  is  by  said  defendant  called  the  Great 
Western  Iron  Mountain  Extension  of  Moutitain  Peak  mine  or  vein 
bearing  iron,  containing,  as  is  alleged,  one  thousand  five  hundred  linear 
feet  by  six  hundred  feet  in  width,  designated  by  the  field-notes  and 
official  plat  on  file  in  the  United  States  land  office  at  Salt  Lake  City, 
Utah,  on  application  for  patent,  as  lot  No.  1^.1,  township  S6  south, 
range  IJ^  west  of  Salt  Lake  meridian,'  and  by  defendant  alleged  to 
have  been  recorded  in  the  recorder's  office  of  Pinto  Iron  mining  dis- 
trict, Iron  county,  Utah,  in  book  B,  p.  IJ^^S,  and  as  part  thereof  own 
the  said  Tip  Top  mine,  mining  claim,  or  lode  of  plaintiffs.  That 
defendant  claims  to  be  the  owner  of  said  Tip  Top  mining  claim,  and 
the  mines  and  ores  embraced  therein,  adversely  to  plaintiffs;  and 
claims  an  interest  or  estate  therein  adversely  to  plaintiffs,  and  he 
denies  plaintiff's  interest  or  right  to  said  mining  claim,  or  any  part 
thereof,  all  of  which  claims  or  pretensions  on  the  part  of  defendant 
are  without  right,  unlawful,  and  wholly  unfounded.  That  in  pur- 
suance of  the.  wrongful  claim  of  defendant  as  aforesaid,  the  defend- 
ant, on  or  about  the  fifteenth  day  oi  January,  i880,  made  application 
for  patent  from  the  United  States  for  said  pretended  Great  Western 
Iron  Mountain  Extension  of  Mountain  Peak  mining  claim  No.  581,  at 
the  United  States  land  office  in  Salt  Lake  City,  Utah,  and  by  the 
said  application  and  survey  accompanying  the  same  included  and 
embraced  the  whole  of  said  Tip  Top  mining  claim,  and  lode  or  vein, 
and  the  property  hereinbefore  set  forth,  and  wrongfully  set  up  and 
claimed  that  said  pretended  Great  Western  Iron  Mountain  Extension 
of  Mountain  Peak  mining  claim  included  the  same,  and  the  same 
belonged   to   defendant.       And    plaintiffs   further   allege    that   said 
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defendant  well  knew  at  the  time  he  made  his  application  for  a  patent 
for  said  Great  Western  Iron  Mountain  Extension  of  Mountain  Peak 
mining  claim,  and  long  prior  thereto,  that  plaintiffs  were  during  all 
of  said  time  the  owners  in  possession  and  entitled  to  the  possession 
of  the  said  Tip  Top  lode  and  mining  claim,  and  of  all  the  ores  and 
metals  included  within  its  boundaries. 

That  within  the  sixty  days  of  publication  of  notice  of  said  applica- 
tion for  a  patent,  to  wit,  on  or  about  the  sixth  day  of  April,  iS80,  the 
plaintiffs  filed  in  said  land  office  at  Sa/t  Lake  City,  under  oath  and  in 
due  form  of  law,  their  protest  thereto,  and  their  adverse  claim  to 
said  Tip  Top  lode  and  mining  claim,  and  to  all  of  the  ores,  metals, 
and  minerals  embraced  therein,  the  said  ores  and  mining  claim  being 
embraced  and  included  in  the  said  alleged  Great  Western  Iron  Moun- 
tain Extension  of  Mountain  Peak  mining  claim  of  defendant,  as 
described  in  said  application  for  a  patent,  in  which  plaintiffs  fully 
set  forth  the  nature,  boundaries,  and  extent  of  their  adverse  claim 
in  compliance  with  the  mining  laws  of  the  United  States,  and  which 
contained  a  diagram  of  the  conflict  of  the  area  of  said  claims  and 
made  by  a  deputy  United  States  surveyor. 

T\idX  five  hundred  dollars'  worth  of  labor  has  not  been  expended  or 
improvements  made  upon  the  said  Great  Western  Iron  Mountain 
Extension  of  Mountain  Peak  mine  or  claim,  either  by  defendant  or  his 
grantors,  nor  any  such  sum  or  amount  whatever. 

Wherefore  plaintiffs  pray  to  be  adjudged  the  owners,  [and  entitled 
to  the  possession  of  the  above  described  premises,  with  such  other 
relief  as  the  court  may  think  proper. 

{Signature  and  verification  as  in  Form  No.  5935. ')Y 

(Jf)  By  Person  Ousted  from  Possession.^ 

1.  The  matter  to  be  supplied  within  [  ]  each  side  of  the  center  of  the  discovery 
will  not  be  found  in  the  reported  case,  shaft;  and  staked  the  said  claim  at  the 

2.  Precedent.  —  In  Lee  v.  Justice  Min.  corners  and  at  the  center  of  the  said 
Co.,  2  Colo.  App.  112,  the  substance  of  line  with  stakes  marked  and  hewn  on 
the  complaint  was  set  out  by  the  court  the  sides  in  towards  said  claim,  and  in 
as  follows:  "  Complainant  alleges  that  all  other  respects  complied  with  the 
he  is  a  citizen  of  the  United  States,  and  state  and  federa,l  statutes  relative  to  the 
over  the  age  of  21  years.  That  on  the  location  of  mining  claims;  and  there- 
£oth  day  of  May,  liSy,  he  entered  upon  upon  caused  to  be  made  out  a  location 
the  unoccupied  and  unappropriated  certificate,  containing  all  of  the  several 
public  mineral  domain  of  the  United  matters  aforesaid,  together  with  a  de- 
States,  and  at  the  said  unoccupied  point  scription  of  said  claim.  That  the  Justicf 
of  his  entry  sunk  a  shaft  to  the  depth  mining  claim  was  located  on  the  8ih 
of  more  than  10  feet  below  the  lowest  day  of  October,  i?>8j,  by  one  Edwin 
part  of  the  rim  thereof,  and  therein  and  Doust,  and  that  at  the  time  of  said  loca- 
thereby  discovered  and  disclosed  a  well  tion  the  said  Z>(?mx/ was  an  alien,  and 
defined  body  of  mineral-bearing  rock  had  never  heretofore  yet  declared  his 
in  place,  containing  silver  and  other  intention  to  become  a  citizen  of  the 
precious  metals.  That  at  said  shaft  United  States.  That  the  said  claim  so 
and  said  point  of  discovery  he  posted  a  located  by  the  said  Doust  covers  a  part 
stake,  on  which  was  placed  a  plain  sign  and  portion  of,  and  conflicts  with,  the 
and  notice,  containing  the  name  of  the  claim  located  by  plaintiff,  and  called 
lode,  to  wit.  '  The  Aftermath,'  the  name  the  ^  Aftermath  Lode  Mining  Claim ,'  for 
of  the  locator,  and  the  date  of  the  dis-  the  entire  width  of  the  said  Aftermath 
covery,  the  number  of  feet  claimed  on  lode,  to  wit,  joo  feet,  and  for  a  distance 
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in  length  of  upwards  of  500  feet.  That 
after  the  said  location,  the  said  Edwin 
Doust,  as  plaintiff  is  informed  and  be- 
lieves, and  so  charges  the  fact  to  be, 
made  a  contract  with  one  IVilliam 
Lawson,  on  the  ijth  day  of  October.  A.  D. 
i8<i?5-,  to  sell  and  transfer  the  said  claim 
to  said  IVilHam  Lawson.  That  on  the 
said  day  he  made,  executed,  and  de- 
livered 10  John  W.  Richards,  one  of 
the  defendants  herein,  a  deed  transfer- 
ring all  his  right,  title,  and  interest  in 
and  to  said  premises,  to  the  said  Rich- 
ards. That  said  transfer  was  utterly 
and  entirely  without  consideration,  hav- 
ing no  express  consideration  except  the 
sum  of  one  dollar,  and  was  made  solely 
and  simply  that  the  title  might  pass  to 
a  citizen  of  the  United  States  for  the 
purpose  of  procuring  a  title  to  the  claim 
from  the  government.  That,  concur- 
rently with  the  said  deed  to  the  said 
Richards,  and  in  execution  of  the  agree- 
ment to  transfer  the  title  by  Lawson, 
the  said  Richards  executed  a  title  bond 
to  the  said  Lawson,  wherein  and 
whereby  he  agreed  to  convey  to  said 
Lawson  the  saXd  Justice  mining  claim, 
with  other  properties,  for  certain  con- 
siderations therein  named.  That  at  the 
time  of  the  transfer  by  said  Lawson, 
and  the  making  of  said  agreement,  the 
said  Lawson  was  and  is  now  an  alien, 
and  has  never  declared  his  intention  to 
become  a  citizen  of  the  United  States. 
That,  notwithstanding  the  fact  that  the 
said  property  was  apparently  by  said 
deed  conveyed  to  said  Richards,  the 
said  Richards  held  the  same  for  the 
sole  use  and  benefit  of  said  Lawson, 
agreeing  to  hold  title  to  said  claim 
until  after  the  procurement  of  the 
government  title  to  said  property, 
whereupon  he  was  to  transfer  the  same 
to  Lawson,  or  to  whomsoever  he  might 
direct.  And  that,  while  the  said  prop 
erty  thus  stood  in  the  name  oijohn  IV. 
Richards,  he  made  application  for  patent 
from  the  United  States,  and  on  or  about 
the  20th  day  of  February,  18^6,  he  com- 
menced his  advertisement  therefor, 
which  said  application  was  completed 
on  April  23,  i8<5'6.  That  the  title,  so 
far  as  the  records  are  concerned,  and 
so  far  as  the  public  is  concerned,  stood 
in  the  name  of  the  said  Richards  from 
the  time  of  the  transfer  to  him  by  said 
Doust  until  the  nth  day  oi  June,  i%8j, 
at  which  time  there  was  recorded  a  deed 
from  said  Richards  to  Joseph  Ruse  as 
trustee  for  the  Justice  Mining  Company. 
That  the  s&\d  Joseph  Ruse  had  not  the 


slightest  interest  in  the  said  property, 
but  was  simply  invested  with  a  naked 
legal  trust,  holding  the  title  thus  con- 
veyed under  an  obligation  to  transfer 
it  to  the  said  mining  company  in  pur- 
suance of  the  scheme  heretofore  and 
hereinafter  stated.  That  the  said  deed 
to  snidjoseph  Ruse  bears  date  April  ^o, 
18S6,  and  was  never  filed  for  record  or 
recorded  until  y««^  //,  1SS7,  and  was 
executed  for  the  express  and  nominal 
consideration  of  one  dollar.  That  a 
receiver's  receipt  was  issued  to  John 
W.  Richards  on  the  i^tk  day  oi  June, 
i8<?7,  and  duly  filed  in  the  recorder's 
oflSce  June  ij,  i8<?7.  That  the  Justice 
Mining  Company  was  organized  and 
became  incorporated  on  the  joM  day  of 
April,  \%S6,  with  a  nominal  capital  of 
%ioo,ooo.  That  the  share  division  was 
/o, 000  shares.  That  the  corporation  was 
organized  concurrently  with  the  execu- 
tion of  said  deed  lo  Joseph  Ruse  as  trus- 
tee and  that  the  said  deed  was  executed 
upon  the  express  understanding  and 
agreement  by  and  between  said  Ruse 
and  said  Richards  and  said  Lawson  that 
the  said  Richards  should  hold  title 
to  said  property  until  such  time  as  the 
government  title  thereto  should  be 
acquired;  and  that  the  deed  should 
remain  in  escrow  with  said  Ruse,  to  be 
transferred  to  the  company  when  the 
title  should  be  obtained;  and  that, 
when  the  title  should  be  procured,  then 
the  title  should  be  conveyed  to  the 
Justice  Mining  Company,  which  com- 
pany should  transfer  to  said  Lawson 
his  proportionate  sharehold  interest  in 
the  said  corporation.  That  the  organ- 
ization of  said  corporation,  as  well  as 
the  transfer  of  title  to  said  Richards  and 
Ruse,  was  a  part  and  parcel  of  the 
scheme  to  obtain  the  title  from  the 
government,  which  should  not  be  open 
to  question,  for  the  reason  that  the  title 
was  in  a  citizen  of  the  United  States, 
and  not  an  alien.  That  of  all  the 
several  acts  and  facts  aforesaid  the 
plaintiff  was  not  advised  until  after  the 
application  for  patent  had  been  made, 
and  until  the  time  of  the  issuing  of  the 
receiver's  receipt  from  the  government. 
That  immediately 'upon  the  procure- 
ment of  the  government  title  as  afore- 
said, and  the  transfer  of  the  said  title 
from  the  said  Rtise  to  the  said  company, 
the  company  issued  its  shares  of  stock 
of  the  nominal  value  of  %j6,ooo,  and 
j,6oo  in  number,  and  delivered  the 
same  to  William  Lawson,  as  the  con- 
sideration of  the  transfer  of  the  title  of 
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Form  No.  13849.' 

(Precedent  in  Glacier  Mountain  Silver  Min.  Co.  v.  Willis,  127  U.  S.  472.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  59S9^]^ 
For  second  amended  complaint  the  plaintiff  complains  and  alleges 
that  it  is  a  corporation  organized  and  existing  under  the  laws  of  the 


the  said  Justice  Mining  Company  to  said 
corporation.  Tiiat  upon  the  organiza- 
tion of  said  company  various  and  sun- 
dry other  properties  were  conveyed  to 
it,  together  with  said  claim.  That 
prior  to  the  time  of  the  transfer  of  said 
property  by  the  said  trustee  to  said  cor- 
poration, and  while  the  title  still  re- 
mained in  said  fraudulent  grantees, 
Richards  and  Ruse,  the  plaintiff's  title 
had  already  become  vested  by  reason 
of  his  location  of  the  Aftermath  lode 
mining  claim,  and  by  reason  of  the  ab- 
solute invalidity  and  nullity  of  the  title 
of  said  Lawson  and  Doust  to  the  said 
Justice  mining  claim.  That  the  said  re- 
ceiver's receipt  so  issued  is  a  cloud 
upon  the  title  of  plaintiff  to  the  After- 
math lode  mining  claim,  and  that  it  is 
impossible  for  plaintiff  to  bring  an  ac- 
tion in  ejectment  for  the  purpose  of 
determining  the  title  of  the  said  com- 
pany to  said  claim,  because  of  the  fact 
that  in  an  action  in  ejectment  the  com- 
pany would  set  up  the  possession  of  the 
legal  title  acquired  from  the  govern- 
ment in  bar  of  any  action  which  plain- 
tiff might  bring  to  determine  his  right 
to  the  Aftermath  lode  mining  claim,  in 
so  far  as  it  conflicts  with  the  said  /mj- 
tice  mining  claim.  That  said  property 
is  valuable  only  for  the  mineral  which 
it  contains.  That  the  Justice  Alining 
Company  is  without  any  property  or 
means  whatsoever  save  the  mining 
claims  which  it  holds,  which  decrease 
in  value  as  fast  as  the  mineral  is  taken 
and  removed  therefrom.  'Y\^2X  Lawson 
is  absolutely  insolvent,  and  threatens 
to  sell  and  dispose  of  his  shares;  and 
that  plaintiff  has  filed  in  the  United 
States  land  office  his  petition  in  the 
form  of  a  protest,  asking  the  withhold- 
ing of  the  patent  to  X\iq  Justice  lode  un- 
til such  time  as  this  suit  may  be  heard 
and  determined."  A  demurrer  to  this 
complaint  was  sustained  in  the  district 
court  of  Colorado.  In  the  court  of  ap- 
peals the  court  said:  "It  will  be  ob- 
served that  two  questions  are  presented 
for  our  consideration:  (i)  Isi  the  action 
a  proper  one?  Can  the  plaintiff  insti- 
tute an  equitable  action  for  the  purpose 
of  determining  his  title  under  the  state 
and  federal  statutes  to  a  mining  claim. 


notwithstanding  the  fact  that  the  re- 
ceiver's receipt  has  been  issued  to  one 
of  the  defendants,  who  has  transferred 
the  title  thus  acquired  to  the  Justice 
Mining  Company?  (2)  Can  an  alien 
acquire  such  an  interest  in  a  mining 
claim  by  location  as  can  be  transferred 
to  one  or  more  parties  by  various  con- 
veyances, and  through  such  claim  so 
transferred  can  title  be  obtained  from 
the  government  of  the  United  States 
against  which  plaintiff  cannot  assert  a 
prior  acquired  lien  right?"  The  first 
question  was  decided  in  the  affirmative 
and  the  second  question  in  the  nega- 
tive, and  the  judgment  of  the  district 
court  was  reversed. 

See  also  Form  No.  8128,  which  is  a 
complaint  in  an  action  brought  to  re- 
cover possession  of  a  mining  lode  from 
which  plaintiff  had  been  ousted. 

1.  United  States. —Rev.  Stat.  (1878), 

§         • 

See  also,  generally,  supra,  note  2,  p. 

342. 

2.  The  defendants  demurred  to  this 
complaint  for  four  reasons,  "(i)  That 
the  property  sought  to  be  recovered  in 
this  action  is  not  described  by  its  legal 
subdivisions,  nor  by  its  metes  and 
bounds;  (2)  that  the  lodes  alleged  to  be 
embraced  within  the  said  tunnel-site 
location,  and  for  which  a  recovery  is 
asked  by  the  said  plaintiff,  are  not 
mentioned  nor  described,  nor  any  loca- 
tion of  them,  or  any  of  them  alleged; 
(3)  that  said  complainant  does  not  show 
any  valid  and  legal  subsisting  pre- 
emption or  location  of  said  Silver  Gate 
tunnel  site;  (4)  that  the  claim  of  the 
said  plaintiff  to  a  strip  of  ground  j,ooo 
feet  in  length,  by  500  feet  in  width,  as 
a  tunnel  site,  is  unwarranted  and  un- 
precedented, and  was  not,  at  the  date 
of  said  pretended  location,  nor  at  any 
time  subsequent  thereto,  authorized  by 
any  local,  state  or  congressional  law." 
This  demurrer  was  sustained  in  the 
circuit  court  of  the  United  States  for 
the  district  of  Colorado,  but  on  writ  of 
error  the  judgment  of  circuit  court  was 
reversed. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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state  of  Ohio  and  is  a  citizen  of  the  state  of  Ohio\  that  the  defendants 
are  and  each  of  them  is  a  citizen  of  the  state  of  Colorado^  and  that 
the  property  in  controversy  exceeds  the  value  of  %500.  Plaintiff 
further  alleges  that  on  the  21st  day  oi  June,  i865,  ont  Joseph  Coley 
and  one  George  C.  Reeves.,  each  being  citizens  of  the  United  States, 
went  upon  the  public  domain  of  the  United  States  theretofore  wholly 
unoccupied  and  unclaimed,  and  located,  on  said  day,  a  tunnel  and 
tunnel  site  at  the  base  of  Glacier  mountain,  in  Snake  River  mining 
district,  county  of  Summit,  state  of  Colorado;  that  afterwards,  and  on 
the  same  day,  they  marked  the  boundaries  of  their  said  location,  and 
commenced  to  run  a  tunnel  into  said  Glacier  mountain,  and,  after 
fully  complying  with  the  laws  of  the  United  States,  the  laws  of  the 
state  of  Colorado,  and  the  local  rules  and  regulations  of  the  said 
Snake  River  mining  district,  they  caused  to  be  made  out  and  recorded 
in  the  recorder's  olifice  of  the  county  of  Summit,  aforesaid,  a  location 
certificate  of  said  tunnel  claim;  that,  from  the  day  of  said  location 
until  the  ouster  hereinafter  set  forth,  the  said  locators  of  said  tunnel 
claim  and  their  grantees  remained  continuously  in  possession  of  said 
tunnel  claim,  working  and  mining  thereon,  and  have  expended 
thereon  more  than  the  sum  of  %5,000;  that  the  plaintiff  is  the  owner 
of  the  said  tunnel  claim,  above  described,  by  location  and  purchase, 
and  is  now  entitled  to  the  quiet  and  peaceable  and  exclusive  posses- 
sion thereof,  by  virtue  of  a  full  compliance  on  its  part,  and  on  the 
part  of  its  grantors,  with  the  laws,  rules,  and  customs  above  set 
forth;  that  the  plaintiff  and  its  grantors  have  been  in  the  peaceable 
and  undisputed  possession  of  said  tunnel  claim,  by  virtue  of  such 
location,  occupation,  pre-emption,  and  record,  for  more  than  five 
years  prior  to  the  ouster  hereinafter  complained  of;  that  plaintiff 
and  its.  grantors,  for  more  than  five  consecutive  years  prior  to  the 
acts  of  the  defendants  hereinafter  mentioned,  paid  all  taxes  legally 
or  otherwise  assessed  upon  said  tunnel  claim,  and  have  worked  and 
mined  the  same  from  said  21st  day  of  June,  i86'.5,  up  to  the  time  of 
the  acts  of  the  defendants  hereinafter  set  forth;  that  the  said  tunnel 
claim,  so  located,  embraces  many  valuable  lodes  or  veins  which  have 
been  discovered,  worked  and  mined  by  the  plaintiff  and  its  grantors; 
that  the  said  tunnel  claim  was  by  its  locators  named  the  '■'•  Silver  Gate 
Tunnel  Claim,"  and  is  described  more  fully  as  follows:  Commencing 
at  the  base  ot  said  Glacier  mountain  east  of  Bear  Creek,  and  running 
south-east  and  parallel  with  Coley  tunnel,  through  said  mountain. 
five  thousand  feet  from  the  mouth  or  starting  point  of  said  tunnel,  at 
a  stake  marked,  and  in  or  at  the  mouth  of  said  Silver  Gate  tunnel,  and 
two  hundred  and  fifty  feet  north-east,  and  two  hundred  and  fifity  feet 
south-west,  from  said  stake  or  tunnel,  to  its  termination.  Said 
tunnel  site  is  situate  on  Glacier  mountain,  in  Snake  River  mining 
district,  county  of  Summit,  and  state  of  Colorado,  and  \%  five  thousand 
feet  in  length  hy  five  hundred  feet  in  width.  Plaintiff  further  alleges 
that,  while  it  was  in  the  quiet  and  peaceful  possession  of  said  tunnel 
claim,  and  every  part  thereof,  the  defendants,  wrongfully  and  without 
right  and  without  consent  of  the  plaintiff,  to  wit,  on  or  about  the  2d 
day  of  July,  iS83,  entered  upon  the  premises,  and  into  said  tunnel, 
so  run  by  plaintiff  and  its  grantors  on  said  claim,  and  wrongfully  and 
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unlawfully  ousted  the  plaintiff  therefrom,  claiming  the  said  tunnel 
as  the  War  Eagle;  that,  on  or  about  said  last  mentioned  date,  the 
defendants,  without  right,  made  a  pretended  location  of  a  lode  claim 
across  said  tunnel,  and  within  said  tunnel  claim,  and  therein  wrong- 
fully ousted  the  plaintiff  therefrom,  claiming  that  they  had  discovered, 
a  lode  which  they  called  the  "  Tempest  Lode;  "  that  the  defendants 
have  ever  since  hitherto  unlawfully  and  wrongfully  withheld  the 
possession  of  the  said  premises  and  tunnel  claim  from  the  plaintiff  to 
its  damage  in  the  sum  of  $1,000. 

Wherefore  plaintiff  demands  judgment  against  the  defendants 
(i)  for  the  recovery  of  the  possession  of  said  Silver  Gate  tunnel, 
tunnel  site,  and  claim; 

(2)  for  the  sum  of  %lfiOO  damages  for  the  wrongful  withholding 
thereof; 

(3)  for  costs  of  suit. 

[(^Concluding  with  signature  of  attorney  as  in  Form  No.  5989.')^ 

b.  Order  Granting  Temporary  Injunction.* 

Form  No.  13850. 

(Precedent  in  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co.,  go  Fed.  Rep.  18.) 

\{Commencing  as  in  Eorrn  No.  10986.^ 

That  the  restraining  order]^  be  continued  against  sdad.  Last  Chance 
Mining  Company  as  a  temporary  injunction  pending  the  trial  of  the 
cause,  or  until  otherwise  ordered  by  the  court  or  judge,  with  the 
following  modifications,  to  wit:  The  sa.id  Last  Chance  Mining  Com- 
pany may  resume  and  continue  work  upon  the  said  Last  Chance 
Mine,  and  at  any  place  within  the  limits  of  its  boundary  lines  pro- 
jected vertically  downward;  that  all  such  work  shall  be  done  in  the 
usual  and  ordinary  course  of  mining,  in  an  economical  and  miner 
like  manner,  keeping  in  view  the  proper  development,  the  benefit, 
and  preservation  of  the  property;  that  all  ores  extracted  by  such 
workings  shall  be  stored  at  some  convenient  place  upon  the  mine,  or 
they  may,  as  fast  as  extracted  to  the  amount  of  the  ordinary  ship- 
ping lot,  be  shipped  and  sold,  and  the  proceeds  thereof  deposited  in 
the  First  National  Bank  at  Spokane  Falls,  state  of  Washington,  subject 
to  the  regulations  hereinafter  defined;  that,  for  the  purpose  of  assist- 
ing in  the  enforcement  of  this  order,  a  competent  person  shall  be 
appointed  as  an  officer  and  agent  of  this  court,  whose  duty  it  shall 
be  to  make  such  frequent  visits  to  said  Last  Chance  Mine  as  he  shall 
deem  necessary  to  keep  himself  fuUy  advised  of  all  the  working 
operations  thereof,  and  observe  and  report  to  the  court  any  viola- 
tion of  this  order  in  such  operations,  and  examine  all  the  accounts 
covering  the  expenditures  and  the  receipts  of  such  mining  opera- 
tions; that  he  shall  make  such  arrangements  with  said  defendant 
concerning  the  shipping  and  sale  of  the  ores  as  he  deems  necessary 
to  preserve  the  proceeds  thereof  as  directed  by  this  order,  and  to 
that  end  may  require   the  ores  to  be  shipped   jointly  in  his  and 

1.  The  matter  enclosed  by  and  to  be  2.  For  forms  relating  to  injunction 
supplied  within  [  ]  will  not  be  found  proceedings,  generally,  consult  the  title 
in  the  reported  case.  Injunctions,  vol.  9,  p.  822. 
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defendant's  (^Lasi  Chatice  Mining  Co.'s)  names,  and  the  proceeds 
deposited  in  said  bank  in  their  joint  names;  that  he  shall  mak6~ 
arrangements  by  which,  under  his  supervision,  sufficient  of  such  ■> 
proceeds  may  be  drawn  from  said  bank,  from  time  to  time,  to  meet 
and  pay  the  actual  and  necessary  working  expenses  of  such  mining 
operations,  and  all  remaining  proceeds  shall  remain  in  said  bank 
until  the  court  or  judge  thereof  shall  direct  such  officer  in  the  dispo- 
sition to  be  made  thereof;  that  said  las^  Chance  Mini?ig  Company 
shall  at  all  times  per/nit  such  court,  officer,  or  agent  to  visit  and 
inspect  all  parts  of  said  mine  and  its  workings,  to  examine  all  the 
accounts,  books,  and  all  transactions,  as  fully  as  though  he  had  full 
charge  of  all  such  mining  operations,  and  furnish  him  a  copy  of  all 
such  accounts  when  he  shall  demand  them. 

[(^Continuing  with  other  recitals'^  and  concluding  as  in  Form  No. 
J0986.)]^ 

II.  Criminal  Prosecution.  3 
1.  For  Destroying"  Location  Notice. 

.     Form  No.  i  3  8  5  i  .* 

(^Commencing  as  in  Form  No.  10704,  and  continuing  dcnvn  to  *)  did  wil- 
fully and  unlawfully  deface,  obliterate,  tear  and  destroy  a  notice  of 
location,  placed  (or  j>ostea)  upon  the  Oregon  Quartz  Lode  mining  claim, 
by  one  Stephen  Severson  and  James  Meyer,  lawfully  claiming  said 
Oregon  Quartz  Lode  mxmng  claim  under  and  by  virtue  of  said  location 
notice,  contrary  to  (continuing  and  concludi?ig  as  in  Form  No.  1070Jf). 

2.  For  Injuring"  Mineral  Ditch. 

Form  No.  13852.' 

1.  Other  Recitals.  —  The  order  named  3.  Bequisitea  of  Indictment,  etc.  —  For 

F.  R.  Culbertson  as  such  officer  of  the  the  formal  parts  of  an  indictment,  in- 

court    and    further    provided    that   the  formation  or  criminal  complaint  in  a 

Last  Chance    company  should    within  particular   jurisdiction    see    the    titles 

fifteen  days  or  within  such  time  as  the  Indictments,  vol.  9,  p.  615;  Informa- 

parties  might  agree  upon,  or  the  officer  tions,    vol.   9,   p.   768;  Criminal  Com- 

direct,    proceed    to    remove    the    water  plaints,  vol.  5.  p.  930. 

from  the  workings  of  the  Last  Chance  Statutory    Provisions.  —  Consult    the 

company,  in  order  that  the  same  might  list  of  statutes  supra,  note  i,  p.  320. 

be   examined  by  the  complainant,    its  Precedent. —  See  Form  No.  7490,  which 

witnesses,  surveyor  and  counsel;  and  is  an  information  against  the  agent  of  a 

also   provided   "that,  at  any  time  the  corporation   for  not  having  shot-firers 

parties    affected    by    this    order    may  in  mine. 

agree  upon   modification   hereof,   they  4.  Mojttana.  —  Pen.    Code    (1895),    § 

may  act  upon  such  modification,  with-  1062. 

out  procuring  the  formal  order  of  the  See  also  list  of  statutes  cited  supra, 

court  approving  the  same,  but  no  such  note  1,  p.  320. 

modification  shall  be  acted  upon  until  This  form  is  substantially  like  the  in- 

the  same  shall  be  reduced  to  writing,  dictment  set  out  in  Territory  z/.  Mackey, 

and  signed  by  their  respective  counsel  8   Mont.    168,  framed   under  a  similar 

of   record;  also,    it    is   ordered    that  a  statute. 

copy  of  any  such  modifying  agreement  5.  Georgia.  —  3  Code  (1895).  §  722. 

must  be  transmitted  to,  and  filed  by.  See  also,   generally,   list    of  statutes 

the  clerk  of  this  court."  cited  supra,  note  i,  p.  320. 

2.  The  matter  to  be  supplied  within  This  is  substantially  the  indictment 
[  1  will  not  be  found  in  the  reported  case,  in  Castleberry  v.  State,  62  Ga.  442. 
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{Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  unlaw- 
fully and  with  force  and  arms,  wilfully  and  maliciously,  cut,  break 
down,  damage,  injure  and  obstruct  the  mineral  ditch  or  canal  of  one 
John  A.  Parker,  situated  upon  the  following  described  lot  of  land 
\describing  //),  said  mineral  ditch  or  canal  being  erected  and  then  and 
there  used  to  control  and  convey  water  to  a  gold-mine,  for  mining 
purposes,  and  then  and  there  belonging  to  said  John  A.  Parker, 
contrary  to  {continuing  and  concluding  as  in  Form  No.  10689^. 


MINORS. 


See  Cross-references  under  the  title  INFANTS,  vol.  9,  p.  767. 
12  E.  of  F.  P. —  23.  863  Volume  12, 


MISCEGENATION. 

By  Harold  N.  Eldridge. 

I.  INDICTMENT,  354. 
II.  COMPLAINT,  356. 

I.  INDICTMENT.! 


1.  Beqoisites  of  Indictment,  etc.  —  Gen- 
erally. —  For  formal  parts  of  an  indict- 
ment, information  or  criminal  com- 
plaint in  a  particular  jurisdiction  see 
the  titles  Indictments;  Informations; 
Criminai,  Complaints,  voL  5,  p.  930. 

For  statutes  of  the  various  states  re- 
lating to  miscegenation  see  as  follows, 
to  wit: 

Alabama.  —  Crim.  Code  (1896),  § 
5096. 

Arizona.  —  Rev.  Stat.  (1887),  §  2091. 

Arkansas.  —  Sand.  &  H.  Dig.  Ark. 
(1894),  §  4909. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  2989. 

Delaware.  —  Rev.  Stat.  (1893),  f).  593, 

c.  74,  §  I- 

Florida.  —  Rev.  Stat.  (1892),  ^2063. 

Georgia. —  3  Code  (1895),  §  638. 

Idaho. — Rev.  Stat.  (1887),  §  2425. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2136. 

Kentucky.  —  Stat.  (1894),  §  2097. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  200. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  6214. 

Mississippi.  —  Anno.  Code  (1892),  § 
2859. 

Missouri.  —  Rev.  Stat.  (1889),  §  6841. 

Nebraska. — Comp.  Stat.  (1897),  §  3644. 

Nerth  Carolina.  —  Code  (1883),  §  1084. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 

§  I9'27- 

South  Carolina.  —  Rev.  Stat.  (1893),  § 
2163. 

Tennessee.  —  Code  (1896),  §  4186. 

Texas.  —  Pen.  Code  (1895),  art.  346. 

Utah.  —  Rtv.  Stat.  (i8q8),  §  1184. 

Virginia.  —  Code  (1887),  §  3788. 

IVest  Virginia.  —  Code  (1891),  c.  149, 


' '  Intermarry."  —  This  word  was  not 
used   in    Hoover  v.   State,  59  Ala.    57, 


which  charged  thsLl  "  Robert  Hoover,  a 
negro  man,  and  Betsey  litsey,  alias 
Elizabeth  Litsey,  a  white  woman,  did 
live  together,  in  a  state  of  adultery  or 
fornication,"  the  court  said  that  the 
marriage  being  a  nullity,  "  the  offend- 
ing parties  must  be  treated  as  unmar- 
ried people."  See  also  State  v.  Hairston, 
63  N.  Car.  451.  The  Alabama  statute 
is  set  forth  infra,  note  i,  p.  355. 

"■  IVith  Each  Other."  —  In  Pace  v. 
State,  69  Ala.  231,  it  was  charged  that 
"  Tony  Pace,  a  negro,  or  a  descendant 
of  a  negro,  to  the  third  generation  in- 
clusive, a  man,  and  Mary  Ann  Cox,  a 
white  woman,  did  live  together  in  a 
state  of  adultery  or  fornication,"  etc. 
The  court  here  held  that,  while  the 
language  of  the  statute  was  "live  in 
adultery  or  fornication  with  each 
other,"  there  was  no  essential  differ- 
ence between  the  indictment  and  the 
statute  in  this  respect. 

' '  Negro  "  Includes  ' '  Mulatto. "  —  It 
was  held  in  Linton  v.  State,  88  Ala. 
216,  that,  even  though  the  prisoner  was 
found  by  the  jury  to  be  a  mulatto,  no 
variance  would  result,  on  the  ground 
that  a  statutory  definition  of  the  terms 
"negro"  and  "mulatto"  made  the 
former  include  the  latter.  See  infra. 
Form  No.  13853,  where  the  indictment 
is  set  out. 

'"  Kjioivingly."  —  Tenn.  Code  (1896), 
§  4187,  reads  as  follows,  to  wit:  "The 
persons  knowingly  violating  the  pro- 
visions of  the  last  section  [referring  to 
the  section  prohibiting  a  marriage  of 
white  persons  with  negroes]  shall  be 
deemed  guilty  of  a  felony."  It  was 
held  in  Robeson  v.  State,  3  Heisk. 
(Tenn.)  266,  that  the  word  "  know- 
ingly "  need  not  be  used  in  an  indict- 
ment, being  employed  in  the  statute 
"  in  reference  to  proof." 
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Form  No.  13853. 

(Precedent  in  Linton  v.  State,  88  Ala.  216.)* 

[(^Commencing  as  in  Form  No.  2383,  and  continuing  do7vn  to  *^\^  John 
Blue,  a  negro  man,  and  Martha  Ann  Linton,  a  white  woman,  did 
intermarry  or  live  in  adultery  or  fornication  with  each  other,  against 
the  peace  [{concluding  as  in  Form  No.  2383).]^ 

Form  No.  13854. 

(Precedent  in  Moore  v.  State,  7  Tex.  App.  608.)* 

[(Commencing  as  in  Form  No.  Jf.752')  upon  their  oaths  in  the  said 
court,  present  that]^  Mary  Moore,  late  of  said  county,  on  the  1st  dsij 
of  September,  a.  d.  i87<?,  and  in  said  county  of  Marion  and  State  of 
Texas,  did  then  and  there  unlawfully,  knowingly,  and  feloniously 
continue,  in  the  State  of  Texas,  and  in  Marion  county,  to  cohabit 
with  a  negro,  to  wit,  one  Henry  Moore,  she,  the  said  Mary  Moore, 
having  married  him,  the  said  Henry  Moore,  a  negro  as  aforesaid,  and 
she,  the  said  Mary  Moore,  being  then  and  there  a  white  person, 
[against  the  peace  {concluding  as  in  Form  No.  JfJd^).^^ 


Alternative  Clauses.  —  In  Frasher  v. 
State,  3  Tex.  App.  263,  where  the  in- 
dictment was,  in  substance,  like  the 
one  in  Form  No.  13854,  infra,  it  was 
held  not  tcf  be  necessary  to  notice  the 
alternative  clause  in  the  statute,  to  wit, 
"  or  a  person  of  mixed  blood,  de- 
scended from  negro  ancestry,  to  the 
third  generation  inclusive."  The  pres- 
ent statute  (Tex.  Pen.  Code  (1895),  art. 
346)  does  not  include  this  alternative 
clause,  section  347  having  enlarged  the 
meaning  of  the  term  "negro"  to  an 
extent  sufficient  to  cover  cases  which 
were  before  not  covered  by  such  term. 

An  indictment  in  Robeson  v.  State, 
3  Heisk.  (Tenn.)  266,  charging  in  part 
that  'fames  Robeson,  being  a  negro, 
mulatto  or  person  of  mixed  blood  to 
the  third  generation  inclusive,"  co- 
habited with  a  white  person,  was  held 
bad,  on  the  ground  that  one  paragraph, 
in  one  count,  embraced  three  offenses 
in  the  alternative.  It  would  seem  from 
the  opinion  of  the  court  in  both  these 
cases  that  wh^re  the  statute  contains 
alternate  offenses,  as,  for  example,  in 
Texas  and  Tennessee,  each  offense  must 
be  charged  in  a  separate  count. 

Precedents.  —  For  other  forms  see 
Green  v.  State,  58  Ala.  190;  State  v. 
Gibson,  36  Ind.  389;  Jones  v.  Com.,  80 
Va.  538. 

In  Hryant  v.  State,  76  Ala.  33,  it  ap- 
pearing at  the  trial  that  the  person  was 


not  a  negro,  the  indictment,  which  was 
very  similar  to  the  one  in  Hoover  v. 
State,  supra,  this  note,  was  held  suffi- 
cient to  sustain  a  conviction  for  a  mis- 
demeanor under  a  section  of  the  code 
which  provides  that  adultery  or  forni- 
cation between  a  man  and  woman  of 
the  same  race  constitutes  a  misde- 
meanor. 

1.  This  indictment,  which  was  held 
sufficient,  is  based  upon  Ala.  Crim. 
Code  (1896),  §  5096,  which  reads  as  fol- 
lows, to  wit:  "  If  any  white  person  and 
a  negro,  or  the  descendant  of  any 
negro  to  the  third  generation  inclusive, 
though  one  ancestor  of  each  genera- 
tion was  a  white  person,  intermarry  or 
live  in  adultery  or  fornication  with  each 
other,  each  of  them  must  on  conviction 
be  imprisoned  in  the  penitentiary  for 
not  less  than  two  nor  more  than  seven 
years."  It  was  decided  that  proof  that 
the  said  John  Blue  was  a  mulatto 
would  not  produce  a  variance,  and  this 
on  the  ground  that  a  statutory  provi- 
sion makes  the  word  "  negro  "  include 
"  mulatto." 

See,  generally,  supra,  note  i,  p.  354. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

3.  This  form  is  sufficient  under  Tex. 
Pen.  Code  (1895),  art.  346. 

See,  generally,  supra,  note  i,  p. 
354- 
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II.  COMPLAINT. 

Form  No.  13855. 

(Precedent  in  Dodson  v.  State,  61  Ark.  58.)' 

\{yenue  as  in  Form  No.  6664.)]^ 

I,  T.  C.  Miller.,  do  solemnly  swear,  that  Thomas  Dodson  and  Mrs. 
Dodson.,  in    said    county  of  Pulaski.,  did   on   the  first  day  of 


March,  i89J,  live  and  cohabit  together  as  husband  and  wife,  he  being 
a  negro  man  and  she  being  a  white  woman,  in  violation  of  the  statute 
laws  of  the  State  of  Arkansas,  and  pray  a  warrant  from  T.  W.  Wilson, 
justice  of  the  peace  for  said  county,  to  apprehend  and  bring  said 
Thomas  Dodson  before  said  justice,  to  be  dealt  with  according  to  law. 
[(^Signature  and  Jurat  as  in  Form  No.  666Jf.y\^ 

1.  See,  generally,  supra,   note   i,  p.         2.  The  matter  to  be  supplied  within 
354.  [  ]  will  not  be  found  in  the  reported  case. 
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See  the  title  PUBLIC  OFFICERS. 


MISJOINDER. 

See  the  title  DEMURRERS,  vol.  6,  p.  294. 


MISNOMER. 

Seethe  title  ABATEMENT,  FLEAS  IN,  vol.  i,  p.  21. 


MISTAKE.^ 
I.  IN  ACTION  ON  Guaranty,  358. 

II.  IN  ACTION  ON  PROMISSORY  NOTE,  359. 

CROSS-REFERENCES. 

For  Forms  in  Actions  to  Recoi'er  Money  Paid  by  Mistake,  see  the  title 
MONEY  HAD  AND  RECEIVED,  post,  p.  360. 

For  Forms  in  Proceedings  for  the  Reformation,  Rescission  or  Cancellation 
of  Instruments  on  the  Ground  of  Mistake,  see  the  titles  REFOR- 
MA  TIONj  RESCISSION  AND  CANCELLA  TION. 

1.  Eequisites  of  Answer  or  Plea  —  Gen-  field  v.  Barber,  59  Ga.  851.  Thus  a 
erally.  —  For  the  formal  parts  of  an  general  plea  to  an  award  charging  mis- 
answer  or  plea  in  a  particular  juris-  take  in  the  arbitrators,  without  stating 
diction  see  the  titles  Answers  in  Code  the  particulars,  is  bad.  Williams  v. 
Pleading,  vol.  i,  p.  799;  Pleas.  Paschall,  3  Yeates  (Pa.)  564. 

How  Pleaded. —  Mistake  in  the  amount  And  an  answer  in  an  action  on  a 
for  which  a  note  is  executed  maybe  promissory  note,  denying  "that  de- 
pleaded.  Claxon  V.  Demaree,  14  Bush  fendants  have  not  paid  the  said  note, 
(Ky.)  172.  And  mistake  on  the  part  of  or  any  part  thereof,  and  deny  that  the 
the  arbitrators  may  be  pleaded  in  de-  same  is  payable,"  and  which  further 
fense  to  an  action  at  law  upon  the  alleges  that  the  note  was  given  "  for 
award.  Mickles  v.  Thayer,  14  Allen  too  great  a  sum,"  etc.,  without  specify- 
(Mass.)  114;  Bean  v.  Farnam,  6  Pick,  ing  what  the  amount  was,  is  frivolous. 
(Mass.)  269;  Ferson  v.  Drew,  19  Wis  Manufacturers  Nat.  Bank  v.  Russell,  6 
225.     And   the  matter  and  manner  of  Hun  (N.  Y.)  375. 

the  mistake  should  be  alleged.     Mans-  But  when  in  an  answer  the  allegation 
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I.  IN  ACTION  ON  Guaranty. 

Form  No.  13856.' 

(  Title  of  court  and  cause  as  in  Form  No.  1333. ) 

The  defendant  answering  the  plaintiff's  complaint  herein  says: 

I.  That  the  defendant  never  guaranteed  the  payment  or  collection 
of  the  said  note,  but  the  plaintiff  bought  the  same  at  his  own  risk 
as  to  the  responsibility  of  the  maker  and  the  payment  thereof  by 
him. 

II,  That  at  the  time  of  the  assignment  by  the  defendant  to  the 
plaintiff  the  defendant  expressly  declined  to  guarantee  the  payment 
or  collection  of  said  note,  and  that  the  words  "  and  agree  that  it  is 
good  "  were  inserted  in  said  assignment  at  the  instance  of  the  plain- 
tiff, and  only  for  the  purpose  of  defendant's  agreeing  to  the  genuine- 
ness of  the  signature  of  the  maker  of  said  note,  and  that  it  was  so 
represented  at  the  time  by  the  plaintiff  to  the  defendant. 

Wherefore  defendant  demands  {concluding  as  in  Form  No.  1359). 


of  mistake  is  too  indefinite,  the  objec- 
tion should  be  made  by  motion  to  have 
it  made  more  specific.  Seeley  v.  Engell, 
13  N.  Y.  542. 

Mistake  concerning  a  matter  which 
could  not  in  any  event  change  the  con- 
dition of  the  parties  can  furnish  no 
basis  for  an  equitable  defense.  Lyman 
z/.  Campbell,  34  Mo.  App.  213. 

At  common  law,  evidence  of  mistake 
was  admissible  under  a  plea  of  non- 
assumpsit.  Blakely  v.  Hampton,  3 
McCord  L.  (S.  Car.)  469.  But  evidence 
of  mistake  cann'^'.  be  admitted  under  a 
plea  of  payment.  Lowry  v.  Shane,  34 
Ind.  495.  Under  an  answer  alleging 
only  actual  fraud.  Leighton  v.  Grant, 
20  Minn.  345.  Nor  under  a  plea  of 
non  est  factum.  Hunter  v.  Graham, 
I  Hill  L.  (S.  Car.)  370. 

Precedent.  —  In  Teller  v.  Sommer, 
132  Pa.  St.  33,  the  defendant  filed  an 
affidavit  of  defense  which  averred: 
"  The  plaintiff  has  filed  the  copy  of  an 
account  purporting  to  be  signed  by  the 
said  defendant,  showing  an  indebted- 
ness to  the  plaintiff's  testator  of  the 
sum  of  %7, 182.83,  as  of  the  Jirst  day  of 
January,  i'686.  While  it  is  true  that 
such  an  account  was  signed  and  was 
given  Andrew  Sommer,  yet  it  incor- 
rectly states  the  condition  of  the  ac- 
counts between  me  and  him,  a  full 
investigation  of  books  and  papers 
showing  that  so  far  from  my  being 
indebted  at  that  time  to  him  in  the 
sum  of  the  said  statement,  he  was  in- 
debted to  me  over  and  above  all  pos- 
sible charges,  in  the  sum  of  %i,24J.8i. 
In     addition     to    this,    he    owes     me 


%2^Q.6^,  cash  dividends  received  by 
him  on  collateral  policies  of  insurance 
which  he  holds,  for  which  dividends  he 
has  not  given  me  any  credit.  His 
estate  is  also  indebted  to  me,  as  is  ad- 
mitted by  the  plaintiff  in  his  statement, 
in  the  sum  of  %2,igo.g-j,  and  I  shall 
ask  on  the  trial  of  the  cause  for  a  cer- 
tificate in  my  favor  for  these  three 
amounts,  or  in  the  aggregate  %j.6g6.j8 
with  interest.  The  error  in  making  up 
the  account  arose  from  a  charge  to  me 
of  %4,iob.o^,  amount  of  loss  in  a  cer- 
tain business,  which  should  have  been 
$2,008.01;  from  an  erroneous  credit  of 
$f9S.fS  to  Andrew  Sommer;  and  from  a 
calculation  of  interest  which  was  in- 
correct, and  which  helped  to  make  a 
balance  which  subsequent  investiga- 
tion proved  to  be  entirely  incorrect. 
The  plaintiff  also  holds  paid-up  policies 
of  insurance  on  my  life,  amounting  to 
%6,6io,  which  should  be  delivered  to 
me,  but  which  he  claims  to  hold  as  col- 
lateral for  the  pretended  debt,  although 
admitting  that  I  paid  the  premiums  on 
these  policies  until  they  became  paid 
up  by  their  terms." 

The  court  held  that  there  was  no 
error  in  refusing  to  enter  judgment 
against  defendant  for  want  of  sufficient 
affidavit  of  defense,  and  assuming  that 
the  facts  averred  in  the  affidavit  were 
true,  they  were  sufficient  to  entitle  de- 
fendant to  a  jury  trial. 

See  also  Donaldson  v.  Cleburne  First 
Nat.  Bank,  (Tex.  Civ.  App.  1893)  22 
S.  W.  Rep.  543. 

1.  See,  generally,  supra,  note  i,  p. 
357- 
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II.  IN  ACTION  ON  PROMISSORY  NOTE. 

Form  No.  13857. 

(Conn.  Prac.  Act,  p.  219,  No.  410.)* 

{Caption  as  in  Form  No.  9707.) 

Said  note  was  given  upon  a  settlement  of  accounts  between  the 
defendant  and  the  plaintiff,  and  was  intended  by  them  to  be  made 
and  received  for  the  sum  of  %100,  then  agreed  by  both  parties  to  be 
the  amount  due  the  plaintiff  from  the  defendant;  but  when  it  was 
given,  it  was,  by  mistake  of  the  parties,  made  for  the  sum  of  $^(?0,  as 
mentioned  in  the  complaint,  instead  of  %100,  which  was  all  that  was 
due;  and  as  to  the  excess,  to  wit,  %100,  the  same  is  without  con- 
sideration. 

{Signature  as  in  Form  No.  9707.) 

1.  See,  generally,  supra,  note  i,  p.  357. 
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See  the  title  COMMITMENT  AND  DISCHARGE,  vol.  4,  p.  926. 


MONEY   HAD  AND   RECEIVED. 

By  Andrew  Foulds,  Jr.,  LL.B. 

I.  DECLARATION,  COMPLAINT  OR  PETITION,  360, 
1.  Money  Received  to  Plaintiff'' s  Use,  361. 

a.  In  General,  361. 

b.  As  Agent,  364. 

c.  In  Satisfaction  of  Judgment  Afterward  Reversed,  365. 

d.  On  Excess  from  Tax  Sale,  365. 

e.  Through  Duress,  366. 

f.  Through  Mistake,  367. 

«.  Money  Received  to  Use  of  Third  Person,  368. 

a.  Plaintiff's  Assignor,  368. 

b.  Plaintiff's  Testator,  369. 
II.  PLEA  OR  ANSWER,  370. 

1.  Denying  Demand,  370. 
3.  Denying  Receipt,  370. 

a.  Generally,  370. 

b.  To  Plaintiff'' s  Use,  371. 

CROSS-REFERENCES. 

See  also  the  titles  MONEY  LENT,  post,  p.  372;  MONEY  PAID, 
post,  p.  377- 

I.  DECLARATION,  COMPLAINT  OR  PETITION.^ 

1.  Bequisites  of  Declaration,  etc. —  Gen-  maintain  an  action  for  money  had  and 
erally.  —  For  the  formal  parts  of  a  com-  received,  plaintiff  must  show  that  de- 
plaint,  petition  or  declaration  in  a  par-  fendant  has  actually  received  his 
ticular  jurisdiction  consult  the  titles  money,  or  prove  such  facts  as  raise  a 
Complaints,  vol.  4,  p.  1019;  Declara-  fair  presumption  that  he  has  received 
TiONs,  vol.  6,  p.  244.  it.    Hutchinson  v.  Phillips,  ii  Ark.  270. 

'^^  For  Money  Had  and  Received." — The  And  it  is  not  sufficient    to    show    that 

omission  from  the  declaration   of   the  defendant  by  fraud  or  wrong  has  caused 

averment  "  For  money  payable  by  the  plaintiff  to  pay  money  to  others.     Na- 

defendant  to  the  plaintiff,"  as  a  prefix  tional  Trust  Co.  v.   Gleason,  77  N.  Y. 

to  the  count  "  for  money   had  and   re-  400. 

ceived,"  is  fatal  on  demurrer.     Merry-         An  averment  that  the  defendants  are 

man  v.  Rider,  34  Md.  98.  indebted  to  the  plaintiff  in  the  sum  of 

Receipt  of  Money  by  Defendant.  —  To  one   hundred    dollars    for    money    re- 
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1.  Money  Received  to  Plaintiff's  Use. 
a.  In  General.  '' 

Form  No.  13858. 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  81.)' 
(jCommendng  as  in  Form  No.  2517.^     For  that  whereas  the 


said 


ceived  is  equivalent  to  an  allegation 
that  it  was  received  by  the  former  for 
the  use  of  the  latter.  Koons  v.  William- 
son, 90  Ind.  599. 

From  Whom  Received.  —  Under  a  com- 
plaint alleging  that  the  money  in  ques- 
tion was  received  from  an  insurance 
company,  proof  may  nevertheless  be 
offered  that  it  was  in  fact  received  from 
the  plaintiff.  Kraft  v.  Phipps,  23  N.  Y. 
App.  Div.  26. 

That  Money  Belonged  to  Plaintiff. — In 
order  to  maintain  an  action  for  money 
had  and  received  by  one  for  the  use 
of  another,  the  complaint  must  state 
facts  showing  that  the  money  justly  be- 
longed to  the  plaintiff.  Buchanan  v. 
Beck,  15  Oregon  563.  See  also  Roldan 
V.  Power.  (Super.  Ct.  Spec.  T.)  14  Misc. 
(N.  Y.)  480;  Williams  v.  Brunson,  41 
Wis.  418. 

Promise  to  Repay.  —  A  complaint  for 
money  had  and  received  must  allege  a 
promise  to  repay  the  money  to  plain- 
tiff, or  that  he  received  the  money  "  for 
the  use  of  plaintiff."  Roldan  z/.  Power 
(Super.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.) 
480;  Williams  v.  Brunson,  41  Wis.  418. 

Demand  for  Payment.  — An  action  of 
assumpsit  by  a  town  for  money  had 
and  received  will  lie  against  a  collector 
of  taxes  to  recover  money  collected  by 
him  and  not  paid  over  at  the  time 
specified  in  the  warrant,  and  in  such  a 
case  no  previous  demand  is  necessary. 
Wentworth  v.  Gove,  45  N.  H.  160. 

It  is  not  necessary  to  allege  a  re- 
quest or  demand  for  the  payment  of 
the  money.  Such  allegation  is  usual 
but  not  essential  to  the  sufficiency  of 
the  complaint.  Quimby  v.  Lyon,  63 
Cal.  394. 

Allegation  oj  Fraud.  —  The  allegation 
in  the  petition  that  the  plaintiff  was  in- 
duced to  pay  defendant  the  moneys, 
for  the  recovery  of  which  the  action  was 
brought,  by  false  representations  made 
by  the  defendant,  which  he  knew  to  be 
false,  does  not  change  the  cause  of 
action  from  one  in  assumpsit  for  money 
had  and  received  to  one  ex  delicto  for 
fraud  and  deceit.  Yeater  v.  Hines,  24 
Mo.  App.  619. 

The  allegation  of  fraud  may  be  re- 
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jected  as  surplusage.  Koopman  v. 
Cahoon,  47  Mo.  App.  357. 

Husband  and  Wife.  —  A  declaration 
by  a  husband  and  wife,  which  does  not 
set  forth  the  manner  in  which  the  wife 
is  interested,  is  bad  in  Netu  Hampshire. 
Under  the  statutes  of  that  state,  money 
received  of  both,  or  of  the  wife  only 
during  marriage,  would  be  the  hus- 
band's money,  and  would  be  received 
to  his  use  and  not  to  the  use  of  the 
wife.  Pickering  v.  De  Rochemont,  45 
N.  H.  67. 

Precedents.  —  For  other  forms  of  dec- 
larations, complaints  and  petitions  for 
this  cause  of  action  see  as  follows,  to 
wit:  Vincent  v.  Rogers,  30  Ala.  471; 
Hutchinson  v.  Phillips,  11  Ark.  270; 
Quimby  v.  Lyon,  63  Cal.  394;  San  Luis 
Obispo  County  v.  Greenberg,  120  Cal. 
300;  San  Luis  Obispo  County  v.  Jack, 
120  Cal.  307;  Young  v.  Kenyon,  2  Day 
(Conn.)  252;  Sanford  v.  Dodd,  2  Day 
(Conn.)  437;  Pettibone  v.  Pettibone,  4 
Day  (Conn.)  175;  Hinsdale  v.  Eells,  3 
Conn.  377;  Upson  v.  Swezey,  40  Conn. 
470;  Williams  v.  Williams,  3  Ind.  222; 
Concord  v.  Delaney,  58  Me.  309;  Park- 
man  V.  Nutting;  59  Me.  398;  Dexter 
Sav.  Bank  v.  Copeland,  72  Me.  220; 
Furgerson  v.  Staples,  82  Me.  159;  Hook 
V.  Boteter,  3  Har.  &  M.  (Md.)  348; 
Gray  v.  Paxton,  Quincy  (Mass.)  541; 
Massachusetts  Bay  v.  Paxton,  Quincy 
(Mass.)  548;  Ball  v.  Claflin,  5  Pick. 
(Mass.)  303;  Rules  of  Court,  24 
Pick.  (Mass.)  405;  Woodbury  v.  Jones, 
3  Gray  (Mass.)  261;  Ames  v.  Ste- 
vens, 120  Mass.  218;  School  Dist. 
No.  34  V.  Thompson,  51  Neb.  857; 
Pickering  v.  De  Rochemont,  45  N.  H. 
67;  Vanderveer  v.  M'Mackin,  6  N.  J. 
L.  213;  Belton  v.  Gibbon,  12  N.  J.  L.  76; 
Pennsylvania  Bank  v.  Haldcman,  i  P. 
&  W.  (Pa.)  t6i;  Nurnberger  v.  Barn- 
well, 42  S.  Car.  158;  Anderson  v.  Read, 
2  Overt.  (Tenn.)  205;  Woodward  v. 
Hill,  6  Wis.  143;  Custin  v.  Viroqua,  67 
Wis.  314;  Delaware  City,  etc..  Steamboat 
Nav.  Co.  V.  Reybold,  142  U.  S.  636; 
New  York,  etc.,  R.  Co.  v.  McHenry,  17 
Fed.  Rep  414. 

1.  See.  generally,  supra,  note  i,  p. 
360. 
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Richard  Roe,  to  wit,  on  the  first  day  of  May,  A.  d.  IKSl,  in  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  was  indebted  to  the  said 
John  Doe  in  the  sum  of  £JJO  of  lawful  money  of  Great  Britain*  for  so 
much  money  by  the  said  Richard  Roe  before  that  time  had  and 
received  to  and  for  the  use  of  the  said  John  Doe.  And  being  so 
indebted,  he,  the  said  Richard  Roe,  in  consideration  thereof,  after- 
ward, to  wit,  on  the  day  and  year  last  aforesaid,  in  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  John  Doe  to  pay  him  the  said  sum  of 
money,  when  he,  the  said  Richard  Roe,  should  be  thereunto  afterward 
requested.     Nevertheless  {concluding  as  in  Form  No.  2517). 

Form  No.  13859. 
(Ala.  Civ.  Code  (1896),  p.  944,  No.  lo.)* 

(  Tif/e  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  one  hundred  dollars,  due  from 
him  for  money  on  the  twenty-seventh  day  of  November,  \W5,  received 
by  the  defendant  to  the  use  of  the  plaintiff,  which  sum  of  money 
with  the  interest  thereon  is  still  unpaid. 

(^Signature  as  in  Form  No.  5907.) 

Form  No.  13860. 

(Precedent  in  Wendt  v.  Ross,  33  Cal.  650.)* 

[{Commencing  as  in  Form  No.  5910)^^  on  the  6th  day  oi  June,  iS6j^, 
the  firm  of  Ah  Sing  dr"  Co.  were  indebted  to  the  plaintiff  in  the  sum 
of  {%Jf25)  four  hundred  and  twenty-five  dollars,  being  the  balance  due 
plaintiff  of  the  purchase  money  of  a  certain  interest  in  a  lot  of  mining 
claims  situate  on  Dutch  Ravine,  Placer  County,  and  before  that  time 
sold  and  conveyed  by  plaintiff  to  said  Ah  Sing  6^  Co.  That  after- 
wards, to  wit:  on  the  day  and  year  aforesaid,  at  the  said  county,  it 
was  mutually  agreed  by  and  between  the  said  plaintiff  and  Ah  Sing 
CT"  Co.  and  the  said  defendant,  that  the  said  Ah  Sing  iSr^  Co.  would 
and  should  pay  over  to  the  said  defendant  the  said  sum  of  money  so 
due  as  aforesaid,  and  that  defendant  would  receive  and  safely  keep 
the  same  as  the  money  of  plaintiff,  and  would  pay  the  same  over  to 
the  plaintiff  when  he  should  be  thereunto  afterwards  requested. 
And  plaintiff  avers  that  afterwards,  to  wit:  on  said  day  and  year,  the 
said  Ah  Sing  6"  Co.  did  pay  over,  in  the  gold  coin  of  the  United 
States,  said  sum.  oi  four  hundred  and  twenty-five  dollars  to  the  said 
defendant  for  and  to  the  use  and  benefit  of  said  plaintiff;  and  said 
defendant  so  received  the  same  in  said  coin.  And  plaintiff  avers 
that  afterwards,  to  wit,  on  the  lstda.y  of  September,  \2>6Jf.,  the  plaintiff 
demanded  of  said  Ross  the  payment  of  said  sum  of  money,  in  said 
coin;  but  that  said  defendant  Ross  has  wholly  failed,  neglected,  and 
refused,  and  still  does  so  fail,  neglect,  and  refuse  to  pay  the  same, 

1.  See,  generally,  supra,  note  r,  p.  action  for  money  had  and  received. 
360.  See,  generally,  supra,  note  i,  p.  360. 

2.  This  complaint  was  held  by  the  3.  The  matter  to  be  supplied  within  [] 
court   to   sufficiently  state    a  cause   of  will  not  be  found  in  the  reported  case, 
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or  any  part  thereof,  and  that   there  is  now  due  plaintiff  from  said 
defendant  said  full  sum  oi  four  hundred  and  twenty-Jive  doWdiVS  in  gold 
coin,  and  legal  interest  thereon,  from  said  1st  day  of  September^  i864~ 
[Wherefore  plaintiff  {concluding  as  in  Form  No.  5910.)^- 

Form  No.  13861 . 
(Conn.  Prac.  Act,  p.  124,  No.  203.)' 

(Commencing  as  in  Form  No.  5912.') 

1.  On  January  1st,  1 877,  the  defendant  received  $50(?  ir ova.  fames 
Brown,  to  be  paid  to  the  plaintiff  on  demand. 

2.  On  January  10th,  i877,  the  plaintiff  demanded  said  sum  of  the 
defendant,  who  refused  to  pay  it,  and  it  remains  unpaid. 

The  plaintiff  claims  %600  damages. 
{Concluding  as  in  Form  No.  5912.') 

Form  No.  13862. 
(Fla.  Rev.  Stat.  (1892),  ^  I058,)» 

{Commencing  as  in  Form  No.  6938)  for  money,  received  by  the 
defendant  for  the  use  of  the  plaintiff.  And  the  plaintiff  claims  (con- 
cluding as  in  Form  No.  6938). 

Form  No.  13863. 

(Precedent  in  Mitchell  v   GeisendoriT,  44  Ind.  358.)* 

[{Title  of  court  and  cause  as  in  Form  No.  59 15.)^- 

The  above  named  plaintiff  complains  of  the  above  named  defend- 
ants and  says,  that  heretofore,  to  wit,  on  the day  oi  January, 

jS70,  the  defendants  became  and  were  indebted  to  the  plaintiff  in  the 
sum  oi  forty-two  thousand  dollars  for  so  much  money  by  the  defend- 
ants before  that  time  had  and  received  to  and  for  the  use  of  the 
plaintiff,  of  which  a  bill  of  particulars  is  herewith  filed,  and  of  which 
there  remains  due  to  the  plaintiff  from  the  defendants  and  unpaid 
the  sum  of  twenty-five  thousand  dollars,  for  which  plaintiff  demands 
judgment.     {Here  was  set  out  the  bill  of  particulars.) 

And  for  a  second  paragraph  of  this  complaint,  said  plaintiff  says, 
that  heretofore,  to  wit,  on  the  5th  day  oi  January,  iS70,  the  said 
defendants  were  indebted  to  the  plaintiff  in  the  sum  oi  forty -two 
thousand  (S.o\\as?>  for  divers  bills  of  exchange,  amounting  to  said  sum 
oi  forty -two  Mf«j-a«</ dollars,  and  of  the  \2\\x^  oi  forty -two  thousand 
dollars,  before  that  time  by  said  defendants  had  and  received  to  and 
for  the  use  of  said  plaintiff,  a  bill  of  particulars  of  which  is  filed  here- 
with; which  said  bills  of  exchange  the  said  defendants  afterward,  on 
the  day  and  year  last  aforesaid,  converted  to  their  own  use,  which 
said  sums,  together  with  the  interest  thereon,  remain  due  and  unpaid; 

1.  The  matter  enclosed  by  and  to  be  See,  generally,  supra,  note  i,  p. 
supplied  within  [  ]  will  not  be  found     360. 

in  the  reported  case.  4.  Judgment  for  plaintiff  in  this  case 

2.  See,  generally,  j^«/r(^,  note  i.  p.  360.  was  reversed  because  rendered  for  an 

3.  Maryland.  — The  same  form  is  set  amount  in  excess  of  the  damages  found 
out  in  Pub.  Gen.  Laws  (1888),  art.  75,  by  the  special  verdict  of  the  jury. 

ft  23.  See,  generally,  supra,  note  i,  p.  360. 
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wherefore  the  plaintiff  demands  judgment  for  fifty  thousand  dollars. 
{Jlere  ivas  set  out  the  bill  of  particulars.^ 

Which  said  drafts  were  obtained  of  the  Continental  Improvement 
Company,  on  account  of  indebtedness  of  the  Grand  Rapids  and  Indiana 
Railroad  Company  to  the  plaintiff,  which  said  drafts  were  never  in  the 
personal  possession  of  the  plaintiff  nor  seen  by  him;  wherefore  he 
cannot  more  particularly  describe  them. 

[(^Signature  and  verification  as  in  Eorm  No.  5915 ^Y" 

Form  No.  13864. 

(Precedent  in  Koons  v.  Williamson,  90  Ind.  599.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  5915.')Y 

Andrew  J.  Koons,  plaintiff  in  this  suic,  complains  of  the  defendants, 
Andrew  J.  Williamson,  Thomas  J.  Graggoo,  Joseph  H.  Roll,  Thomas 
Lyons,  Daniel  S.  Hopkins,  Samuel L.  Williams  and  James  H.  William- 
son, partners  doing  business  in  the  firm  name  and  style  of  The  Oriental 
Marriage  Dowry  Association  of  Red  Key,  Indiana,  and  says  that  defend- 
ants are  indebted  to  him,  the  said  plaintiff,  for  money  had  and 
received  at  their  special  instance  and  request,  in  the  sum  of  one  hun- 
dred dollars,  which  is  due  and  unpaid,  for  which  he  demands  judg- 
ment and  other  proper  relief. 

{(^Signature  and  verification  as  in  Eorm  No.  J5i5.)]^ 

Form  No.  13865. 

(Mass.  Pub.  Stat.  (1882),  c.  167.  g  94.)* 
(^Title  of  court  and  cause  as  in  Form  No.  Q9Jf2^ 

And  the  plaintiff  says  the  defendant  owes  him  one  hundred  dollars 
for  money  received  by  the  defendant  to  the  plaintiff's  use. 
(^Signature  as  in  Form  No.  69Jf2.') 

b.  As  Agent. 
Form  No.  13866.* 

{Commencing  as  in  Form  No.  5926^ 

I.  That  on  the  sixteenth  day  oi  January,  iS98,  at  Brooklyn,  in  the 
cowwX.y[  oi  Kings,  he  delivered  to  the  defendant  tf«^  Mi^^^awdf  barrels 
of  flour  for  sale  upon  commission. 

1.  The  matter  to  be  supplied  within  Ct.  205.  See  also  Ball  i'.  Fulton  County, 
[]  will  not  be  found  in  the  reported  case.     31  Ark.  379;  Meagher  v.  Morgan,  3  Kan. 

2.  It   was  held    that    this   complaint     372. 

stated  a  good  cause  of  action.  A   complaint  alleging    that    plaintiff 

See,  generally,  supra,  note  i,  p.  360.  was  retained  by  defendant  to  prosecute 

3.  See,  generally,  supra,  note  i,  p.  360.  a  litigation  under  an  agreement  to  al- 

4.  Form  of  Complaint.  —  In  an  action  low  one  half  of  any  sum  collected  after 
against  an  agent  for  failure  to  pay  over  suit  brought  and  setting  up  the  com- 
money  to  his  principal,  plaintiff's  com-  mencement  of  the  action,  the  compro- 
plaint  may  be  a  form  in  substance  like  mise  of  the  case  by  the  defendant,  the 
the  former  common  count  alleging  receipt  by  him  of  $4,000  on  such  settle- 
money  had  and  received  by  defendant  ment,  and  his  refusal  to  pay  over  to 
to  and  for  the  use  of  plaintiff,  or  it  may  plaintiff  his  one  half  of  that  amount,  is 
set  forth  the  special  circumstances  in  legal  effect  for  money  had  and  re- 
which  create  the  liability.  American  ceived.  Stafford  v.  Azbell,  (C.  PI.  Gen. 
Nat.  Bank  v.  Wheelock,  45  N.  Y.  Super.  T.)  6  Misc.  (N.  Y.)  89. 
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2.  That  on  the  twentieth  day  oi  January^  i898  (or  on  some  day 
unknown  to  the  plaintiff ,  before  the  twentieth  day  of  January,  ISOS'),  the 
defendant  sold  the  said  merchandise  for  two  thousand  dollars. 

3.  That  the  commissions  and  expenses  of  the  defendant  thereon 
amount  to  one  hundred  dollars. 

4.  That  on  the  thirtieth  day  of  January,  i898,  the  plaintiff  demanded 
from  the  defendant  the  proceeds  of  the  said  merchandise.^ 

5.  That  he  has  not  paid  the  same. 

Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  5926). 

c.  In  Satisfaction  of  Judgment  Afterward  Reversed. 

Form  No.  13867. 

(Conn.  Prac.  Act,  p.  108,  No.  170.)* 

(Commencing  as  in  Form  No.  5912.) 

1.  On  January  10th,  iS79,  the  defendant  recovered  judgment 
against  the  plaintiff  before  the  Court  of  Common  Pleas  in  and  for 
Hartford  Conntj,  at  it?,  January  Term  in  said  year,  for  $345.25. 

2.  On  January  20th,  i879,  the  plaintiff  was  compelled  to  pay  and 
did  pay  to  the  defendant  $350,  in  satisfaction  of  said  judgment. 

3.  After  said  payment,  the  plaintiff  brought  a  writ  of  error  on  said 
judgment,  to  the  Supreme  Court  of  Errors  for  the  First  Judicial  Dis- 
trict, and  at  the  May  Term  of  said  Court,  held  at  Hartford,  in  said 
year,  by  the  judgment  of  said  court  said  judgment  was  duly  reversed, 
for  a  cause  which  showed  that  said  action  could  not  be  maintained. 

4.  The  defendant  has  not  repaid  the  same. 
The  plaintiff  claims  $JfiO  damages. 
{Concluding  as  in  Form  No.  5912. ) 

d.  On  Excess  from  Tax  Sale. 

Form  No.  13868. 

(Precedent  in  McDufifee  v.  Collins,  117  Ala.  488.)' 

[(7/V/^  of  court  and  cause  as  in  Form  No.  5P6>7.)]* 

The  plaintiffs  as  partners  claim  of  the  defendant  the  sum  of  sixty 

and  30-100  dollars  for  that  whereas  on  and  prior  to  the  20th  day  of 

May,  iS95,  the  plaintiffs  as  partners  aforesaid  was  the  owner  of  one 

bay  horse  mule  about  nine  years  old,  that  said  mule  was  subject  to 

and  liable  for  the   State  and  county  taxes  assessed  against  James 

Cannon  for  the  year  i894;  that  the  said  B.  P.  McDuffee  as  tax  col- 

1.  Alleging  Demand.  —  In  an  action  3.  It  was  held  that  both  counts  of 
for  money  had  and  received  by  an  this  complaint  were  for  money  had  and 
agent  or  an  attorney  for  the  use  of  received,  and  a  demurrer  upon  the 
plaintiff,  it  is  necessary  to  allege  a  de-  ground  that  there  was  a  misjoinder  of 
mand  and  refusal  to  pay  before  recov-  counts,  in  that  "The  first  count  is  in 
ery  can  be  had,  and  such  demand  will  case  and  the  other  for  money  had  and 
not  be  presumed.    Anderson  z^.  Hulme  received,"  was  properly  overruled. 

5  Mont.  295.    And  see  Gordon  z/.  Camp,  See,  generally,  supra,  note  i,  p.  360. 

2  Fla.  422.  4.  The  matter  to  be  supplied  within 

2.  See,  generally,  supra,  note  I,  p.  [  ]  will  not  be  found  in  the  reported 
360.  case. 
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lector  of  Geneva  county,  Ala.^  levied  upon  the  said  mule,  and  on  the 
20th  day  oi May,  iS95,  sold  said  mule  for  the  payment  of  the  State 
and  county  taxes  assessed  against  the  said  James  Cannon  for  the  year 
\%9If,  which  with  the  fees  and  costs  thereon  amounted  to  four  and 
70-100  dollars;  that  said  B.  P.  McDuffee  sold  said  mule  at  and 
received  therefor  the  sum  of  sixty-five  dollars,  and  plaintiffs  aver 
that  at  the  time  of  said  sale  the  said  B.  P.  McDuffee  had  notice  of 
plaintiff's  title  to  said  mule;  and  plaintiffs  aver  that  before  the  bring- 
ing of  this  suit  they  demanded  of  the  said  B.  P.  McDuffee  the  balance 
of  the  money  received  by  him  for  said  mule  after  paying  the  State 
and  county  taxes  assessed  against  the  ^^xdi  Jatnes  Cannon  iox  the  year 
i8P^  and  the  fees  and  costs  thereon,  and  the  said  defendant  has 
failed  and  refused  to  pay  said  money  over  to  the  plaintiffs,  although 
often  requested  so  to  do,  and  therefore  plaintiffs  sue  and  claim  sixty 
and  80-100  dollars  with  the  interest  thereon. 

2.  The  plaintiffs  as  aforesaid  claim  of  the  defendant  sixty  and 
30-100  dollars  for  money,  to  wit,  20th  day  oi  May,  i895,  received  by 
the  defendant  to  the  use  of  plaintiffs  as  aforesaid,  which  sum  of 
money  with  the  interest  thereon  is  due  and  unpaid  and  is  the  prop- 
erty of  plaintiffs. 

[(^Signature  as  in  Form  No.  590T?)Y 

e.  Thpougrh  Duress." 

Form  No.  i  3  8  6  9  .^ 

Suffolk,  ss. 

Tonathan  G.  Kelso  )  o  ^     •      /^       *. 
•'  f  Superior  Court. 

r-u      y^D    4  \  Plaintiff's  Declaration.  * 

Lity  oj  Boston.      ) 

And  the  plaintiff  says  that  the  Mayor  and  Board  of  Aldermen  of  the 

City  of  Charlestown,   previous  to  the  annexation  of   Charlestown  to 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Beqtiisites  of  Declaration,  etc.  —  Gen- 
erally.—  See  supra,  note  i,  p.  360. 

Payment  Not  Voluntary. — A  com- 
plaint against  a  town  to  recover  money 
paid  by  the  plaintiff  to  the  defendant 
for  a  license  to  sell  intoxicating  liquors, 
in  compliance  with  an  invalid  ordinance 
of  the  town  adopted  in  pursuance  of 
an  invalid  act  of  the  legislature,  must 
show  that  the  money  was  not  volun- 
tarily paid.  Sullivan  v.  McCammon, 
51  Ind.  264.  And  an  allegation  in  the 
complaint  that  the  plaintiff  paid  the 
sums  of  money  mentioned  "  for  the  pur- 
pose of  avoiding  the  penalty  and  for- 
feiture, provided  for  in  said  ordinance, 
for  the  violation  of  the  provisions 
thereof,  and  to  save  himself  from  ar- 
rest and  imprisonment  for  violating 
the    provisions   of    said    ordinance   as 


provided  by  statute,"  is  insufficient  to 
show  that  the  money  was  paid  under 
compulsion.  Brazil  v.  Kress,  55  Ind. 
14.  But  payment  under  protest  need 
not  be  alleged  where  the  officer  re- 
ceiving the  payment  has  notice  of  the 
facts  which  render  his  demand  illegal. 
Meek  v.  McClure,  49  Cal.  623. 

Nature  of  Duress.  —  A  complaint 
which  alleges  "  that  the  plaintiff  was 
compelled  to  and  did  pay  under  pro- 
test and  by  compulsion  and  not  volun- 
tarily, to  the  said  defendant,  the  said 
sum  of  %6/g4.oj"  does  not  sufficiently 
state  the  nature  of  the  duress.  Com- 
mercial Bank  v.  Rochester,  41  Barb. 
(N.  Y.)  341.  See  also  Montgomery, 
etc.,  R.  Co.  V.  Duer,  46  Ga.  272. 

Amount — In  suit  to  recover  back 
money  paid  under  duress,  it  is  not 
necessary  to  aver  the  precise  amount. 
Meek  v.  McClure,  49  Cal.  623. 

3.  This  form  is  copied  from  the  origi- 
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Boston,  to  wit,  on  the  15th  day  of  December,  a.  d.  i87<?,  made  a  certain 
assessment  upon  the  estate  of  the  plaintiff,  and  the  plaintiff  alleges 
that  said  assessment  was  irregular,  informal,  improperly  made  and  not 
in  accordance  with  the  law  in  such  cases  made  and  provided,  and  that 
said  assessment  was  utterly  null  and  void,  and  the  defendant,  after 
the  annexation  of  said  Charlestown  to  Boston,  advertised  to  sell  the 
property  of  the  plaintiff  at  public  auction  on  the  ^ij-/day  of  Decembe?; 
A.  D.  i87^  and  the  plaintiff  in  order  to  save  his  property  was  obliged 
to  pay  to  the  defendant  the  sum  of  seventeen  and  J^l-lOO  dollars,  and 
the  plaintiff  says  the  said  sum  was  paid  to  the  defendant  under  pro- 
test and  without  any  consideration,  and  the  defendant  owes  the 
plaintiff  the  sum  of  seventeen  and  J^J-lOO  dollars. 

Second.  And  the  plaintiff  says  that  the  defendant  owes  him  the 
sum  of  seventeen  and  ^7-100  dollars  for  money  had  and  received  by  the 
defendant  to  the  plaintiff's  use. 

By  his  Atty's,  Swift  dr'  Avery. 

t.  Through  Mistake. 

Form  No.  13870. 

(Conn.  Prac.  Act,  p.  123,  No.  202.)' 

{Commencing  as  in  Form  No.  5912.') 

1.  On  May  SOth,  i877,  the  plaintiff  intending  to  pay  the  defendant 
%50,  paid  him  %500  by  mistake. 

2.  On  June  5th,  i877,  the  plaintiff  demanded  of  the  defendant  the 
sum  so  overpaid. 

3.  The  defendant  has  not  repaid  the  same. 
The  plaintiff  claims  %500  damages. 
(^Concluding  as  in  Form  No.  5912.) 

Form  No.  i  3  8  7  I  . 
(Precedent  in  Lewellen  v.  Garrett,  58  Ind.  443.)' 

nal   papers   in    Kelso   v.    Boston,    120  Bill  of  Particulars. 

Mass.  297.     See  also  a  similar  declara-  City  of  Worcester  Dr. 

tion  in  Anthon's  Am.  Prec.  267.  To  Argalis  P.  Butler. 

The  plaintiff  may  also  declare  as  for        To  money  paid  to  said  City  by  said 
money  had  and  received  with  a  bill  of  Butler  under  protest  after  levy  by  said 
particulars,   and    this    was    the  course  City  on  the  land  of  said  Butler  herein- 
pursued   in    Butler   v.    Worcester,    112  after  mentioned,   and   to  prevent  sale 
Mass.   541,  where  the  declaration  and  thereof    under    said    levy   for  assess- 
bill  of  particulars  were  as  follows:  ment    made    by   the    Mayor   dr*  Alder- 
"  Argalis  P  B  tie    1   Worcester,  ss.  men  of  said  City  against  said  Butler  on 
*            ■               \  Superior  QoyxxX..  account    of    benefit   from    sewers    and 
Citv    f  IV        t         f y*"*^   Term,  A.  D.  drains  to  real  estate  of  said  Butler  situ- 
^  ^                        J             ^^7S'  *t^  o"  (?<?/</  street  in  said  Worcester  by 
Plaintiff's  Declaration.  decree    dated    April    i^th,    1^72,    said 
And  the  plaintiff  says  the  defendants  assessment  being  illegal  and  void, 
owe  him   the   sum  of  fifty-six  dollars  %5^-^S  Item  i." 
and   twenty-five   cents   for  money    had         See,  generally,  supra,  note  i,  p.  366. 
and  received  by  the  defendants  to  the         1.  See,  generally,  jw/ra,  note  i,  p.  360. 
plaintiff's  use.                                                     2.  It  was  held  on  demurrer  that  this 
By  his  Attorneys,  complaint  was  sufficient. 

Staples  Ss"  Goulding.  See,  generally,  supra,  note  i,  p.  360. 
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[(7/V/<*  of  court  and  cause  as  in  Form  No.  5915?)^ 

Nathan  Garrett  complains  of  Jabish  Lewellen  and  William  F.  Walker., 
and  says,  that  heretofore,  to  wit,  on  the  10th  day  oi  May,  iS71,  the 
defendant  Lewellen  pretended  and  claimed  that  he  held  a  note  as 
administrator  of  Cadtnus  Daniels,  deceased,  payable  to  said  Daniels  and 
executed  by  Cornelius  Smith,  as  principal,  and  this  plaintiff,  as  surety 
of  the  said  Smith,  calling  for  eight  hundred  and  twenty-Jive  dollars, 
and  dated  on  the  15th  day  of  October,  i8^^  due  twelve  months  after 
date,  and  that  the  said  Lewellen  then  and  there  placed  said  note  in  the 
hands  of  the  said  William  F.  Walker  for  collection;  that,  on  said  day 
and  year,  as  aforesaid,  the  plaintiff  paid  to  the  said  Walker  the  sum 
of  ten  hundred  and  ninety-seven  dollars,  being  the  amount  of  said  note 
and  interest,  and  that  said  Walker  now  has  said  money  in  his  posses- 
sion and  custody  and  refuses  to  pay  the  same  back  to  the  plaintiff, 
although  the  plaintiff,  on  the  next  day  after  the  same  was  so  paid  to 
him,  to  wit,  on  the  11th  day  oiMay,  jS71,  demanded  it  of  him,  and 
also  demanded  it  of  the  said  Lewellen,  and  offered  to  surrender  up  to 
said  Walker  and  Lewellen  said  note,  and  now  brings  said  note  into 
court  for  them. 

Now  the  plaintiff  avers,  that  he  never  executed  said  note,  nor  was 
he  liable  to  pay  the  same,  but  he  supposed  at  the  time  he  made  said 
payment,  that  he  might  have  executed  said  note  and  forgotten  the 
fact,  and  that,  at  the  time  he  made  said  payment,  he  was  ignorant  of 
the  fact  that  said  note  was  not  his  note,  and  not  until  after  he  had 
made  said  payment  and  taken  up  said  note,  did  he  discover  that 
the  same  was  not  his  note;  of  all  which  facts  he  informed  the 
defendants;  he  therefore  demands  judgment  against  the  defendants 
for  one  thousand  dollars,  and  that  said  Walker  be  compelled  to 
deliver  back  to  the  plaintiff  the  money  so  paid  to  him  upon  said 
note. 

^Signature  and  verification  as  in  Form  No.  5915.^]^ 


2.  Money  Received  to  Use  of  Third  Person. 

a.  PlaintifTs  Assignor. 

Form  No.  13872. 
(Ala.  Civ.  Code  (1896),  p.  945,  No.  ii.)» 

(^Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  five  hundred  dollars,  due  from 
him  for  money  on  the  thirty-first  day  of  December,  iS95,  received  by 
the  defendant  to  the  use  oi  John  Styles,  which  sum  of  money  with 
the  interest  thereon,  is  still  unpaid,  and  is  the  property  of  the 
plaintiff. 

{^Signature  as  in  Form  No.  5907.) 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  I,  p. 
[]  will  not  be  found  in  the  reported  case.     360. 
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b.  PlaintifTs  Testator. 

Form  No.  13873. 
(Precedent  in  Morton  v.  Hatch,  54  Mo.  409.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5921^^ 

Plaintiff  for  an  amended  petition  herein  says,  that  during  the  year 
\M0,  David  T.  Morton  was  the  executor  of  the  last  will  and  testa- 
ment of  Mary  B.  Darr,  dec'd,  and  duly  qualified  and  acting  as  such 
in  the  county  of  Marion;  that  on  the  ninth  day  oi  July  in  said  year, 
defendant  was  the  attorney  of  said  David  T.  Morton.,  executor  as 
aforesaid,  and  that  on  said  day  said  David  T.  Morton.,  as  client  of  said 
defendant  as  aforesaid,  deposited  in  the  hands  of  defendant,  as  his 
attorney  as  aforesaid,  the  sum  of  one  hundred  and  thirteen  dollars  and 
sixty  cents,  on  the  account  of  the  estate  of  said  Mary  B.  Darr, 
deceased,  to  liquidate  damages  against  said  estate  as  aforesaid. 
Plaintiff  says  that  defendant  accepted  and  received  said  money  from 
said  David  T.  Morton  as  aforesaid,  being  the  property  of  said  David  T. 
Morton  for  said  purpose,  and  in  consideration  of  the  premises,  the 
defendant  agreed  and  undertook  with  said  David  T.  Morton  to  apply 
said  money  to  the  payment  of  demands  against  said  estate  of  Mary 
B.  Darr,  deceased,  said  undertaking  being  in  writing  and  filed  with 
the  petition  herein;  but  defendant  has  wholly  failed  and  neglected  to 
comply  with  said  undertaking,  and  has  not  applied  said  money  or  any 
part  thereof  to  the  payment  or  liquidation  of  any  demands  against 
said  estate,  but  continues  to  retain  such  sum. 

Plaintiff  says  that  afterwards,  to  wit:  On  the day  of , 

in  the  year ,  said  David  T.  Morton  paid  off  and  discharged  all 

liabilities  due  from  him  to  said  estate  and  was  fully  released,  and  dis- 
charged from  his  executorship  and  all  liabilities  thereon  to  said  estate. 

Plaintiff  says  on  the  21th  day  of  December.,  in  the  year  i867, 
said  David  T.  Morton  departed  this  life  at  Lexington,  in  the  county 
oi  Fayette  and  State  oi  Kentucky,  and  leaving  his  last  will  and  testa- 
ment whereby  he  made  and  constituted  plaintiff  his  sole  legatee  and 
devisee  of  all  his  property,  and  his  sole  executrix;  and  plaintiff  fur- 
ther says  that  on  the day  oi  January,  in  the   year   \M8,  said 

will  was  duly  proved  and  admitted  to  probate  in  the  office  of  the 
clerk  of  the  County  Court  of  said  county  of  Fayette,  and  letters  testa- 
mentary were  thereafter  duly  issued  and  granted  to  plaintiff  as  his 
sole  executrix,  by  the  said  County  Court  of  said  county,  and  plaintiff 
thereupon  duly  qualified  as  such  executrix  and  entered  upon  the  dis- 
charge of  the  duties  thereof. 

Plaintiff  further  says,  that  all  debts  and  liabilities  due  or  accruing 
from  said  testator  or  from  his  estate  have  been  paid  and  satisfied  in 
full,  and  the  estate  of  said  David  T.  Morton  fully  administered,  and 
final  settlement  has  been  made  of  said  estate  of  said  David  T.  Mor- 
ton, and  plaintiff  fully  discharged  and  acquitted  as  said  executrix,  the 
laws  of  said  State  requiring  said  proceedings  and  no  more.     Plaintiff 

1.  It  was  held  that  this  action  in  the  See,  generally,  supra,  note  i,  p.  360. 
nature  of  an  action  for  money  had  and  2.  The  matter  to  be  supplied  within 
received  would  lie.  [  ]  will  not  be  found  in  the  reported  case. 
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says  that  there  are  no  debts  or  liabilities  due  or  accruing  from  said 
testator  or  his  estate  to  any  person  in  the  State  oi  Missouri. 

Plaintiff  says  that  on  the day  of ,  in  the  year  i87^,  she 

by  attorney  demanded  of  defendant  said  sum  with  lawful  interest;  but 
defendant  refused  and  neglected  to  pay  the  same,  wherefore  plaintiff 
asks  judgment  for  the  same. 

[(^Signature  and  verification  as  in  Form  No.  592 1.)^" 

II.  PLEA  OR  ANSWER.2 

1.  Denying"  Demand. 

Form  No.  13874. 

(  Title  of  court  and  cause  as  in  Form  No.  1333. ) 

The  defendant  answers  to  the  complaint:  That  the  plaintiff  did 
not  demand  the  proceeds  of  the  goods  therein  mentioned,  before  the 
commencement  of  this  action. 

Wherefore  (concluding  as  in  Form  No.  1358). 

2.  Denying  Receipt. 

a.  Generally. 
Form  No.  13875. 

(^Title  of  court  ana  cause  as  in  Form  No.  1333.') 
The  defendant  answers  to  the  complaint:  That  he  has  not  received 
the  money  mentioned  in  the  complaint,  nor  any  part  thereof. 
Wherefore  (concluding  as  in  Form  No.  1358). 

1.  The  matter  to  be  supplied  within  construction  of  the  gravel  road  of  said 
[  ]  will  not  be  found  in  the  reported  case,  company  under  the  provisions  of  the  act 

2.  That  Money  was  Beceived  as  Taxes  of  the  General  Assembly  of  the  State  of 
and  Paid  Out  per  Order. —  In  Rhodes  z/.  Indiana,  approved  March  nth,  1867; 
Piper,  47  Ind.  457,  defendant's  answer  that  the  plaintiff's  lands  were  regularly 
set  up  "That  the  several  claims  and  assessed  under  said  order,  and  said 
demands  made  by  said  plaintiff  in  the  assessment  so  made  was  regularly 
several  paragraphs  of  his  complaint  placed  on  the  tax  duplicate  of  said 
arise  out  of  one  and  the  same  transac-  county  and  certified  by  the  auditor  of 
tion,  and  are  each  and  all  of  them  for  said  county  under  the  proper  mandate 
money  paid  by  said  plaintiff  to  said  de-  to  the  defendant  as  treasurer  of  said 
fendant  as  treasurer  of  said  county  of  county  for  collection  as  other  taxes  of 
Fayette,  Indiana,  as  taxes  regularly  the  county;  that  said  collections  were 
assessed  against  the  property  of  said  made  as  other  taxes  of  the  county,  and 
plaintiff  in  favor  of  the  Fairview  Turn-  returned  into  the  treasury  of  said  county 
pike  Company,  vvhich  at  the  time  of  said  to  the  credit  of  said  Fairview  Turnpike 
assessment  was,  and  has  ever  since  con-  Company,  and  that  before  the  commence- 
tiued  to  be,  an  organized  and  acting  ment  of  this  suit,  and  before  notice  of 
gravel  road  company,  under  and  pur-  any  injunction  against  the  collection  of 
suant  to  the  provisions  of  an  act  of  the  said  taxes,  said  assessments  so  collected 
General  Assembly  of  the  State  of  In-  as  aforesaid  were  regularly  paid  over  to 
diana,  entitled  'an  act  authorizing  the  the  treasurer  of  said  company  on  the 
construction  of  plank,  macadamized,  proper  warrant  of  the  auditor  of  said 
and  gravel  roads,  approved  May  12th,  county,  and  that  he  has  not  now,  and 
1852;'  that  said  acting  corporation  ob-  did  not  have  at  the  time  of  the  com- 
tained  from  the  board  of  commissioners  mencement  of  this  suit,  any  money  so 
of  the  county  of /^rty^W^  an  order  for  the  collected  as  aforesaid  in  his  hands  as 
assessment  of  benefits  to  land  within  such  treasurer,  or  otherwise." 

the  prescribed  limits,  resulting  from  the         This  was  held  to  state  a  good  defense. 
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'  b.  To  PlaintiSTs  Use. 

Form  No.  13876. 
(Mass.  Pub.  Stat.  (18S2;,  c.  167,  §  94.) 

{Title  of  court  and  cause  as  in  Eorm  No.  1S27 .) 
And  the  defendant  comes  and  says,  upon  his  personal  knowledge, 
that  he  received   the  money  mentioned  in  the  plaintiff's  bill  of  par- 
ticulars,   but   upon    his   information  and   belief  he   denies  that   he 
received  the  same  or  any  part  thereof  to  the  plaintiff's  use. 

By  Joseph  Story.,  his  Attorney. 
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MONEY  LENT. 

By  Andrew  Foulds,  Jr.,  LL.B. 

I.  DECLARATION,  COMPLAINT  OR  PETITION,  372. 

1.  Money  Lent  by  Plai7itiff,  372. 

a.  In  General,  372. 

b.  For  Interest,  374. 

2.  Money  Lent  by  Third  Person,  375. 

a.  Plaintiff' s  Assignor,  375. 

b.  Plaintiff's  Testator,  375. 
II.  PLEA  OR  ANSWER,  376. 

1.  Alleging  Payment,  376. 

2.  Denying  Loan,  376. 

CROSS-REFERENCES, 

See  also  the  titles  MONEY  HAD  AND  RECEIVED,  ante,  p.  360; 
MONEY  PAID,  post,  p.  377. 

I.  DECLARATION,  COMPLAINT  OR  PETITION.^ 

1.  Money  Lent  by  Plaintiff. 

a.  In  General. 

Form  No.  13877. 

(2  Chit.  PI.  (2d  Am.  from  3d  Lond.  ed.)  81.)' 
{Commencing  as  in  Fo7-ni  No.   13858,  and  continuing  down  to  *)  for 

1.  Beqoisites    of   Declaration,    etc.  —  scepe  requisitus,  though  usually  inserted 

Generally. — For  the  formal  parts  of  a  in   the  common  breach  to   the  money 

complaint,  petition  or  declaration  in  a  counts,  is  of  no  avail  in  pleading,  and 

particular  jurisdiction  consult  the  titles  the  omission  of  it  will  in  no  case  vitiate 

Complaints,  vol.  4,  p.  1019;  Declara-  the  pleading.     Quimby  z/.  Lyon,  63Cal. 

TiONS,  vol.  6,  p.  244.  394. 

By  and  to  Whom  Lent. —  A  statement  Pi-ecedents.  —  For  other  forms  of  dec- 
or demand  containing  a  single  charge  larations,  complaints  or  petitions  in  ac- 
"  To  money  lent,"  without  stating  by  tions  for  money  lent  see  as  follows: 
whom  or  to  whom,  is  insufficient.  Sand.  &  H.  Dig.  Ark.  (1894),  p.  1641; 
Denny  v.  Quintin,  28  N.  J.  L.  134.  Boyington   v.   Van  Etten,  62  Ark.  63; 

That   Amount    is   Due.  —  Upon    an  Upson  z/.  Swezey,  40  Conn.  470;  Folsom 

allegation  of   money  loaned,  it  is   not  v.  School  Directors,  91   111.  402;   Jordan 

necessary  to  further  aver  that  it  is  due,  v.  Keen,  54  Me.  417;  Heman  v.  Giann, 

as  the  presumption  of  law  is  that  it  was  129    Mo.    325;    Whitaker   v.    Young,   2 

due  at  once.     Petrakion  v.  Arbelly,  (C.  Cow.  (N.  Y.)  569;  Ochs  v.  Frey,  47  N.  Y. 

PI.  Spec.  T.)  23  Civ.   Proc.  (N.  Y.)  183.  App.    Div.  390;   Bank  of  Commerce  v. 

Demand. — A  special  request  need  not  Porter,  i  Baxt.  (Ten n.)  447;  Duggan  v. 

now  be  stated  or  proved  in  the  case  of  Cole,  2  Tex.  381;  Tompkins  v.  Branch 

common  counts  for  goods  sold,  work  Bank,  11  Leigh  (Va.)  387. 

and  labor,  money  lent,  etc.     The  licet  2.  See,  generally,  supra,  note  r. 
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so  much  money  by  the  said  John  Doe  before  that  time  lent  and 
advanced  to  the  said  Richard  Roe  at  his  special  instance  and  request. 
And  being  so  indebted  {concluding  as  in  Form  No.  13858). 

Form  No.  13878. 
(Ala.  Civ.  Code  (1S96),  §  3352,  No.  io.)> 

{Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  one  hundred  do\\a.rs,  due  from 
him  for  money  loaned  by  the  plaintiff  to  the  defendant  on  the  thirty- 
first  day  of  December.,  i892,  which  sum  of  money  with  interest 
thereon  is  still  unpaid. 

{Signature  as  in  Form  No.  5907.) 

Form  No.  13879. 

(Conn.  Prac.  Act,  p.  23,  No.  i.)* 
{Commencing  as  in  Form  No.  5912. ) 

First  Count. 

1.  The  plaintiff,  on  January  1st,  i877,  lent  to  the  defendant  $^<?0, 
to  be  repaid  thirty  days  thereafter. 

2.  The  defendant  has  not  paid  said  sum,  though  said  thirty  days 
have  elapsed. 

Second  Count. 

1.  The  plaintiff,  on  January  1st,  iS78,  lent  to  the  defendant  ^100, 
to  be  repaid  on  demand. 

2.  On  January  10th,  iS78,  the  plaintiff  demanded  of  the  defendant 
payment  thereof. 

3.  The  defendant  has  not  paid  said  sum. 
The  plaintiff  claims  ^450  damages. 
{Concluding  as  in  Form  No.  5912.) 

Form  No.  13880. 

(Fla.  Rev.  Stat.  (1892),  §  1058  )* 

{Commencing  as  in  Form  No.  6938)  for  money  lent  by  the  plaintiff 
to  the  defendant.  And  the  plaintiff  claims  {cotuluding  as  in  Form 
No.  6938). 

Form  No.  i  3  8  8  i . 

(Mass.  Pub,  Stat.  (1882),  c.  167,  §  94.)' 

(  Title  of  court  and  cause  as  in  Fortn  No.  69^2. ) 
And  the  plaintiff  says  the  defendant  owes  him  one  hundred  dioWdiVS^ 
for  money  lent  by  the  plaintiff  to  the  defendant. 
{Signature  as  in  Form  No.  69^2.) 

Form  No.  I3882.i 
{Commencing  as  in  Form  No.  5926.) 

1.  See,  generally,  supra,  note  i,  p.  See,  generally,  supra,  note  i,  p.  372, 
372.  3.    Interest. —  In    Massachusetts,    the 

2.  Maryland.  —  The  same  form  is  set  words  "and  interest"  must  be  added 
out  in  Pub.  Gen.  Laws  (1888),  art.  75,  to  the  count  where  interest  is  claimed, 
g  23.  Stat.  (1890),  c.  398. 
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1.  That  on  the  sixteenth  day  oi December^  i898,  at  the  borough  of 
Brooklyn,  in  the  county  of  Kings  and  state  of  JSfew  York,  he  lent  to 
the  defendant  one  hundred  dollars. 

2.  That  the  defendant  has  not  paid  the  same,  except  ten  dollars 
paid  on  the  twe7ity-sixth  day  of  December,  i898. 

Wherefore  the  plaintiff  demands  {concluding  as  in  Form  No.  5926). 

Form  No.  13883. 

(Precedent  in  Stillwell  v.  Rickards,  152  Pa.  St.  437.)' 
[(  Title  of  court  and  cause,  and  vefiue  as  i?i  Form  No.  69Jf7.y\^ 
AlfredC.  T.  Stillwell,  the  above  plaintiff,  claims  from  George  Rick- 
ards, the  above  defendant,  the  sum  of  %11'7.31  with   interest.     The 
plaintiff,  on   or  about  October  1,  iS89,  loaned  to  the  defendant  the 
sum  of  %117.31,  to  be  paid  by  the  defendant  to  the  plaintiff  within 
two  or  three  days  from  the  date  of  said  loan.     The  defendant  has 
never  repaid  the  plaintiff'  the  said  sum  or  any  part  thereof,  although 
frequently  requested  by  the  plaintiff  so  to  do. 
[(^Signature  and  iurat  as  iti  Form  No.  691^1.')^ 

Form  No.  13884. 

(Tenn.  Code  (1896),  §  4660,  No.  8.)» 

(^Title  of  cause  as  in  For  in  No.  6949.) 

The  plaintiff  sues  the  defendant  for  tzao  hundred  dollars,  which  he 
says  is  due  from  him  on  the  thirtieth  day  oi  April,  iS92,  for  money 
loaned  by  the  plaintiff  to  the  defendant  on  the  seco7id  day  oi  March, 
iS92,  which  sum  of  money,  with  interest  thereon,  is  due. 

{Signature  as  in  Form  No.  694.9.) 

b.  For  Interest. 
Form  No.  13885. 

(2  Chit.  PI.  (2d  Am.  from  3d  Lond.  ed.)  81.)' 
{Commencing  as  in  Form  No.  13858,  and  continuing  do^vn  to  *)  for  so 
much  money  before  that  time  and  then  due  and  payable  from  the  said 
Richard  Roe  to  the  said  John  Doe  for  interest  upon  and  for  the  for- 
bearance of  divers  large  sums  of  money  before  then  lent  and 
advanced  by  the  %i^\6.  John  Doe  to  the  said  Richard  Roe  at  his  special 
instance  and  request,  and  by  him  the  said  John  Doe  forborne  to  the 
said  Richard  Roe  for  divers  long  spaces  of  time,  before  then  elapsed, 
at  the  like  special  instance  and  request  of  the  said  Richard  Roe,  and 
also  for  other  money,  before  that  time  and  then  due  and  payable  from 
the  said  Richard  Roe  to  the  sdUd  John  Doe  for  interest  upon  and  for 
the  forbearance  of  divers  other  large  sums  of  money  before  then  due 
and  owing  from  the  said  Richard  Roe  to  the  said  John  Doe,  and  by 
him  the  said  John  Doe  forborne  to  the  said  Richard  Roe  for  divers 
long  spaces  of  time  before  then  elapsed,  at  the  like  special  instance 
and  request  of  the  said  Richard  Roe,  and  being  so  indebted,  he  the 
said  Richard  Roe  {concluding  as  in  Form  No.  13858). 

1.  See,  generally,  supra,  note  i,  p.  2.  The  matter  enclosed  by  [  ]  will 
372.  not  be  found  in  the  reported  case. 
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2.  Money  Lent  by  Third  Person. 

a.  Plaintiff's  Assignor. 
Form  No.  13886. 

(Ala.  Civ.  Code  (1896),  §  3352,  No.  11.)' 

(  Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  one  hundred  dollars,  due  from 
him  for  money  loaned  hy  John  Styles  to  the  defendant  on  the  ^rj-^  day 
of  September,  i895,  which  sum  of  money,  with  the  interest  thereon,  is 
still  unpaid,  and  is  the  property  of  the  plaintiff. 

(^Signature  as  in  Fonn  No.  5907. ) 

b.  Plaintiff's  Testator. 
Form  No.  13887. 

(Precedent  in  Reagan  v.  Justice's  Ct.,  75  Gal.  254.)* 

In  \h^  Justice's  Court  of  the  City  and  County  of  San  Francisco^ 
State  of  California. 
Bridget  Fitzgerald,  Executrix  of  the " 

Last  Will  of  Patrick  Fitzgerald, 

Deceased,  Plaintiff, 

V. 

Daniel  Reagan    and  Ann   Reagan, 
Defendants. 

The  above-named  plaintiff  complains  of  the  above-named  defend- 
ants, and  alleges:  — 

That  the  said  Patrick  Fitzgerald  died  in  said  city  and  county  on  or 
about  the  twenty-eighth  day  oi  July,  i8^^  leaving  a  will,  which,  after 
due  proceedings  had,  was  admitted  to  probate  as  his  last  will  and 
testament  on  the  thirteenth  day  of  August,  1884,  in  and  by  the  order 
and  decree  of  the  superior  court  of  said  city  and  county,  duly  made 
and  given  herein. 

And  on  or  about  the  same  day  letters  testamentary  upon  his  estate 
issued  to  said  plaintiff,  Bridget  Fitzgerald,  out  of  said  court,  and  she 
then  and  there  qualified  as  executrix  of  said  will,  and  she  ever  since 
has  been  and  now  is  such  executrix. 

That  at  the  time  of  the  death  of  said  Patrick  Fitzgerald,  the  said 
defendants  were  indebted  to  him  in  the  sum  of  %S81,  gold  coin  of  the 
United  States,  for  money  loaned  by  said  deceased  to  the  defendants 
in  his  lifetime,  and  legal  interest  on  the  same. 

That  in  about  three  months  after  the  said  death,  the  defendants 
promised  to  pay  said  sum  of  %S81  to  said  executrix,  but  they  have 
not  paid  the  same  or  any  part  thereof,  except  the  sum  of  %101,  leav- 
ing a  balance  of  ^80  still  due  and  unpaid,  which  sum  is  now  payable 
to  said  plaintiff  as  executrix. 

Wherefore  the  plaintiff  prays  for  judgment  against  the  defendants 
for  the  sum  of  ^80^  with  interest  and  costs. 

M.  Cooney,  Attorney  for  Plaintiff. 

1.  See,  generally,  supra,  note  i,  p.  2.  Speaking  of  this  complaint,  the 
372.  court  said:  "  In  justices'  courts,  plead- 
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II.  PLEA  OR  ANSWER. 

1.  Alleging^  Payment. 

Form  No.  13888. 
(Tenn.  Code  (1896),  §  4661,  No.  4.) 

{^Title  of  cause  as  in  Form  No.  7963.) 

The  defendant  for  plea  says  he  paid  the  debt  or  demand  for  the 
recovery  of  which  the  suit  is  brought  before  the  action  was  com- 
menced. 

(^Signature  as  in  Form  No\  7963. ) 

2.  Denying*  Loan. 

Form  No.  13889. 

{Title  of  court  and  cause  as  in  Form  No.  1333.') 
The  defendant  answers  to  the  complaint:  That  the  plaintiff  did  not 
lend  him  the  money  mentioned  in  the  complaint  or  any  part  thereof. 
Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  1359). 

Form  No.  13890. 

(Precedent  in  Stillwell  v.  Rickards,  152  Pa.  St.  438.)' 

[{Title  of  court  and  cause,  and  venue  as  in  Form  No.  1029.)]^ 
George  Rickards  being  duly  afifirmed,  deposes:  I  am  the  defendant; 
I  have  a  true  defense  to  this  action.  The  plaintiff  did  not  loan  to 
me  at  any  time  the  sum  of  money  claimed  in  this  action,  nor  do  I 
owe  him  the  same  or  any  part  thereof,  nor  do  I  owe  him  any  money, 
property  or  thing  whatsoever. 

[(^Signature  and  Jurat  as  in  Form  No.  1029.)]^ 

ings  are  not  held  to  any  great  degree  See,  generally,  supra,  note  i,  p.  372. 

of  strictness;  but  waiving  this  leniency  1.  No  objection  was  made  to  the  form 

to  the  pleading,  and  we  are  of  opinion  of  this  affidavit. 

it  was  quite  sufficient,  in   the  absence  2.  The  matter  to  be  supplied  within 

of  objection,  to  constitute  a  cause  of  [  ]  will  not  be  found  in  the   reported 

action,  under  our  code,  in  any  court."  case. 
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MONEY    PAID. 

By  Andrew  Foulds,  Jr.,  LL.B. 

I.  DECLARATION,  COMPLAINT  OR  PETITION,  377. 

1.  Money  Paid  by  Plaint  iff,  378. 

a.  In  General,  378. 

b.  To  be  Repaid  on  Day  Certain,  379. 

2.  Money  Paid  by  Plaintiff  s  Assignor,  379. 
II.  PLEA  OR  ANSWER  DENYING  REQUEST,  379. 


CROSS-REFERENCES. 

See  also  the  titles  MONEY  HAD  AND  RECEIVED,  ante,  p. 
MONEY  LENT,  ante,  p.  372. 
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I.  DECLARATION,  COMPLAINT  OR  PETITION.^ 


1,  Requisites  of  Declaration,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  a 
complaint,  petition  or  declaration  in  a 
particular  jurisdiction  consult  the  titles 
Complaints,  vol.  4,  p.  1019;  Declara- 
tions, vol.  6,  p.  244. 

At  Defendant's  Request.  —  A  count 
which  alleges  that  money  has  been 
laid  out  for  another,  without  charging 
directly  that  it  was  at  the  instance  of 
defendant,  is  bad  on  demurrer.  Whar- 
ton V.  Franks,  9  Port.  (Ala.)  232;  Mans- 
field V.  Edwards,  136  Mass.  15.  But 
after  verdict  such  omission  cannot  be 
regarded  as  matter  of  substance.  Mad- 
dox  V.  Brown,  9  Port.  (Ala.)  118. 

In  an  action  against  an  administrator 
for  money  paid  for  the  use  of  the  estate 
of  his  decedent,  the  complaint  must 
show  that  the  money  was  paid  at  the 
request,  express  or  implied,  of  the  de- 
ceased or  the  defendant.  Woodford  v. 
Leavenworth.  14  Ind.  311. 

An  allegation  that  the  defendant 
"  undertook  and  promised  the  plaintiff 
to  pay  that  sum  on  demand,  which 
though  duly  demanded,  he  has  not 
done,"  though  informal,  amounts  to  an 
allegation  of  a  request  with  the  omis- 
sion of  time  and  place,  and  is  not 
bad  on  general  demurrer.  Forrest  v. 
Jones,  7  Ala.  493.  See  also  Jaffe  v, 
Lilienthal,  86  Gal.  91. 


For  Defendant'' s  Use.  —  It  has  been 
held  that  the  omission  from  the  com- 
plaint of  the  allegation  that  the  money 
which  was  paid  by  the  plaintiff  at  the 
request  of  the  defendant  was  for  the 
defendant's  use,  is  not  necessary  if 
the  facts  stated  require  such  an  infer- 
ence. Murray  v.  Estes,  19  N.  Y.  App. 
Div.  209.  And  also  that  the  omission 
of  the  words  "  use  of,"  in  the  common 
count  for  money  paid  to  the  use  of  the 
defendant,  is  a  mere  clerical  misprision. 
Such  clerical  omissions,  if  of  any  con- 
sequence in  any  view,  can  be  reached 
only  by  demurrer.  Brown  z/.  McHugh, 
35  Mich.  50.  And  that  the  omission 
of  the  words  "  for  the  use  of  the  plain- 
tiff" is  a  defect  which  is  cured  by 
the  verdict.  Judson  v.  Eslava,  Minor 
(Ala.)  2. 

Effect  of  Special  Count.  —  A  general 
count  for  money  paid  is  sufficient  in  an 
action  by  a  bondsman  to  recover  back 
money  paid  for  the  benefit  of  his  prin- 
cipal; and  if  the  action  is  brought  on 
both  general  and  special  counts,  any 
objections  based  on  the  latter  are  im- 
material. Mitchell  V.  Chambers,  43 
Mich.  150. 

Precedents.  —  For  other  forms  of  dec- 
larations, complaints  or  petitions  in  this 
form  of  action  see»  as  follows:  Bir- 
mingham   Nat.    Bank  v.  Bradley,    103 
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1.  Money  Paid  by  Plaintiflf. 

a.  In  General. 

Form  No.  1389  i . 

(2  Chit.  PI.  (2d  Am.  from  3d  Lond.  ed.)  81.)' 

{Commencing  as  in  Form  No.  13868,  and  continuing  down  to  *)  for  so 
much  money  by  the  S3.\d  John  Doe  h&iovt  that  time  paid,  laid  out,  and 
expended,  to  and  for  the  use  of  the  said  Richard  Roe  at  his  like  special 
instance  and  request.  And  being  so  indebted  {concluding  as  in  Form 
No.  13858). 

Form  No.  13892. 

(Ala.  Civ.  Code  (1896),  §  3352,  No.  lo.V 

(  Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  one  hundred  do\la.rs,  due  from 
him  for  money  paid  by  the  plaintiff  for  the  defendant  on  the  thirty- 
first  day  oi December,  iS95,  at  his  request,  which  sum  of  money,  with 
the  interest  thereon,  is  still  unpaid. 

{Signature  as  in  Form  No.  5907. ) 

Form  No,  13893. 

(Conn.  Prac.  Act,  p.  123,  No.  200.)' 
{Commencing  as  in  Form  No.  5912.) 

1.  On  May  1st,  iS79,  the  plaintiff  paid  $50  to  the  use  of  the  defend- 
ant, and  at  his  request,  to  be  paid  on  demand,  in  paying  to  one 
yohn  Doe  one  quarter's  rent  of  the  house  then  occupied  by  the 
defendant  {or  show  otherwise  what  the  debt  was). 

2.  The  plaintiff,  on  July  1st,  i879,  demanded  payment  of  the  same 
from  the  defendant. 

3.  The  defendant  has  not  paid  the  same. 
The  plaintiff  claims  $70  damages. 
{Concluding  as  in  FortnNo.  5913.) 

Form  No.  13894. 

(Conn.  Prac.  Act,  p.  124,  No.  204.) 
{Commencing  as  in  Form  No.  5912.) 

1.  On  June  2d,  i877,  at  the  request  of  the  defendant,  the  plaintiff 
paid  to  one  James  Bro7vn  $100. 

2.  In  consideration  thereof,  the  defendant  promised  to  pay  said 
sum  to  the  plaintiff,  on  demand. 

3.  On  July  1st,  1 877,  the  plaintiff  demanded  payment  from  the 
defendant. 

4.  The  defendant  has  not  paid  the  same. 
The  plaintiff  claims  $120  damages. 
{Concluding  as  in  Fortn  No.  5912.) 

Ala.  109;  Jaffe  z'.  Lilienthal,  86  Cal.  91;  396;  Rules   of  Court,  24    Pick.  (Mass.) 

Upson  z*.  Swezey,  40  Conn.  470;  Atwood  405;   Atlantic  Mut.  F.  Ins.  Co.  v.  San- 

V.   Welton,  57   Conn.   514;    Perkins    v,  ders,  36  N.  H.  252;  Ralston  v.  Kohl.  30 

Rogers.  35  Ind.  124;  Nutt  v.  Merrill,  40  Ohio  St.  92;  Van  Dyke  z'.  Rule,  49  Ohio 

Me.  237;  Emery  v.  Hobson,  62  Me.  578;  St.  530;  Duggan  v.  Cole,  2  Tex. 381. 
Cape    Elizabeth    v.    Lombard,    70  Me.         1.  See,  generally,  j?//ra,  note  i,  p.  377. 
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Form  No.  13895. 
(Fla.  Rev.  Stat.  (1892),  §§  1056,  1058.)' 

{Commencing  as  in  Form  No.  6938)  for  money  paid  by  the  plaintiff 
for  the  defendant  at  his  request.  And  the  plaintiff  clsiims  {conc/uding 
as  in  Form  No.  6938). 

Form  No.  13896. 

(Tenn.  Code  (1896),  ^  4660,  No.  8.)« 

(  Title  of  cause  as  in  Form  No.  694-9. ) 

The  plaintiff  sues  the  defendant  (or  Jive  /lu ndred  do\\a.rs,  which  he 
says  is  due  from  him  on  the  thirty-first  day  of  December,  iS96,  for 
money  paid  by  the  plaintiff"  for  the  defendant  at  his  request,  which 
sum  of  money,  with  interest  thereon,  is  due. 

(^Signature  as  in  Form  No.  69Jf9.) 

b.  To  be  Repaid  on  Day  Certain. 

Form  No.  13897. 

(Conn.  Prac.  Act,  p.  123,  No.  201.)' 

(^Commencing  as  in  Form  No.  5912.) 

1.  On  May  1st,  iS79,  the  plaintiff  paid  to  the  use  of  the  defendant, 
and  at  his  request,  %1,000,  in  paying  to  one  John  Doe  a  promissory 
note  for  said  sum,  made  by  the  defendant. 

2.  The  defendant  promised  to  repay  said  sum  with  interest  to  the 
plaintiff,  on  July  1st,  iS79. 

3.  The  defendant  has  not  paid  the  same. 
The  plaintiff  claims  %1,200  damages. 
(Concluding  as  in  Form  No.  5912.) 

2.  Money  Paid  by  Plaintiff's  Assignor. 

Form  No.  13898. 
Ala.  Civ.  Code  (1896),  §  3352,  No.  11.)' 

(Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  7??^^  hundred  dollars,  due  from 
him  for  money  paid  by  John  Styles  for  the  defendant  on  the  first  day 
oi  January,  i896,  at  his  request;  which  sum  of  money,  with  the 
interest  thereon,  is  still  unpaid,  and  is  the  property  of  the  plaintiff. 

(Signature  as  in  Form  No.  5907.) 

II.  PLEA  OR  ANSWER  DENYING  REQUEST. 

Form  No.  13899.' 

(Title  of  court  and  cause  as  in  Form  No.  1333.) 
The  defendant  answers  to  the  complaint: 

1.  Maryland.  —  The  same  form  is  set  2.  See,  generally,  supra,  note  i.  p.  377. 
out  in  Pub.  Gen.  Laws  (1888),  art.  75,  3.  An  answer  to  a  complaint  for 
§  23.  money  laid  out  and  expended  by  the 

See,  generally,  supra,  note  1,  p.  377.     plaintiff  for  the  defendant  which  denied 
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1.  That  he  never  requested  the  plaintiff  to  pay  any  money  to 
James  Broiun. 

2.  That  he  never  promised  to  pay  any  money  to  the  plaintiff  on 
account  of  any  money  paid  to  the  said  Brown. 

Wherefore  {concluding  as  in  Form  No.  13,59). 

that  the  plaintiff   had  laid  out  or  ex-  denial  that  the  plaintiff   paid  out  the 

pended  any  money  for  the  defendant  money,  but,  on  the  contrary,  admitted 

at  his  request,  except  such  sums  as  had  it  and  avoided  the  liability  by  averring 

been  delivered  by  him  to  the  plaintiff  that  the   money   paid  out   had   in  fact 

while  the  plaintiff  was  in   his  employ  been  furnished  by  the  defendant  for  the 

for  that  purpose,  was  held  not  to  be  a  purpose.    Robbinss'.  Lincoln,  12  Wis.  i. 
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MONOPOLIES/ 

By  Harold  N.  Eldridge. 

I.  COMPLAINT  OR  PETITION,  382. 

1.  For  Forfeiture  of  Charter^  382. 

2.  For  Forfeiture  of  Charter  and  Recovery  of  Penalty^  386. 

IL  PLEA  THAT  CONTRACT  SUED  ON  WAS  IN  RESTRAINT  OF  TRADE, 

388- 

CROSS-REFERENCES. 

For  Form  of  Indictment  for  Conspiracy  to  Hinder  Trade  by  Formation  of 
Trust,  see  the  title  CONSPIRACY,  vol.  5,  Form  No.  6isj. 

For  Form  of  Indictment  Against  Corporation  Officers  for  Combining  to 
Control  Cost  of  Insurance,  see  the  title  DIRECTORS  AND 
CORPORA  TION  OFFICERS,  vol.  6,  Form  No.  7^77. 

For  Forms  in  Proceedings  Under  the  Interstate  Commerce  Act,  see  the 
title  INTERSTATE  COMMERCE  ACT,  vol.  10,  p.  403. 

See  also  the  title  IN  JUNCTIONS,  vol.  9,  p.  822;  and  the  GENERAL 
INDEX  to  this  work. 


1.  Statutes,  known  as  anti-trust  laws, 
have  been  passed  in  most  of  the  states 
within  recent  years,  which  have  for 
their  object  the  prevention  and  sup- 
pression of  combinations  of  persons  or 
corporations  engaged  in  a  particular 
trade,  to  control  and  restrain  that 
trade  by  regulating  prices,  amount  of 
production,  etc.  See  on  this  subject 
the  following  statutes,  to  wit: 

Alabama.  —  Crim.  Code  (1896),  ^  5557 
et  seq. 

Arkansas.  —  Acts  (1899),  p.  50. 

California.  — Civ.  Code  (1897),  p.  705. 

Florida.  —  Laws  (1897),  c.  4534. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  99;  Laws  (1897),  p. 
298  et  seq. 

Indiana. — Acts  (1897),  c.  104. 

Iowa.  —  Code  (1897),  §  5060  et  seq. 

Kansas.  —  Gen.  Stat.  (1897),  c.  145; 
Laws  (1899),  c.  293. 

Kentucky.  —  Stat.  (1894),  §  3915  et 
seq. 

Louisiana, — Rev.  Laws  (1897),  pp. 
204,  906  et  seq. 

Maine.— 'EiX.ax.  (Supp.  1895),  p.  295,  §  i. 

Michigan.  —  Comp.  Laws  (1897),  § 
I1377  et  seq.\  Acts  (1899),  p.  409. 

Minnesota.  —  Stat.  (1894),  §  6955  et 
seq.;  Laws  (1899),  c.  359. 


Mississippi. — Anno.  Code  (1892),  § 
4437  et  seq.\  Laws  (1898),  c.  72. 

Missouri.  —  Laws  (1899),  p.  314  et 
seq.\  Laws  (1897),  p.  208  et  seq.;  Laws 
(1895),  p.  237  et  seq.;  Laws  (1891),  p. 
186  et  seq. 

Montana.  —  Pen.  Code  (1895),  §  321. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5336  et  seq. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
1292  et  seq. 

I\''ew  York.  —  Birds.  Rev.  Stat.  (1897), 
pp.  2087,  2088,  2988;  Laws  (1899),  c.  690. 

North  Carolina.  —  Laws  (1899),  c.  666. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  7480  et  seq.;  Laws  (1897),  c.  141. 

Oklahoma. — Stat.  (1893),  §  6139  et  seq. 

South  Carolina.  —  Laws  (1897),  p. 
434;  Laws  (1898),  p.  782. 

South  Dakota.  —  Laws  (1890),  c.  154; 
Laws  (1893),  c.  171;  Laws  (1897),  c.  94. 

Tennessee.  —  Code  (1896),  %bt22etseq. 

Texas.  —  Pen.  Code  (1895),  art.  976 
et  seq.;  Rev.  Stat.  (1895),  art.  5313  et 
seq.;  Laws  (1899),  cc.  146,  172. 

Utah.—Kcv.  Stat.  (1898),  §  1752  etseq. 

JVisconsin.  —  Stat.  (1898),  §  1791/ 
et  seq. 

United  States.  —  Rev.  Stat.  (Supp. 
1891),  p.  762,  c.  647;  Rev.  Stat.  (Supp. 
1897),  p.  333.  §§  73,  74- 
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I.  COMPLAINT  OR  PETITION.^ 

1.  For  Forfeiture  of  Charter.^ 

Form  No.  13900. 
(Precedent  in  State  v.  Firemen's  Fund  Ins.  Co.,  (Mo.  1S99)  52  S.  W.  Rep.  596.)' 
[(Commence  as  in  Form  No.  5921,  and  set  out  the  necessary  facts  as 


Criminal  Prosecution —  Generally.  — In 
Michigan,  see  Acts  (1899),  p.  410,  g 
5,  it  is  sufficient  for  the  indictment  to 
state  the  purposes  or  effects  of  the 
trust  or  combination,  and  that  the  ac- 
cused is  a  member  of,  acted  with,  or 
in  pursuance  of,  or  aided  or  assisted 
in  carrying  out  its  purposes,  without 
giving  its  name  or  description,  or  how, 
when  and  where  it  was  created.  See 
also  the  following  statutes,  to  wit: 

Louisiana.  —  Rev.     Laws    (1897),    p. 

907.  §  5- 

Texas.  —  Pen.  Code  (1895),  art.  982. 

In  U.  S.  V.  Greenhut,  50  Fed.  Rep. 
469,  an  indictment  under  the  second 
section  of  the  act  of  congress,  ap- 
proved July  2,  1890,  was  held  bad. 
The  second  section  is  as  follows: 
"  Every  person  who  shall  monopolize, 
or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or 
persons  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  shall 
be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion  of 
the  court."  The  court  gave  the  fol- 
lowing reasons  for  its  decision:  "An 
indictment  framed  under  this  section 
should  contain  a  distinct  averment  in 
the  words  of  the  statute,  or  in  equiva- 
lent language,  that,  by  means  of  the 
acts  charged,  the  defendants  had 
monopolized,  or  had  combined  or  con- 
spired to  monopolize,  trade  and  com- 
merce among  the  several  states  or  with 
foreign  nations.  This  indictment  con- 
tains no  such  averment.  It  does  not 
charge  that  the  defendants  entered 
into  any  unlawful  combination  or  con- 
spiracy. Nor  does  it  contain  any  aver- 
ment that  they  had  monopolized  trade 
or  commerce  among  the  several  states 
or  with  foreign  nations.  It  avers 
merely  that  by  means  of  the  acts  al- 
leged they  had  monopolized  the  manu- 
facture and  sale  of  distilled  spirits, 
without  stating  that  in  so  doing  they 


had  monopolized  trade  and  commerce 
in  distilled  spirits  among  the  several 
states  or  with  foreign  nations.  It  is 
true  that  the  indictment  charges  that 
the  defendants  have  done  certain  things 
with  intent  to  monopolize  the  traffic 
in  distilled  spirits  among  the  several 
states,  and  that  they  have  increased 
the  usual  prices  at  which  distilled 
spirits  were  sold  in  Massachusetts,  and 
have  prevented  and  counteracted  the 
effect  of  free  competition  in  such  traffic 
in  Massachusetts.  But  none  of  these 
things  are  singly  made  offenses  by  the 
statute.  The  indictment  in  this  par- 
ticular is  clearly  insufficient  according 
to  the  elementary  rules  of  criminal 
pleading,  and  charges  no  offense  within 
the  letter  or  spirit  of  the  second  section 
of  the  statute." 

Name  of  Particular  Person  or  Cor- 
poration.—  "  The  rule  is  that  where  it 
is  the  object  of  the  conspiracy  to  in- 
jure any  particular  person  or  corpora- 
tion specifically,  the  indictment  must 
aver  the  name  of  the  particular  person 
or  corporation  to  be  injured;  but  where 
the  object  is  to  injure  any  and  all  per- 
sons who  may  come  within  the  range 
of  the  operation  of  the  conspiracy,  it 
is  only  necessary  to  aver  that  the  pur- 
pose or  effect  of  the  conspiracy  was  to 
injure  the  public.  In  such  case,  the 
pleader  cannot,  and,  hence,  need  not, 
aver  that  any  particular  party  was  to 
be  injured."  Fire  Ins.  Cos.  v.  State,  75 
Miss.  24. 

Venue.  —  In  an  indictment  for  con- 
spiracy, the  venue  may  be  laid  either 
in  the  county  of  the  original  unlawful 
confederation  or  in  that  wherein  any 
overt  act  pursuant  thereto  transpired. 
Fire  Ins.  Cos.  v.  State,  75  Miss.  24. 

1.  For  the  formal  parts  of  a  complaint 
or  petition  in  any  particular  jurisdic- 
tion consult  the  title  Complaints,  vol. 
4,  p.  1019. 

2.  Precedent.  —  See  another  form,  set 
out  in  substance,  in  State  v.  Portland 
Natural  Gas,  etc.,  Co.,  (Ind.  1899)  53  N. 
E.  Rep.  1089. 

3.  This  was  a  proceeding  by  the  state 
of  Missouri  by  quo  warranto,   on   ia- 
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to  the  character  and  organization  of  the  defendants  and  their  compliance 
with  the  laws  of  the  state,  in  respect  to  foreign  insurance  companies ,  as  in 
Form  No.  13901.)]^ 

That  afterwards,  on  the  day  oi November,  i896,  each  and 

all  said  defendant  corporations  unlawfully,  illegally,  and  willfully 
misused  and  abused  their  said  franchises,  rights,  and  privileges  as  fire 
insurance  companies  authorized  to  do  business  under  the  laws  of  the 
state  oi  Missouri,  in  this,  to  wit:  That  each  and  all  of  said  defendant 
corporations  having  an  authorized  agent  and  representative  in  the 
city  of  St.  Joseph,  a  city  of  less  than  one  hundred  thousand  inhabi- 
tants, did  then  and  there,  through  and  by  means  of  a  certain  organi- 
zation known  as  the  Underwriters'  Social  Club  of  said  city  (which 
said  Underwriters'  Social  Club  of  said  city  was  organized,  and  has 
been  maintained,  and  is  now  maintained,  with  the  knowledge  and 
consent,  and  according  to  the  desire  and  wish,  of  said  defendant 
corporations,  and  for  the  sole  purpose  of  advancement  of  the 
business  interests  of  said  defendant  corporations  in  the  city  of 
St.  Joseph),  create,  enter  into,  become  a  member  of  and  a  party 
to  a  certain  pool,  trust,  agreement,  combination,  confederation,  and 
understanding  with  each  other  and  other  fire  insurance  corpora- 
tions and  associations  of  persons  to  regulate,  fix,  and  control  the 
price  or  premium  to  be  paid  for  insuring  property  in  St.  Joseph, 
Buchanaii  county,  Missouri,  against  loss  or  damage  by  fire,  lightning 
and  storm;  and  to  maintain  and  control  said  price,  when  so  regulated 
and  fixed,  and  to  prevent  competition  in  said  business  in  said  city. 
That  each  and  every  one  of  said  corporations,  being  so  represented 
in  said  city  of  St.  Joseph  by  a  local  resident  fire  insurance  agent, 
legally  and  fully  authorized  by  each  of  said  several  defendant  cor- 
porations to  act  for  their  respective  corporations  in  all  matters 
relating  to  the  insurance  of  property  against  loss  or  damage  by  fire, 
lightning,  and  storm  in  said  city,  that  said  agents,  and  each  of  them, 
did  then  and  there,  with  the  knowledge  and  consent  and  according 
to  the  wish  and  desire  of  the  said  respective  defendant  corporations 
which  the  said  agents  represented,  and  for  the  sole  and  only  purpose 
of  advancing  the  business  interests  of  said  defendant  corporations, 
then  and  there  willfully,  unlawfully,  and  knowingly  did  agree,  con- 
federate, and  combine   with    each    other  to  form    and  organize  on 

the day  of  November,  a.  d.  \'^96,  a  certain  organization  whose 

membership  was  composed  exclusively  of  local  resident  fire  insurance 
agents,  representatives  alone  of  defendant  corporations;  and  that 
said  organization  was  then  and  there  perfected  by  the  said  local 
resident  agents   of  defendant   corporations    by    the  election   of  a 

formation   of   the   attorney  general  to  of  their  certificates  to  do  business  un- 

oust  seventy-three  fire  insurance  com-  der  the  insurance  laws  of  this    state, 

panies  of  their  corporate  rights,  privi-  and    that    they   pay  the    costs  of  this 

leges  and  franchises,  on  account  of  the  proceeding,  and    that    execution  issue 

violation  of  the  laws  of  the  state  relat-  therefor. 

ing  to  pools,  trusts  and  unlawful  com-  See,   generally,   the   list   of   statutes 

binations.     The  judgment  of  the  court  cited  supra,  note  I,  p.  381. 

was  that  the  defendants  be  ousted  of  1.  The  matter  to  be  supplied  within 

all    rights,    privileges    and    franchises  []   will  not  be  found  in  the   reported 

conferred  by  the  laws  of  this  state,  and  case. 
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president,  secretary,  treasurer,  and  other  officials,  whose  names, 
except  those  of  the  secretary  and  president,  are  to  the  relator 
unknown,  but  who  were  at  said  time,  and  are  now,  local  resident  fire 
insurance  agents  representing  different  ones  of  the  defendant  cor- 
porations. That  the  said  organization  so  formed  was  the  Under- 
writers Social  Club  of  St.  Joseph,  Missouri,  ai\d  it  was  formed  by  said 
local  resident  agents  of  said  defendant  corporations  solely  for  the 
purpose  of  advancing  the  interests  of  the  said  respective  defendant 
corporations,  and  for  the  purpose  of  maintaining  what  is  known  in 
insurance  circles  as  "correct  practices;"  or,  in  other  words,  for  the 
purpose  of  keeping  up  the  agreed  rate  on  all  the  different  classes  of 
risks  of  insurance.  That  the  said  rates  so  agreed  upon  to  be  main- 
tained in  said  city  oi  St.  Joseph  were  fixed  hy  one  M'^.  J.  better,  of 
Kansas  City,  Missouri,  as  relator  is  informed    and    believes.     That 

Wise  is  president  of  said  Underwriters  Social  Club,  and   that 

Mr.  E.  F.  Scott  is  secretary  of  said  organization,  and  was  brought 
from  the  office  of  Mr.  Fetter  in  Kansas  City,  Missouri,  as  relator  is 
informed,  for  the  purpose  of  assuming  the  duties  of  secretary  of  said 
Underwriters'  Social  Club  of  St.  Joseph,  Missouri.  That,  among  other 
things,  the  duties  of  Mr.  E.  F.  Scott  were  to  check  the  daily  reports 
of  the  different  agents  belonging  to  said  Underwriters  Social  Club, 
and  to  see  that  the  policies  written  by  said  agents  were  all  written  at 
the  agreed  rate  as  fixed  by  said  W.  J.  Fetter,  and  promulgated  in 
the  rate  book  sent  to  the  resident  local  agents  of  defendant  corpora- 
tions. That  the  said  secretary,  E.  F.  Scott,  was  and  is  paid  a  salary, 
and  that  the  method  of  paying  the  same  is  as  follows:  That  the  local 
resident  agents  of  defendant  corporations  each  proportionately  con- 
tribute according  to  the  amounts  assessed  against  them,  respectively, 
sums  sufficient  in  the  aggregate  to  pay  the  monthly  salary  of  said 
E .  F.  Scott  as  secretary  of  said  Underwriters'  Social  Club  of  St.  Joseph, 
Missouri.  That  each  of  said  resident  local  agents  of  defendant  cor- 
porations deduct  the  amount  so  contributed  by  said  respective  local 
agents  of  defendant  corporations  to  the  monthly  salary  of  E.  F.  Scott 
from  the  monthly  remittances  of  said  respective  local  resident  agents 
to  the  said  respective  defendant  corporations  represented  by  said 
local  resident  agents,  and  that  said  respective  defendant  corporations 
acquiesced  in  said  deduction  from  the  remittances  due  from  their 
said  respective  local  resident  agents,  and  credit  said  local  resident 
agents  with  the  amount  paid  by  each  of  said  agents  toward  the  salary 
of  said  E.  F.  Scott.  That  said  W.  J.  Fetter,  of  Kansas  City,  Missouri, 
styles  himself  an  insurance  expert,  and  that  as  such  insurance  expert 
he  supplies  the  rates  to  be  charged  on  all  classes  of  risks  by  fire,  light- 
ning, and  storm  in  the  state  of  Missouri,  outside  of  the  cities  of  Kan- 
sas City  and  St.  Louis;  and  that  the  defendant  corporations,  each  and 
all  of  them,  do  not  write  any  insurance  on  any  class  of  risk  for  fire, 
lightning,  and  storm  insurance  except  at  the  rate  fixed  and  agreed 
upon  in  the  city  of  St.  Joseph  by  the  Underwriters'  Social  Club  of  St. 
Joseph,  which  rate  is  obtained  from  a  rate  book  coming  to  members 
of  said  organization  in  a  blank  envelope  from  Kansas  City,  Missouri. 
That  the  rate  so  established,  and  at  which  all  insurance  against  loss 
by  fire,  lightning,  and  storm  is  written  in  the  city  of  St.  Joseph  by  the 
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local  resident  agents  of  defendant  corporations  is  supplied  said  resi- 
dent local  agents  in  a  rate  book  which  comes  from  Kansas  City,  Mis- 
souri, in  a  blank  envelope,  and  said  Underwriters'  Social  Club  of  St. 
Joseph,  Missouri,  is  organized  and  maintained  by  defendant  corpora- 
tions and  their  agents  for  the  purpose  of  maintaining  said  rates  so 
furnished  as  aforesaid.  That  if  the  resident  local  agent  of  any  of 
said  defendant  corporations  writes  insurance  against  loss  by  fire, 
lightning,  and  storm  in  St.  Joseph,  Missouri,  at  a  rate  not  in  accord- 
ance with  that  fixed  in  said  rate  book,  and  agreed  upon  by  the  said 
Underwriters''  Social  Clnb  of  St.  Joseph,  Missouri,  that  said  defendant 
corporation  in  which  said  insurance  is  written  instructs  its  local  resi- 
dent agent  to  cancel  said  policy  or  policies.  That  the  general  nature 
and  object  of  said  combination  and  confederation  so  made  as  afore- 
said by  defendant  corporations,  by  the  means  and  in  the  manner  afore- 
said, in  the  city  of  St.  Joseph,  is:  First,  to  fix  and  regulate  and  control 
the  certain  price  and  premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning,  and  storm  in  said  city  of 
St.  Joseph,  Missouri;  and,  second,  to  maintain  the  said  certain  price 
or  premium  when  so  regulated  or  fixed  for  insuring  property  against 
loss  or  damage  by  fire,  lightning,  and  storm  in  said  city;  and  that  the 
said  defendant  corporations,  through  their  said  local  resident  agents 
in  St.  Joseph,  Missouri,  have  entire  control  of,  and  have  monopolized 
to  the  exclusion  of  all  others,  and  to  the  great  detriment  of  the  pub- 
lic, the  business  of  writing  insurance  against  loss  or  damage  by  fire, 
lightning,  and  storm  in  the  city  of  St.  Joseph,  Missouri;  and  that  the 
purpose  and  intention  of  said  defendant  corporations  has  been,  and 
is  now,  to  unlawfully  and  willfully  thus  combine  and  confederate  with 
each  other  to  monopolize  and  control  absolutely,  and  prevent  com- 
petition in,  the  business  of  writing  insurance  against  loss  by  fire, 
lightning,  and  storm  in  said  city  of  St.  Joseph,  Missouri;  and  the  said 
defendant  corporations,  through  said  Underwriters'  Social  Club  of  St. 
Joseph,  Missouri,  and  in  pursuance  of  the  object,  purpose,  and  inten- 
tion of  said  defendant  corporations,  have  willfully  and  unlawfully 
agreed,  combined,  and  confederated  with  each  other,  and  with  other 
fire  insurance  companies  (doing  business  under  the  insurance  laws  of 
the  state  of  Missouri^  to  form  an  insurance  trust  and  pool  in  St. 
Joseph,  Missouri,  to  regulate,  fix,  and  maintain  the  price  and  pre- 
mium to  be  charged  by  each  of  said  defendant  corporations  for  insur- 
ing the  different  designated  classes  of  risks  on  property  against  loss 
or  damage  by  fire,  lightning,  and  storm  in  St.  Joseph,  Missouri;  and 
the  said  defendant  corporations,  and  other  insurance  companies  act- 
ing with  them,  in  pursuance  of  the  said  agreement,  combination,  con- 
federation, and  trust,  and  through  the  said  U?iderwriters'  Social  Club 
of  St.  Joseph,  Missouri,  are  each  of  them,  through  their  respective 
resident  local  agents,  willfully  and  unlawfully  maintaining  said  agreed 
price  and  premium  upon  the  respective  classes  of  risks  on  property 
against  loss  by  fire,  lightning,  and  storm  in  St.  Joseph,  Missouri,  and 
which  said  rate  so  fixed  in  said  rate  book  aforesaid,  and  so  agreed 
by  members  of  said  Underwriters'  Social  Club  of  -5"/.  Joseph,  Missouri, 
aforesaid,  is  the  minimum  rate  charged  in  St.  Joseph,  Missouri,  by  all 
said  defendant  corporations  for  insuring  the  different  designated 
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classes  of  property  against  loss  or  damage  by  fire,  lightning,  and  storm; 
and  that  said  rate  aforesaid,  so  fixed  as  aforesaid,  is  the  minimum  rate 
the  said  agents  of  said  defendant  insurance  companies  are  allowed  to 
charge  by  said  defendant  corporations  in  the  city  of  St.  Joseph^  Missouri. 
And  by  reason  of  the  premises  aforesaid  relator  now  charges  and 

avers   that  since  the day  of  November,  a.  d.  i896,  and  up  to 

the  present  time,  said  defendant  corporations  in  the  city  of  St. 
Joseph.,  Missouri,  have  grossly  offended  against  the  laws  of  this  state, 
and  have  willfully,  flagrantly,  and  grossly  abused  and  misused  their 
corporate  authority,  franchises,  and  privileges,  and  have  willfully 
and  unlawfully  assumed  and  willfully  usurped  franchises  and  privi- 
leges not  granted  to  said  defendant  corporations  by  the  laws  of  the 
state  of  Missouri,  by  then  and  there  entering  into  and  becoming  a 
member  of  and  a  party  to  said  trust,  combination,  and  confederation 
and  pool,  as  aforesaid,  in  said  city  of  St.  Joseph,  Missouri,  to  mo- 
nopolize the  business  of  writing  insurance  against  lessor  damages  by 
fire,  lightning,  and  storm,  and  to,  by  means  of  said  combination  and 
confederation,  prevent  competition  in  said  business,  and  to  regulate, 
fix,  and  maintain  the  price  and  premiums  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire,  lightning,  and  storm  in  St. 
Joseph,  Missouri.  And  relator  further  here  now  charges  and  avers 
that  the  action  of  the  defendant  corporations  as  hereinbefore  set  out 
is  a  willful,  malicious,  and  gross  perversion  of  the  franchises  granted 
to  the  said  defendant  corporations  by  the  state  of  Missouri,  and  an 
illegal,  willful  usurpation  of  privileges  not  granted  to  them,  and 
which  said  gross  and  willful  usurpation  of  privileges  and  franchises 
not  granted  them  is  of  great  and  permanent  injury  to  the  public. 
Wherefore  your  relator  herein,  the  attorney  general,  prosecuting  in 
this  behalf  for  the  state  of  Missouri,  prays  that  said  defendant  cor- 
porations, each  and  all  of  them,  severally  be  excluded  from  all  corpo- 
rate rights,  privileges,  and  franchises  under  the  laws  of  the  state  of 
Missouri,  and  that  their  rights  and  certificates  to  do  business  under 
the  insurance  laws  of  this  state  be  declared  forfeited,  and  that  pro- 
ceedings at  law  may  be  issued  against  defendant  corporations  that 
they  may  each  and  every  one  of  them  be  ousted  of  their  said  several 
franchises  and  corporate  privileges. 

\^Jereniiah  Mason,  Attorney  General. ]i 

2.  For  Forfeiture  of  Charter  and  Recovery  of  Penalty. 

Form  No.  i  390  i .' 

(Precedent  in  State  v.  ^tna  F.  Ins.  Co.,  (Ark.  1899)  51  S.  W.  Rep.  638.)' 
\{Title  of  court  and  cause  as  in  Form  No.  5909. ~)Y- 

1.  The  matter  enclosed  by  and  to  be  3.  The  complaint  as  set  out  in  the  re- 
supplied  within  [  ]  will  not  be  found  in  ported  case  was  held  defective  in  that 
the  reported  case.  it  did  not  charge  that  the  pool  or  com- 

2.  Arkansas. —  Acts  (1899),  p.  50  et  bination  was  for  the  purpose,  or  had  the 
seq.  effect,  of  influencing  the    defendant's 

See,  generally,  the  list  of  statutes  business  in  this  state,  no  matter  where 
cited  supra,  note  I,  p.  381.  formed.     The  defect  is  here  remedied. 
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The  plaintiff,  the  state  of  Arkansas^  by  her  attorney  general,  Jeff 
Davis^  complains  of  the  defendant,  and  for  cause  of  action  alleges: 

(i)  That  the  defendant  is  a  foreign  corporation  organized  and 
existing  under  the  laws  of  the  state  of  New  York,  and  doing  business 
in  this  state;  that  the  defendant  is  engaged  in  the  business  of  insur- 
ing property  against  loss  or  damage  by  fire,  lightning,  storm,  cyclone, 
and  tornado,  in  this  state,  and  was  so  engaged  on  and  after  the  6th 
day  of  March,  iS99. 

(2)  That  while  so  engaged  in  the  business  of  insuring  property,  in 
this  state,  against  loss  or  damage  by  fire,  cyclone,  lightning,  storm, 
and  tornado,  the  said  JEtna  Insurance  Company,  became  and  was  a 
member  of  a  pool,  trust,  agreement,  combination,  confederation,  or 
understanding  with  other  corporations,  engaged  in  similar  business, 
to  regulate  and  fix  the  price  or  premium  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire,  lightning,  storm,  cyclone, 
and  tornado,  the  said  combination  being  commonly  known  and 
designated  as  an  "insurance  exchange"  or  "rating  bureau,"  [which 
said  pool,  trust,  agreement,  combination,  confederation  or  under- 
standing with  other  corporations  was  for  the  purpose  or  had  the 
effect,  of  influencing  defendant's  business  in  this  state, ]^  contrary  to 
the  form  of  the  statute  in  such  cases  made  and  provided. 

(3)  That  by  an  act  of  the  General  Assembly  of  Arkansas  approved 
March  6,  1899,  and  known  as  the  "Anti-Trust  Law,"  it  is  provided 
that  if  any  corporation,  organized  under  the  laws  of  this  state,  or  of 
any  other  state  or  country,  and  transacting  or  conducting  any  kind 
of  business  in  this  state,  shall  enter  into,  or  become  a  member  of, 
any  pool,  trust,  agreement,  confederation,  or  understanding  with  any 
other  corporation,  individual,  or  any  other  person  or  association  of 
persons  to  fix  the  price  or  premiums  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  tornado,  lightning,  storm,  or  cyclone, 
said  corporation  shall  be  adjudged  guilty  of  a  conspiracy,  and  its 
corporate  existence  shall,  upon  proper  proof  thereof,  be  declared 
forfeited,  void,  and  of  none  effect,  and  shall  thereupon  cease  and 
determine,  and  shall  thereby  forfeit  its  right  and  privilege  thereafter 
to  do  business  in  this  state.  It  is  also  provided  in  said  act,  as  afore- 
said, said  corporation  shall  forfeit  not  less  than  ^00,  nor  more  than 
%5,000  for  every  such  offense. 

Wherefore  plaintiff  alleges  that  defendant,  by  becoming  a  member 
of  said  combination,  as  aforesaid,  became  liable  to  the  plaintiff  in  the 
sum  of  %5,000,  and  an  action  accrued  to  plaintiff  in  said  sum,  accord- 
ing to  the  provisions  of  said  act.  Premises  considered,  plaintiff 
prays  that  the  defendant's  corporate  existence  shall  be  declared  for- 
feited, void,  and  of  none  effect  and  shall  forfeit  its  right  and  privilege 
to  do  business  in  this  state,  and  that  plaintiff  have  and  recover  judg- 
ment against  said  defendant  in  the  sum  of  %5,000,  and  all  her  costs 
in  this  suit  expended,  and  for  such  other  and  further  relief  as  plain- 
tiff shall  be  entitled  to  under  the  proof  in  this  case. 

[{Signature  and  verification  as  in  Form  No.  6909.')]^ 

1.  See  supra,  note  3,  p.  386.  [  ]  will  not  be  found  in  the  reported 

2.  The  matter  to  be  supplied  within  *  case. 
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II.  PLEA  THAT  CONTRACT  SUED  ON  WAS  IN  RESTRAINT  OF  TRADE.^ 

Form  No.  13902.' 

(Precedent  in  Columbia  Carriage  Co.  v.  Hatch,  19  Tex.  Civ.  App.  120.)* 
\{Cominencing  as  in  Form  No.  9659)  and  says:  that  he  entered  into 


1.  See,  generally,  the  list  of  statutes 
cited  supra,  note  I,  p.  381. 

For  the  formal  parts  of  an  answer  or 
plea  in  any  particular  jurisdiction  con- 
sult the  titles  Answers  in  Code  Plead- 
ing, vol.  I,  p.  799;  Pleas. 

Precedent.  —  In  American  Strawboard 
Co.  V.  Peoria  Strawboard  Co.,  65  111. 
App.  502.  the  action  was  assumpsit  to 
recover  for  rent  alleged  to  be  due  for 
the  use  and  occupation  of  a  certain 
strawboard  mill  owned  by  plaintiff. 
The  defendant  pleaded  that  the  lease 
and  contract  in  question  was  not  made 
in  good  faith,  with  the  intent  and  pur- 
pose of  passing  to  the  lessee,  the  Inde- 
pendent Paper  Company,  who  were  the 
assignors  of  defendant,  the  possession 
of  the  premises  therein  described,  but 
on  the  contrary  the  same  were  adopted 
by  the  plaintiff  and  said  Independent 
Paper  Company  as  a  shift  and  device 
to  conceal  and  cover  an  unlawful  pur- 
pose and  transaction  in  this,  to  wit: 
"  That  at  the  time  of  the  making  and 
execution  of  said  instrument  in  writing, 
the  said  plaintiff  and  the  said  Inde- 
pendent  Paper    Company    were    respec- 


understanding  by  causing  the  said 
plaintiff  to  cease  operating  its  said 
strawboard  plant  and  thereby  to  re- 
strict and  limit  the  production  of  straw- 
board  during  the  continuance  of  said 
lease,  and  that  as  a  bonus  for  its 
ceasing  to  operate  its  said  plant,  the 
said  Independent  Paper  Compatiy  was  to 
pay,  under  the  name  of  rent  for  said 
premises  and  property,  the  sum  oifour 
thousand  five  huftdred  and  fifty  dollars 
per  month  as  provided  in  the  said  in- 
strument in  writing;  and  said  defend- 
ant avers  that  in  pursuance  of  said 
unlawful  intent  as  aforesaid,  the  said 
plaintiff  did,  during  the  whole  of  the 
term  mentioned  in  said  instrument  in 
writing,  continue  in  the  possession  of 
said  premises,  and  did  not  deliver  the 
possession  thereof  to  said  Independent 
Paper  Company  or  to  said  defendant."  — 
Held,  that  the  whole  transaction  was  an 
attempt  to  evade  the  law  and  form  a 
combination  for  the  purpose  of  limiting 
production  and  fixing  the  price  of  a 
merchantable  commodity,  in  clear  viola- 
tion of  the  terms  of  the  anti-trust  law 
of  1891.  and  that  there  could  be  no   re- 


tively  corporations  organized  and  doing     covery;  and  this  was  held  to  be  so  not- 


business  under  and  by  virtue  of  the 
laws  of  the  State  of  Illinois,  in  manu- 
facturing, producing  and  selling  an 
article  of  merchandise,  to  wit,  straw- 
boards,  and  that  said  instrument  in 
writing  was  made,  executed  and  de- 
livered within  the  said  State  of  Illinois; 
that  the  said  plaintiff  and  the  said  In- 
dependent Paper  Company  had  then  and 
there  entered  into  and  were  then  and 
there  parties  to,  an  unlawful  agree- 
ment, combination,  confederation  and 
understanding  between  themselves  and 
divers  other  corporations,  partnerships, 
individuals  and  associations  of  persons 
engaged  in  the  same  or  like  business, 
to  fix  and  regulate  the  price,  and  to  fix 


withstanding  the  action  was  for  use  and 
occupation.  The  court  said:  "The 
form  of  action  resorted  to  cannot  divest 
the  entire  transaction  of  its  illegal  char- 
acter. To  allow  the  appellee  to  recover 
in  this  case,  either  for  use  and  occupa- 
tion or  upon  the  ground  that  the  con- 
tract has  been  fully  executed,  would  be 
to  practically  nullify  the  statute,  and 
enable  parties,  by  resorting  to  mere 
forms,  shifts  and  devices,  to  accomplish 
indirectly  what  they  have  no  lawful 
right  to  do  directly." 

See    also    Bishop  v.   American    Pre- 
servers' Co.,  157  111.  284. 

2.  TVxrtJ-.— Rev.  Stat.  (1895),  art.  5319. 

3.  This  d-efense  was  filed  in  a  suit  to 


and  limit  the  amount  and  quantity  of     recover  on  certain  notes.     There  was 


said  article  of  merchandise,  to  wit, 
strawboards,  to  be  manufactured,  pro- 
duced and  sold  in  the  State  of  Illinois; 
that  the  said  instrument  purporting  to 
be  a  lease  was  made  and  entered  into 
with  the  intent  of  carrying  into  effect 
the  purposes  of  said  unlawful  agree- 
ment, combination,  confederation  and 


judgment  for  defendant  on  the 
ground  that  the  contract  by  reason  of 
which  the  notes  were  executed  was 
void  as  being  in  violation  of  the  stat- 
ute against  trusts  and  conspiracies, 
and  that  the  notes  were  tainted  by 
the  illegal  consideration  entering  into 
them. 
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the  following  contract  with  the  plaintiffs:  (^Herewas  set  out  contract  in 

That  said  contract  was  executed  and  delivered  to  him  by  plaintiff 
at  Dallas,  Texas,  where  he  resided.  That  said  contract  was  signed 
by  defendant  and  accepted  and  ratified  then  and  there  by  the  plain- 
tiff. That  in  pursuance  of  said  contract  plaintiff  sold  and  delivered  to 
defendant  goods  amounting  to  several  thousand  dollars;  that  the 
defendant  executed  the  notes  mentioned  in  plaintiff's  petition  for 
goods  which  had  been  shipped  to  the  defendant  under  the  contract 
heretofore  set  out  in  this  answer,  and  that  the  notes  so  executed 
were  the  notes  contemplated  in  the  contract  at  the  time  said  contract 
was  executed.  Defendant  further  says  that  the  contract  set  out  and 
entered  into  is  prohibited  by  the  statute  of  the  State  of  Texas,  by 
the  Act  of  March  30,  1889,  entitled  *'An  act  to  define  trusts  and 
provide  for  penalties  and  punishments  of  corporations,  persons, 
firms  and  associations,  to  promote  free  competition  in  the  state  of 
Texas,"  which  act  is  found  on  pages  905  and  906  in  the  Supplement 
of  Sayles'  Revised  Civil  Statutes,  and  here  made  a  part  of  the 
answer.  That  the  contract  eptered  into,  and  heretofore  set  out  in  this 
answer,  embodies  a  combination  of  capital  and  skill,  and  was  created 
for  the  purpose  of  carrying  out  restrictions  in  trade,  and  to  prevent 
competition  by  the  plaintiff  for  the  sale  of  its  goods  in  the  State  of 
Texas,  which  contract  obligated  this  defendant  to  purchase  from  the 
plaintiff  to  the  exclusion  of  all  similar  grades  of  goods,  and  which 
the  plaintiff  obligated  itself  to  furnish  to  this  defendant,  and  to  no 
other  person  except  this  defendant  in  the  State  of  Texas,  save  in  the 
town  of  San  Antonio,  which  contract  this  defendant  pleads  and  relies 
upon  as  a  defense  to  plaintiff's  cause  of  action,  being  in  violation  of 
the  said  statute  law  of  the  State  of  Texas;  and  defendant  says  that 
all  action  taken  thereunder  is  void,  in  so  far  as  this  defendant  is 
concerned,  and  in  so  far  as  this  plaintiff  seeks  to  establish  any 
liability  against  this  defendant,  and  this  plaintiff  has  no  right  to 
further  prosecute  this  suit  against  this  defendant,  and  for  this, 
defendant  puts  himself  upon  the  country,  and  prays  to  be  dismissed 
with  his  costs.  The  defendant  further  pleads  damages  and  partial 
payments  in  set-off;  his  payments  being  on  the  notes  sued  on  by 
plaintiff,  in  full,  except  the  sum  of  $1958.49,  which  payments  are 
especially  set  out,  and  consist,  among  other  just  credits,  of  customers' 
notes  indorsed  by  this  defendant  in  accordance  with  the  terms  of  the 
contract,  amounting  to  the  sum  total  of  %2538.19. 

[(^Signature  and  verification  as  in  Form  No.  9659.^^ 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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I.  JUDICIAL  FORECLOSURE,  400. 

1.  Strict  Foreclosure,  400. 

a.  Bill,  Complaint  or  Petition,  400. 

(i)  Against  Junior  Incumbrancers,  407. 

(2)  Against  Mortgagor,  409. 

(3)  Against  Mortgagor  and  Subsequent  Mortgagee  by 

Trustees  and  Executors,  412. 

(4)  Against  Mortgagor   and   Trustee  of  Outstanding 

Term,  416. 

(5)  Against  Surviving  Mortgagor,  419. 

(6)  By  Mortgagee  in  Possession,  422. 

(7)  To  Foreclose  Equitable  Mortgage,  423. 

(8)  To  Foreclose  Land  Contract,  428. 

(9)  To  Foreclose  Railway  Mortgage,  430, 

b.  Stipulation  for  Decree,  0^2)^. 

c.  Decree,  434. 

(i)  For  Foreclosure,  435. 
(a)  In  General,  436. 
(b^  By  Consent,  439. 
{c  )  Pro  Confesso,  439. 
{d^  With  Order  of  Reference,  441. 
aa.   Generally,  441. 

bb.  Against  Mortgagor  and  Second  Mort- 
gagee, 441. 
cc.  Against    Mortgagor' s    Heir    and    a 

Purchaser  with  Notice,  443. 
dd.    Containing     Order    for     Enlarging 
Time  for  Redemption,  444. 
(2)  Final  Decree  of  Foreclosure,  445. 

2.  Equitable  Foreclosure,  446. 

a.  Bill,  Complaint  or  Petition,  448. 

(i)  Ordinary  Mortgage,  449. 

(a)  By  Mortgagee,  450. 

aa.  Against  Mortgagor,  /^^\. 
\  {aa^  In  General,  466. 

(M)  Containing  Allegation  of  Pay- 

?nent  of  Taxes,  476. 
{cc')  Cofttaining  Allegation  of  Re- 
lease of  Dower  and  Home- 
stead Rights,  /^'j']. 
(dd)  Praying  for   Appointment  of 

Receiver,  478. 
(ee)  Praying  for  Deficiency  Judg- 
ment, 490. 
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(^ff)  Praying   for    Discovery     of 

Adverse  Interests,  ^^<). 
(^gg)  Praying      for       Injunction 

Against  Waste,  496. 
(JiK)  Praying    for    Recovery    of 

Abstract    Fees   and  Taxes 

Paid,  502. 
(//)  Praying    for     Recovery     of 

Money  Paid  for  Insurance, 

504- 
(^')  Praying  for  Recovery  of  New 

York  Exchange,  504. 
{kk)  Praying  for  Refortnation  of 

Mortgage,  506. 
(//)    When  Plaintiff  Holds   Other 
Liens,  508. 
{mni)    Whole  Debt  Due  on  Default 
in  Payment  of  Part,  508. 
bb.  Against  Administrator  and  Heirs  of 

Mortgagor,  510. 
cc.  Against  Corporation  Mortgagor,  511. 
dd.  Against  Executor  and  Heirs  of  Mort- 
gagor, ^^  2. 
ee.  Against  Mortgagors  and  Subsequent 

Lien  Holders,  512. 
ff.   Agaiftst  Subsequent  Purchaser,   516. 
(J})  By  Mortgagee's  Administrator,  517. 
\c)  By  Mortgagee's  Assignee,  518. 
aa.    Generally,  519. 

bb.  Against  Mortgagors,  Subsequent  Lien 
Holders  and  Subsequent  Grantees, 
520. 
cc.    Of  Partnership  Assignor,  525. 
dd.    Where  Mortgagor  is  Dead,  Asking 

for  Receiver,  526. 
ee.    Where  Original  Parties  Added  Sub- 
sequent  Stipulation   to  Mortgage, 

530-  ,  .        ,  . 

(^)  By  Mortgagee's  Assignee's  Assignee,  531. 

(2)  To  Foreclose  Canal  Mortgage,  541. 

(3)  To  Foreclose  Deed  Intended  as  Mortgage,  546. 

(4)  To  Foreclose  Land  Contract,  548. 

(5)  To  Foreclose  Mortgage  to  Secure  Defalcations  of 

Public  Officer,  549. 

(6)  To  Foreclose  Purchase-money  Mortgage,  552. 

{a)  All  of  Purchase  Price  Due,  553. 
\b)  Part  of  Purchase  Price  Due,  553. 

(7)  To  Foreclose  Trust  Deed,  554. 

{a)  Generally,  555. 

{J))  After  Death  of  Grantor,  559. 

{c)  By  Grantee  and  Trustee,  560. 

391  Volume  13. 


MORTGAGES. 

(d?)  By  Grantee  s  Assignee  for  Benefit  of  Credi- 
tors, 565. 

b.  Amendment  of  Bill,  567. 

c.  Cross-petition  to  Foreclose,  Original  Petition  Not  Being  to 

Enforce  a  Mortgage,  569. 

d.  Affidavit  for  Attorney  s  Fees,  570. 

e.  Summons,  571^ 

(i)  In  General,  571. 

(2)  Ackno7vledg?nent  of  Service,  572. 

(3)  By  Publication,  572. 

f.  Original  Notice  Containing  Notice  of  No  Personal  Claim^ 

573- 

g.  Demurrer  to  Bill  of  Complaint,  5  74, 

(i)  For  Multifariousness,  574. 

(2)  For  Want  of  Equity,  575. 

{a)   Generally,  575. 

(<^)  And  Absence  of  Jurisdiction,  576. 

(3)  Order  Sustaining  Demurrer,  576. 

{a)  Generally,  576. 
(b)  And  Dismissing  Bill,  ^']']. 
h.  Ansiver,  Plea  or  Cross-bill,  577. 
(i)  By  Mortgagor,  580. 

{a)  In  General,  580. 

aa.  Alleging  Duress,  580. 

bb.  Alleging   Execution    as    Surety   for 

Husband,  582. 
cc.   Alleging  Extension  of  Time  for  Pay- 
ment, 582. 
dd.  Alleging    Failure    of   Consideration, 

583- 
ee.   Alleging  Fraud,  584. 

{ad)  In  Assignment  of  Mortgage, 

584. 
(  bb)  In  Procurement  of  Mortgage, 
586. 
ff.  Alleging    Nonjoinder    of   Subsequent 

Purchaser,  593. 
gg.  Denying     Execution    of    Mortgage, 

593- 

(ad)   Generally,  594. 
(  bb)  Alleging  Unauthorized  Filling 
of  Blanks,  594. 
hh.   Pleading  Statute  of  Limitatiofis,  597. 
(b)  Seeking  Affirmative  Relief,  599. 

aa.  Account,  Discovery  and  Reconveyance, 

599- 
bb.   Cancellation  of  Assignment  of  Securi- 
ties, 599. 
cc.   Cancellation  of  Mortgage,  604. 

{ad)  For  Failure  of  Consideration, 
604. 
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(^bb)  For  Failure  of  Husband  to 
Join  in  Mortgage  of  Home- 
steady  605. 

dd.  Damages  for  Frauds  606. 

ei.   Quieting  Title ^  609. 

(2)  By  Junior  Lien  Holder^  611. 

{a)  County  Claiming  Tax  Lien,  611. 

(b)  Subsequent  Judgment  Lien  Holder,  612. 

(<:)  Subsequent  Mortgagee,  612. 

aa.  Alleging  Want  of  Notice,  613. 
bb.   Seeking  Affirtnative  Relief,  615. 

(aa)  Foreclosure  of  Junior  Mort- 
gage, 615. 
(bb)  Payment  Out  of  Proceeds  of 
Sale,  617. 
cc.   Setting  Up  A?iother  Suit  Pending,  620. 
.    (d)  Subsequent  Mortgagee's  Assignee,  625. 
(e)   Trustee  in  Subsequent  Deed  of  Trust,  628. 

(3)  By  Prior  Lien  Holder,  630. 

(a)  Chattel  Mortgagee,  630. 

(b)  Senior  Judgment  Lien  Holder,  631. 

(4)  By  Subsequent  Purchaser,  632. 

(a)  In  General,  632. 

aa.  Alleging  Fraud,  632. 

bb.   Alleging  Payment,  633. 

cc.   Alleging  Prior  Foreclosure,  634. 

dd.  Alleging  Usury,  635. 
ee.  Alleging   Watit  of  Notice   of  Mort- 
gage, 638. 

ff.  Denying   Assumption   of  Mortgage, 
640. 

(aa)  Generally,  640. 
(bb)   With   Allegation   of  Release, 
640. 

(b)  Seeking  Affirmative  Relief,  641. 

aa.    Cancellation,  641. 

(aa)  Of  L>eed,  641. 

(bb)  Of  Mortgage,  645. 
bb.   Sale  of  Part  of  Premises  First,  652, 

(5)  By  Third  Person,  Denying   Title  in  Mortgagor, 

652. 

(a)  In  All  the  Premises,  652. 

(b)  In  Part  of  Premises,  653. 
/.   Demurrer  to  Answer,  654. 

j.  Disclaimer,  654. 
k.  Inter  plea,  655. 
/.  Replication  or  Reply,  658. 
m.  Affidavit  of  Regularity,  661. 
(i)  In  General,  661. 
(2)  Of  No  Answer,  662. 

(a)  Alleging  Lis  Pendens  Filed,  662. 
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(J))  Seeking  Reference,  663. 
n.  Order  that  Bill  be  Taken  as  Confessed,  663. 
(i)  In  General,  664. 
(2)  Containing  Order  of  Reference,  664. 
o.  Reference,  666. 

(i)  Order  of  Reference,  666. 

(a)  After  Appearance  and  Hearing,  666. 
aa.  In  General,  666. 
bb.  Containing  Appointment  of  Receiver ^ 
669. 
(J))   Upon  Default,  670. 

aa.    Whole  Amount  Due,  670. 
{ad)  Gcfierally,  670. 
{bb)  In  Case  of  Absent  or  Infant 
Defendants,  671. 
bb.    Whole  Amount  Not  Due,  672. 
{aa)  Gefierally,  672. 
{bb)  In  Case  of  Absent  or  Infant 
Defendants,  673. 
(2)  Report  of  Referee,  673. 

(a)  Whole  Amount  Due,  673. 

aa.  In  General,  673. 
bb.  In  Case  of  Bankrupt  Mortgagor,  674. 
cc.  In  Case  of  Infant  Defendant,  677. 
dd.  In  Case  of  Subsequent  Lien  Holders, 
680. 
{b)   Whole  Amount  Not  Due,  684. 
aa.  In  General,  684. 
bb.  In  Case  of  Absent  or  Infant  Defend- 
ants, 684. 
p.  Decrees  or  Judgments,  684. 
(i)  In  General,  685. 

{a)  Dismissing  Bill  or  Complaint,  685. 

(b)  Dismissing  Cross-bill,  686. 
{c)  Establishing  Priorities,  686. 
{d)  Pro  Co7ifesso,  688. 

(2)  Of  Foreclosure  Ordering  Sale  of  Premises,  689. 
{a)  In  General,  693. 

aa.    Upon  Findings  of  Court,  693. 

{aa)  Containing    Personal  Judg- 
ment, 693. 
aaa.    Generally,  694. 
bbb.  And  Adjudging  Suit 
Barred  as  to  One 
Defendant,  696. 
ccc.  For  a  Deficiency,  696. 
ddd.  Providing    for     Re- 
covery of  Abstract 
Fees,       Attorney' s 
Fees     and    Taxes 
Paid,  704. 
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eee.   Providing  for  Recov- 
ery   of    Insurance 
Money  Paid,  707. 
fff.   Retaining    Case  for 
Further    Proceed- 
ings, 710. 
{bb)  Not      Containing     Personal 
Judgment,  711. 
aaa.  Appointing      Trustee 
to  Make  Sale,  712. 
bbb.  Directing  Bond  to  be 
Given      by      Pur- 
chaser, 718. 
ccc.  Reforming  Mortgage, 
720. 
bb.    Upon  Referee' s  Report,  721. 
(«a)  In  General,  722. 
\bb^  Containing  JDeficiency  Judg- 
ment, 725. 
(^)  After  Default  or  Bill  Confessed,  728. 
aa.    Upon  Findings  of  Court,  728. 

{ad)  Containifig   Personal   Judg- 
ment, 728. 
aaa.    Generally,  728. 
bbb.    For  Deficiency,  730. 
ccc.  Providing    for     Re- 
covery of  Abstract 
Fees,       Attorney  s 
Fees     and     Taxes 
Paid,   731. 
ddd.   Providing  for    Sale 
by  Special  Master 
Commissioner,  732. 
{bb)  Not      Containing      Personal 
Judgment,  733. 
aaa.   In  General,  733. 
bbb.   Appointing  Trustee  to 
Make  Sale,  734. 
bb.    Upon  Referee's  Report,  734. 
{aa)  In  General,  734. 
(bb)  Containifig  Deficiency  Judg- 
ment, 735. 

aaa.    Generally,  735. 
bbb.   Against     Guarantor 

or  Surety,  745. 
ccc.    Whole  Debt  Not  Due, 
746. 
(<:)  In  Parcels,  749. 

aa.    Upon  Findings  of  Court,  750. 
bb.    Upon  Default  or  Bill  Confessed,  755. 
Proceedings  Relating  to  Sales,  760. 
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(1)  Writ  or  Order  of  Sale,  760. 

(a)  In  General,  761. 

aa.   Directedto  Sheriff,  761. 
{aa^  Generally,  761. 
\bF)  On   Affirmance  of  Judgment^ 
764. 
bb.   Directed  to  One  Other  than  Sheriff, 
765-, 
{U)  For  Deficiency,  766. 

(2)  Notice  or  Advertisetnent  of  Sale,  768. 

(a)  By  Clerk  of  Court,  769. 

(fi)  By  Commissioner,  770. 

(c)  By  Master,  771. 

(a)  By  Master  Commissioner,  772. 

(^)  By  Referee,  773. 
(/)  By  Sheriff,  775. 

(■§")  -^>'  Special  Commissioner,  780. 

(-^)  ^^  Special  Master,  780, 

(i)  ^j  Special  Master  Commissioner,  784. 
(y)    Terms  of  Sale,  785. 

(3)  Affidavit  of  Posting  Notice,  787. 

(4)  Affidavit  of  Publication  of  Notice,  787. 

(5)  Appraisement,  788. 

(d!)  Appointment  of  Appraisers,  789. 
(/^)  Report  of  Appraisers,  790. 
(r)   Objection  to  Appraisement,  791. 

d!a.   Generally,  791. 

^^.  Motion  for  Reappraisement,  791. 

^r.  Motion  to  Set  Aside  Appraisement, 
792. 

(6)  Certificate  of  Sale,  792. 

(a)  ^j^'  Commissioner,  793. 
(/^)  ^ji'  Master,  793.  , 

(r)  ^^  Referee,  794. 
(^)  ^j  6"/^^^//,  795. 

(7)  Report  of  Sale,  797. 

(a)  ^7  Clerk,  797. 
(^)  ^^  Commissioner,  798. 
(^■)  -^y  Master,  803. 
(^)  ^j'  Master  Commissioner,  808. 
(<?)  i9y  Referee,  809. 
(/)  ^7  Sheriff,  %i 2. 

aa.   Generally,  812. 

^<^.   Containing  Recital  as   to   Appraise- 
7nent,  814. 

f^.    Containing  Recital  as  to  Surplus,  815. 

fi^(/.  /«  Parcels,  816. 
C?")  -^J'  Special  Commissioner,  818. 

(8)  Confirmation  of  Sale,  818. 

{a)  Rule  to  Show  Cause  Against  Confirmation, 
819. 
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aa.  Notice  of  Rule.,  819. 

bb.    The  Rule,  819. 
(b)  Objection  to  Confirmation,  820. 
(r)  Decree  or  Order  Confirming,  822. 

aa.  Sale  by  Commissioner,  822. 

bb.  Sale  by  Master,  823. 

cc.   Sale  by  Master  Commissioner,  827. 

dd.    Sale  by  Referee,  828. 

ee.   Sale  by  Sheriff,  828. 
ff.  Sale  by  Special  Commissioner.,  830. 
{jT)  Order  Refusing  to  Confirm,  832. 
(j^') ,  Setting  Aside  Sale,  833. 
(a)  Application,  833. 

aa.  Motion,  833. 

bb.  Petition,  833. 
((^)  Ans7i'er,  837. 
(^)  ^^//j,  842. 
(^/)  Order  Setting  Aside  and  Directing  Resale, 

845- 

(10)  Deed,  847. 

(«)  Executed  by  Clerk,  848. 
((^)  Executed  by  Master,  849. 
(r  )  Executed  by  Referee,  851. 
(d^)  Executed  by  Sheriff,  852. 
(<?)*  Executed  by  Special  Master  Cojnmissioner, 
858. 

(11)  Petition  Asking  for  Execution  of  New  Deed,  858. 
r.  Final  Decree  or  Judgment  in  Foreclosure,  859. 

J.   Certificate  of  Foreclosure,  860. 

/.    ^r//  <y  Assistance,  860. 

«.  Proceedings  Relating  to  Deficiency,  86 1. 

(i)  Against  Principal  Defendant,  2>(i\. 

(2)  Against  Guarantor,  862. 
z;.  Proceedings  Relating  to  Surplus,  863. 

(i)  Notice  of  Claim,  863. 

(2)  Reference,  864. 

(d!)  Notice  of  Motion  for  Reference,  864. 
((^)  Affidavit  for  Reference,  864. 
(r)  Order  of  Reference,  865. 
(^)  Report  of  Referee,  866. 
(^)  Notice  of  Motion  for  Payment.  867. 
(/)   Order  for  Payment,  867. 

(3)  Motion  for  Distribution,  867. 

(a)  ^j'  Defendant,  867. 
(<^)  ^v  Plaintiff,  868. 

(4)  Decree  Distributing  Balance,  868. 

(5)  Assumpsit  to  Recover  Surplus,  870. 
8.  Special  Statutory  Systems,  872. 

a.  -^«/^  iVm,  872. 

(i)  Petition,  872. 

(2)   r^^  i?«^/<r  iV^w/,  873. 
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(3)  The  Rule  Absolute,  874. 

(4)  Fieri  Facias,  875. 
b.   Scire  Facias,  876. 

(i)  PrcBcipe,  877. 

(2)  Affidavit  of  Claim,  878. 

(3)  Writ,  879. 

(a)  Generally,  880. 

(<^)  ./^f/-  6^t'/d!'  Coin,  Commissions.,  Tax  Receipts 
and  Insurance,  2)2)^. 

(4)  Affidavit  of  Defense,  885. 

(a)   Generally,  885. 

(^)  Setting  Up  Agreement  Not  to  Sue  Without 
Notice,  887. 

(5)  Certificate  of  No  Defense,  888. 

II.  Quasi-Judicial  foreclosure,  888. 

1.  Advertisement  or  Notice  of  Sale,  889. 

2.  Statement  of  Account,  890. 

3.  Report  of  Sale,  890. 

4.  Objections  to  Ratification  of  Sale,  891. 

5.  Trustee's  Deed,  892. 

III.  Conventional  Foreclosure,  892. 

1.  Under  Po^ver  of  Sale,  892. 
^  a.  Notice  of  Sale,  893. 

(i)    The  Notice,  894. 

(«)  By  Mortgagee,  896. 
(/')  ^j-  Mortgagee' s  Assignee,  900. 
(r)  ^7  Mortgagee' s  President,  902. 
(i/)  ^j'  Mortgagee' s  Treasurer,  902. 
(^)  ^7  Trustee,  903. 
(/)   Of  Adjourned  Sale,  ()o^. 
(2)  Proof  of  Publication  of  Notice,  906. 
^.  Notice  to  Occupant,  907. 
(i)   TV/d"  Notice,  907. 
(2)  Affidavit  of  Service  of  Notice,  908. 
r.  Affidavit  of  Vacancy,  908. 
^/.   Affidavit  of  Sale,  908. 
(i)  ^j'  Attorney,  908. 

(2)  ^v  Auctioneer,  909. 

(3)  ^/  Treasurer  of  Corporation  Mortgagee,  910. 
^.   Sheriff  s  Certificate,  91  t. 

(i)  /«  General,  911. 

(2)    Where  Mortgage  has  been  Assigned,  912. 
_/.   Statement  of  Costs  and  Disbursements,  913. 
^.  Z>(?^</,  914. 
^.  Appointmefit  of  Trustee  to  Execute  Power,  918. 

2.  Entry  by  Consent,  920. 

V.  Summary  Foreclosure,  921. 

1.  Foreclosure  by  Publication,  922. 
iZ.  Notice,  922. 

(i)  ^j  Mortgagee,  922. 

(2)  ^j'  Assignee  of  Mortgagee,  924. 
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b.   Certificate  of  Register,  924. 

2.  Entry  and  Possession,  926. 

3.  Entry  with  Witnesses,  gz"]. 

a.  In  General,  927. 

b.  By  Assignee  of  Mortgagee,  928. 

c.  By  Treasurer  of  Mortgagee,  g22>. 

V.  FAILURE  TO  SATISFY  AFTER  PAYMENT,  929, 

1.  Request  to  Enter  Satisfaction,  929. 

2.  Action  to  Recoiier  Penalty,  930. 

a.  Complaint,  930. 

b.  Detnurrer,  931. 

c.  Ans7ver,  932. 

3.  Application  to  Compel  Satisfaction,  932. 

VI.  ACTION  OF  DECEIT  BY  MORTGAGEE  AGAINST  MORTGAGOR,  934. 
VII.  ACTION    TO    RECOVER    MONEY    PAID   FOR    FORGED    MORT- 
GAGE, 934. 
VIII.  INDICTMENT    FOR    CONVEYING    LAND  WITHOUT    NOTICE   OF 
PRIOR  INCUMBRANCE,  936. 

CROSS-REFERENCES. 

For  Forms  relating  to  Redemption  Proceedings,  see  the  titles  ACCOUNTS 
AND  ACCOUNTING,  vol.  i,  Form  No.  492;  REDEMP- 
TION. 

For  Form  of  Answer  to  Bill  for  Accounting  and  Cancellation  of  Mort- 
gage, see  the  title  ACCOUNTS  AND  ACCOUNTING,  vol. 
I,  Form  No.  4gj. 

For  Form  of  Complaint  to  have  a  Deed  Declared  a  Mortgage,  see  the  title 
ACCOUNTS  AND  ACCOUNTING,  vol.  i,  For?n  No.  497. 

For  Forms  in  Proceedings  relating  to  Mortgages  of  Personal  Property, 
see  the  title  CHATTEL  MORTGAGES,  vol.  4,  p.  777. 

For  Form  of  Answer  to  Complaint  by  Consolidated  Corporation  to  Foreclose 
Mortgage,  see  the  title  CORPORATIONS,  vol.  5,  Form  No.  djpp. 

For  Form  of  Complaint  Against  Consolidated  Corporation  to  Foreclose 
Mortgage,  see  the  title  CORPORA  TIONS,  vol.  5,  Forin  No.  6416. 

For  Form  of  Amicable  Scire  Facias  Sur  Mortgage,  see  the  title 
FRIEND!  V  SUIT,  vol  8,  Form  No.  9743. 

For  Forms  relating  to  Mortgaging  of  Realty  of  Ward,  see  the  title 
GUARDIAN  AND  WARD,  vol.  9,  Forms  Nos.  10008,  looop, 

lOOIO. 

For  Form  of  Declaration  by  Mortgagee  upon  Fire  Insurance  Policy,  see 
the  title  INSURANCE,  vol.  10,  Forms  Nos.  11455,  11456. 

For  Form  of  Complaint  by  Mortgagee  for  Appointment  of  Indifferent 
Person  to  Make  Proof  of  Loss,  see  the  title  INSURANCE,  vol. 
10,  For7n  No.  11529. 

For  Forms  relating  to  Framing  of  Issues  to  Jury  to  Enter  Satisfaction  of 
Mortgage,  see  the  title  ISSUES  TO  JURY,  vol.  10,  Forms 
Nos.  11830,  11831. 

See  also  the  titles  RECEIVERS;  REFERENCES;  REFORMA- 
TION; RESCISSION  AND  CANCELLA  TION;  WASTE, 
and  the  GENERAL  INDEX  to  this  work. 
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I.  JUDICIAL  FORECLOSURE.1 

1.  Strict  Fopeclosupe.2 
a.  Bill,  Complaint  op  Petition.'    . 


1,  Methods  of  judicial  foreclosure  of 
mortgages  are  strict  foreclosure  (see 
infra,  note  2,  this  page),  equitable  fore- 
closure (see  infra,  note  i,  p.  446),  and 
certain  special  statutory  systems,  such 
as  rule  nisi  (see  infra,  note  3,  p.  872), 
scire  facias  (see  infra,  note  r,  p.  876), 
ejectment  (see  the  title  Ejectment, 
vol.  7,  p.  279),  and  writ  of  entry  (see  the 
title  Entry,  Writ  of,  vol.  7,  p.  703). 

2.  Strict  Foreclosure. —  In  Vertnont, 
this  method  is  employed  to  foreclose 
all  mortgages  by  action.  Vt.  Stat. 
(1894),  §  970. 

In  the  other  states,  strict  foreclosure, 
as  a  rule,  is  not  now  in  vogue,  except 
as  against  junior  incumbrancers,  or  to 
foreclose  certain  land  contracts  (see 
infra,  note  I,  p.  407;  note  i,  p.  428),  or 
where  the  peculiar  circumstances  of 
the  case  justify  it.  Hitchcock  v.  U.  S. 
Bank,  7  Ala.  386;  Hunt  v.  Lewin,  4 
Stew.  &  P.  (Ala.)  138;  Boyer  v.  Boyer, 
89  111.  447;  Farrell  v.  Parlier,  50  111. 
274;  Horner  v.  Zimmerman,  45  111.  14; 
Stephens  v.  Bichnell,  27  111.  444;  Wil- 
son V.  Geisler,  19  111.  49;  Johnson  v. 
Donnell,  15  111.  97;  Jackson  v.  Weaver, 
138  Ind.  539;  Jefferson  v.  Coleman,  no 
Ind.  515;  Catterlin  v.  Armstrong,  loi 
Ind.  258;  Shaw  v.  Heisey,  48  Iowa 
468;  Bacon  v.  Cottrell,  13  Minn.  194; 
Harrington  v.  Birdsall,  38  Neb.  176; 
Miles  V.  Stehle,  22  Neb.  740;  Lock- 
ard  V.  Hendrickson,  (N.  J.  1892)  25 
Atl.  Rep.  512;  Benedict  z'.  Mortimer,  (N. 
J.  1887)  8  Atl.  Rep.  515;  Franklyn  v. 
Hayward,  (Supreme  Ct.  Spec.  T.)  61 
How.  Pr.  (N.  Y.)  43;  Ross  v.  Boardman, 
22  Hun  (N.  Y.)  527;  Denton  v.  Ontario 
County  Nat.  Bank,  150  N.  Y.  126;  Bolles 
V.  Duff,  43  N.  Y.  469;  Benedict  v.  Gil- 
man,  4  Paige (N.  Y.)58;  Green  v.  Crock- 
ett, 2  Dev.  &  B.  Eq.  (22  N.  Car.)  390; 
Bresnahan  v.  Bresnahan,  46  Wis.  385; 
Landon  z/.  Burke,  36  Wis.  378;  Kimball 
V.  Darling,  32  Wis.  675;  Baker  z'.  Beach, 
15  Wis.  99;  Button  V.  Schroyer,  5  Wis. 
598. 

The  Illinois  rule  is  stated  in  Far- 
rell V.  Parlier,  50  111.  274,  as  follows: 
"  In  our  state,  and  in  view  of  our  stat- 
ute, it  is  only  in  strong  cases,  which 
form  exceptions,  that  there  should  be 
decreed  strict  foreclosure,  or  a  sale 
without  redemption.     It  may  be,  in  rare 


cases,  when  it  appears  that  the  property 
is  of  less  value  than  the  debt  for  which 
it  was  mortgaged,  and  the  mortgagor  is 
insolvent,  and  the  mortgagee  is  willing 
to  take  the  property  in  discharge  of  his 
debt,  that  a  strict  foreclosure  may  be 
allowed;  but  it  is  not,  as  a  general  rule, 
proper,  when  there  are  other  incum- 
brances upon  the  property  or  creditors 
or  purchasers  of  the  equity  of  redemp- 
tion." Strict  foreclosure  is  exceptional 
and  not  favored;  still  it  may  be  decreed, 
in  the  discretion  of  the  court,  where  the 
interests  of  both  parties  manifestly  re- 
quire it.  Braham  v.  Dietsch,  15  111. 
App.  331;  Miller  v.  Davis,  5  111.  App. 
474;  Johnson  v.  Donnell,  15  111.  97; 
Stephens  v.  Bichnell,  27  111.  444;  Rourke 
V.  Coulton,  4  111.  App.  257;  Sheldon  v. 
Patterson,  55  111.  507;  Boyer  v.  Boyer, 
89  111.  447;  Greenemeyer  v.  Deppe,  6 
111.  App.  490;  Murphy  v.  Stith,  5  111. 
App.  562;  Gorham  v.  Farson,  119  111. 
425. 

3.  Bequisites  of  Bill  or  Complaint  — 
Generally.  —  For  the  formal  parts  of  a 
bill  in  chancery  or  a  complaint  or  peti- 
tion in  a  particular  jurisdiction  see  the 
titles  Bills  in  Equity,  vol.  3,  p.  417; 
Complaints,  vol.  4,  p.  1019.  See  also 
infra,  note  i,  p.  448. 

Parties.  —  Where  a  complainant,  who 
purchased  at  foreclosure  sale,  files  a 
bill  for  strict  foreclosure  against  a  de- 
fendant who  purchased  the  same  prop- 
erty from  an  owner,  who  was  not 
made  a  party  to  the  foreclosure  suit, 
and  whose  rights  were  not  foreclosed, 
it  is  not  necessary  that  the  persons 
interested  in  the  remaining  parts  of 
the  lands  not  included  in  the  original 
foreclosure  suit  should  be  made  parties 
to  the  strict  foreclosure  proceeding. 
Pettingill  v.  Hubbell,  53  N.  J.  Eq.  584. 

Alleging  Value  of  Premises.  —  In 
Illinois,  the  bill  should  contain  an  aver- 
ment that  the  value  of  the  mortgaged 
property  does  not  exceed  the  debt. 
Brahm  v.  Dietsch,  15  111.  App.  331. 

Offer  to  Accept  Premises  in  Satisfac- 
tion. —  In  Illinois,  it  seems  that  the  bill 
should  contain  an  offer  to  take  the 
property  in  full  satisfaction  of  the  debt. 
Brahm  v.  Dietsch,  15  111.  App.  331; 
Miller  v.  Davis,  5  111.  App.  474;  Far- 
rell V.  Parlier,  50  111.  274. 
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That  the  prayer  of  the  complaint  asks 
only  for  a  strict  foreclosure  does  not 
prevent  the  court  from  decreeing  a 
foreclosure  and  sale,  where  it  appears 
that  this  is  the  proper  remedy.  Sage 
V.  McLaughlin,  34  Wis.  550. 

Precedents.  —  For  substance  of  bills 
for  strict  foreclosure  see  Wilson  v. 
Geisler,  ig  111.  49;  Brahm  v.  Dietsch, 
15  111.  App.  331;  Bell  t'.  Webb,  2  Gill 
(Md.)  163;  Shaw  v.  Norfolk  County  R. 
Co.,  5  Gray  (Mass.)  162;  Rickard  v.  Tal- 
bird.  Rice  Eq.  (S.  Car.)  158. 

Bill  for  strict  foreclosure  is  given  in 
3  Hoffm.  Ch.  Pr.  CCLVII,  which,  omit- 
ting formal  parts,  is  as  follows: 

"  Humbly  complaining,  shows  unto 
your  honor,  yourorator  Eugene  Wilsott, 
of  the  city  of  New  York,  counselor  at 
law,  that  on  about  the  twenty-fourth 
day  of  y]/(7V,  18^9,  one  James  G.  fVads- 
worth,  of  the  city  of  JVew  York,  being, 
or  claiming  to  be,  seised  of  the  prem- 
ises hereinafter  mentioned,  borrowed 
a  sum  of  money,  amounting  to  five 
hundred  dollars,  of  one  Charles  Doane, 
of  Kingston,  in  the  county  of  Ulster, 
and  to  secure  payment  of  the  same, 
executed  to  the  said  Charles  Doane,  his 
certain  bond  or  obligation  bearing  date 
the  day  and  year  last  aforesaid,  in  the 
penal  sum  of  one  thousand  dollars,  con- 
ditioned for  the  payment  of  the  said 
sum  oi  five  hundred  <io\\a.rs,  with  lawful 
interest  thereon,  in  sixty  days  from  the 
date  and  execution  of  such  bond  or 
obligation;  and  for  further  securing 
the  payment  of  such  sum  of  money, 
the  said  James  G.  Wadsivorth  and  Sarah 
C.  his  wife,  by  indenture  of  mortgage, 
bearing  date  the  day  and  year  last 
aforesaid,  made  and  executed  by  and 
between  the  saXd  James  G.  IVadsworth 
and  Sarah  C.  his  wife,  of  the  first  part, 
and  the  said  Charles  Doane  of  Kingston, 
in  the  county  of  Ulster,  of  the  second 
part,  did  grant,  bargain  and  sell,  and 
convey  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  all 
{describing  premises),  which  indenture 
of  mortgage  had  the  usual  provision  of 
redemption  therein  contained;  and 
your  orator  further  shows,  that  such 
indenture  of  mortgage  was  duly  ac- 
knowledged by  the  parties  thereto,  and 
thereupon  was  recorded  in  the  office  of 
register  in  and  for  the  city  and  county 
of  New  York,  in  liber  2340I  mortgages, 
p.  6$8,  as  by  the  record  thereof  will  on 
reference  appear. 

And  your  orator  further  shows  that 
on  or  about  the  sixteenth  day  of  March, 


in  the  year  one  thousand  eight  hun- 
dred and  thirty-one,  the  said  Charles 
Doane  filed  his  bill  in  this  court  setting 
forth  the  execution  of  the  bond  and 
mortgage  aforesaid  upon  the  premises 
hereinbefore  described,  and  that  no 
part  of  the  money  mentioned  in  the 
condition  of  such  bond  had  been  paid; 
and  also  setting  forth,  that  on  or  before 
the  first  ol  January,  i?>28,  one  Andrew 
Allison,  of  the  city  of  New  York,  was 
seised  of  the  said  premises,  and  being 
indebted  to  Carl  Points,  etc.,  trustees 
of  one  Philip  Dale,  then  lately  de- 
ceased, in  the  sum  of  three  hundred 
dollars,  executed  and  delivered  to 
them  his  certain  bond  and  obligation 
conditioned  for  the  payment  of  the 
said  sum  of  three  hundred  dollars,  and 
did  also  execute  and  deliver  to  them  an 
indenture  of  mortgage  of  and  upon 
the  premises  aforesaid,  which  indenture 
of  mortgage  was  recorded  on  or  about 
the  twentieth  day  oi  January,  iS^g,  in 
liber  232  of  register  of  mortgages,  p. 
146,  and  before  the  indenture  of  mort- 
gage was  executed  and  delivered  to 
the  said  Charles  Doane  as  aforesaid, 
and  was  by  him  in  his  said  bill  of  com- 
plaint admitted  to  be  entitled  to  a 
preference. 

And  your  orator  further  shows  that 
in  and  by  the  said  bill  of  complaint  it 
was  set  forth  and  alleged  that  the 
%z\A  James  G.  IVadsworth,  on  or  about 
the  seventeenth  day  oi  July,  in  the  year 
1829,  together  with  Sarah  C.  his  wife, 
by  indenture  bearing  date  the  said  day 
and  year  last  aforesaid,  granted,  bar- 
gained, sold  and  conveyed  unto  one 
Horace  A,  Wendell,  of  the  city  oi  New 
York,  all  and  singular  the  aforesaid 
premises,  with  the  appurtenances,  to 
have  and  to  hold  to  him,  the  said 
Horace  A.  Wendell,  his  heirs  and  as- 
signs forever.  And  that  such  indenture 
being  duly  acknowledged  by  the  par- 
ties thereto,  was  duly  recorded  in  the 
office  of  register  in  and  for  the  city  and 
county  of  New  York,  in  liber  2^j,  of 
conveyances,  p.  ^gb.  And  in  and  by 
such  bill  of  complaint,  it  was  further 
shown  that  on  or  about  the  tenth  day 
of  April,  i8jo,  the  said  Horace  A.  Wen- 
dell and  Elizabeth  his  wife,  by  in- 
denture bearing  date  the  day  and 
year  aforesaid,  granted,  bargained 
and  sold,  and  conveyed  the  said 
above  described  premises,  and  all  his 
right,  title  and  interest  therein  and 
thereto,  to  one  James  Wilson,  to  have 
and    to   hold    to   him,    bis   heirs    and 


12  E.  of  F.  P. —  26. 
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assigns,  which  indenture  being  duly 
acknowledged,  is  recorded  in  the  office 
of  register  in  and  for  the  ci/yflw^/ county 
of  New  York,  in  liber  2j6,  of  convey- 
ances, page  f/,  as  by  such  record  on 
reference  will  appear.  And  in  such 
bill  of  complaint  it  was  further  set  forth 
that  the  complainant  therein  had  been 
lately  informed  that  the  said  James 
Wells  had  lately  died,  and  had  devised 
the  said  premises  to  one  Mary  Wells, 
who  claimed  some  interest  in  the  said 
premises  by  virtue  of  the  said  de- 
vise; and  also  that  there  were  some 
assessments,  or  some  such  incum- 
brances imposed  under  and  by  au- 
thority of  the  corporation  of  the  said 
city  of  New  York,  upon  such  premises, 
which  were  unpaid,  and  were  a  lien 
upon  the  same,  and  were  entitled  to  a 
preference  before  the  mortgage  of  such 
complainant,  but  what  was  the  amount 
of  such  assessments  he  could  not  state. 
And  in  and  by  such  bill  of  complaint 
it  was  prayed  that  the  said  James  G. 
Wadsworlh  might  be  decreed  to  pay  to 
such  complainant  the  said  principal 
sum  of  Jive  hundred  dollars,  with  all 
the  interest  moneys  due  or  to  grow 
due  thereon,  and  all  the  costs  and 
charges  of  the  complainant  in  that 
behalf  sustained,  by  a  short  day  to  be 
appointed  by  this  court,  and,  in  default 
thereof,  that  the  saidyawifj  G.  Wads- 
wortAand  Sarah  C.  his  wife,  and  all  and 
every  other  person  or  persons  what- 
soever claiming  or  to  claim  the  said 
premises,  or  any  part  thereof,  by,  from 
or  under  them,  or  any  or  either  of  them, 
might  be  foreclosed  of  and  from  all 
equity  of  redemption  and  claim  of,  in 
and  to  the  said  mortgaged  premises, 
and  every  part  and  parcel  thereof,  with 
the  appurtenances.  And  that  the  said 
mortgaged  premises,  with  the  appur- 
tenances, or  so  much  thereof  as  may 
be  sufficient  to  raise  the  said  sum  of 
five  hundred  dollars,  might  by  the  order 
and  decree  of  this  court  be  sold,  and 
that  out  of  the  moneys  arising  from 
such  sales  the  said  complainant  might 
be  paid  all  the  principal  and  interest 
moneys  due,  or  to  grow  due,  upon  the 
said  bond  or  obligation,  and  secured 
by  such  indenture  of  mortgage;  and 
also  all  the  costs  and  charges  of  such 
complainant  in  that  behalf  sustained, 
and  that  such  complainant  might  have 
such  other  and  further  relief  in  the 
premises  as  should  be  agreeable  to 
equity  and  good  conscience.  And 
thereupon  such  bill  of  complaint  prayed 


process  of  subpoena  in  the  usual  form 
a.ga.\ns\.  James  G.  Wadsworth  and  Sarah 
C.  his  wife,  Carl  Points,  etc.,  trustees 
as  aforesaid,  Andreiv  Allison  and  Afor- 
ris  Wilson,  as  by  such  bill  of  complaint 
on  file  in  the  office  of  the  clerk  of  this 
court  will  on  reference  appear. 

And  your  orator  further  shows  that 
all  and  each  of  the  allegations,  state- 
ments and  charges  contained  in  the 
said  bill  of  complaint  are  true,  except 
the  statement  and  allegation  therein 
contained  that  the  said  James  Wells 
named  therein  had  devised  the  afore- 
said premises  to  one  Mary  Wells,  who 
claimed  some  interest  in  the  same  by 
virtue  of  the  said  devise,  and  your 
orator  prays  that  such  statements,  al- 
legations and  charges,  except  as  afore- 
said, may  be  taken  as  part  of  this  bill 
of  complaint. 

And  your  orator  further  shows  unto 
your  honor  that  such  proceedings  were 
had  under  the  bill  aforesaid,  as  that 
the  same  was  taken  as  confessed  against 
all  the  defendants  named  therein.  And 
further,  that  on  or  about  the  twelfth 
day  of  November,  in  the  year  185'/,  the 
trustees  of  the  estate  of  Philip  Dale 
having  been  paid  by  the  before  named 
Andreiv  Allison,  the  amount  due  upon 
the  bond  mortgage  hereinbefore  men- 
tioned, as  held  by  such  trustee,  an  order 
was  entered  in  such  cause  as  follows,  to 
wit:  At  a  court  of  chancery,  held  for  the 
state  of  New  York,  at  the  city  of  New 
York,  on  the  twelfth  day  of  November, 
iSji,  present,  Wm.  T.  McCoun,  vice- 
chancellor.the  above  named  Carl  Points, 
etc.,  having  been  made  parties  defend- 
ants in  this  suit,  on  account  of  being 
trustees  of  the  estate  of  the  late  Philip 
Dale,  deceased,  and  as  such  trustees 
being  the  holders  of  a  first  mortgage 
upon  the  premises  mentioned  and  de- 
scribed in  the  bill  filed  in  this  cause, 
which  said  mortgage  had  been  given 
to  the  said  Philtp  Dale,  or  to  his  said 
trustees,  and  was  at  the  time  of  filing 
the  said  bill  a  lien  upon  the  said 
premises;  and  the  said  mortgage  hav- 
ing lately  been  p^tid  off,  discharged  and 
satisfied  to  the  said  trustees,  being  now 
no  longer  a  lien  upon  the  said  premises, 
it  is  ordered,  on  motion  of  Mr.  Francis, 
solicitor  for  the  complainants,  that  the 
names  of  the  said  Carl  Points,  etc.,  be 
henceforth  omitted  in  the  proceedings 
of  this  cause,  and  that  they  be  no 
longer  made  or  considered  as  parties 
thereto. 

And  your  orator  further  shows  that, 
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in  pursuance  of  an  order  of  reference 
duly  entered  in  such  cause,  a  report 
was  made  by  S-nnucl  Coles,  a  master  of 
the  court,  on  the  twenty-third  day  of 
November ,  in  the  year  i8j/,  whereby  it 
was,  among  other  things,  in  substance 
reported  that  there  was  due  upon  the 
bond  and  mortgage  mentioned  in  the 
bill  of  complaint  at  the  date  of  such 
report*  the  sum  of  five  hundred  and 
seventy-one  dollars  and  five  cents,  for 
principal  and  interest.  And  further, 
that  upon  the  coming  in  of  such  report 
a  decretal  order  by  this  court  was  made 
on  the  twenty-third  day  of  November, 
i8ji,  whereby  it  was,  in  substance, 
among  other  things,  ordered,  adjudged 
and  decreed  that  such  report  be  con- 
firmed, and  that  all  and  singular  the 
said  mortgaged  premises  mentioned 
and  described  in  such  bill  of  complaint, 
with  the  appurtenances,  be  sold  at 
public  auction  by  and  under  the  direc- 
tion of  one  of  the  masters  of  this  court, 
the  said  master  giving  public  notice  of 
time  and  place  of  the  sale  thereof,  ac- 
cording to  the  course  and  practice  of 
this  court;  and  that  such  master  exe- 
cute a  deed  of  the  said  premises  to  the 
purchaser  or  purchasers  thereof,  as  by 
such  decretal  order  of  record  in  the 
office  of  clerk  of  this  court  will  on 
reference  appear. 

And  your  orator  further  shows  that 
all  and  singular  such  mortgaged  prem- 
ises were  sold  at  public  auction,  at  the 
city  of  New  York,  on  the  twenty-eighth 
day  ol December,  in  the  year  i8j>/,  un- 
der the  direction  of  Samuel  Coles,  one 
of  the  masters  of  this  court,  the  said 
master  having  given  public  notice  of 
such  sale  required  by  such  decretal 
order;  that  at  such  sale  the  said  prem- 
ises were  bought  by  your  orator  for  the 
sum  of  nine  hundred  and  eighty  dollars, 
that  being  the  highest  sum  bid  for  the 
same;  and  that  the  said  Samuel  Coles, 
master  as  aforesaid,  in  and  by  a  deed 
of  indenture,  bearing  date  the  nine- 
teenth day  oi  January,  in  the  year  i8j^, 
made  and  executed  by  and  between 
the  said  Samuel  Coles,  one  of  the  masters 
in  chancery  for  the  state  of  Nerv  York, 
of  the  first  part,  and  your  orator,  by 
the  name  and  description  of  Eugene 
IVilson,  of  the  city  of  New  York,  coun- 
sellor at  law,  of  the  second  part,  after 
in  part  reciting  the  decretal  order  of  the 
court  of  chancery  aforesaid;  and  that 
he,  the  said  master,  in  pursuance 
thereof,  did  on  the  twenty-eighth  day  of 
December  then  last,  sell  at  public  auction 


at  the  Merchants'  Exchange,  in  the  city 
of  New  York,  in  one  parcel,  all  and 
singular  the  said  mortgaged  premises 
thereinafter  particularly  described,  hav- 
ing  given  due  notice  thereof,  at  which 
sale  all  such  premises  were  struck  off 
to  your  orator,  the  party  thereto  of  the 
second  part,  for  the  sum  of  nine  hun- 
dred and  eighty  dollars,  that  being  the 
highest  sum  bidden,  and  he  being  the 
highest  bidder  for  the  same.  There- 
fore, such  indenture  witnessed  that  the 
said  master  in  chancery,  and  party 
thereto  of  the  first  part,  in  consideration 
of  the  premises  and  of  the  said  sum  of 
nine  hundred  and  eighty  dollars,  paid  by 
your  orator,  the  party  of  the  second 
part,  had  granted,  bargained  and  sold, 
aliened,  conveyed  and  confirmed,  and 
by  those  presents  did  grant,  bargain 
and  sell,  alien,  convey  and  confirm  unto 
your  orator,  the  party  thereto  of  the 
second  part,  his  heirs  and  assigns  for 
ever,  the  said  premises,  as  by  such  in- 
denture in  your  orator's  possession, 
and  ready  to  be  produced  as  this  court 
shall  direct,  or  by  the  record  thereof 
recorded  in  the  office  of  register  in  and 
for  the  city  and  county  of  New  York,  in 
liber  ^^of  conveyances,  page  477,  will 
on  reference  appear. 

And  your  orator  further  shows  unto 
your  honor  that  out  of  the  purchase 
money  of  such  premises,  paid  by  your 
orator  to  such  master,  there  was  paid 
for  taxes  and  assessments  upon  the 
same,  then  accrued  and  due,  the  sum  of 
four  dollars  and  ten  cents,  and  for  as- 
sessments laid  and  imposed  upon  the 
same,  and  then  due  and  unpaid,  the 
sum  of  four  hundred  and  sixty  dollars 
and  twelve  cenis.  And  further,  that  the 
residue  of  such  purchase  money,  viz. 
the  sum  oi  five  hundred  and  fourteen  do\- 
lars  and  ninety-eight  cents,  was  insuffi- 
cient to  pay  the  amount  due  to  the  com- 
plainant in  such  suit,  for  principal  and 
interest,  upon  such  bond  and  mortgage 
held  by  him,  exclusive  of  the  costs  of 
suit. 

And  your  orator  further  shows  that 
the  said  Charles  Doane,  in  and  by  a  cer- 
tain instrument  of  assignment,  dated 
\\ift  eighth  ^3.y  of  November,  in  the  year 
i8yj,  executed  by  him  of  the  first  part, 
and  your  orator  of  the  second  part,  for 
and  in  consideration  of  the  sum  of  one 
dollar  to  him  in  hand  paid,  did  grant, 
bargain  and  sell,  assign,  transfer  and 
set  over  unto  your  orator,  the  said  in- 
denture of  mortgage,  dated  the  said 
twenty-third  day  of  May,  18^9,  made  by 
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James  G.  IVadsworth  and  Sarah  C.  his 
wife  as  aforesaid,  together  with  the 
bond  or  obligation  therein  described, 
and  the  money  due  or  to  grow  due 
thereon,  with  the  interest,  as  by  such 
instrument  of  assignment  now  in  your 
orator's  possession  and  ready  to  be  pro- 
duced as  this  court  shall  direct,  will  on 
reference  appear. 

And  your  orator  further  shows  that 
the  sa.\(i  James  Wells  before  named  died 
as  stated  in  such  bill  of  complaint,  and 
that  he  left  a  last  will  and  testament, 
whereby,  after  directing  his  debts  and 
funeral  expenses  to  be  paid,  he  gave 
and  bequeathed  all  the  rest  and  residue 
of  his  estate,  both  real  and  persona!, 
to  his  beloved  wife  Mary  Wells.  But 
your  orator  charges  that  such  will,  be- 
ing dated  on  or  about  the  third  da.y  of 
November  \n  the  year  18^6,  did  not  pass 
the  premises  hereinbefore  mentioned, 
which  were  purchased  by  and  conveyed 
to  the  saXd.  James  Wells,  on  the  tenth 
day  oi  April,  iSjo,  as  hereinbefore  men- 
tioned. And  your  orator  further  shows 
that  such  premises  descended  upon  the 
death  of  the  said  James  Wells  to  one 
Thomas  Wells,  his  father  and  heir  at 
law,  in  whom  the  equity  of  redemption 
became  and  now  remains  vested.  And 
your  orator  hath  in  a  friendly  manner 
applied  to  the  said  Thomas  Wells  and 
requested  him  to  pay  to  your  orator  the 
said  sum  of  nine  hundred  and  eighty  dol- 
lars so  paid  by  your  orator  as  aforesaid 
upon  the  purchase  of  such  premises 
and  of  the  estate,  right,  title  and  inter- 
est of  the  said  Charles  Doane,  therein 
and  thereto,  with  lawful  interest  there- 
upon, and  all  the  taxes,  assessments 
or  charges  upon  the  same,  subse- 
quently paid  by  your  orator,  or  to 
release  his  right  and  equity  of  re- 
demption in  such  premises  to  your 
orator.  And  your  orator  hoped  he 
would  have  complied  with  such  rea- 
sonable requests.  But  now  so  it  is, 
may  it  please  your  honor,  that  the  said 
Thomas  Wells,  combining  and  con- 
federating with  others,  to  your  orator 
unknown,  but  who,  when  discovered, 
may  be  made  parties  to  this  bill,  with 
apt  words  to  charge  them,  how  to  de- 
ceive and  defraud  your  orator  in  the 
premises,  hath  wholly  refused  either 
to  pay  your  orator  such  sum  of  money 
and  interest  and  charges,  or  to  release 
to  him  his  right  and  equity  of  redemp- 
tion in  and  to  such  premises.  In  con- 
sideration whereof,  and  forasmuch  as 
your  orator  is  remediless  in  the  prem- 


ises by  the  strict  rules  of  common  law, 
and  can  only  have  adequate  and  proper 
relief  in  this  honorable  court,  where 
matters  of  this  kind  are  properly  cog- 
nizable. To  the  end,  therefore,  that 
the  said  Thomas  Wells  and  his  con- 
federates, when  discovered,  may,  upon 
his  and  their  corporal  oath  and  oaths, 
full,  true  and  perfect  answer  make  to 
all  and  singular  the  premises,  arvd  that- 
in  as  full  and  perfect  a  manner  as  if  the 
same  were  herein  repeated  paragraph 
by  paragraph,  and  he  and  they  particu- 
larly interrogated  thereto;  and  that  an 
account  may  be  taken,  by  and  under 
the  decree  and  direction  of  this  honor- 
able court,  of  what  is  due  and  owing 
to  your  orator  for  principal  and  interest 
on  the  purchase  and  mortgage  afore- 
said, and  that  the  said  Thomas  Wells 
may  be  decreed  to  pay  to  your  orator 
what  may  be  found  due  to  him  on 
taking  such  amount  as  aforesaid,  to- 
gether with  his  cost  for  this  suit,  by  a 
short  day  appointed  by  this  honorable 
court  for  that  purpose;  or,  in  default 
thereof,  that  the  said  defendant  Thotnas 
Wells,  and  all  persons  claiming  under 
him,  may  be  absolutely  debarred  and 
foreclosed  of  and  from  all  rights  and 
equity  of  redemption  in  or  to  the  said 
mortgaged  premises  and  every  part 
thereof,  and  may  deliver  up  to  your 
orator  all  deeds,  papers  or  writings,  in 
his  custody  or  power,  relating  to  or 
concerning  the  said  mortgaged  prem- 
ises or  any  part  thereof. 

May  it  please  your  honor  to  grant 
unto  your  orator  the  people's  writ  of 
subpoena,"  etc.  Although  chancery 
practice  is  no  longer  in  vogue  in  Neiv 
York,  this  form  will  be  useful  in  such 
jurisdictions  as  have  retained  that 
practice,  and  is  here  inserted  as  a  gen- 
eral form  of  bill  for  strict  foreclosure 
under  the  chancery  practice. 

Prior  to  the  adoption  of  Conn.  Gen. 
Stat.  (1888),  §  3023,  mortgages  were 
foreclosed  in  Connecticut  by  strict  fore- 
closure, and  the  form  of  the  complaint  in 
such  proceeding,  as  set  out  in  the  Conn. 
Prac.  Act,  p.  83,  No.  126,  was  as  fol- 
lows, omitting  formal  parts: 

"  I.  On  theyfrj-/  day  of  March,  189^, 
said  Richard  Roe  owed  the  plaintiff  two 
thousand  dollars,  as  evidenced  by  said 
Richard  Roe's  note  for  two  thousand  dol- 
lars, dated  on  said  day,  and  payable  to 
plaintiff  _/^^«  T>oe,  or  order,  with  inter- 
est from  date. 

2.  On  said  day,  by  his  deed  of  that 
date,  said  Richard  Roe,  to  secure  said 
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note,  mortgaged  to  plaintiff  a  lot  of 
land  in  the  city  of  Hartford,  more  par- 
ticularly described  as  follows:  (insert 
description),  which  deed  is  conditioned 
for  the  payment  of  said  note,  according 
to  its  tenor,  and  is  recorded  in  Hartford 
land  records,  volume  igy,  page  264. 

3.  Said  note  is  now  owned  by  the 
plaintiff,  and  is  due  and  wholly  un- 
paid. 

4.  William  Brown,  oi  Milford,  claims 
to  have  a  mortgage  of  five  hundred  dol- 
lars on  said  land,  and  John  Guilford 
claims  to  have  an  attachment  lien 
thereon  for  two  hundred  dollars;  which 
claims  accrued  after  the  plaintiff's 
mortgage. 

5.  Richard  Roe  is  now  in  possession 
of  said  premises. 

The  plaintiff  claims 

1.  A  foreclosure  of  said  mortgage. 

2.  Possession  of  said  mortgaged 
premises." 

In  2  Rev.  Swift's  Dig.  736,  a  bill  for 
strict  foreclosure,  omitting  the  formal 
parts,  is  as  follows: 

"  That,  on  ihe  fourth  day  of  March, 
A.  D.  1800,  Richard  Roe,  of  yew  Haven, 
in  the  county  of  New  Haven,  was  justly 
indebted  to  your  petitioner,  by  note  of 
that  date,  in  the  sum  of  one  thousand 
dollars,  payable  on  the  fourth  day  of 
March,  a.  d,  18/0,  with  lawful  interest; 
and  that,  to  secure  the  payment  of  said 
note,  the  said  Richard  Roe,  on  the  said 
fourth  day  of  March,  A.  D.  iSoo,  did 
execute  to  your  petitioner  a  deed  of  a 
certain  house  and  tract  of  land,  of 
which  he  was  then  seised  and  possessed 
in  fee  simple,  situate  in  N'e7u  Haven,  in 
New  Haven  county,  described  as  fol- 
lows: {insert  a  description  of  the  land); 
to  which  said  deed  the  following  condi- 
tion in  writing  was  annexed,  to  wit: 
'The  condition  of  the  above  deed  is 
such  that,  whereas  the  said  Richard  Roe 
is  indebted  to  the  saiiA  John  Doe  by  note 
bearing  date  the  fourth  day  of  March, 
A.  D.  1800,  in  the  sum  of  one  thousand 
dollars,  payable  on  the  fourth  day  of 
March,  A.  D.  18/0,  with  interest;  now 
if  the  said  Richard  Roe,  his  heirs  or  as- 
signs, shall  pay  said  note  to  the  said 
John  Doe  according  to  the  tenor  thereof, 
then  this  deed  is  to  be  void,  otherwise 
to  remain  in  full  force;'  as  by  said 
deed,  duly  acknowledged  and  recorded, 
ready  in  court  to  be  shown,  appears. 
And  the  petitioner  avers  that  the  said 
Richard  Roe  did  not  pay  said  note  on 
Xhc  fourth  day  of  March,  A.  D.  18/0, 
when  it  fell  due,  nor  has  he  since  paid 


the  same,  but  has  wholly  neglected  and 
refused  to  pay  the  same;  your  peti- 
tioner therefore  prays  this  court  to  or- 
der and  decree  that,  if  the  said  Richard 
Roe  shall  fail  to  pay  to  your  petitioner 
the  sum  due  by  said  note  in  such 
reasonable  time  as  the  court  shall 
judge  proper  to  limit  and  appoint,  he 
be  forever  foreclosed  from  all  right  to 
redeem  said  mortgaged  premises;  and 
your  petitioner  as  in  duty  bound  shall 
pray." 

In  Grinbaum  v.  Heeia  Sugar  Planta- 
tion Co.,  5  Hawaii  397,  the  bill  to 
foreclose  strictly  substantially  alleged 
the  following  facts:  (i)  That  on  the  six- 
teenth day  of  August,  1883,  the  defend- 
ant, the  Heeia  Sugar  Plantation  Co., 
a  corporation  established  under  the 
laws  of  the  state  of  California,  exe- 
cuted and  delivered  to  this  plaintiff  a 
mortgage  upon  all  the  property  known 
as  and  constituting  the  Heeia  Sugar 
Plantation;  that  said  mortgage  was 
given  to  secure  the  payment  of  sixty 
thousand  dollars  in  three  years,  with 
interest  at  the  rate  of  eight  per  cent, 
per  annum,  payable  semi-annually; 
and  that  since  the  execution  of  said 
mortgage  this  plaintiff  has  advanced  to 
the  said  defendant  sixty  thousand  dol- 
lars for  the  purpose  of  enabling  said 
defendant  to  carry  on  said  plantation. 
(2)  That  the  semi-annual  interest  (two 
thousand  six  hundred  dollars),  due  on 
the  sixteenth  February,  1S84,  has  not 
been  paid.  (3)  That  said  mortgage 
purported  to  be  subject  to  the  three  fol- 
lowing mortgages:  First,  from  J.  Mc- 
Keague  and  Alexander  Kennedy  to  H. 
Hackfeld  &  Co.,  dated  September  30, 
1879,  and  now  by  successive  assign- 
ments held  by  C.  M.  Cooke,  defend- 
ant; second,  from  J.  McKeague  and 
Alexander  Kennedy  to  H.  Macfarlane 
&  Co.,  defendants,  dated  July  i,  1881; 
third,  a  mortgage  from  J.  McKeague  to 
Alexander  Kennedy,  dated  September 
24,  1881.  (4)  That  plaintiffs  are  in- 
formed and  believe  that  the  last  mort- 
gage mentioned  was  collusive  and 
fraudulent,  etc.  (5)  That  at  the  date  of 
the  execution  of  the  mortgage  to  H. 
Macfarlane  &  Co.,  McKeague  and 
Kennedy  were  partners,  and  plaintiffs 
cannot  ascertain  if  there  has  ever  been 
a  legal  dissolution  of  said  partnership; 
that  Kennedy's  last  place  of  abode  in 
this  island  was  at  Heeia,  but  Mr.  S.  M. 
Damon  is  his  attorney  in  fact.  (6)  That 
said  mortgage  from  McKeague  and 
Kennedy  to  H.  Macfarlane  &  Co.  was 
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only  to  secure  the  debt  due  to  H.  Mac- 
farlane  &  Co.  and  for  money  advanced 
by  them.  (7)  That  the  said  mortgage 
was,  among  other  property,  upon  the 
lease  of  the  Aftupuaa  of  Heeia  from 
C.  R.  Bishop  and  wife  to  John  Mc- 
Keague,  and  by  a  subsequent  agree- 
ment dated  October  i,  1866,  extended 
for  the  period  of  thirteen  years  addi- 
tional to  October  i,  1894.  That  after 
the  date  of  the  mortgage  to  H.  Mac- 
farlane  &  Co..  and  before  the  date  of 
mortgage  to  plaintiffs,  the  lease  afore- 
said was  canceled  with  the  knowledge 
and  consent  of  H.  Macfarlane  &  Co., 
by  a  written  agreement  dated  February 
I,  18S3,  and  recorded;  that  a  new  lease 
of  the  Ahupuaa  of  Heeia  was  executed 
to  the  Heeia  Plantation  Company, 
dated  January  29,  1883,  for  the  term  of 
twenty-two  years,  commencing  October 
I,  1882,  and  that  thereby  H.  Macfar- 
lane &  Co.  lost  the  security  of  said 
leasehold  of  the  land  of  Heeia.  Where- 
fore plaintiff  prays  (i)  For  an  account 
of  what  is  due  plaintiffs,  principal  and 
interest,  on  their  mortgage.  (2)  That 
in  default  of  payment  the  Heeia  Sugar 
Plantation  Company  may  be  foreclosed 
of  their  equity  of  redemption  in  the 
mortgaged  premises.  {3)  That  all  said 
mortgages  may  be  marshaled  in  the 
order  of  their  priority  and  an  account 
taken  of  what  is  due  on  each.  •  (4)  That 
the  mortgage  to  Kennedy  may  be  de- 
creed to  be  fraudulent  and  void.  (5) 
That  H.  Macfarlane  &  Co.  have  no  lien 
or  security  upon  the  said  lease  of  the 
Ahupuaa  of  Heeia.  (6)  That  the  said 
mortgage  of  H.  Macfarlane  &  Co.  is  a 
valid  security  only  to  the  extent  of 
moneys  advanced  by  H.  Facfarlane  & 
Co.  to  said  John  McKeague  and  Alex- 
ander Kennedy.  (7)  And  for  process 
and  general  relief. 

In  Jordon  v.  Cheney,  74  Me.  359, 
the  bill  was  brought  by  the  adminis- 
trator of  Ebenezer  Jordon,  deceased, 
against  Charles  J.  Cheney,  Henry  W. 
Oakes, assignee  in  insolvency  of  Charles 
P.  Jordon,  Junior,  and  John  Smith, 
and  after  stating  the  facts,  the  mate- 
rial parts  of  which  are  disclosed  in  the 
opinion  of  the  court,  (Charles  P.  Jor- 
don, Junior,  was  the  mortgagee,  who 
transferred  and  delivered  the  mortgage 
notes  to  the  complainant,  and  John 
Smith  was  the  mortgagor  in  the  last 
mortgage  which  was  assigned  to  Che- 
ney,) the  complainant  prayed  "that 
said  mortgage  so  held  by  said  com- 
plainant in  his  said  capacity  as  admin- 


istrator may  be  decreed  to  constitute  a 
prior  lien  on  said  real  estate  to  the 
mortgage  so  held  by  said  Charles  J. 
Cheney;  and  that  a  just  and  true  ac- 
count of  all  sums  due  said  complainant 
from  said  Charles  P.  Jordon,  Junior, 
on  the  several  notes  aforesaid  may  be 
taken;  and  that  said  Charles  J.  Cheney 
be  decreed  to  pay  the  same  to  your 
complainant;  and  in  default  thereof  to 
place  said  complainant  in  possession  of 
said  real  estate;  and  that  said  Charles 
J.  Cheney,  John  Sviith  and  Henry  W. 
Oakes  may  be  absolutely  debarred  and 
foreclosed  of  and  from  all  right  and 
equity  of  redemption  in  and  to  the 
said  mortgaged  premises  or  any  and 
every  interest  in  the  same  and  every 
part  thereof."  The  bill  was  sustained 
and  the  decree  granted  as  prayed  for, 
with  costs  for  the  plaintiff  against  de- 
fendant Cheney. 

In  Kendall  v.  Treadwell,  (Supreme 
Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.)  165, 
the  complaint  substantially  sets  forth  a 
bond  and  mortgage  given  to  the  plain- 
tiff by  Treadwell  and  wife,  dated  the 
eighth  day  of  December,  1853,  and 
duly  recorded  in  the  register's  office  of 
Kings  county,  covering  premises  on 
First  Place,  in  the  city  of  Brooklyn; 
and  it  alleges  that,  after  a  breach  in 
the  condition  of  payment,  proceedings 
were  taken  in  the  county  court  of 
Kings  county  to  foreclose  the  mort- 
gage, by  Kendall  as  plaintiff  against 
Treadwell  and  wife  as  defendants,  to- 
gether with  such  other  persons  as  then 
had  liens  on  the  premises  subsequent 
to  the  mortgage  of  the  plaintiff.  That 
such  proceedings  appear  to  have  been 
commenced  in  due  form  of  law,  and 
to  have  been  regularly  conducted;  and 
that  on  the  twenty-first  day  of  July, 
1854,  a  judgTent  for  the  foreclosure  of 
the  mortgage  and  the  sale  of  the  mort- 
gaged premises,  in  the  usual  form, 
was  reduced  by  the  county  court. 
That  under  such  judgment  the  prem- 
ises were  sold  at  auction  and  purchased 
by  the  plaintiff.  That  the  plaintiff 
completed  his  purchase  and  received 
the  sheriff's  deed  upon  the  sale,  which 
was  recorded- with  the  register  of  Kings 
county  in  September,  1854.  That  the 
plaintiff  is  still  the  holder  and  owner 
of  the  bond  and  mortgage.  That  since 
the  sale  to  him  plaintiff  has  entered 
into  and  taken  possession  of  the  prem- 
ises covered  by  mortgage.  That  at 
the  time  of  the  suit  in  the  county 
court,    and    the    plaintiff's     purchase, 
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Form  No.  13903.^ 
(Precedent  in  Miles  v.  Stehle,  22  Neb.  740.) 


the  defendant,  Thomas  H.  Tread  well, 
owned  and  held  the  equity  of  redemp- 
tion to  said  premises,  subject  to  the 
plaintiff's  mortgage  and  certain  other 
prior  incumbrances,  and  that  Treadwell 
and  all  the  other  defendants  in  this 
action  acquiesced  in  the  purchase  and 
possession  of  the  premises  by  the  plain- 
tiff, and  abandoned  the  premises  to 
plaintiff,  as  the  absolute  owner  thereof, 
under  his  mortgage  and  his  purchase 
under  the  decree  in  the  county  court. 
The  complaint  further  states  that,  at 
the  time  the  plaintiff  thus  went  into 
possession,  there  was  a  dwelling-house, 
with  its  appurtenances,  upon  the 
premises,  partly  erected  by  defendant 
Treadwell,  but  in  an  incomplete  and 
unfinished  state.  That  a  large  ex- 
penditure of  money  was  then  necessary 
to  protect  the  property,  by  finishing 
the  house  so  that  it  could  be  occupied. 
That  plaintiff  and  others  under  him, 
and  whom  he  is  bound  to  protect,  have 
expended  in  the  necessary  finishing  of 
the  house  and  improvements  on  the 
premises,  since  the  same  were  so  aban- 
doned to  the  plaintiff,  more  than  the  sum 
of  $3,000.  That  doubts  having  arisen  as 
to  the  jurisdiction  of  the  county  court 
in  actions  for  the  foreclosure  of  mort-' 
gages,  the  plaintiff  has  been  advised 
to  commence  and  has  commenced  this 
action,  for  the  purpose  of  quieting  and 
confirming  his  title  to  the  premises,  by 
obtaining  a  strict  foreclosure  of  any 
right  or  equity  of  redemption  which 
may  exist  in  or  to  the  premises.  That 
the  other  defendants,  thirty-eight  in 
number,  besides  the  mortgagors,  have 
or  claim  some  interest  in  the  premises, 
which,  if  any,  has  accrued  subsequent 
to.  and  is  subject  to,  the  lien  of  the 
plaintiff's  mortgage.  After  averring 
that  no  other  proceedings  have  been 
had  upon  the  bond  and  mortgage,  ex- 
cept as  above  stated,  the  complaint 
prays  judgment,  that  the  defendants, 
and  all  persons  claiming  under  them, 
mav  be  forever  barred  and  foreclosed 
of  all  right,  claim  and  equity  of  re- 
demption in  or  to  the  premises,  and  for 
other  or  further  relief,  etc. 

Answers  and  pleas  to  a  bill  of  com- 
plaint and  subsequent  proceedings  for 
strict  foreclosure  do  not  differ  materially 
from  the  answers  or  pleas  to  a  bill  of 


complaint    for    equitable    foreclosure, 
etc.      See  infra,  p.  571  et  seq. 

1.  Against  junior  incnmbrancers  strict 
foreclosure  is  permitted  in  many  juris- 
dictions. Jackson  r.  Weaver,  138  Ind. 
539  {citing  with  approval  Jefferson  v. 
Coleman,  no  Ind.  515);  Shaw  v.  Heisey, 
48  Iowa  468;  Miles  v.  Stehle,  22  Neb. 
740;  Pettingill  v.  Hubbell,  53  N.  J.  Eq. 
584. 

In  Jefferson  v.  Coleman,  no  Ind. 
515,  the  court  says: 

"  In  our  state,  as  in  all  other  states 
where  a  mortgage  is  regarded  as  cre- 
ating only  an  equitable  lien,  and  not  as 
a  conveyance  of  the  legal  estate,  the 
remedy  by  strict  foreclosure  can  only 
be  resorted  to  under  special  and  pecu- 
liar circumstances.  At  best  it  is  a  harsh 
remedy,  and  on  account  of  its  severity, 
and  the  anomalous  relation  it  bears  to 
our  conception  of  the  interest  of  a 
mortgagee,  and  the  statutory  method 
of  foreclosure,  it  should  be  pursued 
only  in  cases  where  a  statutory  fore- 
closure and  sale  would  be  inappropriate. 
A  strict  foreclosure  proceeds  upon  the 
theory  that  the  mortgagee,  or  purchaser, 
has  acquired  the  legal  title,  and  ob- 
tained possession  of  the  mortgaged 
estate,  but  that  the  right  and  equity  of 
redemption,  of  some  judgment  creditor, 
junior  mortgagee,  or  other  person 
similarly  situate,  has  not  been  cut  off 
or  barred.  In  such  a  case,  the  legal 
title  of  the  mortgagor  having  been  ac- 
quired, the  remedy  by  strict  foreclosure 
is  appropriate  to  cut  off  the  equity  and 
right  of  junior  incumbrancers  to  re- 
deem." {Citing  Catterlin  v.  Armstrong, 
loi  Ind.  258;  Bolles  v.  Duff,  43  N.  Y. 
469;  Shaw  V.  Heisey,  48  Iowa  468; 
Farrell  v.  Parlier,  50  111.  274;  Boyer  v. 
Boyer,  89  111.  447;  Shirk  v.  Andrews, 
92  Ind.  509;  American  Ins.  Co.  v.  Gib- 
son, 104  Ind.  336;  Smith  v.  Brand,  64 
Ind.  427.)  But  see  contta  the  Illinois 
rule,  stated  supra,  note  2,  p.  400. 

2.  In  this  case  it  was  held  that  where 
a  purchaser  in  good  faith  under  a  de- 
cree of  foreclosure  of  a  senior  mortgage 
files  a  bill  to  require  a  junior  incum- 
brancer not  a  party  to  the  action  to  fore- 
close to  redeem  within  a  day  to  be 
named  or  be  barred  of  the  right,  and  it 
does  not  appear  that  the  premises  if 
sold   would   satisfy   the  liens  prior  to 
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\{Co>nmencement  as  in  Form  No.  5923. y^ 

That  on  the  twentieth  day  of  March,  iS85,  one  Alexander  St.  Louis 
obtained  a  decree  of  foreclosure  and  sale  in  the  District  Court  of 
Richardson  county  of  the  following  described  premises,  viz. :  The  south 
half  of  lot  six,  in  block  six,  in  Rulo  proper,  in  Richardson  county, 
Nebraska,  in  an  action  pending  in  said  court,  wherein  the  said  Alex- 
ander St.  Louis  was  plaintiff,  and  Martha  A.  Caver sagie  and  Charles 
Caversagie  were  defendants;  afterwards  said  premises  were  sold  under 
said  decree,  and  this  plaintiff  became  the  purchaser  thereof  for  the 
sum  oi  four  hundred  and  twenty-Jive  dollars,  which  was  duly  paid;  and 
thereafter  said  sale  was  duly  recorded  to  said  court  and  in  all  things 
confirmed,  and  a  deed  in  due  form  was  on  or  about  the  twentieth  day 
of  May,  i886,  made  by  the  sheriff  of  said  county  to  the  plaintiff,  who 
thereupon  entered  into  possession  of  said  premises  and  still  retains 
possession  of  the  same;  that  on  or  about  the  twenty-fourth  day  oi  July, 
iS84,  the  said  Martha  A.  Caversagie  and  Charles  Caversagie  executed 
a  mortgage  upon  the  above  described  premises  to  the  plaintiff,  for 
the  sum  of  tivo  hundred  dollars,  payable  in  one  year  after  date  with 
ten  per  cent,  interest  per  annum  from  date,  which  mortgage  was  sub- 
sequent to  the  mortgage  of  the  said  Alexander  St.  Louis,  under  which 
plaintiff  claims  title  by  virtue  of  sheriff's  sale  hereinbefore  mentioned. 
There  is  now  due  the  plaintiff,  upon  the  note  which  said  second  mort- 
gage was  given  to  secure,  the  said  sum  of  two  hundred  dollars  and  the 
interest  thereon  since  the  twenty-fourth  day  of  July,  iSS^-,  at  the  rate 
of  ten  per  cent,  per  annum. 

The  defendant,  F.  X.  Stehle,  claims  to  be  the  owner  of  a  third  mort- 
gage upon  said  premises,  executed  by  the  said  Martha  A.  Caversagie 
and  Charles  Caversagie  subsequently  to  the  mortgage  of  the  said  Alex- 
ander St.  Louis,  under  which  plaintiff  claims  title  as  above  set  forth, 
and  also  subsequently  to  the  mortgage  of  the  said  plaintiff  above 
described,  upon  which  mortgage  of  defendant  he  claims  there  is  due 
the  sum  of  one  hundred  and  sixty-seven  dollars  and  thirty  cents,  and 
interest  since  the  thirteenth  day  of  September,  i^SJ/.,  at  the  rate  of  ten 
per  cent,  per  annum,  which  mortgage  is  now  past  due  and  payable. 
Plaintiff  alleges  that  neither  the  defendant  nor  himself  were  made 
parties  to  the  suit  to  foreclose  the  senior  mortgage  on  said  premises 
by  the  said  Alexander  St.  Louis,  under  which  the  plaintiff  claims  title. 
On  the  twenty-first  day  of  May,  i886,  the  plaintiff  requested  the 
defendant  to  pay  him  the  amount  of  said  purchase  money  paid  by 
plaintiff  for  said  premises  at  the  sale  in  foreclosure  above  set  forth, 
and  ilso  the  amount  due  plaintiff  on  his  mortgage,  but  said  defendant 
refused  and  still  refuses  to  comply  with  any  part  of  the  plaintiff's 
request.  The  plaintiff  therefore  prays  that  an  account  may  be  taken 
of  the  amount  due  plaintiff  for  said  purchase  money  of  said  premises, 
and  also  for  the  amount  due  upon  the  mortgage  of  the  plaintiff  therein, 
and  that  the  said  defendant  be  required  to  pay  plaintiff  the  amount 
so  found  due  by  a  day  to  be  appointed  by  the  court  for  that  purpose,  or 

that  of  the  junior  incumbrance,  a  decree         1,  The  matter  to  be  supplied  within 
of  strict  foreclosure  may  be  rendered.         [  ]  will  not  be  found  in  the  reported 
See  also,  generally,  supra,  note  3,  p.  400.     case. 
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in  default  thereof  that  said  defendant  and  all  persons  claiming  under 
him  be  forever  foreclosed  and  debarred  of  all  right  and  equity  of 
redemption  in  and  to  said  mortgaged  premises,  and  for  such  other 
relief  as  may  be  just  and  equitable. 

[(^Concluding  with  signature  and  verification  as  in  Form  No.  <5P^5.)]^ 

(2)  Against  Mortgagor. 

'  Form  No.  13904.' 

(Curtis's  Eq.  Prec,  p.  59;  Daniell's  Ch.  Pr.,  p.  1908.) 

{Commencing  with  address  in  the  usual form.^^ 

Humbly  complaining  showeth  unto  your  honors  your  oxdJtor  John 
Doe,  oi  Dover,  in  the  county  of  Kent,  merchant.  Thsit  Richard  Roe, 
of  Tadcaster,  in  the  county  of  York, gent.,  (the  defendant  hereinafter 
named)  on  or  about  the.  fourth  day  of  March,  in  the  year  of  our  Lord 
17Jt2,  applied  to  your  orator  to  lend  him  the  sum  of  one  thousand  dol- 
lars on  security  of  the  premises  hereinafter  described,  which  your 
orator  consented  to  do,  and  accordingly  advanced  the  said  sum  of  one 
thousand  dollars  to  the  said  Richard  Roe  and  paid  the  same  to  him. 
Whereupon,  and  in  order  to  secure  the  repayment  thereof  to  your 
orator  with  legal  interest,  by  deed,  bearing  date  on  ssad  fourth  day 
of  March,  in  the  year  of  our  Lord  17Ji.2,  and  made  and  executed  by 
the  said  Richard  Roe,  said  Richard  Roe  did  grant,  bargain,  sell,  and 
convey  unto  your  orator,  a  certain  parcel  of  ground,  messuage,  or 
tenement,  with  the  appurtenances,  together  with  the  policy  of  insur- 
ance therein  mentioned,  bounded  and  described  as  follows:  (^describ- 
ing premises):  To  hold  unto  your  orator,  his  heirs  and  assigns,  in  fee 
simple  forever,  subject  nevertheless  to  a  proviso  for  redemption  of 
the  said  premises,  on  payment  by  the  said  Richard  Roe,  his  executors, 
administrators,  or  assigns,  to  your  orator,  his  executors,  adminis- 
trators, or  assigns,  of  the  said  sum  of  one  thousand  dollars  with  lawful 
interest  for  the  same,  upon  the  fourth  day  of  December,  a.  d.  1752, 
then  next.  As  by  the  said  deed,  reference  being  thereunto  had,  will 
more  fully  appear.  And  your  orator  further  showeth  unto  your 
honors,  that  the  said  principal  sum  of  one  thousand  dollars  was  not, 
nor  was  any  part  thereof,  paid  to  your  orator,  or  any  person  for  his 
use,  at  the  time  mentioned  in  the  said  proviso,  or  afterwards,  but 
now  is,  together  with  the  interest  thereof,  due  to  your  orator.  And 
your  orator  hath  frequently  of  late,  by  himself  and  otherwise,  applied 
to  the  said  Richard  Roe  and  requested  him  to  pay  your  orator  the 
said  sum  of  one  thousand  dollars  and  the  interest  due  thereon,  or  to 
release  his  right  and  equity  of  redemption  in  the  said  leasehold  prem- 
ises to  your  orator;  and  your  orator  hoped  that  the  said  requests 
would  have  been  complied  with:  But  now  so  it  is,  may  it  please  your 
honors,  the  said  Richard  Roe  has  refused  either  to  pay  your  orator 

1.  The  matter  to  be  supplied  within  3,  For  the  formal  parts  of  a  bill  in 
[  ]  will  not  be  found  in  the  reported  equity  in  a  particular  jurisdiction,  in- 
case, eluding   the   commencement,    address 

2.  See,  generally,  supra,  note  3,  p.  and  conclusion,  see  the  title  Bills  in 
400.  Equity,  vol.  3,  p.  417. 
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the  said  principal  money  and  interest,  or  to  release  to  him  his  right 
and  equity  of  redemption  of,  in,  and  to  the  said  premises;  pretend- 
ing that  there  is  some  incumbrance  upon,  or  affecting  the  said 
premises,  prior  to  your  orator's  said  security,  but  what  is  the  peculiar 
nature  thereof,  or  in  whom  the  same  is  vested,  he  refuses  to  discover. 
Whereas  your  orator  charges  the  contrary  thereof  to  be  true,  but 
nevertheless  the  said  Richard  Roe  persists  in  such  refusal  as 
aforesaid. 

All  of  which  actings  {continuing  with  the  usual  general  charging^ 
jurisdiction  and  interrogating  clauses')?- 

And  that  the  said  Richard  Roe  may  discover,  and  in  manner  afore- 
said set  forth,  whether  there  is,  or  any  other,  and  what  incumbrance 
or  incumbrances,  upon  or  affecting  the  said  mortgaged  premises,  and 
if  so,  in  whom  the  same  is  or  are  vested;  and  whether  the  same  is  or 
are  not  subsequent  to  your  orator's  said  security,  or  how  otherwise. 
And  that  an  account  may  be  taken,  by  and  under  the  decree  and 
direction  of  this  honorable  court,  of  what  is  due  and  owing  to  your 
orator,  for  principal  and  interest  on  his  said  mortgage,  and  that  the 
said  Richard  Roe  may  be  decreed  to  pay  to  your  orator  what  may  be 
found  due  to  him  on  taking  such  account  as  aforesaid,  together  with 
his  costs  of  this  suit,  by  a  short  day  to  be  appointed  by  this  honor- 
able court  for  that  purpose:  or  in  default  thereof,  that  the  said 
defendant  Richard  Roe,  and  all  persons  claiming  under  him,  may  be 
absolutely  debarred  and  foreclosed  of  and  from  all  right  and  equity 
of  redemption,  in  or  to  the  said  mortgaged  premises,  and  every  part 
thereof,  and  may  deliver  up  to  your  orator  all  deeds,  papers,  or 
writings,  in  his  custody  or  power,  relating  to,  or  concerning  the  said 
mortgaged  premises,  or  any  part  thereof. 

And  that  your  orator  may  have  such  further  {continuing  with  the 
usual  prayer  for  general  relief  )}■ 

May  it  please  your  honors  to  grant  unto  your  orator  the  most 
gracious  writ  of  subpoena  {continuing  and  concluding  with  the  usual 
prayer  for  process  in  case  of  discovery)?- 

Form  No.  13905.^ 

(Rules  in  Chancery,  38  N.  H.  613;  58  N.  H.  612.) 

{Commencement  as  in  Fortn  No.  4276),  complains  against  Abraham 
Wendell  of  Dover,  and  Jacob  Haven  of  Dover,  and  William  Harris  of 
Dover,  and  says;  that  on  the  twenty-fifth  day  of  April,  iS98,  he  loaned 
to  the  said  Abraham  Wendell  the  sum  of  one  thousand  dollars,  at  his 
request,  to  be  repaid  to  him  in  one  year  with  interest,  and  for  the 
purpose  of  securing  the  payment  thereof,  the  said  Abraha?n  Wendell 
made,  executed  and  delivered  to  the  plaintiff  his  promissory  note  of 
that  date  whereby  for  value  received  he  promised  to  pay  to  him  or 

1.  For  the  formal  parts  of  a  bill  in  tain  statutory  methods.  Wendell  v. 
equity  in  a  particular  jurisdiction,  in-  New  Hampshire  Bank,  9  N.  H.  404. 
eluding  the  commencement,  address  Compare  N.  H.  Pub.  Stat.  (1891),  c.  139, 
and  conclusion,  see  the  title  Bills  in  §  14;  Clark  v.  Clark,  56  N.  H.  105,  62 
Equity,  vol.  3,  p.  417.  N.  H.  267. 

2.  Foreclosure  by  bill  in  equity,  in  See  also,  generally,  supra,  note  3, 
N'ew  Hampshire,   is  cumulative  to  cer-  p.  400. 
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to  his  order  one  thousand  dioWdS'?,,  in  one  year  with  interest  and  a  deed 
of  mortgage  of  that  date  for  a  certain  tract  of  land  situate  \x\  Dover 
bounded  as  follows:  to  wit,  {describing  property)  containing  twenty 
acres  more  or  less  with  condition  that  if  the  said  Abraham  Wendell^ 
his  heirs,  executors  or  administrators  shall  pay  to  said  plaintiff  the 
sum  of  one  thousand  dollars  and  interest  in  one  year  agreeably  to  his 
promissory  note  of  even  date  therewith  the  said  deed  should  be  void 
as  by  said  deed  duly  executed,  acknowledged  and  recorded  ready  in 
court  to  be  produced  appears;  and  afterwards  said  Abraham  Wen- 
dell mortgaged  the  same  premises  to  said  Jacob  Haven  to  secure  to 
him  a  certain  debt  then  due  and  owing  to  him  and  after  released  the 
same  premises  to  said  William  Harris  who  is  now  in  possession  of 
the  same;  and  though  the  said  defendants  have  been  often  requested 
to  pay  said  sum  of  one  thousand  dollars  and  interest  since  the  same 
became  due,  that  the  same  has  never  been  paid  and  is  still  due. 
Wherefore  the  plaintiff  prays  that  it  may  be  ordered  and  decreed  by 
said  court,  that  unless  the  said  sum  of  one  thousand  dollars  and 
interest  shall  be  paid  by  said  defendants  or  one  of  them  within  such 
reasonable  time  as  the  court  may  appoint,  they  and  each  of  them 
may  be  forever  foreclosed  from  all  right  of  redeeming  said  premises 
and  for  such  other  {continuing  and  concluding  as  in  Form  No.  4^76). 

Form  No.  13906.' 

(Vt.  Stat.  (1894),  §  970.)' 
rr  J   /->  r-       ^  )  In  Chancery. 

Vermont,  Orange  County,  {    Tanuarv  Term    A     D 

John  Doe  vs.  Richard  Roe  and  Samuel  Short.  C  •'  -^    ^gp    '     '      • 

To  the  Court  of  Chancery  next  to  be  holden  at  Chelsea.,  within  and 
for  the  county  of  Orange  on  the  twelfth  day  of  January,  a.  d. 
\2,98. 

The  petition  of  John  Doe  of  Chelsea,  showeth,  that  Richard  Roe  of 
Chelsea,  on  the  twenty-seventh  day  of  September,  a.  d.  i8P7,  duly 
executed  to  defendant,  Samuel  Short,  a  mortgage  deed  of  certain 
land  described  as  follows:  {inserting  description  of  premises),  con- 
ditioned for  the  payment  of  the  sum  of  three  thousand  nine  hundred 
and  thirty-seven  dollars  as  evidenced  by  his^«^  promissory  note  there- 
for, which  is  now  justly  due  and  owing  and  has  not  been  paid 
according  to  the  effect  of  the  same,  and  the  same  has  been  duly 
assigned  to  the  petitioner;  wherefore  the  petitioner  prays  that  the 
equity  of  redemption  of  the  said  Richard  Roe  in  the  premises  may  be 
foreclosed  agreeably  to  the  provisions  of  law. 

{Concluding  with  signatures  and  verification  as  in  Form  No.  Jt281.) 

1.    Vermont. — Stat.  (1894),  §  970.  to.     Vt.    Stat.    (1894),    §    971.     And    is 

See    also,   generally,  supra,    note  3,  available  in  contested  as  well  as   un- 

p.  400.  contested   suits.     Wood   v.  Adams,  35 

This  method  of  procedure  was  pro-  Vt.  300. 

Tided  in   1852  by  an  act  entitled  "An  Consult  also  Form  No.  13913,  infra, 

Act  to  diminish  the  expenses  of  fore-  and  notes  thereto. 

closing   mortgages   in    equity,"   which  2.  As  to  the  sufficiency  of  this  peti- 

does  not,  however,  exclude  the  employ-  tion  see  Sprague  v.  Rockwell,  51  Vt.  401. 

ment  of  a  bill  in  chancery  to  foreclose.  See  also  Kinsley  v.  Scott,  58  Vt.  470,  in 

but  is  specially  made  cumulative  there-  which  a  petition  is  set  out  in  substance. 
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(3)  Against  Mortgagor  and  Subsequent  Mortgagee  by 
Trustees  and  Executors, 

Form  No.  13907.' 

(Equity  Draftsman,  p.  188.) 

{Commencing  with  address  in  the  usual  form.)^ 

Humbly  complaining  showeth  unto  your  lordship  your  orators  yi>^« 
Doe  of  Dover,  in  the  county  of  Kent,  merchant,  and  Fred  Nims  of 
Dover,  in  the  county  of  Kent,  farmer;  \)ci2X  Banks  Belk,  late  of  Tad- 
caster,  gent.,  deceased,  by  his  last  will  and  testament  in  writing  bear- 
ing date  \}c).t  first  day  of  January,  a.  d.  llJfi,  and  duly  executed  and 
attested  in  such  a  manner  as  by  law  is  required  for  devising  real 
estate  (after  directing  his  just  debts,  funeral  expenses,  and  legacies, 
the  charges  of  proving  his  will,  and  other  incidental  expenses  to  be 
paid,  and  giving  and  bequeathing  several  specific  and  pecuniary  lega- 
cies as  therein  mentioned),  gave,  devised  and  bequeathed  unto  your 
orators,  their  heirs,  executors,  administrators  and  assigns  respectively, 
all  his  real  estates  and  also  all  the  residue  of  his  personal  estate  and 
effects  whatsoever,  upon  trust  to  sell  and  convert  money  in  the 
manner  therein  mentioned,  and  to  put  and  place  or  lay  out  and 
invest  the  moneys  to  accrue  and  be  produced  therefrom  in  their 
names,  or  in  the  name  of  the  survivor  of  them,  or  of  the  executors  or 
administrators  of  such  survivor,  on  real  or  government  securities  at 
interest,  and  from  time  to  time  to  call  in  the  same  or  any  part 
thereof,  and  put  and  place  or  lay  out  and  invest  the  same  again  upon 
securities  of  the  like  nature;  and  upon  trust  from  time  to  time  to  pay 
the  dividends,  interest  and  clear  yearly  proceeds  thereof,  by  equal 
half-yearly  payments,  unto  the  said  testator's  wife,  Betsey  Belk,  and 
her  assigns  for  her  life;  and  from  and  immediately  after  her  decease, 
upon  further  trust  to  divide  and  pay  the  said  moneys  so  directed  to 
be  put  and  placed  or  laid  out  and  invested  as  aforesaid,  and  the 
dividends,  interest  and  proceeds  then  due  for  the  same  unto  and 
amongst  the  several  persons  and  in  the  manner  in  the  said  will  men- 
tioned; and  the  said  testator  appointed  your  orators  executors  of 
his  said  will.  And  your  orators  further  show  unto  your  lordship  that 
the  said  testator  departed  this  life  sometime  in  the  month  oi May,  in 
the  year  llJ^l,  without  revoking  or  altering  his  said  will;  and  that 
your  orators,  as  such  executors  thereof  as  aforesaid,  duly  proved  the 
same  will  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury  on 
the  twenty-second  day  of  the  said  month  of  May,  as  by  the  said  will  or 
the  probate  thereof  to  which  your  orators  crave  leave  to  refer,  when 
produced  will  appear.     And   your  orators  further  show  unto  your 

1.  This  bill  was  brought  by  trustees  years  having  been  assigned  to  a  trus- 
and  executors  who  had  loaned  part  of  tee  for  the  plaintiffs  for  better  securing 
their  testator's  money  pursuant  to  the  the  payment  of  the  mortgage  money, 
terms  of  the  trusts  created  in  his  will  See,  generally,  supra,  note  3,  p.  400. 
upon  a  mortgage  in  fee  of  certain  2.  For  the  formal  parts  of  a  bill  in 
estates,  a  bond  also  being  given  as  equity  in  a  particular  jijrisdiction,  in- 
collateral  security,  against  the  mort-  eluding  the  commencement,  address 
gagor  and  by  amendment  against  a  and  conclusion,  see  the  title  Bills  in 
subsequent  mortgagee,    two   terms  of  Equity,  vol.  3,  p.  417. 
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lordship  that  Richard  Roe,  of  Tadcaster,  in  the  county  of  York  afore- 
said, yeoman,  having  occasion  for  the  sum  of  money,  applied  to  your 
orators  to  advance  and  lend  him  the  sum  of  two  thousand  dollars,  on 
the  security  of  the  freehold  hereditaments  hereinafter  mentioned. 
And  your  orators  further  show  unto  your  lordship  that  they  did 
accordingly  comply  with  the  request  of  the  said  Richard  Roe,  and 
did  on  the.  fourth  day  of  March,  a.  d.  17Ji2,  by  virtue  or  in  pursuance 
of  the  trusts  so  reposed  in  them  by  the  said  will  of  the  said  Banks 
Belk,  deceased,  as  aforesaid,  lend  him  the  sum  of  two  thousand  dol- 
lars, part  of  the  moneys  of  the  said  testator  then  remaining  in  the 
hands  of  your  orators  as  such  trustees  and  executors  as  aforesaid; 
and  thereupon  and  in  order  to  secure  the  repayment  of  the  said  sum 
of  two  thousand  dollars,  with  interest,  by  indentures  of  lease  and  of 
appointment  and  release  bearing  date  respectively  th.e fourth  day  of. 
March,  A.  D.  17Jt2,  the  indenture  of  appointment  and  release  being 
made  or  expressed  to  be  made  between  the  said  Richard  Roe  of  the 
first  part,  Samuel  Short  of  Dover,  in  the  county  of  Kent,  yeoinan,  of 
the  second  part,  and  your  orators  of  the  third  part,  for  the  con- 
siderations in  the  said  indenture  of  appointment  and  release  men- 
tioned, all  that  messuage  or  tenement  {describing  premises')  were 
limited  and  appointed,  granted,  released,  conveyed  and  assured  unto 
and  to  the  use  of  your  orators,  their  heirs  and  assigns  for  ever,  sub- 
ject to  the  proviso  or  agreement  therein  contained  for  redemption 
and  reconveyance  of  the  said  hereditaments  and  premises  on  pay- 
ment by  the  said  Richard  Roe,  his  heirs,  executors,  administrators, 
appointees  or  assigns,  unto  the  said  John  Doe  and  Fred  Nims,  their 
executors,  administrators  or  assigns,  at  or  in  the  then  dwelling-house 
of  him  the  sdad/ohn  Doe,  situate  at  Dover  aforesaid,  of  the  full  sum 
of  t^vo  thousand  dollars,  together  with  interest  for  the  same  after  the 
rate  of^trper  cent,  per  annum  on  Xhe  fourth  day  oi  March,  a',  d. 
1752,  then  next  ensuing.  And  your  orators  further  show  unto  our 
lordship  that  by  a  certain  indenture  of  assignment,  bearing  date  the 
said  fourth  day  of  March,  a.  d.  17J(2,  and  made  between  Samuel 
White,  therein  described,  of  Tadcaster  in  the  county  of  York,  banker, 
of  the  first  part,  the  said  Richard  Roe  of  the  second  part,  your  orators 
of  the  third  part,  and  Jack  Spratt,  of  Tadcaster  aforesaid,  gent. 
(therein  described  as  a  trustee  nominated  by  and  on  the  part  of  your 
orators),  of  the  fourth  part,  for  the  considerations  therein  mentioned, 
a  certain  term  of  one  thousatid  years  theretofore  demised  or  created 
of  and  in  the  said  messuage  or  tenement  lands  and  premises  comprised 
in  the  aforesaid  indenture  of  mortgages  and  therein  and  hereinbefore 
mentioned  or  some  part  thereof  by  an  indenture  of  demise  bearing 
date  {giving  date)  and  expressed  to  be  made  between  James  Fulp, 
gent.,  of  the  one  part,  and  Gentile  Smythe,  gent.,  of  the  other  part, 
and  also  a  certain  other  term  of  one  thousand  years  theretofore  lim- 
ited or  created  of  and  in  the  said  messuage  or  tenement  lands  and 
premises  by  a  certain  indenture  bearing  date  on  or  about  {giving 
date)  and  expressed  to  be  made  between  the  said  James  Fulp  and 
Jenny,  his  wife,  of  the  one  part,  and  William  Pearson,  gent.,  and 
Mary  Pearson,  his  eldest  daughter,  of  the  other  part,  and  by  a  fine 
duly  levied  in  or  as  of  Michaelmas  term  in  the  same  year,  in  pursu- 
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ance  of  the  covenant  in  the  same  indenture  in  that  behalf  contained, 
were  assigned  unto  the  ssiid  Jack  Sprait,  his  executors,  abministrators 
and  assigns,  in  trust  in  the  first  place  for  your  orators,  their  heirs, 
and  assigns,  for  the  further  and  better  securing  to  them  the 
repayment  of  the  said  sum  of  two  thousand do\\a.r?>  and  interest  on  the 
day  and  in  the  manner  and  according  to  the  true  intent  and  meaning 
of  the  proviso  in  the  said  indenture  of  appointment  and  release 
and  mortgage,  bearing  even  date  therewith  for  that  purpose  con- 
tained; and  after  payment  thereof,  in  trust  for  the  said  Richard  Roe^ 
his  heirs,  appointees  and  assigns,  and  to  attend  the  inheritance  of 
the  same  premises  in  manner  therein  mentioned.  And  your  orators 
further  show  unto  your  lordship  that  for  the  further  and  better  secur- 
ing to  your  orators  the  repayment  of  the  said  sum  of  tivo  thousand 
dollars  and  interest  as  aforesaid,  the  said  Richard  Roe,  by  a  certain 
bond  or  obligation  in  writing  under  his  hand  and  seal,  bearing  date 
the.  fourth  day  of  March,  a.  d.  17Jt.2,  became  bound  for  himself,  his 
heirs,  executors  and  administrators  unto  your  orators,  their  execu- 
tors, administrators  and  assigns,  in  the  penal  sum  oi  four  thousand 
dollars,  conditioned  to  be  void  on  payment  by  the  said  Richard  Roe, 
his  heirs,  executors  and  administrators,  unto  your  orators,  their 
executors,  administrators  and  assigns,  of  the  sum  of  two  thousand 
dollars,  together  with  interest  for  the  same  at  the  time  and  in  the 
manner  in  the  said  indenture  of  appointment  and  release  of  even 
date  therewith  expressed  and  declared,  as  by  the  said  indentures 
respectively  and  bond,  to  which  your  orators  crave  leave  to  refer 
when  produced,  will  appear.  And  your  orators  further  show  unto 
your  lordship  that  the  said  sum  of  t7vo  thousand  dollars,  or  any  part 
thereof,  was  not  paid  to  your  orators  or  either  of  them,  or  to  any 
other  person  on  his  or  their  account,  at  the  time  for  that  purpose 
mentioned  in  the  said  indenture  of  appointment  and  release,  or  at 
any  other  time;  and  the  same  now  remains  due  and  owing  to  your 
orators,  together  with  a  considerable  arrear  of  interest  thereon; 
and  your  orators  being  desirous  of  having  the  same  paid,  and  the 
said  freehold  hereditaments  and  premises  being  a  scanty  security 
for  the  same,  your  orators  have  frequently,  by  themselves  and  their 
agents,  applied  to  the  sa'id  Richard  Roe  and  in  a  friendly  manner 
requested  him  to  pay  the  said  principal  money  and  interest;  and 
your  orators  hoped  that  the  said  Richard  Roe  would  have  complied 
with  such  requests,  or  would  have  released  or  relinquished  his  equity 
of  redemption  in  the  said  mortgaged  premises,  and  delivered  up 
possession  thereof  to  your  orators  as  in  justice  and  equity  he  ought 
to  have  done.  But  now  so  it  is,  may  it  please  your  lordship,  that  the 
said  Richard  Roe,  combining  and  confederating  vi'\ih  Joseph  Haile^  of 
Dover,  in  the  county  of  Kent,  and  with  divers  persons  {continuing  with 
the  usual  confederacy  clause)^  hath  refused  to   pay  the  said  principal 

1.  Upon    the  coming  in  of  the  other  Joseph      Haile     a     party     defendant, 

defendant's  answer,  it  was  discovered  2.  For  the  formal  parts   of  a  bill  in 

that  a  mortgage  subsequent  in   point  equity  in  a   particular  jurisdiction,  in- 

of    date    to    the    plaintiffs'    had    been  eluding    the    commencement,    address 

made   to   Joseph    Haile   and    the    bill  and  conclusion,    see  the  title  Bills  in 

was    therefore    amended    by    making  Equity,  vol.  3,  p.  417. 
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money  and  interest  to  your  orators,  and  he  at  times  pretends  that  he  has 
made  some  other  mortgage  affecting  the  said  premises,  and  that  the 
same  is  prior  to  the  said  securities  made  to  your  orators,  and  at  other 
times  he  pretends  that  he  has  made  or  executed  some  conveyance  of 
the  said  premises,  in  trust  for  his  creditors,  and  that  he  has  confessed 
judgments,  statutes  and  recognizances  to  several  persons  in  several 
considerable  sums  of  money,  and  made  several  other  conveyances, 
charges  and  incumbrances  of  or  upon  the  said  premises  prior  to  the 
said  securities  made  to  your  orators,  but  refuses  to  discover  the  same, 
or  to  or  in  favor  of  whom  he  hath  so  conveyed,  mortgaged  or  incum- 
bered the  said  premises  as  aforesaid,  or  the  respective  considerations 
thereof,  or  the  person  or  persons  to  whom  he  hath  confessed  such 
judgments,  statutes  and  recognizances,  or  for  what  sum  or  sums  and 
for  what  considerations.  Whereas  your  orators  charge  that  such 
conveyances,  mortgages  and  other  incumbrances,  if  any  such  there 
be,  are  not  prior  to  the  said  securities  made  to  your  orators,  or  if 
any  of  them  are  prior  to  the  said  securities  made  to  your  orators 
(which  your  orators  do  not  admit),  the  same  are  voluntary  and 
fraudulent,  and  made  without  any  consideration  really  and  bona  fide 
paid  for  the  same,  and  such  judgments,  statutes  and  recognizances 
were  not  for  the  payment  of  any  just  debts,  but  without  any  con- 
sideration, and  voluntarily  confessed  and  contrived  on  purpose  to 
defraud  your  orators  of  their  principal  money  and  interest  due  on 
their  said  mortgage  securities;  and  if  any  such  conveyances,  mort- 
gages and  other  incumbrances  are  subsequent  to  your  orators'  said 
mortgage  securities,  your  orators  are  entitled  to  have  a  discovery 
thereof,  and  the  names  and  descriptions  of  the  respective  parties 
thereto,  that  your  orators  may  bring  such  parties  before  this  honor- 
able court.  And  the  said  Joseph  Haile  claims  to  have  some  estate 
right  or  interest  in,  to  or  out  of  the  said  mortgaged  premises  by 
virtue  of  some  mortgage  or  other  security  made  to  him  by  the  said 
Richard  Roe  subsequently  to  your  orators'  said  security,  but  the 
nature  and  particulars  thereof  he  refuses  to  discover.  All  which 
actings,  doings  and  pretenses  of  the  said  Richard  Roe,  Joseph  Haile 
and  the  other  conitdersitts  (continuing  with  the  usual  general  charging, 
Jurisdiction  and  interrogating  clauses^.^ 

And  if  the  said  Richard  Roe  shall  pretend  or  allege  tnat  there  is 
or  are  any  conveyances,  mortgages  or  incumbrances  of  or  on  the 
said  premises  or  any  part  or  parts  thereof,  either  prior  or  subse- 
quently to  your  orator's  said  mortgage  securities,  that  the-  said 
Richard  Roe  may  set  forth  the  dates  and  parties'  names  and  descrip- 
tions, and  short  material  contents  of  such  conveyances,  mortgages 
or  incumbrances  respectively,  and  when  made  and  for  what  con- 
siderations; and  if  the  s2L\d  Joseph  Haile  shall  claim  to  have  any  estate, 
right  or  interest  in,  to  or  out  of  the  said  mortgaged  premises,  then 
that  he  may  set  forth  and  discover  the  nature  and  particulars 
thereof. 

And  that  an  account  may  be  taken  by  and  under  the  direction  and 

1.  For  the  formal  parts   of  a   bill  in     and  conclusion,   see  the  title  Bills  in 
equity  in  a  particular  jurisdiction,  in-     Equity,  vol.  3,  p.  417. 
eluding    the    commencement,  address 
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decree  of  this  honorable  court  of  what  is  due  and  owing  to  your 
orators  for  principal  and  interest  on  their  said  mortgage  securities; 
and  that  the  said  defendants  or  one  of  them  may  be  decreed  to  pay 
to  your  orators  what  shall  appear  to  be  due  on  the  taking  of  such 
account  as  aforesaid,  tog'ether  with  your  orators'  costs  of  this  suit, 
by  a  short  day  to  be  appointed  for  that  purpose  by  this  honorable 
court;  and  in  default  of  such  payment  that  the  said  defendants  and 
all  persons  claiming  from,  through  or  under  them,  or  either  of  them, 
may  be  forever  barred  and  foreclosed  of  and  from  all  right  and 
equity  of  redemption  of,  in  and  to  the  said  mortgaged  premises,  and 
every  part  thereof,  and  may  deliver  over  to  your  orators  all  deeds, 
evidences  and  writings  whatsoever  relating  to  the  said  mortgaged 
premises  in  their  or  either  of  their  custody  or  power.  And  that 
your  orators  have  such  further  (continuing  with  the  usual  prayer  for 
general  relief).^ 

May  it  please  your  lordship  to  grant  unto  your  orators  his 
majesty's  most  gracious  writ  of  sxih^CRnSi  {continuing  and  concluding 
with  the  usual  prayer  for  process)."^ 

(4)  Against  Mortgagor  and  Trustee  of  Outstanding  Term, 

Form  No.  13908.^ 

(Equity  Draftsman,  p.  185.) 

(Commencing  with  address  in  the  usual  form. y- 

Humbly  complaining  showeth  unto  your  lordship  your  orator  yi?^« 
Doe,  of  JDover,  in  the  county  of  Kent,  merchant;  that  in  or  about  the 
year  17Ji2,  Richard  Roe  of  Tadcaster,  in  the  county  of  York,  gent.,  one 
of  the  defendants  hereinafter  named  being  or  pretending  to  be  seised 
in  fee  or  of  some  other  good  and  sufficient  estate  of  inheritance  of 
and  in  the  manor  (designating  if)  hereinafter  mentioned,  and  having 
occasion  for  the  loan  of  a  sum  of  money,  applied  to  your  orator  to 
lend  him  the  sum  of  one  thousand  dollars,  and,  in  order  to  secure  the 
repayment  of  the  same  with  interest,  proposed  to  mortgage  to  your 
orator  the  said  manor  (designating  it),  which  he  affirmed  to  your 
orator  was  free  from  all  prior  incumbrances  save  a  term  of  ten  years 
in  some  part  of  the  same  premises  which,  as  the  said  Richard  Roe 
informed  your  orator,  was  then  vested  in  Samuel  Short,  of  Tadcaster, 
in  the  county  of  York,  esquire,  the  other  defendant  hereinafter  named, 
in  trust  for  him  the  said  Richard  Roe,  his  heirs  and  assigns,  and  to  be 
disposed  of  and  assigned  as  he  or  they  should  direct.  And  your  orator 
further  showeth  unto  your  lordship  that  your  orator  did  comply  with 
the  said  requests  of  the  said  Richard  Roe,  and  did  accordingly  lend 
him  the  said  sum  of  one  thousand  dollars,  and  for  securing  the  repay- 
ment thereof  with  interest  as  aforesaid,  by  indentures  of  lease  and 

1.  For  the  formal  parts  of  a  bill  in  mortgagor  and  trustee  of  an  outstand- 
equity  in  a  particular  jurisdiction,  in-  ing  term  for  foreclosure,  also  seeking 
eluding  the  commencement,  address  to  have  the  term  assigned  to  a  trustee 
and  conclusion,  see  the  title  Bills  in  for  the  plaintiff. 

Equity,  vol.  3,  p.  417.  See,    generally,    supra,    note    3,    p. 

2.  This  bill   was   brought  against  a    400. 
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release  bearing  date  respectively  tht  fourth  day  of  March,  a.  d.  17 J^, 
and  made  between  the  said  Richard  Roe  zxid,  Rachael,  his  wife,  of  the 
one  part,  and  your  orator  and  one  Fred Nims,  oi Dover,  in  Kent  county, 
farmer,  since  deceased,  of  the  other  part,  the  said  Richard  Roe,  for 
and  in  consideration  {setting  forth  the  mortgage  deed  and  consideration'), 
as  in  and  by  said  indentures,  reference  being  thereunto  had,  will 
more  fully  appear.  And  your  orator  further  showeth  that  the  said 
■  sum  of  one  thousand  dollars  or  any  part  thereof  was  not  paid  to  your 
orator  or  any  person  on  his  behalf  according  to  the  said  proviso  in 
the  said  indenture  of  release  contained,  at  the  time  therein  men- 
tioned. And  your  orator  further  showeth  unto  your  lordship  that 
the  said  Richard  Roe,  having  a  further  occasion  for  money,  did  some- 
time in  or  about  the  fourth  day  oi  July,  a.  d.  IIJ^,  again  apply  to 
your  orator  to  lend  him  the  further  sum  of  five  hundred  dollars,  and, 
in  order  to  secure  the  repayment  of  the  same  with  interest,  offered 
to  charge  the  said  mortgaged  premises  therewith,  which  your  orator 
consented  to,  and  accordingly  did  advance,  lend  and  pay  to  the  said 
Richard  Roe  the  said  sum  oi  five  hundred  do\\3.vs,  and  for  securing  the 
repayment  thereof  with  interest  as  aforesaid,  by  indorsement  made 
upon  the  back  of  said  indenture  of  release  bearing  date  the  said 
fourth  day  of  July,  a.  d.  17Jf2  {stating  the  indenture  of  the  further 
charge  and  bond  as  a  further  security  therein  recited),  as  in  and  by  the 
same  indenture,  reference  being  thereunto  had,  will  more  fully 
appear.  And  your  orator  further  showeth  unto  your  lordship  that 
the  said  sum  oi  five  hundred  dollars  or  any  part  thereof  hath  not  been 
paid  to  your  orator,  neither  was  the  said  sum  of  one  thousand  dollars 
or  any  part  thereof  paid  to  your  orator  according  to  the  condition 
in  the  said  in  part  recited  bond  at  the  time  therein  mentioned,  but 
the  said  two  several  sums  of  one  thousand  dollars  and  five  hundred 
dollars  are  now  due  and  owing  to  your  orator,  together  with  a  great 
arrear  of  interest  thereon  respectively;  and  the  said  Fred JVims  htmg 
deceased,  the  estate  and  interest  in  the  said  mortgaged  premises  is 
now  become  absolute  in  your  orator  and  his  heirs.  And  your  orator 
well  hoped  that  the  sz\(\  Richard  Roe  ^o\x\6.  either  have  paid  your 
orator  the  said  several  sums  of  one  thousand  doWdiVS  dind  five  hundred 
dollars,  and  the  interest  thereof  respectively,  or  would  have  suffered 
your  orator  to  have  peaceably  and  quietly  held  and  enjoyed  the  said 
premises,  and  for  that  purpose  your  orator  hath  frequently  applied 
to  the  said  ^/V-^ar^^^if  and  requested  him  to  pay  the  said  several 
sums  of  one  thousand  dollars  and  five  hundred  dollars  and  the  interest 
due  for  the  same  respectively,  or  else  peaceably  to  deliver  up  pos- 
session to  your  orator  of  the  said  mortgaged  premises,  together  with 
all  deeds,  evidences,  writings,  muniments,  court-rolls,  rent-rolls  and 
minutes  of  court  relating  to  or  concerning  the  same,  and  to  release 
all  his  right,  title  and  equity  of  redemption  of,  in  and  to  the  same 
hereditaments  and  premises  to  your  orator  and  his  heirs,  the  said 
Richard  Roe  well  knowing,  as  your  orator  charges  the  truth  to 
be,  that  the  said  premises  are  a  very  scanty  security  for  the 
principal  and  interest  now  due  to  your  orator  thereon.  And 
your  orator  well  hoped  that  the  said  Richard  Roe  would  have 
complied  with  your  orator's  reasonable  request,  as  in  justice 
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and  equity  he  ought  to  have  done.  But  now  so  it  is,  {continuing 
with  the  usual  confederacy  clause')}-  And  the  said  defendant  Richard 
Roe  pretends  that  the  said  premises  were  mortgaged  by  him  to  the 
said  Samuel  Short  for  the  said  term  of  ten  years  for  securing  to  him 
some  very  considerable  sum  of  money,  and  that  at  the  time  such 
mortgage  was  made  to  your  orator  as  aforesaid,  he,  the  said  Richard 
Roe,  had  only  the  equity  of  redemption  of  the  same.  Whereas  your 
orator  charges  that  no  money  was  due  to  the  said  Samuel  Short  on 
the  security  of  such  term,  but  that  the  said  Samuel  Short  is  seised  of 
the  said  term  of  ten  years  and  his  name  made  use  of  merely  as  a 
trustee,  and  that  the  said  term  is  now  vested  in  him  in  trust  for 
your  orator  and  his  heirs  to  attend  the  inheritance  of  the  said 
premises,  nevertheless  the  said  Samuel  Short  refuses  to  let  your  ora- 
tor bring  an  ejectment  in  his  name  for  recovery  of  the  premises  com- 
prised in  the  said  ten  years  term;  and  at  other  times  the  said  Richard 
Roe  pretends  that  he  hath  confessed  judgments,  statutes  and  recog- 
nizances to  several  persons  for  several  considerable  sums  of  money, 
and  made  several  other  grants,  conveyances  and  secret  incumbrances 
which  will  affect  the  said  premises,  prior  to  your  orator's  title  to  the 
same,  but  he  refuses  to  discover  the  same,  or  to  whom  he  hath  so 
sold,  mortgaged  or  incumbranced  the  premises  as  aforesaid,  or  the 
respective  considerations  thereof,  or  the  persons  to  whom  he  hath 
confessed  such  judgments,  statutes  or  recognizances,  and  for  what 
sums  and  for  what  considerations,  so  that  your  orator  cannot  pro- 
ceed at  law  for  the  recovery  of  the  mortgaged  premises,  the  said 
Richard  Roe  threatening,  in  case  your  orator  proceeds  at  law,  to  set 
up  the  said  incumbrances  and  the  said  trust  term  of  ten  years  in  the 
said  Samuel  Short,  all  which  they  pretend  are  prior  to  your  orator's 
said  mortgage.  Whereas  your  orator  charges  that  such  conveyances, 
mortgages  or  other  incumbrances  (if  any  such  there  be),  except  the  said 
trust  term,  are  not  prior  to  your  orator's  said  mortgage,  or,  if  any 
of  them  are  prior  to  your  orator's  said  mortgage,  the  same  are  volun- 
tary and  fraudulent,  and  made  without  any  consideration  really  and 
truly  paid;  and  such  judgments,  statutes  and  recognizances  were  not 
for  the  payment  of  any  just  debt,  but  without  any  consideration  and 
voluntary,  and  contrived  on  purpose  to  defraud  the  just  creditors  of 
the  said  Richard  Roe.  All  which  actings  {continuing  with  the  usual 
general  charging,  jurisdiction  and  interrogating  clauses).^  And  that  the 
said  Samuel  Short  may  set  forth  what  right  or  title  he  hath  or  claimeth 
of  and  in  said  premises,  or  any  and  what  part  thereof;  and  whether 
he  is  not  a  trustee  for  your  orator,  and,  if  not,  why  not;  and  whether 
he  does  not,  and  why,  refuse  to  let  your  orator  bring  an  ejectment 
in  his  name  in  order  to  recover  possession  of  the  said  premises;  and 
that  the  said  defendant  Richard  Roe  may  set  forth  what  incum- 
brances there  are  upon  the  said  mortgaged  premises,  and  when  and 
by  whom  the  same  were  charged  or  incumbered,  and  who  claim  the 
same  respectively,  and  may  set  forth  the  nature  and  kinds  thereof, 
and  whether  the  same  are  by  absolute  sale,  mortgage,  statute,  judg-  • 

1.  For  tlie  formal   parts   of   a  bill  in     and  conclusion,  see  the  title  Bills  in 
equity  in  a  particular  jurisdiction,  in-     Equity,  vol.  3,  p.  417. 
eluding    the    commencement,    address 
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ment,  recognizance,  or  how  otherwise,  and  the  dates,  tenor  and 
short  contents  of  such  several  incumbrances,  and  of  the  deeds, 
records  or  other  instruments  or  writings  relating  to  or  concerning 
the  same;  and  may  set  forth  the  respective  considerations  thereof 
and  when,  where  and  in  whose  presence  such  considerations  were 
respectively  paid,  and  whether  in  specie,  bills,  or  how  otherwise; 
and  whether  the  said  incumbrances  or  any  and  which  of  them  are  now 
unpaid  and  unsatisfied,  and  how  much  money  is  now  due  on  the 
same  respectively. 

And  that  an  account  may  be  taken,  by  and  under  the  direction  and 
decree  of  this  honorable  court,  of  what  is  due  and  owing  to  your 
orator  for  principal  and  interest  moneys  upon  or  by  virtue  of  his  said 
recited  mortgage  securities;  and  that  the  said  Richard  Roe  may  be 
decreed  to  pay  and  satisfy  to  your  orator  what  shall  appear  to  be  due 
and  owing  to  him  on  the  taking  of  the  aforesaid  account,  by  a  short 
day  to  be  appointed  by  this  honorable  court,  together  with  your 
orator's  costs.  And  in  default  thereof  that  the  said  Richard  Roe  and 
all  persons  claiming  under  him  may  be  absolutely  barred  and  fore- 
closed of  and  from  all  equity  of  redemption  or  claim  in  and  to  the 
said  mortgaged  premises  and  every  part  thereof,  and  may  deliver 
over  to  your  orator  all  deeds,  charters,  evidences  and  writings  what- 
soever in  his  custody,  possession  or  power  relating  to  or  concerning 
the  same  manor  and  every  part  thereof;  and  that  the  said  term  of  ten 
years  may  be  declared  to  be  in  trust  for  your  orator  and  his  heirs, 
and  may  be  assigned  to  a  trustee  in  trust  for  him  and  them,  and  to 
attend  the  inheritance  of  the  said  hereditaments  and  premises. 

And  that  your  orator  have  such  further  {continuing  with  the  usual 
prayer  for  general  relief^}- 

May  it  please  your  lordship  to  grant  unto  your  orator  his  majesty's 
most  gracious  writ  of  subpoena  {continuing  and  concluding  with  the 
usual  prayer  for  process^}- 

(5)  Against  Surviving  Mortgagor. 

Form  No.  13909.' 

(Curtis's  Eq.  Prec,  p.  60;  Daniell's  Ch.  Pr.,  p.  1810;  Equity  Draftsman,  p.  181.) 

{Commencing  7uith  address  in  the  usual  form. y- 

Humbly  complaining  showeth  unto  your  honors  your  orator  John 
Doe,  of  Dover,  in  the  county  of  Kent,  merchant,  that  Samuel  Shorty 
now  deceased,  Richard  Roe,  of  Tadcaster,  in  the  county  of  York,gent. 
(one  of  the  defendants  hereto),  and  the  Rev.  Sam  Smith,  now  deceased, 
being  or  alleging  themselves  to  be  seised  of  and  entitled  to  the  prem- 
ises hereinafter  particularly  described,  in  trust  for  the  benefit  of  the 
said  Samuel  Short  and  Richard  Roe,  and  having  occasion  to  borrow 
the  sum  oi  five  thousand  five  hundred  diOW^iX^,  applied  to  and  requested 

1.  For  the  formal  parts  of  a  bill  in  entitled  as  surviving  devisee  to  the 
equity  in  a  particular  jurisdiction,  in-  equity  of  redemption  as  to  one  moiety 
eluding  the  commencement,  address  for  his  own  benefit,  and  as  to  the  other 
and  conclusion,  see  the  title  Bills  in  moiety  in  trust  for  himself  and  another, 
Equity,  vol.  3,  p.  417.  also   a   defendant,    as   devisees   under 

2.  This  bill  was  brought  by  the  mort-  another  will. 

gagee  against  the  surviving  mortgagor,         See,  generally,  supra,  note  3.  p.  400. 
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your  orator  to  lend  them  the  sum  of  three  thousand  dollars,  part  of 
such  sum  oi  five  thousand  five  hundred  do\la.rs  on  the  security  herein- 
after mentioned,  and  that  your  orator  complied  with  such  request, 
and  did  accordingly  lend  and  advance  the  sum  of  three  thousand  dol- 
lars to  the  said  Samuel  Short,  Richard  Roe  and  Sam  Smith.  And  that 
thereupon  and  in  order  to  secure  the  repayment  thereof  with  interest, 
the  said  Samuel  Short,  Richard  Roe  and  Sain  Smith  duly  executed  a 
certain  indenture  mortgage  bearing  date  the /w^rM  dd^y  oi  March,  a.  d. 
nJi.2,  and  made  or  expressed  to  be  made  between  the  said  Samuel 
Short,  Richard  Roe  and  Sam  Smith  on  one  part,  and  your  orator  of 
the  other  part.  And  that  thereby  after  reciting  as  therein  mentioned, 
it  was  witnessed  that  for  and  in  consideration  of  the  said  sum  oi  three 
thousand  doWdiXS  to  the  said  Samuel  Short,  Richard  Roe  dind  Sam  Smith, 
paid  by  your  orator,  the  receipt  whereof  they  did  thereby  acknowledge, 
they  the  said  Satnuel  Short,  Richard  Roe  and  Sam  Smith,  and  each  of 
them,  did  grant,  bargain,  sell  and  demise  unto  your  orator,  his  execu- 
tors, administrators  and  assigns,  all  that  capital,  messuage  {describing 
premises'),  together  with  all  and  every  the  appurtenances,  thereto 
belonging,  etc.,  to  hold  the  said  messuages  or  dwelling-houses,  lands, 
hereditaments  and  premises,  with  their  appurtenances  unto  your 
orator,  his  executors,  administrators  and  assigns,  in  fee  simple  for- 
ever, but  subject  to  a  proviso  for  redemption  upon  payment  by  the 
said  Samuel  Short,  Richard  Roe  and  Sam  Smith,  their  heirs,  executors 
or  administrators,  unto  your  orator,  his  executors,  administrators  or 
assigns,  in  the  sum  of  three  thousand  dollars  with  interest,  after  the 
rate  oi  five  per  cent,  per  annum,  at  or  upon  the  fourth  day  of  Decem- 
ber, A.  D.  1752,  then  next  ensuing,  as  in  and  by  the  said  indenture, 
reference  being  thereunto  had,  will  more  fully  appear.  And  your 
orator  further  showeth  unto  your  honors  that  the  said  sum  of  three 
thousand  dollars  was  not  paid  to  your  orator  at  the  time  for  that  pur- 
pose liniited  by  the  said  indenture  for  the  payment  of  the  same;  and 
that  thereby  the  estate  of  your  orator  in  the  said  mortgaged  premises 
became  absolute  at  law.  And  your  orator  further  showeth  unto  your 
honors  that  in  or  about  the  year  174-3  the  said  Samuel  Short  died, 
having  first  made  his  will  bearing  date  the  fi/th  day  of  March,  a.  d. 
X7Ji2,  whereby  he  devised  all  his  estates,  including  his  interest  in  the 
said  mortgaged  premises,  to  the  said  Richard  Roe  and  Sam  Smith  and 
to  Banks  Belk,  of  Dover,  in  the  county  of  Kent,  esquire,  and  their 
heirs.  And  your  orator  further  showeth  unto  your  honors  that  the 
said  Sam  Smith  had  no  beneficial  interest  in  the  said  mortgaged  prem- 
ises; and  that  he  died  sometime  since  leaving  the  said  Richard  Roe 
him  surviving.  And  that  the  said  Richard  Roe  alone  is  now  entitled 
to  the  equity  of  redemption  of  the  said 'mortgaged  premises  in  trust 
as  to  one  moiety  thereof  for  his  own  use  and  benefit,  and  in  trust  as 
to  the  other  moiety  for  the  use  and  benefit  of  himself  and  the  said 
Banks  Belk  as  devisees  of  the  said  Samuel  Short.  And  your  orator 
further  showeth  that  the  said  sum  of  three  thousand  dollars,  together 
with  a  considerable  arrear  of  interest  accrued  due  thereon,  is  now 
due  to  your  orator  on  the  security  of  the  said  premises.  And  that 
your  orator  hath  frequently  and  in  a  friendly  manner  applied  to  the 
said  Richard  Roe  and  requested  him  to  pay  the  same  or  to  release  his 
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equity  of  redemption  of  and  in  the  said  mortgaged  premises.  And 
your  orator  well  hoped  that  such  his  just  and  reasonable  requests 
would  have  been  complied  with  as  in  justice  and  equity  they  ought  to 
have  been.  But  now  so  it  is,  may  it  please  your  honors,  that  the  said 
Richard  Roe,  combining  with  the  said  Banks  Belk  and  contriving  how 
to  injure  your  orator  in  the  premises,  refuses  so  to  do,  although  your 
orator  charges  that  your  orator  did  as  aforesaid  well  and  truly 
advance  and  pay  the  said  sum  of  three  thousand  dollars  to  the  said 
Samuel  Short,  Richard  Roe  and  Sam  Smith,  and  that  for  securing  the 
repayment  thereof  with  interest,  the  said  Samuel  Short,  Richard  Roe 
and  Sam  Smith  duly  made  and  executed  to  your  orator  such  indenture 
as  hereinbefore  mentioned;  and  that  the  whole  of  the  said  sum  oi  three 
thousand  dollars,  together  with  a  large  arrear  of  interest  accrued  due 
thereon,  is  now  justly  due  and  owing  to  your  orator  on  the  security 
aforesaid.  And  your  orator  charges  that  the  mortgaged  premises  are 
a  very  scanty  security  for  the  repayment  of  what  is  due  and  owing  to 
your  orator  on  the  security  thereof.  And  your  orator  charges  that 
the  said  Banks  Belk  is  and  claims  to  be  interested  in  the  said  mort- 
gaged premises  or  some  part  thereof,  and  to  be  entitled  to  redeem  the 
same,  but  he  and  also  the  said  Richard  Roe  refuses  so  to  do.  And 
your  orator  charges  that  the  said  defendants  ought  either  to  pay  what 
is  due  to  your  orator  as  aforesaid,  or  otherwise  to  release  their  equity 
of  redemption  in  the  said  premises,  but  they  refuse  so  to  do. 

All  of  which  actings  (continuing  with  the  usual  general  charging.  Juris- 
diction and  interrogating  clauses^ ?■  And  that  the  said  defendant  may 
answer  the  premises.  And  that  an  account  may  be  taken  by  and 
under  the  direction  and  decree  of  this  honorable  court  of  what  is 
due  and  owing  to  your  orator,  for  principal  money  and  interest  on 
the  security  of  the  said  mortgaged  premises.  And  that  the  said 
defendants  may  be  decreed  to  pay  unto  your  orator  what  shall 
appear  to  be  justly  due  and  owing  to  him  of  the  taking  of  the  afore- 
said account,  together  with  the  costs  of  this  suit  by  a  short  day  to 
be  appointed  by  this  court  for  that  purpose,  your  orator  being  ready 
and  willing  and  hereby  offering  on  being  paid  said  principal  money 
and  interest  and  costs  at  such  appointed  time,  to  reconvey  the  said 
mortgaged  premises  unto  the  said  defendants,  or  unto  either  of 
them,  as  this  honorable  court  shall  direct.  And  in  default  of  such 
payment,  that  the  said  defendants  and  all  persons  claiming  under 
them,  may  be  absolutely  barred  and  foreclosed  of  and  from  all  right 
.and  equity  of  redemption  in  and  to  the  said  mortgaged  premises  and 
every  part  thereof  forever.  And  may  deliver  up  to  your  orator  all 
and  every  the  deeds,  evidences  and  writings  in  their  or  either  of 
their  possession,  custody  or  power,  relating  to  the  said  mortgaged 
premises  and  every  part  thereof.  And  that  your  orator  have  such 
further  {continuing  with  the  usual  prayer  for  general  relief  ^.^ 

May  it  please  your  honors  to  grant  unto  your  orator  the  most 
gracious  writ  of  subpoena  (continuing  and  concluding  with  the  usual 
prayer  for  process^.  ^ 

1.  For  the  formal  parts  of  a  bill  in     and  conclusion,  see  the  title  Bills  in 
equity  in  a  particular  jurisdiction,  in-     EQUITY,  vol.  3,  p.  417. 
eluding   the    commencement,    address 
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(6)  By  Mortgagee  in  Possession. 

Form  No.  13910.' 

{Commencing  as  in  Form  No.  1394-0,  and  continuing  doivn  to  f.) 

That  soon  after  the  said  mortgage  debt  became  due,  as  aforesaid, 
the  plaintiff  entered  into  the  possession  of  the  said  mortgaged  prem- 
ises and  the  receipt  of  the  rents  and  profits  thereof,  and  has  since 
continued,  and  still  is,  in  possession. 

That  the  said  rents  and  profits  so  received  by  the  plaintiff  have  not 
been  sufficient  in  amount  to  equal  the  annual  interest  upon  the  said 
bond  and  mortgage. 

That  the  plaintiff  has  laid  out  considerable  expenditures  for  per- 
manent improvements  upon  said  premises,  to  wit:  the  sum  of  two 
hundred  and  fifty  dollars,  which  he  claims  should  be  allowed  him  as 
an  offset  against  so  much  of  said  rents  and  profits.  And  has  also 
paid  the  sum  of  twenty-five  dollars  for  taxes  and  assessments,  which 
said  sum  of  twenty-five  dollars  the  said  plaintiff  also  claims  should  be 
allowed  him,  and  credited  on  his  account  against  so  much  of  said 
rents  and  profits;  which  said  sums,  when  so  applied  and  credited  to 
the  said  plaintiff,  charging  the  plaintiff  with  the  amount  of  rents  and 
profits  so  received  by  him,  will  leave  remaining  due  him,  the  said 
plaintiff,  on  his  said  bond  and  mortgage,  as  he  claims,  the  sum  of 
four  thousand  four  hundred  and  seventy-five  dollars. 

That  plaintiff  has  applied  to  the  said  defendant,  Richard  Roe,  and 
requested  him  to  pay  unto  him,  the  said  plaintiff,  the  said  sum  so  due 
on  his,  the  plaintiff's,  said  bond  and  mortgage,  or  come  to  an 
accounting  with  him  thereon  for  said  rents  and  profits,  permanent 
improvements,  taxes  and  assessments,  and,  after  proper  charges  and 
credits,  pay  the  said  plaintiff  what  shall  appear  to  be  due  him  on  his 
said  bond  and  mortgage;  or  in  default  thereof,  to  release  his,  the 
said  defendant's,  the  said  Richard  Roe's,  right  and  equity  of  redemp- 
tion in  said  mortgaged  premises.  But  the  said  defendant,  the  said 
Richard  Roe,  has  hitherto  refused  and  still  refuses  so  to  do,  or  to 
comply  with  any  part  of  said  plaintiff's  request. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendants, 
that  an  account  may  be  taken  of  what,  if  anything,  is  due  and  owing 
to  the  plaintiff  for  principal  and  interest  on  his  said  bond  and  mort- 
gage, and  that  an  account  may  also  be  taken  of  the  rents  and  profits 
of  the  said  mortgaged  premises  which  have  been  received  by  said 
plaintiff,  and  also  of  the  expenditures  of  the  said  plaintiff  for  per- 
manent improvements,  and  for  taxes  and  assessments,  and  that  the 
said  defendants  may  be  adjudged  to  pay  the  plaintiff  what  may  be 
found  due  him  on  taking  the  said  account,  together  with  his  costs  of 
this  action,  by  a  short  day  to  be  appointed  by  the  court  for  that  pur- 
pose; or,  in  default  thereof,  that  the  said  defendants  and  all  persons 
claiming  under  them  may  be  absolutely  debarred  and  foreclosed  of 
and  from  all  right  and  equity  of  redemption  in  and  to  the  said  mort- 
gaged premises,  and  every  part  thereof,  and  that  said  defendants 
may  deliver  up  to  the  plaintiff  all  deeds,  papers  or  writings  in  their 

1.  See,  generally,  supra,  note  3,  p.  400. 
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custody  or  power  relating  to  or  concerning  the  said  mortgaged 
premises,  or  any  part  thereof,  or  for  such  further  or  other  relief  in 
the  premises  as  the  court  shall  think  proper  to  grant,  with  costs  of 
action. 

{Concluding  with  signature  and  address  of  attorney^  and  verification^ 
as  in  Form  No.  llJt57.^ 

(7)  To  Foreclose  Equitable  Mortgage. 

Form  No.  1 3  9  i  i .' 

In  the  District  Court  in  and  for  Burt  County,  Nebraska. 
Chas.   W.   Ware,  plaintifif,  \ 

against  | 

R.  B.  Gammel,  Irene  Gammel,  George  Burke,  )■  Amended  petition. 

James    A.   Frazier    and   Geo.    Burke    and  I 

Frazier,  defendants.  J 

First.  Now  comes  the  said  Plaintiff,  Chas.  IV.  Ware,  and  by  leave 
of  Court  first  had,  files  this  his  amended  petition  and  shows  to  the 
Court  that  heretofore,  to  wit,  on  August  31st,  i892,  one /ames  R. 
Force  was  the  legal  owner  and  holder  of  certain  school  land  certifi- 
cates covering  land  in  Burt  County,  Nebraska,  and  was  the  owner 
and  in  possession  of  the  lands  therein  described,  said  certificates 
being  numbered  and  covering  land  as  follows:  {description  of 
contract)."^ 

That  said  James  R.  Force  at  or  prior  to  said  date,  bargained  and 
sold  said  lands  to  the  defendant,  R.  B.  Gammel,  and  in  consumma- 
tion of  such  sale,  for  a  valuable  consideration  and  at  the  request  of 
said  R.  B.  Gammel,  he  on  said  date,  August  31st,  i892,  transferred 
and  conveyed  said  lands  by  assignment  of  said  certificates  to  the 
defendants  George  Burke  and  James  A.  Frazier,  at  that  time  doing  a 
stock    commission    business   at  South  Omaha,  Nebraska,   under   the 

1.  This  was  an  action  by  the  plaintiff,  N.  E.)  of  section  16,  in  township  22, 
seeking  to  establish  a  lien  by  way  of  range  //  east,  of  the  sixth  principal 
an  equitable  mortgage  under  certain  meridian,  containing  40  acres,  more  or 
agreements  and  a  transaction  in  which  ^  less,  according  to  United  States  survey 
certain  school-land  certificates  were  as-  thereof,  for  the  sum  of  three  hundred 
signed  to  plaintiff  to  secure  the  pay-  and  twenty  dollars,  upon  the  following 
ment  of  a  note.  This  petition  is  copied  terms  and  conditions,  to  wit:  The  one- 
from  the  original  papers  in  the  case,  /^«M  of  the  purchase  price  cash  in  hand, 
and  was  held  to  be  good  against  a  gen-  and  the  balance  on  twenty  years  time, 
eral  demurrer  in  the  district  court  of  with  interest  at  the  rate  of  j-?>  per  cent. 
Burt  county,  Nebraska,  Fawcett,  J.,  per  annum,  interest  payable  annually 
presiding.  in  advance  on  the  first  day  oi  fanuary 

2.  School-land  certificates  referred  to  of  each  year,  according  to  the  tenor  and 
in  the  text  read  as  follows:  effect  of  certain  promissory  note,  given 

"  Certificate  of  Sale.  by  the  said  fames  /?.  Foree  or  the  un- 

I  hereby  certify  that  on  the  twenty-  paid    purchase   money  for   said  land, 

fourth  day  of  December,  iSg/,  the  state  Payments    have    been   made    by   said 

of  Nebraska,  sold  \xn\.o  fames  R.  Foree,  fames  R.  Foree  of  %^2.oo,  being  the  one- 

in  the  manner  provided  by  law,  the  fol-  tenth  of  the  purchase  price,  and  %iy.jy, 

lowing  state  education   land,  situated  being  the  interest  on  the  unpaid  princi- 

and  lying  in  the  county  of  Burt  and  pal  from  the  date  of  purchase  to  fanu- 

state  of  Nebraska,  to  wit:  the  northeast  ary   ist,    i8gj,    interest    and    principal 

quarter  of  the  northeast  quarter  {N.  E.  payable    at    the    office   of   the    County 
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name  and  style  Geo.  Burke  &*  Frazier.  Said  assignments  were  duly 
acknowledged,  and  were  afterward  on  December  20th,  i895,  duly 
entered  of  record  in  the  office  of  the  Commi'sswner  of  Public  Lands  cr' 
Buildings  for  the  state  of  Nebraska.  And  plaintiff  further  says,  that 
afterward  on  the  twelfth  ddiyoi  December,  i8P^,  the  said /ames  R. 
Force  being  then  the  legal  holder  and  owner  of  certain  other  school 
land  certificates  and  the  land  therein  described,  said  certificates 
being  numbered  and  described  as  follows:  {description  of  contract). 

He  in  like  manner,  for  a  valuable  consideration,  negotiated  and 
sold  the  same,  to  said  R.  B.  Gammel,  and  at  his  request  on  the 
twelfth  day  of  December,  i892,  duly  transferred  and  conveyed  said 
lands,  by  assignment  of  said  certificates  to  Geo.  Burke  and  James  A. 
Frazier  aforesaid.  Which  assignments  were  duly  acknowledged,  and 
on  the  twentieth  day  of  December,  iS95,  duly  entered  of  record  in  the 
office  of  the  Commissioner  of  Public  Lands  and  Buildings  of  the  state 
of  Nebraska.  And  Plaintiff  says  that  at  the  dates  of  said  assign- 
ments and  transfers  by  James  R.  Force  as  aforesaid,  the  Defendant 
R.  B.  Gammel  and  one  Randall  Frazier,  were  engaged  together  in  the 
business  of  buying  and  feeding  stock  in  Burt  county,  Nebraska;  that 


Treasurer  of  said  Burt  county,  Ne- 
braska, at  the  times  and  in  the  manner 
following,  that  is  to  say: 


Interest. 

Unpaid  principal. 

When  due.          Amount. 

When  due.    Amount. 

January  i,  iSqj,  %17.zS 

i894<, 

17.28 

i8«5, 

17.28 

1896, 

17.28 

1897, 

17.28 

i%q8, 

17.28 

1899, 

17.28 

'           1900, 

17.28 

'           190/, 

17.28 

'           190^1 

17.28 

190?, 

17.28 

iqO.it, 

17.28 

1905, 

17.28 

1906, 

17.28 

1907, 

17.28 

icpS, 

17.28 

1909, 

17.28 

'           i9'o. 

17.28 

"           19//, 

ib.qq 

24ih  Dec.  19//,  %288.oo 

No  timber  shall  be  cut  on  said  land 
except  for  necessary  purposes  of  fuel 
for  the  family  of  the  owner  of  this  cer- 
tificate residing  on  said  land,  and  for 
the  erection  thereupon  of  buildings  and 
fences,  and  repairing  the  same;  and  in 
no  case  whatever  shall  waste  or  spoil  be 
made  on  the  premises.  In  case  the 
sz\A  fames  R.  Foree,  his  assigns  or  legal 
representatives,  shall  pay  the  several 
sums  of  money  aforesaid,  punctually 


at  the  times  above  limited,  and  in  all 
other  respects  observe  and  comply  with 
the  laws  governing  the  leasing,  selling 
and  general  management  of  educa- 
tional lands,  the  state  of  Nebraska  will, 
on  the  surrender  of  this  certificate, 
cause  to  be  made  and  executed  unto 
the  sa.\A  fames  R.  Foree,  his  assigns  or 
legal  representatives,  a  deed  conveying 
said  land  in  fee  simple.  But  in  case 
default  be  made  in  said  payments,  or 
either  of  them,  or  the  law  above  men- 
tioned be  not  observed  or  complied 
with,  then  this  certificate  shall  become 
null  and  void,  and  the  right  and  inter- 
est of  said  purchaser  or  his  assigns  in 
and  to  said  lands  will  be  declared  for- 
feited in  the  manner  provided  by  law, 
and  the  title  to  said  land  revert  to  and 
revest  in  the  state  of  Nebraska,  as  abso- 
lutely and  fully  as  if  this  certificate  had 
never  been  issued. 

Witness  my  hand  and  seal  official 
this  24th  day  of  December,  189/. 

(seal)  a.  R.  Humphrey, 

Com'r  Public  Lands  and  Buildings, 

By^.  R.  Simpson,  Deputy. 

Recorded  in  book  D,  page  478 oi  Sale 
of  Certificate  Record. 

Assignment. 

For  and  in  consideration  of  the  sum 
of  %20o.oo  to  me  in  hand  paid  by 
George  Burke  and  fames  A.  Frazier,  I 
hereby  sell,  assign  and  transfer  unto 
the  said  George  Burke  and  fames  A. 
Frazier,  all  my  right,  title  and  interest 
in  and  to  the  northeast  quarter  of  the 
northeast    quarter   of   section    No.   /6, 
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they  were  largely  indebted  to  George  Burke  and  James  A.  Frazier^ 
who  were  doing  business  as  Geo.  Burke  c^  Frazier,  on  account  of 
stock  purchased  for  them.  And  plaintiff  says  that  all  of  said  land 
so  transferred  to  said  Geo.  Burke  6^  Frazier,  was  so  conveyed  to 
secure  such  indebtedness. 

Second:  Plaintiff  says  that  afterward,  to  wit:  on  the yfr^/ day  of 
November,  i895,  the  Defendant,  F.  B.  Gammel,  being  the  equitable 
owner  of  said  sale  certificates,  and  said  real  estate  described  therein, 
subject  to  the  unpaid  purchase  money  due  the  state,  the  said  indebt- 
edness to  Geo.  Burke  &"  Frazier  being  released,  made  an  arrange- 
ment with  Plaintiff,  to  borrow  from  him  six  thousand  doWdss  (^6,000.00) 
and  as  security  therefor,  to  procure  from  said  Burke  &•  Frazier  a 
transfer  of  the  security,  held  by  them,  to  wit:  a  conveyance  to  him 
of  said  described  land  and  assignment  of  said  fifteen  (i5)  sale 
certificates. 


township  No.  22  N.,  range  No.  //  E., 
in  the  county  of  JBurt  and  state  of 
Nebraska. 

Witness  my  hand  this  ^tst  day  of 
August,  i2>g2. 

Two  witnesses:  James  H.  Foree. 

R.  B.  Gammel. 
Rose  E.  Davis. 

Recorded  in  State  Land  Office.  H. 
C.  Russell,  Com.  Book  S,  page  86, 
Dec.  2oth,  1895.  Miscellaneous  As- 
signments. 

Recorded  in  book ,  page of 

the  Records  of  Assignments  of  Sale 
Certificate  this  day  of ,  18 — . 

Com.  Public  Lands  and  Buildings. 
State  of  Nebraska,  \ 
Burt  County.  )  ^^* 

On  this  loth  day  of  December,  A.  D. 
1895,  before  me,  Ed.  Latta,  a  Notary 
Public  duly  appointed  and  qualified 
for  and  residing  in  said  county,  per- 
sonally came  James  R.  Foree,  to  me 
known  to  be  the  identical  person  de- 
scribed in  and  who  executed  the  fore- 
going assignment  and  acknowledged 
the  said  instrument  to  be  his  voluntary 
act  and  deed. 

Witness  my  hand  and  notarial  seal 
the  day  and  year  last  above  written. 
Ed.  Latta,  Notary  Public. 

My  Commission  expires  May  2qth, 
\%g6. 

Ed.  Latta,  Notarial  Seal,  5«r/County, 
Nebraska. 
Recorded  in  State  Land  Office  T 

Book  5,  page  8j,  Dec.  20,  1895.  i 

Miscellaneous    Assignments,  f 

H.  C.  Russell,  Commissioner.  J 
Assignment. 

For  and  in  consideration  of  %b,ooo.oo 
to  me  in  hand  paid  by  Chas.  W.  Ware, 


I  hereby  sell,  assign  and  transfer  unto 
the  said  Chas.  W.  Ware,  of  Chicago, 
Cook  county,  Illinois,  all  my  right,  title 
and  interest  in  and  to  the  N.  E.  4,  of 
N.  E.  4,  of  section  16,  township  No.  22 
N.,  range  No.  11  E.,  in  the  county  of 
Burt  and  state  of  Nebraska. 

Witness  my  hand  this  Z4th  day  of 
November,  I'&q^. 

George  Burke  &>  Frazier. 
George  Burke. 
James  A.  Frazier. 
Two  witnesses: 
W.  I.  Hoopes. 
A.  R.  Kelley. 
Recorded  in  State  Land  Office  Book 
.S",  page  S7.  Dec.  20,  95,   Miscellaneous 
Assignments. 

H.  C.  Russell,  Com. 
State  of  Nebraska,  ) 
Douglas  County,     j 

On  this  14th  day  of  November,  A.  D. 
i89_5',  before  me,  A.  R.  Kelly,  a  notary 
public,  duly  appointed  and  qualified 
for  and  residing  in  said  county,  per- 
sonally came,  Geo.  Burke  a.nd  James  A. 
Frazier,  to  me  known  to  be  the  iden- 
tical persons  described  in  and  who 
executed  the  foregoing  assignment, 
and  acknowledges  the  foregoing  instru- 
ment to  be  their  voluntary  act  and 
deed. 

Witness  my  hand  and  notarial  seal 
the  day  and  year  last  above  written. 
A.  R.  Kelly,  Notary  Public. 
My  Commission  expires  Sep' t  20th, 
\%g8.     A.  R.  Kelly. 

Notarial  Seal, 
Douglas  County,  Nebraska. 
Recorded  in  State  Land  Office,  Book 
5,  page  8g,  Dec.  20th,  iSgj,  Miscella- 
neous Assignments. 

I/.  C.  Russell,  Commissioner." 
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An  engagement  in  writing  between  plaintiff  and  defendant  Gam- 
ntel,  expressive  of  tiie  conditions  under  which  said  certificates  were 
to  be  held  by  plaintiff  was  on  said  day  entered  into,  which  agreement 
was  in  words  and  figures  as  follows:  {setting  out  agree7nent  verbatim).^ 

In  pursuance  of  the  conditions  of  said  written  agreement,  said 
H.  B.  Gammel  executed  his  note  in  the  sum  of  six  thousand  dollars 
(%6,000.00)  payable  to  the  order  of  Geo.  Burke  6^  Frazier,  dated 
No-cember  1st,  i895,  payable /z'^  years  after  date,  with  interest  at  the 
rate  of  ten  per  cent.  (lOfo)  per  annum,  payable  annually  and  at  once, 
before  delivery,  procured  the  endorsement  on  the  back  thereof  by 
Geo.  Burke  ^  Frazier,  and  delivered  the  same  to  Chas.  W.  Ware, 
which  was  accepted  by  him  in  fulfillment  of  said  R.  B.  Gammers 
agreement,  to  execute  his  note  of  six  thousand ^oW^xs  {%6,000.00)  as  in 
said  agreement  set  out.  Said  note  and  the  endorsement  thereon  is  in 
words  and  figures  as  follows :  {setting  out  note  and  indorsement  verbatim).^ 

And    in    further   compliance   with    the   contract   and   agreement, 


1.  Agreement  referred  to  in  the  text 

was  as  follows: 

"This  agreement  made  and  entered 
into  this  jirst  day  of  November,  A.  D. 
1895,  by  and  between  Chas.  IV.  Ware  of 
Chicago,  Cook  county,  Illinois,  and  R. 
B.  Gammel,  of  Burt  county,  Nebraska, 
witnesseth: 

That  for  and  in  consideration  of  the 
sum  of  six  thousand  dollars  {^,ooo.o6) 
payable  five  years  from  date  hereof 
with  interest  at  the  rate  oiten  per  cent. 
{to%)  payable  annually,  and  full  pay- 
ment of  all  unsecured  indebtedness 
that  may  be  owing  to  the  said  R.  B. 
Gammel  to  said  Chas.  W.  Ware  at  the 
time  the  aforesaid  six  thousand  dollars 
{%b,ooo.oo)  becomes  due,  the  said  Chas. 
W.  Ware,  agrees  to  assign,  or  cause  to 
be  assigned  to  the  said  R.  B.  Gammel, 
all  his  right,  title  and  interest  in  and 
to  the  following  state  of  Nebraska, 
school  land  certificates.  Viz.,  to  wit: 
(description  of  sale  certificates'). 

It  is  further  agreed  that  upon  the 
execution  of  this  instrument  the  said 
R.  B.  Gammel  shall  execute  to  Chas. 
W.  Ware,  his  one  promissory  note  dated 
November  first,  189/,  for  six  thousand 
dollars  ($<5,ooo.oo)  payable  five  years 
after  date  with  interest  at  the  rate  of 
ten  per  cent,  (/o^)  payable  annually. 

It  is  also  agreed  that  the  said  R.  B. 
Gammel,  shall,  from  and  after  the  date 
of  this  agreement  have  full  possession 
of  all  lands  covered  by  the  aforesaid 
sale  certificates,  shall  have,  for  his  own 
use,  all  rents,  issues  and  profits  arising 
therefrom;  shall  pay  all  taxes  due  or 
to  become  due,  before  the  same  be- 
come delinquent,  and  shall  perform  all 
obligations  due  to,  and  required  by  the 


state  of  Nebraska  under  such  land 
certificates,  the  same  as  if  he  had  been 
the  original  purchaser;  provided,  how- 
ever, that  in  case  default  is  made  by 
the  said  R.  B.  Gammel  in  the  payment 
of  said  note,  or  in  payment  of  interest 
thereon,  or  any  other  indebtedness 
against  said  land,  and  to  the  county  or 
state,  then  the  said  R  B.  Gammel  =,\iz.\\ 
forfeit  unto  the  said  Chas.  W.  Ware  all 
right  and  interest  in  and  to  said  sale 
certificates  that  might  have  accrued  to 
him  by  a  fulfillment  of  his  part  of  this 
agreement,  and  that  said  Chas.  W. 
Ware  shall  have  the  right  and  option 
to  take  possession  of  all  crops  growing 
on  said  land  and  to  receive  and  con- 
trol all  rents,  issues  and  profits  arising 
therefrom  (whether  due  or  to  become 
due)  at  the  time  such  default  is  made. 

It  is  further  expressly  agreed  that  if 
all  of  said  note,  or  interest  thereon,  all 
obligations  due  the  county  and  state 
on  said  lands  are  fully  paid  at  the  time 
the  aforesaid  six  thousand  dollars 
{%6,ooo.oo)  becomes  due,  then  the  said 
Chas.  W.  Ware,  shall  make  a  full  as- 
signment of  each  and  every  one  of  the 
aforesaid  State  of  Nebraska  school  land 
sale  certificates  to  the  said  R.  B. 
Gammel. 

Witness  our  signature  this  ist  day  of 
November,  iSgj. 

Witness, 

Lizzie  C.  Ware.      Chas.  W.  Ware. 

Witness  to  signature, 
Chas.  W.  Ware. 
H.  C.  Bostwick.      R.  B.  Gammel, 

Witness  to  signature, 
R.  B.  Gammel." 

2.  Note  and  indorsement  referred  to  in 
the  text  were  as  follows; 
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between  plaintiff  and  the  defendant  Gammel,  the  said  R.  B.  Gamtnel 
procured  the  assignment  of  said  fifteen  sale  certificates  by  the  defend- 
ants George  Burke  and  James  A.  Frazter,  who  duly  assigned  all  their 
interest  therein,  both  as  a  firm,  and  as  individuals,  to  the  plaintiff, 
which  said  assignments  were  duly  acknowledged  and  were  afterwards, 
to  wit:  on  the  twentieth  day  of  December,  i895,  duly  recorded  in  the 
office  of  the  Commissioners  of  Public  Lands  and  Buildings  for  the  state 
of  Nebraska.  And  thereupon  said  defendant,  R.  B.  Gammel,  entered 
into  the  full  possession  and  control  of  said  lands,  covered  by  said 
sale  certificates,  being  six  hundred  acres  of  school  land  in  section  six- 
teen (16)  township  tiventy-two  {22)  range  eleven  east  of  the  sixth  prin- 
cipal meridian  in  Burt  county,  Nebraska,  and  being  the  whole  of  said 
section  except  the  southeast  quarter  of  the  southeast  quarter, /i^r/y 
acres;  and  has  had  possession  and  control  thereof  at  all  times  since 
said  date,  and  is  now  in  the  occupancy  thereof.  Copies  of  said  sale 
certificates  together  with  the  assignments  of  same,  are  hereto  attached 
marked  as  exhibits.  One  to  Fifteen  inclusive  and  made  a  part  of  this 
petition. 

Third:  Plaintiff  says  that  the  defendant,  R.  B.  Gamtnel,  has  made 
default  in  the  conditions  of  his  said  assignment  of  said  sale  certifi- 
cates and  his  said  written  agreement  and  transfer  of  said  lands  to 
plaintiff,  in  this,  that  he  has  not  paid  the  interest  on  said  note  of  six 
thousand  dollars,  which  became  due  on  the  first  day  of  November, 
i896,  and  the  same  is  still  unpaid. 

That  the  interest  to  the  state,  on  said  sale  certificates  which 
became  due  and  payable  on  the  first  day  o(  January,  iS96,  in  the 
sum  of  two  hundred  and  fifty  dollars  diwdi  fifty-six  cents  (^50.56)  has 
not  been  paid  by  him  in  accordance  with  the  terms  of  said  Certifi- 
cates and  plaintiff  to  protect  his  interest  in  said  premises  was  obliged 
to  pay  and  did  pay  the  same  on  July  26th,  i897.  And  he  has  made 
further  default  in  his  failure  to  pay  the  interest  to  the  state  thereon 
which  became  due  January  first,  iS97,  in  the  sum  of  two  hundred  fifty 
dollars  zxid  fifty- six  cents  (%250.56).  Nor  has  he  paid  the  state  and 
county  taxes  for  the  year  \W6  past  due  and  delinquent,  on  the 
improvements  on  said  land.  By  reason  of  which  default  plaintiff's 
right  to  foreclose  his  said  security,  in  said  land  and  sale  certificates, 
and  his  right  to  the  possession  and  control  of  the  land  described  in 
said  sale  certificates,  together  with  all  crops  growing  thereon,  has 
become  absolute,  upon  plaintiff's  election,  and  plaintiff  elects  to 
foreclose  and  take  possession  thereof.     And  plaintiff  says  there  is 

"No And   the   endorsements  are  expressly 

South  Omaha,  Nebraska,  agreed  to. 

November  ist,  1895".  P.  O.  Address 

%booo.oo  R.  B.  Gammel. 

Five  years  after  date,  we,  or  either        The   makers    and   endorsers    hereof 

of  us,  promise  to  pay  to  Geo.  Burke  (2r»  hereby   severally   waive    presentment, 

Frazier,  or  order,  six  thousand  and  nof^  demand,  protest,  and  notice  of  non-pay- 

dollarst  for  value  received,  payable  at  ment,  and  each  hereby  agrees  that  any 

The  South  Omaha  National  Bank,  South  holder  may  extend  the  time  of  payment 

Omaha,  Nebraska,  with  interest  at  the  for  any  or  all  the  makers  or  endorsers, 
rate  of  ten  per  cent,  per  annum  from         Pay  to  the  order  of  Chas.  (V.  Ware. 
date,    payable     annually    until     paid.  George  Burke  &'  Frazier." 
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now  due  him  the  full  sum  of  six  thousand  dollars  on  his  said  note, 
together  with  interest  at  ten  per  cent,  per  annum  from  Nweviber  firsts 
\W6.  And  there  is  due  him  the  further  sum  of  t7Vo  hundred  and  fifty 
diO\\dL.x%2iX\^  fifty -six  cents  interest  paid  the  state  as  above. 

Fourth:  The  defendant,  Irene  Gammel,  claims  some  interest  in 
said  premises  as  plaintiff  is  informed,  the  nature  and  extent  of  such 
interest  plaintiff  is  not  advised,  but  says  the  same,  if  any,  is  junior 
and  inferior  to  plaintiff's  lien. 

Fifth:  No  proceedings  at  law  have  been  had  for  the  recovery  of 
the  debt  secured  as  aforesaid,  or  for  any  part  thereof,  nor  has  said 
debt,  or  any  part  thereof,  been  collected  and  paid. 

Sixth:  Plaintiff  further  says  that  the  word  "or"  on  the  second 
page  of  said  written  contract,  hQ.\x\gt\\&  first  word  in  the  eleventh  line 
counting  from  the  top  of  said  page,  was  by  mistake  of  the  typewriter 
written  instead  of  the  word  "and,"  which  was  the  word  intended  by 
the  parties  to  said  agreement. 

Wherefore,  plaintiff  prays  that  said  written  agreement  be  reformed 
to  comply  with  the  intent  of  the  parties  thereto,  viz:  that  the  word 
"  and  "  be  substituted  for  the  word  "  or;  "  That  said  sale  certificates 
so  assigned  to  plaintiff  be  construed  to  be  a  mortgage  securing  the 
payment  of  plaintiff's  said  note  of  six  thousand  dollars,  and  that  the 
same  be  decreed  a  lien  on  said  premises,  subject  only  to  the  unpaid 
purchase  money  and  interest  due  thereon  to  the  state.  That  the 
defendants  be  forever  barred  of  all  right  and  equity  of  redemption  in 
said  sale  of  certificates,  and  the  land  therein  described.  That  an 
accounting  be  had  of  the  amount  due  the  plaintiff,  and  that  unless 
the  same  be  paid  by  a  day  to  be  named  by  the  Court,  that  the  defend- 
ant, R.  B.  Gammel,  be  decreed  to  have  forfeited  unto  said  plaintiff 
all  right  and  interest  in  and  to  said  sale  certificates  and  in  the  land 
described  in  them,  and  that  plaintiff  have  a  strict  foreclosure  of  said 
contracts  and  agreements  intended  as  a  mortgage,  and  that  said 
Chas.  IV.  Ware  be  decreed  and  given  possession  of  said  six  hundred 
acres  of  land,  in  said  sale  certificates  described,  together  with  all 
crops  growing  thereon,  and  all  issues,  rents,  and  profits  arising  there- 
from, and  for  such  other  and  further  relief  as  may  be  due  in  equity. 

{Concluding  with  signature  and  verification  as  in  Form  No.  5923.^ 

(8)  To  Foreclose  Land  Contract.^ 

FOR  SPECIFIC  PERFORMANCE,  OR  STRICT  FORECLOSURE  OF  EQUITIES  AND 
REMOVAL   OF  CLOUD. ^ 

1.  In  foreclosing  land  contracts  for  the  term  foreclosure  proceedings  really  col- 
purchase  of  real  property,  strict  fore-  lection  proceedings,  and  with  us  a  sale 
closure  is  permitted.  Harrington  v.  is  the  universal  means  of  satisfaction. 
Birdsall,  38  Neb.  176;  Church  v.  Smith,  To  apply  the  doctrine  of  strict  fore- 
39  Wis.  492;  Mclndoe  v.  Morman,  26  closure  to  the  vendor's  lien,  and  not  to 
Wis.  588.  an   express   mortgage,    is  a  direct  re- 

But  see  row/ra,  as  totherulein  iT/iV^?-  versai  of  all  rules  and  in  violation  of 

gan,  Fitzhugh  v.  Maxwell,  34  Mich.  13S,  equitable  principle  and  analogy." 
in   which   case  the   court  said:     "The         2.  Consult  also    the   titles   Removal 

American  theory  of  mortgages,  as  se-  OF  Cloud;  Specific  Performance. 
curities  and  not  estates,  makes  what  we 
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Form  No.  i  3  9  1 2 . 
(Precedent  in  Foster  v.  Ley,  32  Neb.  405.)' 

[{Commencement  as  in  Form  No.  5923. ) 

First  —  That  on  the  eleventh  day  of  February,  a.  d.  i855,  plaintiff  was 
the  owner  in  fee  of  real  estate  situated  in  said  county  as  follows:  Lots 
eight  (8),  nine  (9)  and  ten  {10)  in  Bears  addition  to  the  city  of 
N or  folk. Y- 

Second — That  on  the  eleventh  da.Y  oi February ,  1 855,  plaintiff  entered 
into  contract  for  the  sale  of  said  premises  to  one  C.  Tuley  Beezley,  a 
copy  of  which  said  contract  is  hereto  attached,  marked  "  Exhibit  A""^ 
which  said  contract  was,  on  \.\\&  fifteenth  day  oi  June,  1S88,  filed  for 
record  in  the  office  of  the  county  clerk  of  said  county,  and  is  recorded 
in  book  I4  of  deeds,  at  page  15^,  of  the  records  of  said  county. 

Third — That  on  the  twenty-third  day  of  February,  1S88,  the  interest 
of  said  C.  Tuley  Beezley  in  and  to  said  contract  and  the  said  premises 
therein  described  was  transferred  by  written  assignment  to  the 
defendants,  a  copy  of  which  is  hereto  attached,  marked  "  Exhibit  j9," 
and  on  the  first  day  of  May,  1S88,  said  assignment  was  filed  for  record 
in  the  office  of  the  county  clerk  of  said  county,  and  is  recorded  in 
book  14  of  deeds,  at  page  74,  of  the  records  of  said  county. 

Fourth  — That  on  the  fifteenth  day  of  June,  1S88,  at  the  time  when 
by  the  terms  of  said  contract  the  said  defendants,  as  assignees  of  the 
interest  of  said  C.  Tuley  Beezley,  were  required  to  pay  to  the  said 
plaintiff  the  sum  of  %1,350,  and  to  receive  a  deed  to  the  said  premises, 
and  execute  and  deliver  to  plaintiff  their  notes,  secured  by  mort- 

1.  A  demurrer  to  this  petition  was  appears  on  the  duly  recorded  plat 
held  to  have  been  properly  overruled  thereof  now  on  file  in  the  office  of  the 
and  that  plaintiff  was  entitled  to  spe-     county  clerk  of  said  county. 

cific  performance   of  contract  by  pay-  And    C.  Tuley  Beezley  has    agreed    to 

ment  of  the  amount  with  interest,  or  to  purchase  said  premises,  and   to  make 

the  cancellation  thereof  of   record  as  a  payment  as  follows: 

cloud  upon  his  title.  One  hundred  and  fifty  dollars  upon 

See  also  supra,  note  3,  p.  400.  the   delivery  of  this  bond,  %i,jjo  fune 

2.  The  matter  supplied  and  to  be  i^,  i?>88,  and  interest  on  the  whole 
supplied  within  [  ]  will  not  be  found  amount  of  the  purchase  price  unpaid, 
in  the  reported  case.  at  eight  per  cent,  per  annum   from  the 

3.  Exhibit  A,  referred  to  in  the  text  is  nth  day  of  February,  ii88,  and  to  exe- 
as  follows:  cute    notes   and    mortgages    upon    the 

"  Bond  for  deed.    ¥\\&dfuneij,i2>88,  said  premises  for  the  remainder  of  the 

at  <?  o'clock  a.  m.  purchase  money,  notes  to  draw  interest 

Know  all  men  by  these  presents,  that  at  eight  per  cent.; 
I,  Walter  Foster,    of   Norfolk,   Madison         Therefore,  the  condition  of  this  obli- 

cowtity,  Nebraska,  3im  held  and  firmly  gation  is  such  that  if  the  above  bounden 

bound  unto  C.    Tuley  Beezley,   of  Nor-  Walter  Foster  will  convey  said   prem- 

folk,  Nebraska,  in  the  penal  sum  oifive  ises  by  deed  of  general  warranty  and 

thousand  dollars,   for    the   payment  of  clear  of  all  incumbrances  except  taxes 

which  I  bind  myself  firmly   by   these  of  iScSy  and  x'i>88,  unto  the  said  C.  Tuley 

presents  upon  conditions  as  follows:  Beezley,  upon  paymentof  said  considera- 

Whereas,  I,  the  said  Walter  Foster,  tion  at  the  time  above  stipulated,  then 
have  agreed  to  sell  and  convey  unto  this  obligation  to  be  void,  otherwise  to 
the  said  C  Tuley  Beezley,  for  the  con-  be  and  remain  in  full  force  and  effect, 
sideration  of  yfz/^  //<<7«ja«(/ dol lars,  the  Witness  my  signature  hereto  sub- 
following  described  premises,  to-wit:  scribed  this  nth  day  of  February,  A.  D. 
lots  eight,  nine,  and  ten,  in  Bear' s  addi-  l8<?<y. 

tion  to  the  city  oi  Norfolk,  Nebraska,  as  Walter  Foster." 
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gage  on  said  premises  for  the  balance  of  the  purchase  price.  The 
plaintiff  demanded  of  the  said  defendants  ;i  performance  by  them  of 
the  conditions  of  the  contract,  and  offered  and  was  ready  to  execute 
and  deliver  to  the  said  defendants  a  warranty  deed  to  said  premises, 
clear  of  all  incumbrances,  according  to  the  terms  of  said  contract; 
but  the  defendant  refused  to  pay  the  sum  of  money  and  receive  the 
said  deed  and  execute  said  notes  and  mortgage  according  to  the 
terms  of  said  contract,  by  reason  whereof  the  defendants  forfeited  all 
right  and  title  in  and  to  the  said  premises. 

Fifth  —  The  said  contract  and  record  thereof  is  a  cloud  upon  the 
plaintiff's  title  to  said  premises. 

Sixth  —  The  plaintiff  brings  now  into  court,  for  the  use  of  said 
defendants,  a  warranty  deed  to  the  said  premises,  clear  of  all  incum- 
brances except  the  taxes  for  the  years  i857  and  i85^,  to  be  delivered 
to  the  said  defendants  upon  a  performance  by  them  of  the  terms  of 
said  eontract. 

Plaintiff  therefore  prays  that  the  defendants  be,  by  the  court, 
required  to  perform  the  conditions  of  said  contract,  and  pay  into 
court  for  the  use  of  this  plaintiff  the  sum  of  $1,350,  due  and  payable 
on  the  fifteenth  day  oi  June,  iS88,  together  with  interest  from  the 
e/eventh  day  oi  February,  \^88,  and  to  execute  and  deliver  to  the 
plaintiff  their  notes  and  mortgage,  as  required  by  the  terms  of  the  said 
contract,  and  that  upon  their  failure  so  to  do,  within  the  time  to  be 
named  by  the  court,  that  the  defendants  be  decreed  to  have  forfeited 
all  right  under  said  contract  and  assignment;  and  that  the  said  con- 
tract and  record  thereof  and  cloud  thereby  occasioned  to  the  plain- 
tiff's title  be  removed,  and  title  to  said  premises  be  quieted  in  the 
plaintiff  as  against  defendants  and  all  other  persons  claiming  under 
them,  and  for  such  other  relief  as  may  be  just  and  equitable. 

[(^Concluding  with  signature  and  verification  as  in  Form  No.  5923. y\^ 

(9)  To  Foreclose  Railway  Mortgage. 

Form  No.  i  3  9  i  3 .' 

(^Commencement  as  in  Form  No.  1^281.^ 

James  Cheever,  of  Boston  in  the  state  of  Massachusetts,  and  Edwin  F. 
Hart,  of  the  city  of  Boston  and  state  of  Massachusetts,  bring  this 
their  bill  of  complaint  against  the  Rutland  and  Burlington  Railroad 
Company,  a  corporation  organized  and  existing  under  the  laws  of  said 
state  of  Vermont,  and  thereupon  your  orators  complain  and  say: 
That  the  defendant,  the  Rutland  and  Burlington  Railroad  Company  is 
a  corporation  created  and  existing  under  the  laws  of  the  state  of 
Vermont  and  having  its  principal  office  for  the  transaction  of  its 
business  in  the  city  and  county  of  Rutland  in  said  state. 

And  your  orators  further  show  that  theretofore  and  on  or  about 

1.  The  matter  to  be  supplied  within  []  See,  also,  generally,  supra,  note  3, 
will  not  be  found  in  the  reported  case.  p.  400. 

2.  This  bill  is  based  upon  the  facts  Compare  also  Form  No.  13906,  supra, 
set   out    in    Cheever   v.   Rutland,   etc.,  and  notes  thereto. 

R.  Co.,  39  Vt.  653. 
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theyfr^/ day  oi  February,  i851,  the  said  defenoant  being  thereunto 
duly  authorized  by  its  president  and  secretary  and  under  its  cor- 
porate seal,  made  and  executed  its  eighteen  hundred  bonds,  num- 
bered consecutively  and  including  from  one  to  eighteen  hundred  each, 
for  the  sum  of  one  thousand  dollars,  bearing  date  on  %dXdi  first  day  of 
February,  iS5J,  by  the  .terms  of  which  bonds  the  said  defendant 
promised  to  pay  to  the  holder  of  each  bond  the  sum  of  one  thousand 
dollars,  in  gold  coin  of  the  United  States,  at  its  then  existing 
standard  of  weight  and  fineness,  and  to  pay  the  same  tilieive  years 
after  the  date  hereof,  to  wit:  On  \.h&  first  day  of  February,  i863,  and 
also  interest  hereon  at  the  rate  of  seven  per  cent,  per  annum,  payable 
semi-annually,  in  like  gold  coin,  on  the  first  day  of  August  and 
February  of  each  year. 

And  your  orators  further  show  that  on  or  about  said  _/?rj/ day  of 
February,  iS51,  the  said  defendant,  in  order  to  secure  the  payment 
of  the  principal  and  interest  due  on  said  bonds,  executed  and 
delivered  to  your  orators  a  certain  mortgage  or  deed  of  trust  whereby 
it  conveyed  to  your  orators  as  trustees  all  its  right  of  way,  railroad 
and  other  property  more  particularly  described  in  said  mortgage  as 
follows:  {^Here  insert  description). 

And  your  orators  further  show  that  it  was  expressly  provided  in 
said  mortgage  or  deed  of  trust,  that  on  default  of  payment  of 
principal  or  interest  as  the  same  fell  due,  lox  four  months  after 
demand  of  paymfent,  your  orators  might  take  possession  of  the  said 
railroad  and  all  the  property  appertaining  to  and  connected  therewith 
and  hold  and  use  the  same  and  apply  the  net  proceeds  in  payment  of 
the  debt  in  arrears. 

*  And  your  orators  further  show  that  said  mortgage  or  deed  of 
trust  contained  also  the  following  provisions  {insert  any  other  clauses 
of  the  mortgage  not  included  in  the  foregoing  and  necessary  to  be  statedy, 
and  your  orators  further  show  that  on  or  about  tho.  first  day  of 
August,  iS53,  the  said  defendant  executed  and  delivered  to  Thomas 
Thatcher,  George  H.  Birchard,  James  Stewart  and  Samuel  Henshaw, 
as  trustees,  its  one  thousand  two  hundred  other  bonds,  each  of  like 
denomination  and  terms  as  those  executed  and  delivered  to  your 
orators,  but  bearing  date  the  saidy?rj/  day  of  August,  iS53,  and  your 
orators  further  show  that  to  secure  the  payment  of  said  last  men- 
tioned bonds,  the  said  defendant  executed  and  delivered  to  said  last 
mentioned  parties  a  second  mortgage  or  deed  of  trust  covering  the 
same  property  as  the  mortgage  or  deed  of  trust  executed  and 
delivered  to  your  orators  and  containing  similar  conditions,  but 
subject  thereto. 

And  your  orators  further  show  that  on  or  aoout  the  first  day  of 
Jfay,  \2>54,  the  said  defendant  executed  and  delivered  to  Ellis  Gray 
Loring,  David  A.  Smalley  and  Charles  F.  Catlin,  as  trustees,  its  ojjc 
thousand  two  hundred  other  bonds,  of  like  terms  and  denomination  as 
those  aforementioned,  together  with  its  mortgage  or  deed  of  trust 
to  secure  the  same,  covering  the  same  property  as  those  aforemen- 
tioned and  containing  similar  conditions,  but  subject  thereto. 

And  your  orators  further  show  that  in  the  summer  of  \855,  serious 
and  expensive  litigation  between  the  trustees  under  the  first,  second 
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and  ///m/ deeds  of  trust  or  mortgage  as  aforesaid  was  impending  in 
regard  to  the  possession  of  said  road  and  property,  whereupon  com- 
mittees were  appointed  by  separate  meetings  of  the  first  and  second 
mortgage  bondholders,  attended  by  a  very  large  majority  of  the 
bondholders,  to  confer  together,  and  endeavor  to  agree  on  terms  of 
arrangement  relative  to  the  possession  of  said  road  and  property; 
that  said  committees  did  confer  together  and  agree  upon,  and  report 
to  the  meetings  by  whom  they  were  respectively  appointed,  certain 
terms  of  arrangement  in  writing,  which  were  unanimously  adopted 
by  said  meetings;  and  the  respective  trustees  were  requested  to  take 
measures  to  carry  them  into  effect,  and  cause  them  to  be  embodied 
in  a  binding  decree  of  the  Court  of  Chancery  for  the  state  of  Vermont, 
in  a  suit  to  be  instituted  among  said  parties  for  that  purpose;  and  a 
copy  of  said  terms  of  arrangement  is  annexed  and  made  a  part  of 
the  bill. 

And  your  orators  further  show  that,  in  pursuance  of  said  agree- 
ment and  the  aforesaid  request  of  said  bondholders,  a  suit  was  insti- 
tuted in  the  Court  of  Chancery  for  the  county  of  Rutland,  at  the 
September  term  thereof,  iSJ5,  in  favor  of  said  trustees  of  the  said 
three  mortgages,  namely,  Ellis  Gray  Loring,  Thomas  Thatcher,  Samuel 
Hensha7v  and  David  A.  Smalley,  as  orators,  against  said  Rutland  and 
Burlington  Railroad  Company  and  certain  prominent  bondholders 
under  each  of  said  mortgages,  namely,  James  Cheever  and  William 
Minot,  Junior,  of  Boston,  under  said  first  mortgage,  Paris  Fletcher,  of 
Bridport,  in  the  state  of  Vermont,  and  Benjamin  T.  Reed,  Harrison 
Fay  and  SoutJnvorth  Shaw,  of  said  Boston,  under  said  second  mortgage, 
and  William  G.  Billings  and  Benjamin  Thaxter,  of  said  Boston,  under 
said  third  mortgage,  as  defendants,  and  likewise  all  other  bondholders 
under  said  mortgage  who  might,  upon  notice,  come  in  and  appear  in 
said  suit;  the  bondholders  being  very  numerous,  widely  scattered  in 
different  states,  an^  the  names  of  many  being  unknown  to  any  of  the 
orators  in  said  suit. 

And  in  and  by  said  bill  the  existence  and  situation  of  all  of  said 
mortgages  were  fully  set  forth,  and  the  controversy  that  had  arisen 
in  regard  to  the  possession  of  the  same,  and  the  proceedings  and 
agreements  of  said  different  classes  of  bondholders  in  the  premises, 
and  all  the  facts  and  circumstances  hereinbefore  set  forth  by  the 
orators,  were  fully  and  at  large  recited.  And  it  was  further  stated 
that  it  was  not  reasonably  practicable  to  ascertain  the  names  of  all 
the  said  bondholders.  And  the  orators  in  said  bill  prayed  that  the 
court  would  order  due  notice  to  be  given  to  all  parties  interested  in 
such  manner  as  the  court  should  direct,  and  so  that  all  said  bond- 
holders should  be  bound  by  the  decree;  and  that  the  court  would 
direct  and  instruct  the  plaintiffs  relative  to  their  respective  rights 
and  duties  under  said  mortgages,  and  in  the  premises  set  forth  in 
the  bill,  and  would  adjudicate  and  decree  among  the  parties  as  to  the 
possession  of  said  road  and  property,  and  the  disposition  to  be  made 
of  the  earnings  and  income  thereof,  and  for  further  relief. 

And  such  proceedings  were  had  upon  said  bill  that  due  notice  was 
given,  according  to  the  direction  of  the  court,  to  all  persons  and 
parties  interested;  and  the  defendant  appeared,  and  made  answer  to 
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said  bill.  And  the  court,  upon  full  hearing  and  consideration,  made 
a  decree  in  said  cause  between  said  parties,  which  was  and  is  in  all 
respects  valid  and  binding  upon  all  of  said  parties,  and  upon  all  of 
the  bondholders  under  all  of  the  said  mortgages,  and  still  remains 
in  force  and  effect,  in  no  wise  vacated,  set  aside  or  impaired.  And 
your  orators  annex,  and  pray  leave  to  refer  to,  as  a  part  of  said  bill, 
a  copy  of  the  substance  of  said  answer  and  exhibit,  and  a  full  copy 
of  said  decree. 

And  your  orators  further  show  that  in  and  by  said  decree,  and  in  full 
conformity  to  and  pursuance  of  said  agreement  of  the  bondholders 
under  said  various  mortgages,  it  was;  among  other  things,  and  sub- 
ject to  certain  provisions,  therein  ordered  that  the  trustees  of  said 
second  mortgage  should  have  and  retain  possession  of  said  road  and 
property  (applying  the  earnings  and  income  thereof  as  therein  directed, 
and  for  the  benefit,  in  the  first  instance,  of  said  first  mortgage)  from 
the  date  of  said  decree  until  the  maturity  of  the  principal  of  said 
first  mortgage  bonds,  on  the  first  day  of  February,  iS63;  and  that 
the  possession  of  said  road  and  property  should  then  be  surrendered 
(if  said  bonds  remained  unpaid)  to  the  trustees  of  said  first  mort- 
gage, and  under  the  provisions  of  said  mortgage. 

And  your  orators  further  show  that  said  decree,  and  all  the  pro- 
visions and  stipulations  thereof,  have  been,  on  their  part,  fully  kept 
and  performed;  and  said  .$-if^^«^ mortgage  trustees  have  retained,  and 
have  permitted  to  retain,  the  possession  of  said  road  and  property 
from  thence  hitherto,  without  interference  or  restraint,  and  have 
occupied  and  held  the  same  throughout  under  said  decree,  and  under 
protection  of  its  proceedings,  although  the  payments  to  the  use  of 
said  first  mortgage  had  been  far  less  than  were  contemplated  in  said 
decree,  and  far  less  than  they  should  have  been  from  said  property. 

And  the  orators  now  insist  that,  said  period  having  elapsed  and 
said  bonds  remaining  wholly  unpaid,  with  a  large  arrear  of  interest, 
and  the  security  afforded  by  said  mortgage  being  entirely  insuffi- 
cient, they  are  now  entitled  to  have  said  agreement  of  parties  and 
said  decree  confirmed  on  their  side,  and  to  have  possession  of  said 
road  and  property,  in  accordance  with  its  provisions;  and  that,  if 
the  express  condition  of  their  said  mortgage  is  not  sufficient,  as 
they  insist  it  is,  to  entitle  them  to  such  possession  pending  this  suit, 
that  said  agreement  and  decree  entitle  them  to  such  possession, 
and  should  be  enforced  to  that  extent  by  the  summary  order  of  the 
court  in  this  cause. 

In  consideration  whereof,  and  inasmuch  as  your  orators  are  remedi- 
less in  the  premises  at  and  by  the  strict  rules  of  the  common  law, 
and  are  only  relievable  in  a  court  of  equity,  where  matters  of  this 
kind  are  properly  cognizable  and  relievable. 

Your  orators  therefore  pray  that  an  account  be  taken  of  the  amount 
of  principal  and  interest  due  your  orators  as  trustees  under  the  bonds 
executed  and  delivered  them  as  hereinbefore  set  forth  and  the  names 
of  the  lawful  holders  of  said  bonds  be  ascertained;  and  that  the  said 
defendants  be  decreed  to  pay  to  your  orators,  as  trustees,  the  amounts 
thus  found  due,  together  with  the  costs  of  this  suit,  by  a  short  day 
appointed  by  this  honorable  court,  for  the  purpose,  and  in  default 
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thereof  that  the  said  defendant  the  Rutland  and  Burlington  Railroad 
Company,  and  all  the  persons  claiming  through  or  under  it,  be  abso- 
lutely foreclosed  and  forever  barred  of  and  from  all  rights  and  equity 
of  redemption  in  or  to  the  said  mortgaged  property  and  every  part 
thereof,  and  may  deliver  up  to  your  orator  all  deeds,  papers  or 
writings  in  its  custody,  possession  or  power  relating  to  or  concerning 
the  said  mortgaged  property  or  any  part  thereof. 

And  that  this  honorable  court  will  execute  said  decree  before 
mentioned,  and  direct  said  railroad  company,  and  said  Smalley,  Catlin 
and  said  Birchard  and  Stewart,  trustees  as  aforesaid,  and  all  agents 
and  servants  of  them  or  either  6f  them,  to  deliver  possession  to  the 
said  Cheever  zxidi  Hart,  trustees  as  aforesaid,  of  all  the  property,  both 
real  and  personal,  which  the  said  trustees  under  said  second  vt\oxtgdi^t 
may  have  obtained  from  any  and  all  sources  by  virtue  of  or  belong- 
ing to  the  trust  aforesaid,  to  be  held  and  administered  upon  by  your 
orators,  trustees  under  saidyfrj-/  mortgage,  according  to  the  terms 
and  conditions  of  saidyfrj/  mortgage,  and  under  the  rules  and  direc- 
tions of  this  court;  and  that  this  court  award  a  writ  of  possession  of 
such  premises  and  property  to  your  orators,  trustees,  upon  and  in 
furtherance  of  said  decree. 

And  may  it  please  the  court  to  grant  unto  your  orators  a  writ  of 
subpoena  {continuing  and  concluding  as  in  Form  No.  Jf2Sl). 

b.  Stipulation  for  Decree. 

Form  No.  139  14. 

(Precedent  in  Bissell  v.  Marine  Co.,  55  111.  166.)' 

State  of  Illinois,  I  Superior  Court  of  Chicago. 

Cook  County.       ]  ^^'  In  Chancery. 

The  Marine  Co.  of  Chicago         1 

Mary  Josephine  Bissell,  Rhoda  Emily  \ 

Bissell,  Isaac  N.  Arnold,  et  al.         J 

It  is  hereby  stipulated  and  agreed  by  and  between  Mary  Josephine 
Bissell  and  Rhoda  Emily  Bissell,  two  of  said  defendants,  and  the  said 
complainants,  that  the  court  shall  enter  a  decree  of  strict  foreclosure 
against  the  premises  described  in  the  bill  of  complaint,  in  favor  of 
the  complainants,  for  amount  due  upon  note  and  mortgage,  to-wit: 
$1609  and  int.  from  January  1,  1S6O.  The  complainants  to  take  the 
said  lands  in  full  satisfaction  of  such  decree. 

October  25,  i865. 
Signed  in  presence  of  )  Mary  J.  Bissell. 

Charles  W.  Thomas.  \  Rhoda  Emily  Bissell. 

e.  Decree.' 

1.  A  decree  was  properly  rendered  2.  Beqaisites  of  Decree — Generally. — 
for  the  amount  named  in  the  stipula-  For  the  formal  parts  of  a  decree  in  a 
tion,  with  ten  per  cent,  interest.  particular   jurisdiction    see    the    titles 
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Judgments  and   Decrees,  vol.   lo,  p. 

645- 

See  also  infra,  note  i,  p.  689,  for 
matters  which  relate  to  decrees  in  fore- 
closure proceedings,  generally,  whether 
complainant  seeks  strict  foreclosure  or 
equitable  foreclosure. 

Amount  of  Decree.  —  The  nominal 
amount  for  which  a  decree  in  strict  fore- 
closure is  rendered  is  im'material.  even 
though  it  exceed  the  amount  claimed 
in  the  bill,  in  a  case  where  the  parties 
agree  that  the  decree  shall  be  en- 
tered afid  the  premises  taken  in  full 
satisfaction  thereof.  Bissell  v.  Marine 
Co.,  55  ni.  165. 

Appropriation  in  inverse  order  of 
alienation,  where  part  of  the  property 
has  been  alienated,  need  not  be  pro- 
vided for  in  a  decree  of  strict  fore- 
closure. Waters  v.  Hubbard,  44  Conn. 
340. 

Day  for  payment  should  be  set  out 
in  a  decree  for  strict  foreclosure,  and 
the  decree  should  provide  that,  in  case 
of  default  in  the  payment  on  that  day, 
the  equity  of  redemption  be  foreclosed 
and  barred.  Farrell  v.  Parlier,  50  111. 
274;  Kendall  v.  Treadwell  (Supreme  Ct. 
Spec.  T.)  14  How.  Pr.  (N.  Y.)  165. 

In  case  of  two  defendants ,  it  seems  that 
the  decree  may  require  one  defendant 
to  pay  a  certain  debt  or  be  foreclosed, 
and  another  defendant,  on  his  failure  to 
pay,  to  pay  a  part  of  the  debt  or  be  fore.' 
closed.  Waters  v.  Hubbard,  44  Conn. 
340. 

Personal  decree  for  deficiency  should 
not  be  rendered  in  a  decree  for  strict 
foreclosure.  Waters  v.  Hubbard,  44 
Conn.  340:  Fountain  v.  Walther,  66  111. 
App.  529;  Bean  v.  Whitcomb,  13  Wis. 
431- 

In  Bean  v.  Whitcomb,  13  Wis.  431,  a 
judgment  for  strict  foreclosure  which 
adjudged  that  the  defendants,  the  mort- 
gagor and  subsequent  incumbrancers 
pay  the  amount  due  within  a  specified 
time  or  in  default  thereof  to  be  barred, 
etc.,  was  held  not  to  be  an  absolute  per- 
sonal judgment  against  the  subsequent 
incumbrancers  or  even  against  the 
mortgagor,  it  carrying  "on  its  face  the 
antidote  to  such  a  construction." 

Provision  for  issuance  of  writ  of  assist- 
ance may  be  incorporated  in  a  decree  of 
strict  foreclosure  of  a  land  contract, 
that  remedy  being  within  the  inherent 
power  of  chancery.  Diggle  z*.  Boulden, 
48  Wis.  477. 


"  It  is  only  in  the  case  where  the  de- 
cree contains  no  order  for  the  surrender 
of  the  possession  that  it  is  required  that 
there  should  have  been  an  injunction  to 
deliver  possession  before  the  issuing  of 
a  writ  of  assistance  to  put  the  purchaser 
in  possession.  But  when  a  decree  of 
foreclosure,  as  it  did  in  this  case,  directs 
the  mortgagor  or  the  party  in  possession 
of  the  mortgaged  premises  to  surrender 
up  the  possession  to  the  purchaser,  the 
court,  upon  the  proper  showing  by  af- 
fidavit being  made,  will  issue  a  writ  of 
execution  of  the  order  to  put  the  pur- 
chaser in  possession  without  there  hav- 
ing been  a  precedent  injunction  to  de- 
liver possession."  Kessinger  v.  Whit- 
taker,  82  111.  22;  Aldrich  v.  Sharp,  4  111. 
261. 

In  Buswell  v.  Peterson,  41  Wis.  82, 
judgment  was  rendered  in  plaintiff's 
favor  foreclosing  defendant's  equity  of 
redemption,  unless  within  ninety  days 
he  should  pay  the  balance  of  the  pur- 
chase money  found  due  with  interest 
and  costs,  and  that  upon  default  of  such 
payment  plaintiff  should  have  posses- 
sion of  the  land,  and  defendant  was 
ordered  to  deliver  up  to  plaintiff  the 
possession  thereof.  It  was  held  in  this 
case  {distinguishing  Landon  v.  BDrke, 
36  Wis.  378),  that  the  plaintiff  would  be 
compelled  to  apply  to  the  court  for  other 
process  to  place  him  in  possession  of 
the  premises  in  execution  of  the  judg- 
ment. In  Landon  v.  Burke,  .f7//irrt,  the 
sheriff  was  expressly  authorized  upon  a 
certified  copy  of  the  judgment  to  re- 
move the  defendant  from  the  premises 
and  to  put  the  plaintiff'  in  possession 
thereof  without  any  application  to  the 
court. 

In  California,  it  has  been  held  that 
although  the  decree  contains  no  di- 
rection to  deliver  the  possession,  and 
though  at  the  time  of  the  application 
for  the  writ  no  preliminary  order  of 
such  delivery  of  possession  has  been 
made,  the  purchaser  at  a  foreclosure 
sale  is  entitled  to  a  writ  of  assistance. 
Montgomery  v.  Middlemiss,  21  Cal. 
103;  Montgomery  z^.  Byers,  21  Cal.  107. 
See  also  Burton  v.  Lies,  21  Cal.  87. 

Provision  for  Redemption.  —  In  Clark 
V.  Reyburn,  8  Wall.  (U.  S.)  318,  one  of 
the  questions  considered  was,  "  Can  a 
decree  of  strict  foreclosure  which  does 
not  find  the  amount  due,  which  allows 
no  time  for  the  payment  of  the  debt 
and  the  redemption  of  the  estate,  and 
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which  is  final  and  conclusive  in  the  first 
instance,  be  sustained?"  It  was  held 
that,  in  the  absence  of  some  special 
law  authorizing  it,  such  a  decree  could 
not  be  sustained. 

Surrender  of  Possession.  —  "  It  is  the 
common  practice  in  the  courts  of  chan- 
cery in  this  state  [Illinois],  and  many 
other  of  the  United  States,  upon  the 
foreclosure  of  mortgages,  to  decree  a  sur- 
render of  the  possession  and  title  papers 
by  the  mortgagor  and  those  claiming 
under  him."  Lawrence  v.  Lane,  9  111. 
354;  Baker  v.  Scott,  62  111.  86. 

EfiFect  of  Decree  of  Strict  Foreclosure.  — 
In  Gates  v.  Boston,  etc..  Air  Line  R. 
Co.,  53  Conn.  333,  Stoddard,  J.,  says: 
"  In  this  state  [Connecticut],  irrespec- 
tive of  legislative  or  judicial  authority 
in  the  special  instance,  the  effect  of  a 
foreclosure  is  to  vest  absolutely  the 
property  of  the  mortgagor  in  the  mort- 
gagee. It  simply  cuts  off  the  right  of 
redemption  existing  in  the  mortgagor, 
and  thereafter  the  mortgagee  stands 
with  reference  to  the  mortgaged  prop- 
erty in  the  same  relation  as  did  the 
mortgagor."  See  also  upon  this  point 
Andreass  v.  Hubbard.  50  Conn.  351; 
New  Haven  Pipe  Co.  v.  Work,  44  Conn. 
230;  Waters  v.  Hubbard,  44  Conn.  340; 
Ellis  V.  Leek,  127  III.  60;  Mulvey  v. 
Gibbons,  87  111.  367;  Lansing  y.  Goelet, 

9  Cow.  (N.  Y.)  346;  Brainard  v.  Cooper, 

10  N.  Y.  356;  Bolles  V.  Duff,  43  N.  Y. 
469;  Kendall  v.  Treadwell,  (Supreme 
Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.)  165; 
Spencer  v.  Harford,  4  Wend.  (^.  Y.) 
381;  Morgan  z/.  Plumb,  9  Wend.  ^N.  Y.) 
287;  Packer  I/.  Rochester,  etc.,  R.  Co., 
17  N.  Y.  283,  287;  Bradley  v.  Chester 
Valley  R.  Co.,  36  Pa.  St.  141. 

This  rule,  however,  has  been  changed 
by  statute  in  Connecticut.  See  statute 
set  out  in  Derby  Bank  v.  Landon,  3 
Conn.  62,  note;  also  Conn.  Gen.  Stat. 
(1888),  g  3023. 

English  Practice  Distingaished. —  "  The 
decree  in  foreclosure  proceeding  in 
England  *  *  *  is  essentially  different 
from  the  one  appearing  in  this  record 
and  those  usually  rendered  under 
our  practice.  There,  the  decree  orders 
a  reference  to  the  master  to  take 
an  account  and  tax  costs,  and  directs 
that  if  the  same  are  paid  by  the  mort- 
gagor at  such  time  and  place  as 
the  master  shall  fix,  the  mortgagee  is 
to  reconvey  the  premises,  but  orders, 
in  default  of  payment  at  such  time  and 


place,  that  the  mortgagor  be  absolutely 
foreclosed  from  all  equity  of  re- 
demption in  the  mortgaged  premises, 
(i  Smith's  Ch.  Pr.  532.)  '  On  the  day  ap- 
pointed, either  the  mortgagee,  or  one 
duly  authorized  by  him  under  a  power 
of  attorney,  attends  at  the  place  ap- 
pointed, to  receive  the  money,  and  re- 
mains there  till  the  expiration  of  the 
time  appointed.  If  the  mortgage 
money  is  not  paid,  upon  an  affidavit 
of  being  duly  attended,  and  of  the  non- 
payment of  the  money,  the  plaintiff  is 
entitled  to  an  order,  on  a  motion,  as  of 
course,  that  the  defendant  do  from 
henceforth  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right, 
title,  suit,  and  equity  of  redemption, 
of,  in  or  to  the  said  mortgaged  prem- 
ises.' (Id.  540.)  There,  the  decree  of 
foreclosure  does  not  purport  to  be  the 
final  order  in  the  case.  The  amount 
due,  the  costs,  the  time  within  which 
and  the  place  at  which  the  payment  is 
to  be  made,  are  all  left  to  be  ascer- 
tained and  fixed  by  the  master;  and 
that  some  further  order  must  follow 
such  a  decree,  to  complete  the  fore- 
closure, is  manifest.  The  decree  be- 
fore us  is  a  final  decree,  and  expressly 
provides  that  in  default  of  payment 
'all  the  right,  title  and  interest,  both 
legal  and  equitable,  of  said  defendants 
in  and  to  said  premises,  and  every  part 
thereof,  shall  be  and  become  vested 
absolutely,  and  forever,  uncondition- 
ally, in  the  said  complainant.'  Al- 
though courts  of  chancery,  in  this  state, 
are  governed  by  the  same  practice  as 
courts  of  chancery  in  England,  or  by 
rules  and  regulations  consistent  with 
such  practice,  we  are  unable  to  see 
wherein  the  practice  here  adopted  is  so 
inconsistent  with  that  in  England,  as 
laid  down  by  authors  on  chancery 
practice,  as  that  it  should  be  con- 
demned. Under  the  one  practice  the 
title  is  vested  in  the  complainant  by  an 
order  in  the  decree;  under  the  other, 
by  a  final  order  made  subsequently. 
When  the  practice  is  once  established 
and  understood,  the  rights  of  the  de- 
fendant are  as  well  protected  by  one 
mode  of  procedure  as  the  other."  Ellis 
V.  Leek,  I87  111.  60. 

Precedents.  —  In  Atkinson  v.  Hall,  2 
Bland  (Md.)  371,  note,  a  decree  recited 
as  follows:  "  It  appearing  by  a  report 
made  by  the  commissioners  appointed 
to  state  and  settle  the  accounts  between 
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Form  No.  13915.'' 

{Commencement  as  in  Form  No.  12122)  that  there  is  due  and  owing 
Xo  John  Doe,  the  said  plaintiff,  ivom.  Richard  Roe,  the  said  defendant, 
the  sum  of  three  thousand  dollars,  together  with  interest  thereon  at 


the  parties  in  this  cause  there  was  due 
to  the  complainant's  testator  on  the 
twenty-ninth  oi  May,  instant,  the  sum  of 
£j8j  6s.  /d.  sterling,  for  principal  and 
interest  upon  the  sum  advanced  on  the 
said  mortgaged  premises,  and  that 
from  the  said  2gtk  day  of  A/ay  until  the 
2gtk  day  of  October,  being  the  day  of 
passing  this  decree,  there  is  due  to  the 
complainant's  testator  the  sum  of  £9 
J2S.  jd.,  being  lor /ive  months'  interest 
on  the  aforementioned  sum  of  £j'(^  6s. 
/d.;  which  in  the  whole  amounts  to 
&JQ4  iS?i.  8d.  It  is  therefore  ordered, 
adjudged  and  decreed  that  in  case  the 
defendant  doth  not,  on  or  before  the  zgth 
day  of  April,  next,  pay  unto  the  com- 
plainant the  sum  of  £'jg4  iSs.  Sd.  ster- 
ling, with  lawful  interest  for  the  same 
and  also  the  costs  expended  by  the 
complainant  in  this  suit,  the  said  de- 
fendant and  all  claiming  by,  from, 
or  under  him,  shall  be  ever,  and 
they  are  hereby  from  henceforth  de- 
barred and  foreclosed  of  all  manner  of 
equity  of  redemption  or  reclaim  in  and 
to  the  said  mortgaged  premises;  and 
that  the  estate  of  the  said  premises  be 
free  and  absolute  of  and  from  all  re- 
demption and  equity  and  power  of 
redemption  of,  in  or  by  the  said  de- 
fendant or  his  heirs  or  assigns  or  any 
person  or  persons  claiming  by,  frorti  or 
under  him  or  them" 

See  also  Kendall  v.  Treadwell,  (Su- 
preme Ct.  Spec.  T.)  14  How.  Pr.  (N. 
Y.)  165;  5  Abb.  Pr.  (N.  Y.)  16,  in  which 
the  form  of  the  judgment  is  recom- 
mended by  the  court;  Wells  v.  Robin- 
son, 53  Vt.  202 

Prior  to  the  adoption  of  the  Connectioat 
Statute  [Gen.  Stat.  (188S),  §3023],  mort- 
gages were  foreclosed  by  strict  fore- 
closure, and  the  form  of  judgment  in 
such  proceeding  is  set  out  in  Conn. 
Rules  and  Forms  of  Judgments  under 
Conn.  Prac.  Act,  p.  10,  No.  482,  as 
follows. 

( Tit/e  of  court  and  cause  as  in  Form 
No.  11844.) 

"This  action,  by  complaint  claiming 
a  foreclosure  of  a  mortgage  on  a  lot  of 
land  in  New  Haven,  bounded  North  by 
Chapel  street,  one  hundred  feet,  East  by 
Main  street,  one  hundred  and  fifty  feet 
West  by  land  of  Richard  Roe,  one  hun- 


dred and  fifty  feet,  and  South  by  land  of 
John  Doe,  one  hundred  feet,  and  posses- 
sion of  said  mortgaged  premises,  came 
to  this  Term,  when  all  the  parties  ap- 
peared, and  were  fully  heard,  no  plea 
or  answer  being  filed. 

The  Court  finds  all  the  allegations  in 
the  complaint  true,  and  that  one  thou- 
sand and  ninety  dollars  is  due  from  the 
defendant,  Richard  Roe,  to  the  plaintiff, 
on  the  mortgage  debt  therein  men- 
tioned. 

Whereupon  it  is  adjudged  that  unless 
said  Richard  Roe,  on  or  before  the  first 
Monday  of  May,  i%8o,  pay  the  plaintiff 
said  sum,  with  interest  from  February 
ist,  \%8o,  being  the  date  of  this  judg- 
ment, with  the  costs  of  this  suit,  taxed 

at  dollars    and cents,  then 

said  Richard  Roe,  his  heirs  and  assigns, 
shall  be  forever  barred  and  foreclosed 
of  all  equity  to  redeem  said  mortgaged 
premises  above  described;*  and  fur- 
ther, thatf  the  defendant  Richard  Roe 
deliver  up  to  the  plai/itiff  possession  of 
said  mortgaged  premises;  with  stay  of 
execution  of  ejectment,  nevertheless, 
until  the  Tuesday  after  \X\t.  first  Monday 
of  May,   i8<?o. 

By  the  court. 

Calvin  Clark,  Clerk." 

Or, 

{Commencing  as  above,  and  continuing 
do'iun  to  *)  "  and  that,  if  he  fail  to  make 
said  payment,  then,  unless  said  John 
Stiles,  on  or  before  the  second  Monday 
of  May,  i8(?o,  pay  the  plaintiff  said 
sum  of  %i,ogo,  with  interest  from  Feb- 
ruary 1st,  i?t8o,  and  said  costs,  then 
said  John  Stiles,  his  heirs  and  assigns, 
shall  be  forever  barred  and  foreclosed 
of  all  equity  to  redeem  said  mortgaged 
premises;  and  that,  if  they  fail  to  make 
such  payments,  then,  unless  said  Will- 
iam Brown,  on  or  before  the  third 
Monday  of  May,  i8<5b,  pay  the  plaintiff 
said  sum  of  %i,ogo,  with  interest  from 
February  ist,  i%8o,  and  said  costs,  then 
said  IVilliam  Brown,  his  heirs  and  as- 
signs, shall  be  forever  barred  and  fore- 
closed of  all  equity  to  redeem  said 
mortgaged  premises;  and  further  that" 
(continuing  and  concludittg  as  above 
after  f ). 

1.  Maryland.  —  Pub.  Gen.  Laws 
(1888),  art.  66. 
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the  rate  of  six  per  centum  per  annum  from  ^ht.  fourth  day  of  March. 
A.  D.  \W0,  until  the  same  is  paid. 

Whereupon  it  is  adjudged,  ordered  and  decreed  t\\a.t  John  Doe,  the 
said  plaintiff,  pay  to  Richard  Roe,  the  said  defendant,  the  said  sum  of 
three  thousand  ^o\\2s%,  so  adjudged,  ordered  and  decreed  to  be  due, 
together  with  interest  at  the  rate  of  six  per  centum  per  annum 
thereon  from  the  fourth  day  of  March,  a.  d.  \W0,  or  that  Richard 
Roe,  the  said  defendant,  bring  the  said  sum  with  interest  as  aforesaid 
into  the  court,  here  to  be  paid  to  fohn  Doe,  the  said  plaintiff,  within 
thirty  days  from  the  date  of  this  decree;*  and  it  is  further  adjudged, 
ordered  and  decreed  that  Richard  Roe,  the  said  defendant,  pay  the 
costs  of  this  suit  within  thirty  days  from  the  date  of  this  decree. 

And  it  is  further  adjudged,  ordered  and  decreed  that  upon  default 
of  said  payment  or  said  bringing  into  court  of  said  sum  to  be  paid  to 
fohn  Doe,  the  said  defendant,  the  said  Richard  Roe,  the  said  defendant, 
together  with  the  costs  of  this  proceeding  and  all  persons  claiming 
under,  by  or  through  him  the  said  Richard  Roe,  the  said  defendant, 
be  absolutely  debarred  and  foreclosed  of  and  from  all  right  of  equity 
of  redemption  in  or  to  the  said  mortgaged  premises  and  every  part 
thereof,  to  wit,  {describing  realty^. 

Form  No.  i  39  i  6  .' 

{Commencing  and  continuing  with  the  usual  recitals  in  a  judgment  for 
equitable  foreclosure,  the  judgment  of  strict  foreclosure  may  conclude  as 
follows:') 

It  is  adjudged,  that  upon  the  defendants  paying  unto  the  said 
plaintiff  the  amount  which  is  so  found,  and  reported  due  to  him,  for 
principal  and  interest  as  aforesaid,  with  twenty-jive  dollars  costs, 
hereby  adjudged  to  the  plaintiff,  within  six  months  after  the  entry  of 
this  judgment,  and  service  of  notice  thereof  [with  interest  thereon 
from  the  date  of  the  above  mentioned  report,  until  the  time  of  such 
payment], 2  at  {specifying  place  and  hours  for  paying);  that  the  said 
plaintiff  do  reconvey  the  mortgaged  premises  to  the  said  defend- 
ant, by  a  suitable  and  proper  instrument  of  conveyance,  to  be 
approved  of  by  the  court  in  case  the  parties  cannot  agree  upon  the 
form  thereof,  free  and  clear  of  all  incumbrances,  done  or  suffered  by 
him,  or  by  any  person  claiming  by,  from,  or  under  him  [and  with 
the  usual  covenants  against  his  or  their  acts]  -^  and  that  he  deliver 
up  all  deeds  and  writings  in  his  custody  or  power  relating  thereto, 
upon  oath,  to  the  said  defendant,  or  to  whom  he  shall  appoint.  And 
further,  that  the  said  plaintiff  cancel  and  discharge  such  mortgage  of 
record.  But  in  default  of  the  said  defendant's  paying  unto  the  said 
plaintiff  such  principal,  interest,  and  costs  as  aforesaid,  by  the  time 
limited  for  that  purpose,  then  it  is  adjudged  that  the  said  defendant, 
and  all  persons  claiming  by,  from,  or  under  him,  do  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  equity  of  redemption  of,  in, 
and  to  the  said  mortgaged  premises. 

1.  This  is  substantially  the  form  of  a  be  inserted  in  the  judgment  or  omitted 
judgment  of  strict  foreclosure  given  in  therefrom,  as  the  facts  of  the  case  may 
2  Abb.  F.,  p.  572.  be- 

2.  The    words  enclosed   by  [  ]  are  to 
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The  following  is  a  description,  and  the  particular  boundaries  of 
the  premises  hereinbefore  mentioned  {describing premises). 
{Concluding  as  in  Form  No.  lJfi78.) 

(Jf)  By  Consent. 

Form  No.  13917. 

(Precedent  in  Ellis  v.  Leek,  127  III.  62.)' 

[{Commencement  as  in  Form  No.  12120)  and  defendants  having  in 
their  answer  admitted  the  allegation  of  said  bills  and  consented  to 
the  entry  of  a  decree  of  strict  foreclosure  herein,  the  court  does  find 
in  favor  of  the  plaintiff  and  against  the  defendant  and  that  there  is 
due  on  the  mortgage  mentioned  the  sum  of  one  thousand,  four  hundred 
and  sixty-five  dollars,  and  that  the  premises  covered  by  said  mortgage 
are  in  a  bad  state  of  repair  and  are  falling  into  decay  and  do  not  exceed 
in  value  the  sum  of  six  hundred  ^oWds's,-^ 

It  is  therefore  ordered,  adjudged  and  decreedby  the  court,  that  the 
defendants,  Thomas  B.  Ellis  and  Henry  B.  Ellis,  pay  to  the  complain- 
ant, Homes  B.  Kelley,  the  sum  of  one  thousand  four  hundred  and  sixty- 
five  dollars,  with  six  per  cent,  interest  thereon  from  the  date  hereof, 
within  ninety  days  from  the  date  of  this  decree;  and  in  default  of  the 
payment  of  said  sum  within  the  said  period  of  ninety  days,  they,  the 
said  defendants,  be  forever  barred  and  foreclosed  of  all  right  and 
equity  of  redemption  in  and  to  the  said. premises  and  every  part 
thereof;  and  that  in  default  of  such  payment  within  the  period  of 
ninety  days,  all  the  right,  title,  and  interest,  both  legal  and  equitable, 
of  said  defendants,  in  and  to  said  premises  and  every  part  thereof, 
shall  be  and  become  vested,  absolutely  and  forever,  unconditionally, 
in  the  said  complainant,  Holmes  B.  Kelley.  It  is  further  ordered  that 
upon  the  defendants  paying  the  complainant  the  said  sum  of  one 
thousand  four  hundred  and  sixty -five  dollars  within  the  time  above  men- 
tioned, the  complainant  reconvey  the  said  premises  to  the  said  defend- 
ants, Thomas  B.  Ellis  and  Henry  B.  Ellis,  by  a  suitable  instrument  of 
conveyance.  It  is  further  ordered,  adjudged  and  decreed  by  the  court, 
that  the  defendants,  Thomas  B.  Ellis,  and  Henry  B.  Ellis,  pay  the 
costs  of  this  suit,  and  that  execution  may  issue  therefor. 

(c)  Pro  Confesso. 
Form  No.  139  18.' 

(Commencement  as  in  Form  No.  12120.) 

The  said  defendants  William  W.  Wilson  and  John  F.  Lewis  having 

1.  It  was  held  that  this  decree  was  a  plied  within  [  ]  will  not  be  found  in  the 
final  one  and  that  it  vested  the  title  and     reported  case. 

estate  of   the   mortgagor  in  the  com-  3.  This  decree  is  based  upon  the  de- 

plainant  without  any  further  order  or  cree  set  out  in  substance  in  Wilson  v. 

decree  of  the  court  after  the  time  al-  Geisler,  19  111.  49,  in  which  case  it  was 

lowed  for  payment  has  elapsed.  held  that  the  decree  of  strict  foreclosure 

See   also,    generally,   supra,    note  2,  was  not  improper. 

p.  434.  See   also,    generally,   supra,    note   2, 

2.  The  matter  supplied  and  to  be  sup-  p.  434. 
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been  duly  served  with  notice  by  publication  herein  and  having  been 
called  in  open  court,  but  not  appearing,  it  is  thereupon  decreed  that 
.the  matters  and  things  in  the  complainant's  amended  bill,  said 
amendment  having  been  made  by  leave  of  court,  be  taken  for  con- 
fessed against  them. 

And  the  cause  coming  on  to  be  heard  on  bill,  exhibits  and  proofs, 
and  the  court  finding,  upon  inspection  of  said  bill  and  exhibits  and 
the  proofs  adduced,  that  said  complainants  did  sell  a  certain  house 
and  lot  of  ground  in  Olney,  taking  their  writing  obligatory  for  the 
purchase  money,  as  alleged  in  said  bill;  that  the  whole  of  said  pur- 
chase money,  principal  and  interest,  is  due  on  said  mortgage  security; 
that  said  security  is  inadequate,  being  a  frame  building,  and  greatly 
exposed  to  fire;  that  defendants  have  left  the  county  under  suspicious 
circumstances,  and  not  likely  to  return:  wherefore,  it  is  ordered  by 
the  court  that  the  account  be  taken  by  the  clerk  to  ascertain  how 
much  money  is  due,  etc.;  and  the  clerk  having  taken  and  reported 
the  amount  to  be  one  thousand  eight  hundred  and  eighty-three  dollars 
and  twenty-five  cents,  therefore  it  is  finally  ordered  and  adjudged  and 
decreed  that  the  defendants  do,  within  sixty  days  from  the  date 
hereof,  pay  to  the  said  complainant  the  said  sum  of  one  thousand  eight 
hundred  and  eighty-three  dollars  and  twenty- five  cents,  being  the  amount, 
principal  and  interest,  due  him  on  the  security  aforesaid,  as  reported 
by  the  clerk,  together  with  costs  of  this  suit;  and  in  default  of  their 
so  doing,  that  said  defendants,  and  all  persons  claiming  by,  through 
or  under  them,  be  forever  barred  from  equity  of  redemption  in  and 
to  said  premises,  and  that  the  title  thereto  revert  to  the  said  com- 
plainant in  fee  forever.  It  is  further  ordered  that  the  said  defend- 
ants redeliver  to  said  plaintiff  all  papers  and  evidences  of  title,  and 
that  the  sheriff  of  said  county,  on  failure  of  said  payment  within 
said  presented  term,  put  the  plaintiff  Geisler  in  possession  of  said 
premises. 

Form  No.  1 3  9  i  9 .' 

(Vt.  Stat.  (1894),  §  970.) 

{Commencement  as  in  Fortn  No.  12131.) 

At  a  Court  0/  Chancery  holden  in  the  county  of  Addison,  in  the 
state  oi  Vermont,  a  petition  was  presented  hy  John  M.  Dyer  against 
Frederick  Kopper,  setting  forth  that  the  said  Frederick  Kopper  on  the 
twenty-second  day  of  August,  a.  d.  \W8,  duly  executed  to  the  peti- 
tioner y<?>^«  J/.  Dyer  a  mortgage  deed  of  certain  land,  situated  in  the 
town  of  Salisbury,  in  the  county  of  Addison,  and  described  as  follows, 
viz:  {describing property'),  and  praying  that  the  equity  of  redemption 
of  the  said  Frederick  Kopper  in  the  premises  might  be  foreclosed 
agreeably  to  the  act  to  diminish  the  expenses  of  foreclosing  mort- 
gages in  equity,  as  by  said  petition  on  file  appears;  and  the  said 
petitionee,  after  having  been  duly  summoned  to  answer  the  same,  not 
appearing  or  making  any  answer  thereto,  and  it  furthermore  being 
made  manifest  that  the  facts  stated  in  said  petition  are  true,  and 
that  there  is  now  due  to  the  petitioner  the  sum  of  eight  thou sa7id  five 

1.  Vermont. — Stat.  (1894),  §  970.  See  See  also,  generally,  supra,  note  2, 
also  Daggett  v.  Mendon,  64  Vt.  323.  p.  434. 
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hundred  and  forty-three  dollars  and  nine  cents  on  said  mortgage,  and 
that  the  costs  of  this  suit  amount  to  sixty-four  dollars  and  twenty-two 
cents,  amounting  in  the  whole  to  the  sum  of  eight  thousand  six  hun- 
dred and  sroen  dollars  and  thirty-one  cents: 

It  is  thereupon  ordered  and  decreed  by  this  court  that  unless  the 
said  Frederick  Kopper,  the  said  petitionee,  pay  to  the  clerk  of  this 
court  for  the  benefit  of  the  petitioner  the  said  last  mentioned  sum 
with  interest  thereon  from  date  of  this  decree  to  the  time  of  such 
payment,  he,  the  said  Frederick  Kopper,  and  all  the  persons  claiming 
under  him,  shall  be  foreclosed  and  forever  barred  from  all  equity  of 
redemption  in  the  premises. 

Done  in  court  (continuing  and  concluding  as  in  Form  No.  1213T). 

(d)   With  Order  of  Reference.^ 

aa.  Generally. 

Form  No.  13920.' 


1.  Against  Lanatic  Defendant.  —  De- 
cree for  strict  foreclosure  is  given  in  3 
Hoffm.  Ch.  Pr.  CCLXII,  which,  omit- 
ting formal  parts,  is  as  follows: 

"This  cause  coming  on  to  be  heard 
upon  the  bill  of  complaint,  and  the  an- 
swer of  the  above  named  defendant, 
an  alleged  lunatic,  by  Seth  P.  Staples, 
Esquire,  his  guardian  ad  litem;  and 
counsel  for  the  complainant  and  the 
said  guardian  having  been  heard,  it  is 
ordered,  adjudged  and  decreed,  and 
this  court  doth  order,  adjudge  and  de- 
cree, that  it  be  referred  to  Milton  Moore, 
one  of  the  masters  of  this  court,  to  com- 
pute and  ascertain  what  is  due  to  the 
complainant  for  principal  and  interest 
upon  the  amount  paid  for  taxes  and 
assessments,  upon  the  premises  men- 
tioned in  the  bill  of  complaint  out  of 
the  sum  of  nine  hundred  and  eighty 
dollars,  the  purchase  money  of  such 
premises,  given  and  advanced  by  the 
complainant  at  the  master's  sale  set 
forth  in  such  bill,  and  also  to  compute 
and  ascertain  the  amount  due  for  prin- 
cipal and  interest  upon  the  bond  and 
mortgage,  bearing  date  the  twenty-third 
day  of  May,  i%2g,  mentioned  in  such 
bill.  And  such  master  is  also  to  take 
an  account  of  any  rents  and  profits  of 
said  premises  received  by  such  com- 
plainant, or  by  any  person  to  his  use; 
and  what  shall  appear  to  be  the  bal- 
ance of  such  rents  and  profits,  shall  be 
deducted  out  of  the  sum  which  the  mas- 
ter shall  find  due  for  principal  and  in- 
terest aforesaid.  And  it  is  further 
ordered,  that  the  complainant's  costs 
in  this  cause  be  taxed,  and  be  specified 
in  such  report,  and  added  to  the  amount 


which  shall  be  found  due  for  principal 
and  interest  aforesaid.  And  upon  the 
•  defendant  paying  to  such  complainant 
the  amount  which  shall  be  found  due 
for  principal,  interest,  and  costs  as 
aforesaid,  within  six  months  after  ser- 
vice of  a  copy  of  such  report  duly  con- 
firmed, and  a  copy  of  this  decree  upon 
the  said  Seth  P.  Staples,  guardian  ad 
litem,  then  that  such  complainant  do 
execute  and  deliver  a  proper  instru- 
ment of  conveyance  of  the  said  prem- 
ises to  such  defendant,  to  be  approved 
of  by  the  said  master,  in  case  the  parties 
differ  respecting  the  same,  and  do  can- 
cel and  satisfy  of  record  such  mortgage 
if  thereto  required.  But  in  default  of 
such  defendant,  or  some  one  on  his  be- 
half, paying  to  the  complainant,  or  his 
solicitor,  what  shall  be  so  reported  due 
for  principal,  interest  and  costs,  within 
the  period  aforesaid,  then  it  is  ordered, 
adjudged  and  decreed,  that  such  defend- 
ant do  stand  absolutely  debarred,  and 
foreclosed  of  and  from  all  equity  of  re- 
demption of,  in  and  to  the  said  prem- 
ises included  in  the  mortgage  mentioned 
in  the  bill  of  complaint,  and  which 
premises  are  described  as  follows,  to 
wit:"  {describing  premises). 

Chancery  practice  no  longer  exists  in 
New  York;  but  this  decree  is  here  in- 
serted as  a  model  for  use  in  jurisdic- 
tions in  which  chancery  practice  is  still 
in  vogue.  See  also  form  of  decree  ap- 
proved in  Kendall  v.  Treadwell,  (Su- 
preme Ct.  Spec.  T.)  14  How.  Pr.  (N. 
Y.)  165,  containing  provisions  for  sale 
of  premises. 

2.  See,  generally,  supra,  note  2, 
P-  434- 
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(Curtis's  Eq.  Prec,  p.  403.) 

{Commencement  as  in  Form  No.  1213 Jf..') 

It  is  ordered  and  decreed  that  it  be  referred  to  Mr.  Milton  Moore, 
one  of  the  masters  of  this  court,  to  compute  what  is  due  to  the 
plaintiffs  for  principal  and  interest  on  their  mortgage,  and  to  tax 
them  their  costs  of  this  suit;  for  the  better  discovery  whereof,  the 
parties  are  to  produce  before  said  master  upon  oath  all  deeds 
and  writings  in  their  custody  or  power  relating  thereto,  and  are  to 
be  examined  upon  interrogatories  as  said  master  shall  direct.  And 
upon  the  defendant, -^/<r//ar^  i?<?(?,  his  paying  unto  the  said  plaintiffs 
what  shall  be  reported  due  to  them  for  principal,  interest,  and  costs 
as  aforesaid,  within  six  months  after  the  said  master  shall  have 
made  his  report,  at  such  time  and  place  as  the  master  shall  appoint, 
it  is  ordered,  that  the  said  plaintiffs  do  reconvey  (or  assign)  the  said 
mortgaged  premises  free  and  clear  of  all  incumbrances  done  by 
them,  or  any  claiming  by,  from  or  under  them,  and  do  deliver  up 
all  deeds  in  writings  in  their  custody  or  power  relating  thereto  upon 
oath  to  the  said  defendant  Richard  Roe,  or  to  whom  he  shall  appoint. 
But  in  default  of  the  said  defendant,  Richard  Roe,  his  paying  unto 
the  said  plaintiffs  such  principal,  interest,  and  costs  as  aforesaid, 
by  the  time  aforesaid,  it  is  ordered  and  decreed,  that  the  said 
defendant,  Richard  Roe,  do  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  equity  of  redemption  of,  in,  and  to,  the  said  mort- 
gaged premises.* 

Charles  Johnson,  Circuit  Judge. 

bb.  Against  Mortgagor  and  Second  Mortgagee. 

Form  No,  1392  i.' 

(Curtis's  Eq.  Prec,  p.  405.) 

{Commencing  as  in  Form  No.  13920,  and  continuing  down  to  *.)  And 
in  case  of  such  foreclosure  it  is  ordered  and  decreed,  that  the  said 
master  do  compute  what  is  due  to  the  plaintiffs  for  subsequent  interest 
on  their  mortgage,  and  do  tax  them  their  subsequent  costs.  And  upon 
the  said  defendants  Samuel  Short  and  Banks  Belk  their  paying  unto 
the  plaintiffs  what  shall  be  reported  due  them  for  principal,  interest 
and  costs  aforesaid  within  three  months  after  the  said  master  shall 
have  made  his  subsequent  report,  at  such  time  and  place  as  the  said 
master  shall  appoint,  it  is  ordered  and  decreed,  that  the  said  plaintiffs 
do  reassign  the  said  mortgaged  premises,  free,  and  clear  of  all  incum- 
brances done  by  them,  or  any  claiming  by,  from,  or  under  them,  and 
to  deliver  up  all  deeds  and  writings  in  their  custody  or  power  relating 
thereto  upon  oath  to  the  said  defendants  Samuel  Short  and  Banks 
Belk,  or  to  whom  they  shall  appoint.  But  in  default  of  the  said 
defendants  Samuel  Short  and  Banks  Belk  their  paying  unto  the  said 

1.  In    this    case    the    executor    and     gagors.    The  defendant  Roe  submitted 
executrix  of  the  first  mortgagee  were     by  answer  that  in  case  the  defendants 
plaintiffs.      The    defendant    Roe    was     Short  and  Belk  should  not  redeem,  the 
the   second    mortgagee.     The    defend-     mortgaged  premises  should  be  sold, 
ants    Short   and    Belk  were  the    mort-         See,  generally,  supra,  note  2,  p.  434. 
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plaintiffs  such  principal,  interest,  and  costs  as  aforesaid,  it  is  ordered 
and  decreed,  that  the  said  defendants  Samuel  Short  and  Banks  Belk 
do  from  henceforth  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  equity  of  redemption  of,  in,  and  to,  the  said  mortgaged  prem- 
ises. But  in  case  the  said  Richard  Roe  shall  redeem  the  said  plaintiffs, 
then  it  is  ordered  and  decreed,  that  the  said  master  do  compute  what 
is  due  to  the  said  defendant  Richard  Roe  for  principal  and  interest  in 
his  mortgage,  and  tax  him  his  costs  of  this  suit;  and  do  also  compute 
interest  for  what  the  said  defendant  Richard  Roe  shaW  so  pay  unto  the 
plaintiffs  for  principal,  interest,  and  costs  as  aforesaid.  And  upon 
the  said  defendants  Samuel  Short  and  Banks  Belk  their  paying  unto 
the  said  defendant  Richard  Roe  what  shall  be  so  reported  due  to  him 
for  principal,  interest,  and  costs  in  his  mortgage  as  aforesaid,  together 
with  what  he  shall  so  pay  unto  the  plaintiffs  as  aforesaid,  with  interest 
for  the  same,  within  three  months  after  the  said  master  shall  have 
made  his  subsequent  report,  at  such  time  and  place  as  the  said  master 
shall  appoint,  it  is  ordered  and  decreed  that  the  said  defendant 
Richard  Roe  do  convey  and  assign  the  said  mortgaged  premises,  free 
and  clear  of  all  incumbrances  done  by  him,  or  any  claiming  by,  from 
or  under  him,  and  do  deliver  up  all  deeds  and  writings  in  his  custody 
or  power  relating  thereto  upon  oath  to  the  said  defendants  Samuel 
Short  and  Banks  Belk  or  to  whom  they  shall  appoint.  But  in  default 
of  the  said  defendants  Samuel  Short  and  Banks  Belk  their  paying  unto 
the  said  defendant  Richard  Roe  such  principal,  interest,  and  costs  as 
aforesaid,  by  the  time  aforesaid,  then  the  said  defendant  Richard  Roe 
is  to  be  at  liberty  to  apply  to  the  court  to  have  the  said  mortgaged 
premises  sold.  And  for  the  better  closing  of  the  accounts  aforesaid, 
all  parties  are  to  produce,  before  said  master,  upon  oath,  all  deeds 
and  writings  in  their  custody  or  power  relating  thereto,  and  are  to  be 
examined  upon  interrogatories  as  the  said  master  shall  direct. 

Charles  Johnson.,  Circuit  Judge. 

cc.  Against  Mortgagor's  Heir  and  a  Purchaser  with  Notice. 

Form  No.  13922.' 

(Curtis's  Eq.  Prec,  p.  408.) 

{Commencement  as  in  Form  No.  121SJf.^ 

It  is  ordered  that  it  be  referred  to  Mr.  Milton  Moore,  one  of  the 
masters  of  this  court,  to  take  an  account  of  what  is  due  to  the  plain- 
tiff from  Richard  Roe  for  principal  and  interest  on  his  securities  in  the 
pleadings  mentioned,  and  to  tax  him  his  costs  of  this  suit.  And 
it  is  ordered,  that  the  said  master  do  also  tax  the  defendant  Richard 
Roe,  the  infant,  his  costs  of  the  supplemental  suit.  And  it  is  ordered, 
that  such  costs  be  paid  by  the  plaintiff,  and  added  to  his  own  costs. 
And  upon  the  defendant  Samuel  Short  his  paying  unto  the  plaintiff 
what  shall  be  reported  due  to  him  for  principal,  interest,  and  costs, 
and  the  costs  he  shall  so  pay  to  the  defendant  Richard  Roe,  within 

1.  In  this  case  the  original  suit  was  fendant  Roe,  his  heir  at  law.  The 
against  the  mortgagor.  Upon  his  defendant  Short  was  the  purchaser 
death  it  was  revived  against   the   de-     without  notice. 
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six  months  after  the  said  master  shall  have  made  his  report,  at 
such  time  and  place  as  the  said  master  shall  appoint,  it  is  ordered, 
that  the  plaintiff  do  convey  the  said  premises  free  and  clear  of  all 
incumbrances  done  by  him  or  any  claiming  by,  from  or  under  him, 
and  deliver  all  deeds  and  writings  in  his  custody  or  power  relating 
thereto  upon  oath  to  the  said  defendant  Samuel  Short,  or  to  whom 
he  shall  appoint.  But  in  default  of  the  said  Samuel  Short  his  paying 
unto  the  plaintiff  what  shall  be  found  due  to  him  for  principal, 
interest,  and  costs,  as  aforesaid,  by  the  time  aforesaid,  the  said 
defendant  Samuel  Short  is  from  thenceforth  to  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  equity  of  redemption  of,  in, 
and  to,  the  said  mortgaged  premises. 

And  it  is  ordered,  that  he  do  convey  and  procure  all  proper  parties 
to  join  in  conveying  the  same  to  the  plaintiff  and  his  heirs,  or  as  he 
shall  appoint,  free  from  all  incumbrances  done  by  him,  o^any  claim- 
ing by,  from,  or  under  him,  and  deliver  on  oath  all  deeds,  papers, 
and  writings,  in  his  custody  or  power  relating  thereto  to  the  plaintiff, 
or  as  he  shall  appoint.  And  it  is  ordered,  that  the  said  master  do 
settle  such  conveyance.  And  it  is  ordered  that  the  said  Samuel 
Short  do  deliver  up  possession  of  the  said  estates  to  the  plaintiff,  or 
as  he  shall  direct.  And  for  better  taking  the  accounts  the  said 
parties  are  to  produce  before  the  said  master  upon  oath  all  deeds, 
books  and  writings  in  their  custody  or  power  relating  thereto,  and 
are  to  be  examined  upon  interrogatories  as  the  said  master  shall 
direct.  And  this  decree  is  to  be  binding  on  the  said  defendant 
Richard  Roe,  the  infant,  unless  he  being  served  with  a  subpoena  to 
show  cause  against  the  same,  shall  within  six  months  after  he  shall 
attain  his  age  of  twenty-one  years  show  unto  this  court  good  cause 
to  the  contrary.  And  any  of  the  parties  are  to  be  at  liberty  to  apply 
to  the  court  as  occasion  shall  require. 

Charles  Johnson,  Circuit  Judge. 

dd.  Containing  Order  for  Enlarging  Time  for  Redemption. 

Form  No.  13923.' 
(Curtis's  Eq.  Prec,  p.  403.) 

(Commencement  as  in  Form  No.  1213 Jf.^ 

This  court  doth  order,  that  upon  the  said  defendant's  paying  unto 
the  plaintiff,  on  or  before  the  tiventy-third  day  of  December,  instant, 
the  sum  of  one  thousand  dollars,  reported  due  to  the  plaintiff  for 
interest  and  costs  on  his  said  mortgage  by  the  said  master's  report, 
the  time  for  the  defendant's  redeeming  the  said  mortg.\ged  premises 
be  enlarged  for  six  months.  And  upon  such  payment  it  is  ordered, 
that  it  be  referred  back  to  the  said  master  to  compute  the  plaintiff 
his  subsequent  interest  and  tax  him  his  subsequent  costs,  and  also 
the  costs  of  this  application,  and  to  appoint  a  new  time  and  place 
for  payment  of  what  shall  be  found  due  to  the  plaintiff  in  respect 
thereof.  But  in  default  of  the  defendant's  paying  unto  the  plaintiff 
the  said  sum  of  one  thousand  dollars  by  the  time  aforesaid,  the  said 
defendant  is  to  stand  absolutely  foreclosed. 

1.  See,  generally,  supra,  note  2,  p.  434. 
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(2)  Final  Decree  of  Foreclosure.^ 

Form  No.  13924.' 

(Curtis's  Eq.  Prec,  p.  404.) 

{Commencement  as  in  Form  No.  1213Jf.) 

Upon  opening  of  the  matter  this  present  day  unto  this  court  by 


1.  Against  Lunatic  Defendant.  —  De- 
cree of  strict  foreclosure  absolute 
against  a  lunatic  defendant  who  ap- 
peared by  his  guardian  ad  litem  is 
given  in  Hoffm.  Ch.  Pr.  CCLXIV, 
which,  omitting  formal  parts,  is  as 
follows: 

"  It  appearing  to  this  court  that  a  de- 
cree was  heretofore  made  upon  the 
hearing  of  this  cause,  on  the  iwenty- 
fourth  day  oi  November.  1%J4,  whereby 
it  was  referred  to  David  Cod^vise,  one  of 
the  masters  of  this  court,  to  compute 
and  ascertain  what  is  due  to  the  com- 
plainant for  principal  and  interest,  upon 
the  amount  paid  for  taxes  and  assess- 
ments upon  the  premises  mentioned  in 
the  bill  of  complaint,  out  of  the  sum  of 
nine  hundred  and  eighty  dollars,  the 
purchase  money  of  such  premises, 
given  and  advanced  by  the  complain- 
ant at  the  master's  sale,  set  forth  in 
such  bill,  and  also  to  compute  and  as- 
certain the  amount  due  for  principal 
and  interest,  upon  the  bond  and  mort- 
gage, bearing  date  the  ttventy-thi rd  Aa.y 
of  May,  eighteen  hundred  and  t'weniy- 
nine,  mentioned  in  such  bill,  and  also 
to  take  an  account  of  any  rents  and 
profits  of  said  premises,  received  by 
the  said  complainant,  or  any  person  to 
his  use,  and  what  shall  appear  to  be 
the  balance  of  such  rents  and  profits, 
shall  be  deducted  out  of  the  sum  which 
the  master  shall  find  due  for  principal 
and  interest  aforesaid.  And  further, 
that  the  complainant's  costs  in  this 
cause  should  be  taxed,  and  be  specified 
in  such  report,  and  added  to  the  amount 
which  should  be  found  due  for  princi- 
pal and  interest  aforesaid.  And  upon 
the  defendant  paying  to  such  com- 
plainant the  amount  which  shall  be 
found  due  for  principal  and  interest 
and  costs  as  aforesaid,  within  three 
months  after  service  of  a  copy  of  such 
report,  duly  confirmed,  and  a  copy  of 
this  decree  upon  the  said  Seth  P.  Staples, 
guardian  ad  litem,  then  that  such  com- 
plainant do  execute  and  deliver  a  proper 
instrument  of  conveyance  of  the  said 
premises  to  such  defendant,  to  be  ap- 
proved of  by  the  said  master,  in  case  the 
parties  differ  respecting  the  same,  and 


do  cancel  and  satisfy  of  record  such 
mortgage,  if  thereto  required.  But  in 
default  of  such  defendant,  or  some  one 
on  his  behalf  paying  to  the  complainant 
or  his  solicitor  what  shall  be  so  re- 
ported due  for  principal  and  interest, 
and  costs,  within  the  period  aforesaid, 
then,  it  was  ordered,  adjudged  and  de- 
creed, that  such  defendant  do  stand 
absolutely  debarred  and  foreclosed  of 
and  from  all  equity  of  redemption,  of, 
in  and  to  the  said  premises  included  in 
the  mortgage  mentioned  in  the  bill  of 
complaint.  And  it  further  appearing, 
that  the  said  master  made  his  report  in 
the  premises,  on  the  Jifteenih  day  of 
January,  iSj-j,  whereby  he  certified  that 
there  was  due  to  the  above  named  com- 
plainant the  sum  of  one  thousand  three 
hundred  and  eleven  dollars  and  sixty-nine 
cents  for  principal,  interest  and  costs 
upon,  and  by  virtue  of  the  said  mort- 
gage, which  report  was  by  an  order  of 
this  court,  dated  the  twentieth  day  of 
September,  iSjj-,  duly  confirmed,  and  it 
also  appearing  by  the  affidavit  of  I/enry 
H.  Lambert,  now  filed,  that  certified 
copies  of  such  report,  and  of  the  order 
confirming  the  same,  and  of  the  said 
decretal  order,  were  served  personally 
upon  the  said  Seth  P.  Staples,  guardian, 
as  aforesaid,  on  the  thirteenth  day  of 
February,  iSj-j.  And  it  also  appearing 
from  an  affidavit  of  such  complainant, 
now  filed,  that  hs  hath  not  been  paid 
such  amount,  nor  any  part  thereof. 
Thereupon,  on  motion  of  Murray  Hoff- 
man, counsel  for  such  complainant,  it 
is  ordered  and  decreed,  that  the  said 
defendant,  Thomas  Wells,  do  stand  ab- 
solutely debarred  and  foreclosed  of  and 
from  all  right,  title,  interest,  equity 
and  benefit  of  redemption,  of,  in  and  to 
the  said  mortgaged  premises,  as  the 
same  are  described  in  the  said  decree  of 
the  twenty-fourth  of  November,  in  the 
year  18^9." 

Chancery  practice  no  longer  exists  in 
New  York;  but  this  decree  is  here  in- 
serted as  a  model  for  use  in  jurisdic- 
tions in  which  chancery  practice  is  still 
in  vogue. 

2.  See,  generally,  supra,  note  2. 
p.  434- 


445 


Volume  12. 


13924. 


MORTGAGES. 


13925. 


Mr.  Jeremiah  Mason,  being  of  the  plaintiff's  counsel,  it  was  alleged 
that  by  the  order  made  on  the  hearing  of  this  cause,  it  was  referred 
to  Mr.  Milton  Moore,  one  of  the  masters  of  this  court,  to  take  an 
account  and  compute  what  is  due  to  the  plaintiff  for  principal  and 
interest  on  his  mortgage  and  to  tax  him  his  costs  of  this  suit,  pur- 
suant whereunto  the  said  master  on  the  fifth  of  March  last  made  his 
report,  and  thereby  certified  the  sum  of  one  thousand  dollars  to  be 
due  to  the  plaintiff  for  principal,  interest,  and  costs,  on  the  said 
mortgage,  which  he  appointed  to  be  paid  on  the  fifth  day  of  Septem- 
ber last  between  the  hours  of  ten  and  twelve  of  the  clock  in  the  fore- 
noon,  at  which  time  and  place  Fred  Nims,  being  duly  authorized  by 
the  plaintiff,  attended  to  have  received  the  said  money,  but  neither 
the  plaintiff  nor  any  person  on  his  behalf  did  then  attend  to  pay,  or 
have  since  paid  or  tendered  the  same,  as  by  the  affidavit  of  the  said 
Fred  Nims,  now  read,  appears;  and  therefore  it  was  prayed  that  the 
said  defendant  may  now  be  and  stand  absolutely  debarred  and  fore- 
closed, of  and  from  all  right,  title,  interest,  equity,  and  benefit  of 
redemption,  of,  in,  and  to,  the  said  mortgaged  premises;  which, 
upon  reading  the  decree,  the  master's  report,  and  the  order  for  con- 
firming the  same,  this  court  held  reasonable;  and  doth  order  the 
same  accordingly. 

Charles  Johnson,  Circuit  Judge. 

2.  Equitable  Foreclosure.^ 


1.  Equitable  Foreclosure  —  In  Chan- 
cery.—  Staiutory  provisions  relating  to 
the  foreclosure  of  mortgages  by  pro- 
ceedings in  chancery  are  as  follows: 

Alabama.  — Civ.  Code  (1896).  p.  1226; 
Ch.  Ct.  Rules,  §  108  et  seq. 

District  of  Columbia. — Comp.  Stat. 
(1894),  c.  48. 

Florida.  — Rev.  Stat.  (1892),  §§  1415, 
1609,  1627,  1987  et  seq.;  Laws  (1895),  c. 
4420  [amending  Rev.  Stat.  (1892),  § 
19S9);  Ch.  Ct.  Rules  (1892I,  No.  89. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  95,  c.  3,  par.  121  et  seq.;  c.  64, 
par.  26  et  seq.;  c.  83,  par.  11. 

Maine.  —  Stat.  (Supp.  1895),  c.  90; 
Rev.  Stat.  (1883),  c.  79,  >^  11;  Laws 
(1899),  c.  77. 

Maryland.  — Pvih.  Gen.  Laws  (1888), 
art.  66;  Laws  (1892),  c.  iii. 

Massachusetts.  —  Pub.  Stat.  (1882),  cc. 
151,  181;  Stat.  (1882),  c.  200;  Stat. 
(1883),  cc.  52,  223;  Stat.  (1886),  cc.  77, 
142;  Stat.  (1888),  c.  387;  Stat.  (1892),  c. 
169;  Stat.  (1896),  c.  203. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
435.  515  et  seq.,  9714,  9725,  8580;  Laws 
(1899),  p.  310;  Ch.  Ct.  Rules  (1896),  No. 
28. 

Mississippi. — Anno.  Code  (1892),  § 
591  et  seq. 


N'ew  fersey. — Gen.  Stat.  (1895),  p. 
2104,  ^T  et  seq.;  p.  21 10,  §  40  et  seq. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
3938. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
207. 

Tennessee. — Code  (1896),  §§  45l5i 
6035  et  seq.,  6248  et  seq. 

Virginia.  —  Code    (Supp.     1898),    § 

2935- 

United  States.  —  Eq.  Ct.  Rules,  No.  92. 

Under  the  Codes.  —  Statutory  provi- 
sions relating  to  the  foreclosure  of 
mortgages  under  the  various  codes  and 
practice  acts  may  be  found  in  the  fol- 
lowing states: 

Arizona.  —  Rev.  Stat.  (1887),  §  2358. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  5856  et  seq. 

California. — Code  Civ.  Proc.  (1897), 
§§  564,  726  et  seq. 

Colorado. — Code  Civ.  Proc.  (1896), 
§  252. 

Connecticut.— Gen.  Stat.  (1888),  ^§ 
781,  967,  983"  3009;  Laws  (1895),  cc. 
158,  277;  Laws  (1897),  c.  88;  Prac.  Act, 
§6. 

Georgia.  —  2  Code  (1895),  §  2770  et 
seq. 

Idaho.  — Rev.  Stat.  (1887),  |g  4120, 
4200,  4329,  4520  et  seq.,  4524,  4870. 


446 


Volume  12. 


13925. 


MORTGAGES. 


13925. 


Indiana.  —  Horner's  Stat.  (1896),  §§ 
278,  307,  574,  1094  et  scq. 

Iowa.  —  Code  (1896),  §§  3428,  3493, 
3534,  4287  et  seq. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
395  et  seq.\  c.  II9,  §  13  et  seq. 

Kentucky. —  Bullitt's  Civ.  Code  (1895), 
§^  299  et  seq.,  374  et  seq.,  694. 

Louisiana.  —  See  Merrick's  Rev.  Civ. 
Code  (1900),  §  3278  et  seq. 

Minnesota.  —  Stat.  (1894),  §§  5141, 
5182,  6057;  Laws  (1897),  c.  253.  See 
also  Laws  (1899),  cc.  14,  22,  185,  324, 
333;  Laws  (1897),  cc.  39,  177,  173,  216, 
298,  331,  334;  Laws  (1895),  cc.  210,  285. 
Missouri.  —  Rev.  Stat.  (1889),  §  7078 
et  seq.;  Laws  (1891),  p.  184. 

Montana.  — Civ.  Code  (1895),  ^  3S20; 
Code  Civ.  Proc.  (1S95),  §  1290  et  scq. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
2721,  4926,  5641,  6366  et  seq. 

Nevada.  — Gen.  Stat.  (1885),  §§  3040, 
3270  et  seq.,  3533,  3551;  Comp.  Laws 
(1900),  §  3343  et  seq. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  3938. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2089,  §  I  et  seq.;  Laws  (1899),  c.  528; 
Code  Civ.  Proc,  §  1626  et  seq. 

iNorth  Carolina.  —  Code  (1883),  §§ 
152.  221. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5865  et  seq.\  Laws  (1897),  c.  100. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  i^§ 
5021  et  seq.,  5316  et  seq. 

Oklahoma.  —  Stat.  (1893),  §§  3920, 
4290. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
414  et  seq. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893).  §g  III,  137,  144,  153,  156,  188; 
Cir.  Ct.  Rules  (1896),  Nos.  32,  53. 

South  Dakota.  —  Dak.  Comp.  Laws 
(18S7),  §  5430  et  seq.;  Cir.  Ct.  Rules 
(1896),  No.  36. 

Texas.  —  Rev.  Stat.  (1895),  arts.  1194, 
1340. 

Utah.—  Rtv.  Stat.  (1898),  §§  2876, 
2885  et  seq.,  2928,  3498  et  seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5885  et  seq.; 
Laws  (1899),  c.  53. 

Wisconsin. — Stat.  (1898),  §  3154  et 
seq.;  Laws  (1899),  c.  3^1,  §  40. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2663 
et  seq. 

Coorts  of  chancery,  in  the  absence  of 
the  st;itute  to  the  contrary,  have  exclu- 
sive jurisdiction  in  foreclosure  proceed- 
ings. Price  v.  State  Bank,  14  Ark.  50; 
Willis  V.  Farley,  24  Cat.  490;  Fox  v. 
Wharton,  5  Del.  Ch.  200;  Warehime  v. 


Carroll  County  Bldg.  Assoc.  No.  i, 
44  Md.  512;  Morrison  7/.  Bean.  15  Tex. 
267;  Benjamin  v.  Cavaroc,  2  Woods 
(U.  S.)  168. 

In  Benjamin  v.  Cavaroc,  2  Woods 
(U.  S.)  168,  it  was  held  that  the  fact 
that  a  statutory  remedy  existed  in  the 
state  in  which  the  mortgaged  premises 
were  situated  would  not  oust  the  juris- 
diction of  a  federal  court  to  enforce  the 
mortgage  in  equity,  such  court  other- 
wise having  jurisdiction  in  the  prem- 
ises. 

Federal  courts  follow  the  state  practice 
to  some  extent  in  foreclosure  proceed- 
ings. Connecticut  Mut.  L.  Ins.  Co.  v. 
Cushman,  108  U.  S.  51. 

In  Brine  v.  Hartford  F.  Ins.  Co.,  96 
U.  S.  627,  Miller,  J.,  says,  "  a'l  the  laws 
of  a  state  existing  at  the  time  a  mort- 
gage or  any  other  contract  is  made 
which  affect  the  rights  of  the  parties  to 
the  contract  enter  into  and  become  a 
part  of  it  and  are  obligatory  on  all 
courts  which  assume  to  give  remedy 
on  such  contracts  *  *  *  if  they  are  in 
conflict  with  the  general  doctrine  of 
the  exemption  from  state  control  of  the 
chancery  practice  of  the  federal  courts, 
as  regards  mere  modes  of  procedure, 
they  are  of  a  paramount  force,  and  the 
latter  must  to  that  extent  give  way." 

Distingoishing  Chancery  from  Code  Prac- 
tice.—  One  of  the  marked  distinctions 
between  the  chancery  and  code  prac- 
tice in  foreclosure  proceedings  is  that 
under  the  code  practice,  the  proceeding 
is  not  to  be  dismissed  for  the  reason 
that  the  plaintiff  has  misconceived  the 
nature  of  his  remedy.  Damon  z/.  Leque, 
14  Wash.*  253. 

Distinct  counts  for  separate  catises  c^  ac- 
tion, as  in  the  case  of  the  foreclosure  of 
a  mortgage  to  secure  three  notes,  seems 
to  be  required  by  the  practice  under 
the  Missouri  code.  Dewey  7'.  Leon- 
hardt,  37  Mo.  App.  517. 

Venue  of  action,  see  Reeves  v.  Brown, 
103  Ala.  537;  Boiling  v.  Munchus,  65 
Ala.  558;  Tolman  v.  Smith,  85  Cal. 
280;  Goldtree  v.  McAlister,  86  Cal.  93; 
Campbell  v.  West,  86  Cal.  197;  Fletcher 
V.  Stowell,  17  Colo.  94;  Farmers'  L.  & 
T.  Co.  V.  Postal  Tel.  Co.,  55  Conn. 
334;  Palmer  v.  Mead,  7  Conn.  149; 
Hackenhull  v.  Westbrook,  53  Ga.  285; 
Milk  V.  Kent,  60  Ind.  226;  Holmes  v. 
Taylor,  48  Ind.  169;  McDonald  v. 
Nashua  Second  Nat.  Bank,  106  Iowa 
517;  Iowa  L.  &  T.  Co.  V.  Day,  63  Iowa 
459;  Lomax  v.  Smyth,  50  Iowa  223; 
Sparks    v.    Beyer,    5    Kan.    App.    721; 
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Lichty  V.  McMariin,  ii  Kan.  565; 
Shields  v.  Yellman,  100  Ky.  655;  Hen- 
drix  V.  Nesbitt,  96  Ky.  652;  Caufman 
V.  Sayre,  2  B.  Mon.  (Ky.)  202;  Dary 
V.  Kane,  158  Mass.  376;  Chouteau  v. 
Allen,  70  Mo.  290;  Tucker  v.  Lake,  67  N. 
H.  193;  Wheeler  z/.  Maitland,  (Supreme 
Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  35; 
House  V.  Lockwood,  40  Hun  (N.  Y.) 
532;  Falls  of  Neuse  Mfg.  Co.  v.  Bower, 
105  N.  Car.  440;  Territory  v.  Judge,  5 
Dak.  275;  Kaninisky  v.  Trantham,  45 
S.  Car.  8;  Wagener  v.  Swygert,  30  S. 
Car.  296;  Trapier  v.  Waldo,  16  S.  Car. 
276;  Grace  v.  Hunt,  Cooke  (Tenn.) 
341;  Hawes  v.  Parrish,  16  Tex.  Civ. 
App.  497;  Higgins  v.  Frederick,  32 
Tex.  2S2;  Brigham  v.  Thompson,  12 
Tex  Civ.  App.  562;  Tatum  v.  Ballard, 
94  Va.  370;  Wood  V.  Mastick,  2  Wash. 
Ter.  64;  Brock  way  v.  Carter,  25  Wis. 
510;  Pereles  v.  Albert,  12  Wis.  666; 
Stevens  v.  Ferry,  48  Fed.  Rep.  7;  Wat- 
kins  V.  Holman,  16  Pet.  (U.  S.)  25; 
MuUer  v.  Dows,  94  U.  S.  444. 

1.  Bequisites  of  Bill,  Complaint,  etc., 
Generally.  —  For  the  formal  parts  of  a 
bill  in  equity,  complaint  or  petition  in 
a  particular  jurisdiction,  including  the 
commencement,  address  and  conclu- 
sion, etc.,  see  the  titles  Bills  in  Equity, 
vol.  3,  p.  417;  Complaints,  vol.  4,  p. 
1019. 

See  also  supra,  note  3,  p.  400. 

Acknowledgment  of  mortgage  need  not 
be  alleged,  except,  perhaps,  in  the  case 
of  the  mortgage  of  a  married  woman. 
Perdue  v.  Aldridge,  19  Ind.  29P. 

Attorney's  Fees.  —  To  recover  attor- 
ney's fees  in  a  foreclosure  suit,  the  com- 
plaint must  show  that  it  was  necessary 
to  foreclose  the  mortgage  by  a  suit. 
Bedell  v.  New  England  Mortg.  Security 
Co.,  91  Ala.  325. 

Complaint  need  not  aver  that  plain- 
tiff had  employed  an  attorney  to  prose- 
cute the  action  or  allege  the  amount 
agreed  to  be  paid  the  attorney  in  order 
that  a  reasonable  attorney's  fee  may  be 
recovered.     Avery  v.  Maude,  112  Cal. 

565. 

For  allegations  necessary  to  the  re- 
covery of  reasonable  attorney's  fees 
stipulated  to  be  paid  in  the  mortgage, 
see  Riverside  First  Nat.  Bank  v.  Holt, 
87  Cal.  158;  Lee  v.  McCarthy,  (Cal. 
1894)  35  Pac.  Rep.  1034;  Hewitt  v. 
Dean,  91  Cal.  5. 

For  form  of  affidavit  relating  to  at- 
torney's  fees,  which  must  accompany 


complaint  in  Iowa,  see  infra.  Form  No. 

13974- 

Certainty  in  the  statement  of  the 
cause  of  action  is  requisite  to  the  va- 
lidity of  the  bill,  petition  or  complaint. 
Christian  v.  American  Freehold  Land 
Mortg.  Co.,  92  Ala.  130;  Memphis,  etc., 
R.  Co.  V.  Woods,  88  Ala.  630;  White  v. 
Allatt,  87  Cal.  245. 

An  allegation,  in  the  bill  to  foreclose, 
that  thecourt  set  apart  a  homestead  will 
not  authorize  the  presumption  that  the 
homestead  had  been  selected  prior  to 
the  mortgagor's  death  so  as  to  compel 
the  allowance  of  the  debt  by  the  ad- 
ministrator. Browne  v.  Sweet,  (Cal. 
1899)  59  Pac.  Rep.  774. 

The  fact  that  the  bill  alleges  nothing 
in  terms  against  a  defendant  against 
whom  it  prays  process  is  not  a  ground 
for  demurrer,  if  the  defendant  is  in- 
formed by  the  notice  annexed  to  his 
subpoena  that  he  is  made  a  party  be- 
cause he  holds  a  mortgage  on  the 
premises.  Wheeler,  etc.,  Mfg.  Co.  v. 
Filer,  52  N.  J.  Eq.  164. 

A  complaint  otherwise  sufficient  is 
not  subject  to  demurrer  where  a  certain 
allegation  may  be  treated  as  surplus- 
age and  stricken  out,  such  as  an  alle- 
gation that  the  mortgage  was  kept 
outstanding  in  order  to  defraud  the 
minor  heirs  of  the  intestate  mortgagor, 
McGillivray  v.  McGillivray,  9  S.  Dak. 
187. 

Claims  and  Interests  of  Defendants  — 
Generally.  —  A  party  cannot  be  joined 
as  defendant  in  foreclosure  without 
some  allegation  showing  that  he  has 
an  interest  in  the  controversy.  Houston 
V.  Williamson,  81  Ala.  482;  Martin  v. 
Noble,  29  Ind.  216;  Fovvle  z/.  House,  29 
Oregon  114.  But  the  courts  do  not  re- 
quire particularity  in  this  regard;  the 
language  used  in  Form  No.  13925  et 
seq.  is  sufficient,  and  has  received  the 
express  approval  of  the  court  in  the 
following  jurisdictions: 

Alabama. — Wells  v.  American  Mortg. 
Co.,  109  Ala.  430. 

California. — San  Francisco  Breweries 
V.  Schurtz,  104  Cal.  420;  Sichler  v. 
Look,  93  Cal.  600;  Poett  v.  Stearns,  28 
Cal.  227. 

Florida, —  McCoy  z'.  Boley,  21  Fla. 
803. 

Indiana. — Hoes  v.  Boyer,  108  Ind. 
494;  Woodworth  v.  Zimmerman,  92 
Ind.  349;  Marot  v.  Germanla  Bldg., 
etc.,  Assoc.  No.  2,  54  Ind.  37;  compare 
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Second  Baptist  Church  (colored)  v. 
Furber,  log  Ind.  492. 

Kansas.  —  Short  v.  Nooner,  16  Kan. 
220. 

Michigan.  —  Compare  Com  stock  v. 
Comstock,  24  Mich,  39;  Summers  v. 
Bromley,  28  Mich.  125;  Wurcherer 
V.  Hewitt,  10  Mich.  453;  Dawson  v. 
Dan  bury  Bank,  15  Mich.  489. 

Minnesota.  —  Howard  v.  Iron,  etc., 
Co.,  62  Minn.  298. 

Missouri.  —  Knox  County  v.  Brown, 
103  Mo.  223. 

New  York. — Drury  v.  Clark,  (Su- 
preme Ct.  Gen.  T.)  16  How.  Pr.  (N.  Y.) 
424;  Albany  City  Nat.  Bank  v.  Hudson 
River  Brick  Mfg.  Co.,  79  Hun  (N.  Y.) 
387;  Constant  v.  American  Baptist 
Home  Mission  Soc,  53  N.  Y.  Super. 
Ct.  170;  Frost  V.  Koon,  30  N.  Y.  428; 
Emigrant  Industrial  Bankz^.  Goldman, 
75  N.  Y.  127;  Jacobie  v.  Mickle,  144 
N.  Y.  237. 

Ohio. — Winemiller  v.  Laughlin,  51 
Ohio  St.  421. 

IVashington.  —  Kizer  v.  Caufield,  17 
Wash.  417;  Horton  v.  Long,  2  Wash. 

435. 

Wisconsin.  —  Plankinton  v.  Hilde- 
brand,  89  Wis.  209. 

Federal  Courts.  — Metropolitan  Trust 
Co.  V.  Columbus,  etc.,  R.  Co.,  93  Fed. 
Rep.  6S9. 

The  usual  form  of  this  allegation  is 
substantially  as  follows:  "  The  defend- 
ant has  or  claims  some  interest  in  or 
lien  upon  the  said  real  property;  but 
the  same,  whatever  it  may  be,  is  sub- 
ject to  the  lien  of  the  said  mortgagor." 
Horton  v.  Long,  2  Wash.  435. 

Anything  less  than  this  allegation,  as 
where  the  bill,  complaint  or  petition 
merely  alleges  that  the  defendant  has 
an  interest  without  further  allegation 
that  such  interest  is  inferior  to  and 
subject  to  plaintiff's  mortgage  or  lien, 
is  insufBcient.  Short  v.  Nooner,  16 
Kan.  220;  Aldrich  v.  Lapham,  (Supreme 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  129. 

But  the  nature  of  the  interests  which 
the  defendants  have  in  the  mortgaged 
premises  need  not  be  stated,  where 
the  nature  of  such  interests  is  of  no 
importance  in  connection  with  the  re- 
lief asked.  Dunham  v.  Doremus,  55 
N.J.  Eq.  511. 

A  complaint  against  mortgagor's 
grantees  and  a  prayer  to  foreclose  a 
mortgage  which  alleged  a  cause  of 
action  on  the  note,  the  execution  of  the 


mortgage  to  secure  the  same,  that  de- 
fendants claim  an  interest  as  remote 
grantees  of  the  mortgagor,  has  been 
held  to  state  a  cause  of  action,  notwith- 
standing it  did  not  specifically  allege 
that  the  defendant's  claim  was  inferior 
to  plaintiff's  claim.  Hohl  v.  Reed,  8 
Kan.  App.  54. 

In  case  0/  infant  defendants,  the  com- 
plaint should  state  specifically  their 
interests.  Aldrich  v.  Lapham,  (Su- 
preme Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 
129. 

Interests  of  Executor.  —  Kingsland  v. 
Stokes,  25  Hun  (N.  Y.)  107;  Skelton  v. 
Scott,  18  Hun  (N.  Y.)  375. 

Interest  of  Heirs  at  Law.  —  Where  de- 
fendants' interests  are  otherwise  prop- 
erly alleged,  a  failure  to  describe  them 
as  the  heirs  at  law  of  the  deceased 
mortgagor  is  immaterial,  and  such 
description  may  be  inserted  by  way  of 
amendment.  Gray  v.  Franks,  86  Mich. 
382. 

Complaint  seeking  to  foreclose  and 
alleging  the  death  of  the  mortgagor, 
leaving  defendant  as  a  sole  heir  and 
distributee,  is  not  bad  for  failure  to 
set  out  a  condition  of  the  mortgage 
alleged  to  be  broken  or  to  state  whether 
the  mortgagor  died  testate  or  intestate, 
or  to  show  defendant  to  be  the  sole  heir 
and  distributee.  Rutherford  v.  Johnson, 
49  S.  Car.  j\b'-){construing S.  Car.  Const. 
(1868),  art.  5,  §  3).  _  . 

Interests  of  Husband.  — Alleging  that 
"  the  husband  purchased  the  mort- 
gaged premises "  was  held  to  be  in- 
sufficient as  describing  the  interests  of 
the  husband  in  an  action  to  foreclose  a 
mortgage  against  a  husband  and  wife. 
Hammons  v.  Bigelow.  115  Ind.  363. 

Interest  of  Wife.  —  Keeler  v.  McNeir^ 
ney,  (Supreme  Ct.  Spec.  T.)  6  Civ. 
Proc.  (N.  Y.)  363;  Payn  v.  Grant,  23 
Hun  (N.  Y.)  134;  Emigrant  Industrial 
Sav.  Bank  v.  Goldman,  75  N.  Y.  127; 
Merchants'  Bank  v.  Thomson,  55  N.  Y. 
7;  Frost  V.  Koon,  30  N.  Y.  428;  Lewis 
V.  Smith,  9  N.  Y.  502. 

Where  the  mortgage  is  executed  by  a 
married  woman,  the  bill  must  set  forth, 
in  substance  at  least,  the  nature  of  the 
estate  and  her  power  over  it.  Sprague 
V.  Shields,  61  Ala.  428. 

Dower  interests  of  wife  of  mortgagor 
should  be  described  with  certainty. 
Emigrant  Industrial  Sav.  Bankz/.  Gold- 
man, 75  N.  Y.  127;  Merchants  Bankw. 
Thomson,   55   N.  Y.  7;  Frost,  v.  Koon, 
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30  N.  Y.  428;  Lewis  v.  Smith,  9  N.  Y. 
502;  Payn  v.  Grant,  23  Hun  (N.  Y.) 
134:  Keeler  v.  McNeirney,  (Supreme 
Cc.  Spec.  T.)  6  Civ.  Proc.  (N.  Y.)  363. 

Conditions  Broken.  —  The  bill,  petition 
or  complaint  must  contain  an  express 
allegation  showing  a  breach  of  some 
condition  of  the  note,  bond  or  mort- 
gage. Ryan  v,  Holliday,  iioCal.  335; 
Cornelius  v.  Halsey,  11  N.  J.  Eq.  27; 
Davies  v.  New  York  Concert  Co.,  41 
Hun  (N.  Y.)  492;  Coulter  v.  Bower,  (C. 
PI.  Spec.  T.)  64  How.  Pr.  (N.  Y.)  132,  11 
Daly  (N.  Y.)  203. 

It  was  held  to  be  unnecessary  to  al- 
lege a  breach  of  the  bond  during  the 
husband's  lifetime  in  the  suit  to  fore- 
close a  mortgage  which  was  executed 
to  secure  a  bond  for  the  support  of 
both  husband  and  wife  during  their 
natural  lives,  the  husband  having  died 
first.     Plumer  v.  Doughty,  78  Me.  341. 

In  Little  Rock  Waterworks  Co.  v. 
Barret,  103  U.  S.  516,  it  was  held  that 
the  bill  to  foreclose  need  not  negative 
the  fact  that  the  default  was  caused 
by  the  municipality,  as  such  fact  should 
be  set  up  by  way  of  defense  where  the 
mortgage  sought  to  be  foreclosed  had 
been  executed  by  the  waterworks  com- 
pany operating  under  the  contract  with 
the  city,  it  being  expressly  stipulated 
in  the  mortgage  that  upon  default  of 
interest  the  mortgage  might  be  fore- 
.closed  in  case  the  default  was  not 
caused  by  the  city. 

See  also,  as  to  allegation  of  nonpay- 
ment, infra,  this  note. 

Conditions  Performed.  —  Where  the 
performance  of  aay  condition  precedent 
is  necessary  to  complainant's  right  to 
foreclose,  the  bill,  complaint  or  peti- 
tion should  allege  such  performance. 
Mullens  v.  American  Freehold  Land 
Mortg.  Co.,  88  Ala.  280;  Farrior  v.  New 
England  Mortg.  Security  Co.,  88  Ala. 
275;  Humboldt  Sav. ,  etc.,  Soc.  v.  Burn- 
ham,  III  Cal.  343;  Harp  v.  Calahan,  46 
Cal.    222;     Pitte    V.    Shipley,    46    Cal. 

154- 

A  statute  of  Indiana  requires  the  ex- 
piration of  a  year  after  the  issuance  of 
letters  of  administration  before  a  suit  to 
foreclose  may  be  brought  upon  a  mort- 
gage executed  by  a  decedent,  and  a 
Complaint  which  discloses  that  less  time 
has  elapsed  is  therefore  demurrable. 
Loveringz/.  King,  97  Ind.  130.  Compare 
Kohl!  V.  Hall,  141  Ind.  411. 

Description   of   Premises. —  The    bill, 


complaint  or  petition  to  foreclose  should 
describe  the  mortgaged  premises.  This 
may  be  done  sufficiently  by  describing 
the  premises  as  they  are  described  in  the 
mortgage  itself.  But  describing  the 
premises  and  referring  to  instruments 
or  documents  outside  of  the  bill  or  com- 
plaint to  aid  the  description  may  be  suf- 
ficient. 

Alabama.  —  Clement  v.  Draper,  108 
Ala.  211;  O'Conner  v.  Nadel,  117  Ala. 

595. 

California.  —  Scott  v.  Sells,  88  Cal. 
599;  Campbell  v.  West,  86  Cal.  197; 
Johnston  v.  McDuffee,  83  Cal.  30; 
Whitby  V.  Rowell,  82  Cal.  635;  Graham 
V.  Stewart,  68  Cal.  374;  Crosby  v.  Dowd, 
61  Cal.  557;  Kays  v.  Phelan,  19  Cal.  128; 
Emeric  v.  Tams,  6  Cal.  155. 

Illinois.  —  Domestic  Bldg.  Assoc,  v. 
Nelson,  172  111.  386. 

Indiana.  —  Hannon  v.  Hilliard,  lOl 
Ind.  310;  Pence  v.  Armstrong,  95  Ind. 
191;  Taylor  v.  Hearn,  131  Ind.  537;  No- 
land  V.  State,  115  Ind.  529;  Hatfield  v. 
Huntington,  etc.,  City  Bldg.  Assoc,  132 
Ind.  149;  Dutch  v.  Boyd,  81  Ind.  146; 
Parker  v.  Teas,  79  Ind.  235;  Buck  v. 
Axt,  85  Ind.  512;  Bayless  v.  Glenn,  72 
Ind.  5;  Loeb  v.  Tinkler,  124  Ind.  331; 
Rapp  V.  Thie,  61  Ind.  372;  Whittelsey 
V.  Beal,  5  Blackf.  (Ind.)  143;  Nolte  v. 
Libbert,  34  Ind.  163;  Struble  v.  Neigh- 
bert,  41  Ind.  344;  Magee  v.  Sanderson, 
10  Ind.  261. 

Iowa.  — Van  Sickles  v.  Town,  53  Iowa 
259. 

Kansas. —  Deitrich  v.  Lang,  11  Kan 
636;  Keys  V.  Lardner,  55  Kan.  331. 

Kentucky.  —  Bailey  v.  Fanning  Or- 
phan School,  (Ky.  1890)  14  S.  W.  Rep. 
908;  Mitchell  V.  Fidelity,  Trust,  etc., 
Co.,  (Ky.  1898)  47  S.  W.  Rep.  446. 

Missouri.  —  Knox  County  v.  Brown, 
103  Mo.  223. 

Nezv  Hampshire. — Sherman  v.  Hanno, 
66  N.  H.  160. 

New  York. — Johnston  v.  Tavlor, 
(Supreme  Ct.  Spec.  T.)  15  Abb.  Pr'.  ^N. 
Y.)  339;  Coutler  v.  Bower,  11  Daly 
(N.  Y.)  203;  Davies  v.  New  York  Con- 
cert Co.,  41  Hun  (N.  Y.)  492;  Clapp  v. 
McCabe,  155  N.  Y.  525. 

Texas. — Lumpkin  v.  Silliman,  79 
Tex.  165;  Schmidt  v.  Mackey,  31  Tex. 
659;  Roy  V.  Bremond,  22  Tex.  626. 

Vermont.  —  Howe  v.  Towner,  55  Vt. 

315. 

Federal  Courts. — Mercantile  Trust 
Co.  V.  Kanawha,  etc.,   R.  Co.,  39  Fed. 
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aa.  Against  Mortgagor. 


Rep.  337;  Sedam  v.  Williams,  4  Mc- 
Lean (U.  S.)  51. 

Execution  and  Delivery  of  Mortgage  — 
Generally.  — That  the  mortgage  sought 
to  be  foreclosed  was  by  the  mortgagor 
duly  executed,  and  delivered  to  the 
mortgagee,  should  be  alleged  in  the 
bill,  complaint  or  petition.  Farrior  v. 
New  England  Mortg.  Security  Co.,  88 
Ala.  275;  Mullens  v.  American  Free- 
hold Land  Mortg.  Co.,  88  Ala.  2S0; 
How  V.  Schufferly,  120  Cal.  6og;  Bull 
V.  Meloney,  27  Conn.  560;  Pease  v. 
Wagnon,  93  Ga.  361;  Moore  v.  Titman, 
"3  111.  358;  Sturgeon  v.  Daviess  County, 
65  Ind.  302;  Cooley  v.  Hobart,  8  Iowa 
35S;  Budd  V.  Kramer,  14  Kan.  loi; 
McAllister  v.  Plant,  54  Miss.  106; 
Coulter  V.  Bower,  11  Daly  (N.  Y.) 
203;  Davies  v.  New  York  Concert  Co., 
41  Hun  (N.  Y.)  492;  Hussey  v.  Smith, 
I  Utah  241;  Shed  v.  Garfield,  5  Vt.  39; 
Richmond  v.  Voorhees,  10  Wash.  316; 
Wochoska  v.  Wochoska,  45  Wis.  423; 
Fairbanks  v.  Isham,  16  Wis.  iiS. 

By  Attorney  in  Fact.  — Alleging  that 
mortgage  was  executed  by  a  named 
person,  as  attorney  in  fact  for  the  de- 
fendant, but  not  alleging  that  such 
person  had  been  constituted  defend- 
ant's attorney  in  fact,  sufficiently  al- 
leged the  execution  of  the  instrument, 
where  the  complaint  also  alleged  in 
general  terms  that  the  mortgage  had 
been  executed  by  the  defendant.  Rich- 
mond V.  Voorhees,  10  Wash.  316. 

Assignments  of  the  bond  and  mort- 
gage, if  any,  must  be  stated.  Rose  v. 
Meyer  (Supreme  Ct.  Spec,  T.)  i  How. 
Pr.  N.  S.  (N.  Y.)  274;  7  Civ.  Proc.  (N.  Y.) 
219. 

Jnrisdictional  Facts.  —  Under  Horner's 
Stat.  Ind.  (1896),  §  2331,  a  complaint  to 
foreclose  a  mortgage  in  the  superior 
court,  against  the  real  estate  of  the  de- 
cedent, before  final  settlement  of  the 
estate  itself,  need  not  aver  that  the 
claim  has  been  filed  against  the  estate, 
for  the  reason  that  the  court  is  one  of 
general  jurisdiction,  which  fact  need 
not  appear  on  the  face  of  the  complaint 
itself.  Noerr  v.  Schmidt,  151  Ind. 
579- 

Naming  Parties.  —  As  to  the  rule  in 
chancery,  see  Daniell's  Ch.  Pr.  357. 

Designating  the  plaintiff  as  "M.J. 
C-alder"  in  the  complaint  to  foreclose, 
whereas  the  name  inserted  in  the  mort- 
gage was  ''M.J.  Calltier,"  is  sufficient 
without  an  allegation  that  the  persons 


are  the  same.  Wilson  v.  Calder,  (Kan. 
App.  1898)  55  Pac.  Rep.  552. 

In  Bernstein  v.  Hobelman,  70  Md. 
29,  the  mortgage  was  executed  to  the 
firm  of  Wehr,  Hubbleman  &  Gottlieb. 
The  petition  for  the  sale  of  the  mort- 
gaged property  set  out  the  christian 
names  of  the  members  of  this  firm  and 
was  verified  by  one  of  the  partners 
styling  himself  as  such.  It  was  held 
that  there  was  a  sufficient  identification 
of  the  members  intended  as  mort- 
gagees. 

In  Andrews  v.  Wynn,  4  S.  Dak.  40, 
plaintiff,  under  the  name  6f  Edward  H. 
Andrews,  sought  to  foreclose  a  note 
and  mortgage  executed  to  E.  H.  An- 
drews. The  complaint  failed  to  allege 
that  mortgagee  and  plaintiff  were 
identical.  The  trial  court  overruled  a 
demurrer  to  the  complaint,  but  the  su- 
preme court,  on  appeal,  reversed  this 
judgment,  holding  the  complaint  to  be 
insufficient. 

The  omission  of  the  name  of  the 
party  defendant  from  the  title  of  the 
amended  petition  to  foreclose  is  not 
material  when  his  name  appears  in  the 
body  of  the  petition.  Wolff  v.  Ward, 
104  Mo.  127. 

Failure  to  describe  the  legal  charac- 
ter of  a  mortgagee  did  not  vitiate  a  peti- 
tion to  foreclose  a  mortgage  executed 
to  a  corporation  and  by  it  assigned  to 
plaintiff.  Barber  v.  Crowell,  55  Neb. 
571. 

Where  the  mortgage  recited  that  F. 
H.  McEachern  and  J.  R.  McEachern 
were  partners  under  the  firm  name  of 
F.  H.  McEachern  &  Co.,  and  the  mort- 
gage sought  to  be  foreclosed  and  the 
complaint  alleged  that  defendant  "  exe- 
cuted and  delivered  to  said  F.  H.  Mc- 
Eachern dr"  Co.  his  deed,  and  thereby 
conveyed  by  way  of  mortgage  to  F.  H. 
andy.  R.  McEachern,"  etc.,  the  court 
said:  "This,  it  seems  to  us,  was  sub- 
stantially sufficient.  It  was  certainly 
sufficient  proof,  being  the  written  ad- 
mission of  the  defendant  of  the  fact  of 
partnership,  and  even  if  the  allegations 
should  be  regarded  as  deficient  in  form, 
such  deficiency  may  be  supplied  by 
way  of  amendment."  Moses  v.  Hat- 
field, 27  S.  Car.  324. 

Nonpayment  of  Indebtedness  Secured  — 
Necessity  of  This  Allegation.  —  Nonpay- 
ment of  the  indebtedness  secured  by 
the  mortgage  sought  to  be  foreclosed 
should  be  alleged  in  the  bill,  complaint 


451 


Volume  12. 


13925. 


MORTGAGES. 


13925. 


or  petition.  Ryan  v.  HoUiday,  no 
Cal.  335;  Cornelius  v,  Halsey,  11  N.  J. 
Eq.  27;  Davies  v.  New  York  Concert 
Co.,  41  Hun  (N.  Y.)  492;  Coulter  v. 
Bower,  (C.  PI.  Spec.  T.)  64  How.  Pr. 
(N.  Y.).i32. 

Although  it  is  not  ordinarily  neces- 
sary to  allege  that  a  demand  was  made 
upon  the  mortgagor  to  pay  the  indebted- 
ness. Austin  V.  Burbank,  2  Day 
(Conn.)  474;  Gillett  v.  Balcom,  6  Barb. 
(N.  Y.)  370;  Haxtunz/.  Bishop.  3  Wend. 
(N.  Y.)  13;  Rushmore  v.  Miller,  4 
Edw.  (N.  Y.)  84;  Harris  v.  Mulock, 
(Supreme  Ct.  Spec.  T.)  g  How.  Pr. 
(N.  Y.)  402;  Rumball  v.  Ball,  10  Mod. 
38.  Unless  the  mortgage  was  made 
payable  upon  a  certain  date  after  de- 
mand made  for  payment.  Union  Cent. 
L.  Ins.  Co.  V.  Curtis,  35  Ohio  St.  343; 
Union  Cent.  L.  Ins.  Co.  v.  Jones,  35 
Ohio  St.  351. 

Instances  of  sufficient  allegations  of 
nonpayment  of  indebtedness  may  be 
found  in  the  following  cases:  Savings 
Bank  ».  Asbury,  117  Cal.  96;  Chaffee  ». 
Browne,  109  Cal.  211;  Loughridge  v. 
Northwestern  Mut.  L.  Ins.  Co. ,  180  111. 
267;  Kohli  V.  Hall,  141  Ind.  411;  Tay- 
lor V.  Hearn,  131  Ind.  537:  Hagan  v. 
Ryan,  27  N.  J.  Eq.  236;  Bodine  v.  Gray, 
24  N.  J.  Eq.  335;  Sun,  etc.,  Mut.  Loan^ 
etc.,  Assoc.  7/.  Buck,  (Supreme  Ct. 
App.  Div.)  55  N.  Y.  Supp.  262. 

Instances  of  insufficient  allegations  of 
nonpayment  may  be  found  in  the  fol- 
lowing cases:  Ryan  v.  Holliday,  no 
Cal.  335;  Dorn  v.  Gender,  171  111.  362; 
Davies  v.  New  York  Concert  Co.,  41 
Hun(N.  Y.)492. 

Note  Barred  by  Statute  of  Limitations. 
—  A  complaint  against  grantees  of 
property  to  foreclose  a  mortgage  which 
sets  forth  the  note  secured  in  compli- 
ance with  the  Kansas  code,  which  pro- 
vides that  a  complaint  on  a  note  is 
sufficient,  where  it  sets  forth  a  copy, 
with  credits,  and  indorsements  and  the 
dmount  due,  may  state  a  cause  of  action 
for  foreclosure  against  such  grantees, 
though  it  may  not  state  a  cause  of  action 
on  the  note  against  them,  by  reason  of 
the  province  of  the  bar  of  the  statute 
of  limitations.  Hbhl  v.  Reed,  8  Kan. 
App.  54. 

Other  Proceedings  to  Collect  Debts  — 
Generally. — A  statement  whether  any 
proceedings  have  been  had  at  law  for 
the  recovery  of  the  debt  secured  by  the 
mortgage,  or  any  part  thereof,  and 
whether  such  debt  or  any  part  thereof 
has    b^en    collected  and  paid  was  un- 


necessary under  the  former  chancery 
practice,  for  the  reason  that  the  mort- 
gagee was  entitled  to  pursue  concur- 
rently his  remedy  upon  the  debt  and 
upon  the  mortgage,  and  the  pendency 
of  either  proceeding  in  no  way  affected 
the  other. 

England.  —  Aylet    v.    Hill,    2    Dick. 

551;  Tooke  V.  ,  2  Dick.  785;  Bur- 

nell  V.  Martin,  2  Dougl.  417;  Perry  v. 
Barker,  13  Ves.  Jr.  igS;  Tooke  v.  Hart- 
ley, 2  Bro.  C.  C.  125;  Dash  wood  z/.  Blyth- 
way,  I  Eq.  Cas.  Abr.  317,  par.  3;  Booth 
V.  Booth,  2  Atk.  343. 

Ireland,  —  Schoole  v.  Sail,  I  Sch.  & 
Lef.  176. 

United  States. — Hatch  v.  White,  2 
Gall.  (U.  S.)  152.  See  also  Hughes  v. 
Edwards,  9  Wheat.  (U.  S.)  489;  Morri- 
son V.  Buckner,  Hempst.  (U.  S.)  442. 

Illinois.  —  Vansant  v.  Allmon,  23  111. 
30;  Palmer  v.  Harris,  100  111.  276. 

Indiana.  —  2  Rev.  Stat.  (1852),  p.  176, 
^§  631,  636  {modifying  Rev.  Stat.  (1843), 
p.  461,  §  37);  Newton  v.  Newton,  12 
Ind.  527;  Deam  v.  Morrison,  10  Ind. 
367  (holding  that  under  the  statute 
of  1852  it  is  not  necessary  to  allege  the 
absence  of  other  proceedings  instituted 
to  collect  the  debt:  such  proceedings,  if 
any  e.xist,  should  be  set  out  by  way  of 
defense  in  the  action  to  foreclose  a 
mortgage). 

Kentucky.  —  Downing  v.  Palmasteer, 
I  T.  B.  Mon.  (Ky.)  64. 

Massachusetts.  —  Ely  v.  Ely,  6  Gray 
(Mass.)  439;  Draper  v.  Mann,  117  Mass. 

439- 

Nebraska. — Bing  z/.  Morse,  51  Neb. 
842. 

Netu  York.  —  Dunkley  v.  Van  Buren, 
3  Johns.  Ch.  (N.  Y.)  330;  Lovett  v.  Ger- 
man Reformed  Church,  12  Barb.  (N. 
Y.)  67;  Shufelt  V.  Shufelt,  9  Paige  (N. 
Y.)  137. 

Rhode  Island.  —  Island  Sav.  Bank  v. 
Galvin,  20  R.  I.  347. 

In  South  Carolina,  the  rule  that  the 
mortgagee  can  maintain  an  action  at 
law  on  the  debt  while  foreclosing  in 
chancery  no  longer  exists.  Anderson 
V.  Pilgram,  30  S.  Car.  499  {distinguish- 
ino  if  not  overruling  Hatfield  v.  Ken- 
nedy, I  Bay.  (S.  Car.)  501). 

This  allegation  is  necessary,  however, 
in  some  states  under  statutory  pro- 
visions to  that  effect.    . 

Indiana.  —  Rev.  Stat.  (1843),  p.  461,  § 
37,  which,  however,  has  been  modified 
by  2  Rev.  Stat.  (1852),  p.  176,  §§  631, 
636.  See  supra,  this  note;  McMulIen  v. 
Furnass,  i  Ind.  160. 
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Michigan.  —  How.  Anno.  S.:at,  (i832), 
§  6705.  Compare  Dennis  v.  Heming- 
way, Walk.  (Mich.)  387;  Martin  v.  Mc- 
Reynolds,  6  Mich.  70. 

Nebraska. — Comp.  Stat.  (1899),  §6371; 
Miller  v.  Nicodemus,  (Neb.  1899),  78  N. 
W.  Rep.  618;  Jones  v.  Burtis,  57  Neb. 
604;  Bing  V.  Morse,  51  Neb.  842;  Dimick 
V.  Grand  Island  Banking  Co.,  37  Neb. 
394;  Mundy  v.  Whittemore,  15  Neb.  647; 
Gregory  v.  Hartley,  6  Neb.  356. 

Neiv  York.  —  Code  Civ.  Proc,  §  1629; 
Williamson  v.  Champlin,  i  Clarke  (N. 
Y.)  9;  Pattison  v.  Powers,  4  Paige  (N. 
Y.)  549;  North  River  Bank  v.  Rogers,  8 
Paige  (N.  Y.)  648;  Lovett  v.  German 
Reformed  Church,  12  Barb.  (N.  Y.)  67; 
Shufelt  'v.  Shufelt,  9  Paige  (N.  Y.)  137. 
Compare  Suydam  v.  Bartle,  9  Paige  (N. 
Y.)  294;  Williamson  v.  Champlin,  8 
Paige  (N.  ¥.)  70. 

North  Dakota. —  Dak.    Comp.    Laws 

(18S7).   §    5434;    Rev.    Codes   (1895),  § 

5869;  Fisher  z/.  Bouisson,  3  N.  Dak.  493. 

Wisconsin.  —  Ercanbrack  v.  Rich,  2 

Chand.  (Wis.)  100,  2  Pin.  (Wis.)  441. 

In  California^  under  Code  Civ.  Proc. 
(1S97),  §  726,  it  is  provided  that  "  there 
can  be  but  one  action  for  the  recovery 
of  any  debt  *  *  *  secured  by  mort- 
gage." And  under  this  provision  it 
was  held  that  where  the  mortgagee  had 
obtained  judgment  on  the  note  in  an- 
other state,  he  could  not  afterward 
foreclose.  Ould  v.  Stoddard,  54  Cal. 
613. 

Under  the  Washington  code  (Ballin- 
ger's  Anno.  Codes  &  Stat.  (1897),  § 
5893),  the  mortgagor  cannot  maintain 
two  suits  concurrently  upon  the  mort- 
gaged debt,  but  it  is  held  that  this  pro- 
vision, being  in  derogation  of  the  com- 
mon law,  should  be  strictly  construed. 
Hays  V.  Miller,  i  Wash.  Ter.  143. 

The  purpose  of  these  statutes  has 
been  declared  to  be  "  to  prevent  the  op- 
pression of  the  debtor  by  limiting  the 
mortgagee  to  one  remedy  at  a  time." 
Maxwell  Code  PI.  663,  note  i;  Bing  v. 
Morse,  51  Neb.  842;  Dimick  v.  Grand 
Island  Banking  Co.,  37  Neb.  394; 
Mundy  v.  Whittemore,  15  Neb.  647; 
Gregory  v.  Hartley,  6  Neb.  356;  Schaaf 
V.  O'Brien,  8  Daly  (N.  Y.)  181. 

Parties,  Qenerally.  —  Mortgagor  and 
mortgagee  are  the  only  indispensable 
parties  to  a  foreclosure  proceeding. 
Tug  River  Coal,  etc.,  Co.  v.  Brigel,  86 
Fed.  Rep.  818. 

All  persons  who  have  or  claim  an  in- 
terest in  the  property  may  be  made  par- 
ties plaintiff.     Provident  L.  &  T.  Co.  v. 


Marks,  59  Kan.  230;  Wolff  v.  Ward,  104 
Mo.  127. 

Persons  whose  interests  appear  of  record 
are  the  only  parties  necessary  in  a  fore- 
closure proceeding.  Spaulding  z/. How- 
ard, 121  Cal.  194.  And  the  attorney  for 
the  plaintiff  should  be  permitted  to  pro- 
ceed in  reliance  upon  the  statements 
upon  the  record.  Carroll  v.  McKaha- 
ray.  35  N.  Y.  App.   Div.  582. 

Parties  Plaintiff —  Mortgagee. —  Moore 
V.  Pope,  97  Ala.  462;  Comer  v.  Bray, 
83  Ala.  217;  Whitaker  v.  Middle  States 
Loan,  etc.,  Co.,  7  App.  Cas.  (D.  C.) 
203;  Wilson  V.  Hayward,  2  Fla.  27; 
Myers  v.  Wright,  33  111.  284;  Pogue  v. 
Clark,  25  111.  351;  Milburn  v.  Milburn, 
143  Ind.  187;  ^tna  L.  Ins.  Co.  v. 
Finch,  84  Ind.  301;  Moffitt  ».  Roche,  76 
Ind.  75;  Goodall  v.  Mopley,  45  Ind. 
355;  Swenson  v.  Moline  Plow  Co.,  14 
Kan.  387;  Wolff  v.  Ward,  104  Mo. 
127;  Studebaker  Bros.  Mfg.  Co.  v.  Mc- 
Cargur,  20  Neb.  500:  Burnett  v.  Hoff- 
mann, 40  Neb.  569;  Emigrants  Indus- 
trial Sav.  Bank  v.  Goldman,  75  N.  Y. 
127;  Bacon  v.  O'Keefe,  13  Wash.  655; 
Petterson  ly.Oleson,  47  Wis.  122;  Oconto 
County  V.  Hall,  42  Wis.  59. 

A  junior  mortgagee  cannot  compel 
foreclosure  of  a  senior  mortgage.  Gar- 
rett V.  Peirce,  74  111.  App.  225.  But 
under  Mich.  Ch.  Ct.  Rules,  No.  125,  pro- 
viding for  the  substitution  of  the 
assignee  of  a  chose  in  action  as  com- 
painant  in  a  chancery  suit  instituted 
by  the  assignor  prior  to  the  assign- 
ment, a  junior  mortgagee,  on  paying 
to  the  senior  mortgagee  the  amount 
decreed  under  a  foreclosure  of  the  first 
mortgage,  may  be  substituted  as  com- 
plainant in  a  suit  to  foreclose,  although 
he  was  originally  made  a  defendant 
and  the  decree  of  foreclosure  has  been 
enrolled.  Codd  v.  Wayne  Circuit  Judge, 
109  Mich.  120. 

Assignee  of  Mortgagee.  —  Denby  v. 
Mellgrew,  58  Ala.  147;  Willis  v.  Farley, 
24  Cal.  490;  Quinebaug  Bank  v.  French, 
17  Conn.  129;  Hutchinson  v.  Crane, 
100  111.  269;  Carper  v.  Munger,  62  Ind. 
481;  Walker  v.  Schreiber,  47  Iowa  529; 
Preston  v.  Case.  42  Iowa  549;  Sangster 
V.  Love,  II  Iowa  580;  Kurtz  v.  Spona- 
ble,  6  Kan.  395;  Vimont  v.  Stitt,  6  B. 
Mon.  (Ky.J  474;  Barker  v.  Flood,  103 
Mass.  474;  Gould  v.  Newman,  6  Mass. 
239;  Briggs  V.  Hannowald,  35  Mich. 
474;  Fisher  v.  Meister,  24  Mich.  447; 
Battineau  v.  J£.\.x\2i  L.  Ins.  Co.,  31  Minn. 
125;  Holmes  v.  McGinty,  44  Miss.  94; 
Richards    v.    Kountze,    4    Neb.     200; 
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Wheeler  v.  Emerson,  45  N.  H.  526; 
Simson  v.  Satterlee,  64  N.  Y.  657; 
Bloomer  v.  Sturges,  58  N.  Y.  168;  An- 
drews V.  Gillespie,  47  N.  Y.  487:  Mer- 
ritt  V.  Bartholick,  36  N.  Y.  44;  Bard  v. 
Poole,  12  N.  Y.  495;  Haaren  v.  Lyons, 
(Supreme  Ct.  Gen.  T.)  30  N.  Y.  St.  Rep. 
416;  Hyman  v.  Devereux,  63  N.  Car. 
624;  Perkins  v.  Sterne,  23  Tex.  561; 
Body  V.  Jewsen,  33  Wis.  402;  Bendey 
V.  Tounsend,  109  U.  S.  665;  Carpenter 
V.  Longan,  16  Wall.  (U.  S.)  271. 

An  assignee  of  mortgage  may  ordi- 
narily maintain  an  action  to  foreclose 
in  his  own  name.  Ingham  v.  Weed, 
(Cal.  1897)  48  Pac.  Rep.  318;  Starbird 
V.  Cranston,  24  Colo.  20;  Wright  v. 
Troutman,  81  111.  374;  Carper  v.  Mun- 
ger,  62  Ind.  481;  Barker  v.  Flood,  103 
Mass.  474;  Fisher  v.  Meister,  24  Mich. 

447- 

Assignor  of  mortgage  must  be  made 
a  party  plaintiff  where  the  assignment 
is  of  the  note  and  not  of  the  mortgage. 
Prout  V.  Hoge,  57  Ala.  28.  But  other- 
wise the  assignor  is  not  a  necessary 
party  plaintiff.  Gower  v.  Howe,  20 
Ind.  396;  Christie  v.  Herrick,  i  Barb. 
Ch.  (N.  Y.)  254. 

Cestuisqtie  Trwtent. — Boyd  v.  Jones, 
44  Ark.  314,  Michigan  State  Bank  v. 
Trowbridge,  92  Mich.  217;  Tyson  v. 
Applegate,  40  N.  J.  Eq.  305;  Davis 
v.  Hemingway,  29  Vt.  438. 

City  council. — City  Council  v.  Caul- 
field,  19  S.  Car.  2or. 

County  or  County  Officers. — Vanarsdall 
V.  State,  65  Ind.  176;  Williams  v. 
Brownle.e,  loi  Mo.  309;  Lincoln  County 
V.  McLellan,  3  Mo.  App.  312;  Oconto 
County  V.  Hall,  42  Wis.  59. 

Guardian.  —  Peabody  v.  Peabody,  59 
Ind.  556:  Norton  v.  Ohrns,  67  Mich. 
612;  Walter  v.  Wala,  10  Neb.  123; 
Bayer  v.  Phillips,  (Supreme  Ct.  Gen. 
T.)  17  Abb.  N.  Cas.  (N.  Y.)  425;  Par- 
dee V.  Van  Anken,  3  Barb.  (N.  Y.)  534; 
Lyon  V.  Lyon,  67  N.  Y.  250. 

Heirs-at-law.  —  Douglasses.  Durin,  51 
Me.  121;  Babbitt  v.  Bowen,  32  Vt.  437; 
Atchison  v.  Surguine,  i  Yerg.  (Tenn.) 
400;  Stanley  v.  Mather,  31  Fed.  Rep.  860. 

Married  Women. — Shockley  v.  Shock- 
ley,  20  Ind.  108;  Bean  v.  Boothby,  57 
Me.  295;  Mix  V.  Andes  Ins.  Co.,  9  Hun 
(N.  Y.)  397;  Power  v.  Lester  (Supreme 
Ct.  Spec.  T.)  17  How.  Pr.  (N.  Y.,)  413; 
McKinney  &.  Hamilton,  51  Pa.  St.  63; 
Bartlett  t.  Boyd,  34  Vt.  256;  Wochaska 
V.  Wochaska, 45  Wis.  423;  Nuckman  v. 
Stephens,  11  Fed.  Rep.  793. 

One  Suing  for  Many . — Berry  v.  Bacon, 


28  Miss.  318;  Hammond  v.  Tarver,  89 
Tex.  290;  Clay  v.  Selah  Valley  Irriga- 
tion Co.,  14  Wash.  543;  Grand  Trunk 
R.  Co.  V.  Central  Vermont  R.  Co..  88 
Fed.  Rep.  622. 

Partners, — Jewell  z'.  West  Orange, 
36  N.  J.  Eq.  403;  Noyes  v.  Sawyer,  3 
Vt.  160. 

One  who  is  a  member  of  a  firm  when 
a  mortgage  given  to  it  is  reassigned  to 
it  by  third  parties  is  a  proper  party 
complainant  to  a  cross-bill  to  foreclose, 
although  he  was  not  a  member  when 
the  mortgage  was  made  Minchrod  v. 
Ullman,  163  111.  25. 

Personal  Representatives,  —  Roath  v. 
Smith,  5  Conn.  133;  Flagg  v.  Johnston, 
39  Ga.  26;  Dixon  v.  Cuyler,  27  Ga.  248; 
Merrin  v.  Lewis,  90  III.  505;  Nolte  v. 
Libbert,  34  Ind.  163;  Plummer  v. 
Doughty,  78  Me.  341;  Fay  v.  Cheney, 
14  Pick.  (Mass.)  399;  Baldwin  v.  Alli- 
son, 4  Minn.  25;  Griffin  v.  Lovell,  42 
Miss.  402;  Leeper  v.  Lyon,  68  Mo.  216; 
Riley  v.  McCord,  24  Mo.  265;  Gibson 
V.  Bailey,  9  N.  H.  168;  Mutual  L.  Ins. 
Co.  -J.  Sturges,  33  N.  J.  Eq.  328;  Caul- 
kins  V.  Bolton,  98  N.  Y.  511;  Newton  v. 
Stanley,  28  N.  Y.  61;  Miller  v.  Donald- 
son, 17  Ohio  264;  Weir  v.  Mosher,  19 
Wis.  311. 

Foreign  personal  representatives. 
Moore  v.  Jordan,  36  Kan.  271;  Porter 
V.  Trail,  30  N.  J.  Eq.  106;  Smith  v, 
Webb,  I  Barb.  (N.  Y.)  230;  Baldwin's 
Appeal,  81  Pa.  St.  441;  Eels  v.  Holder, 
12  Fed.  Rep.  668. 

State  or  State  Officers.  —  Memphis, 
etc.,  R.  Co.  V.  State,  37  Ark.  632;  Ka- 
pena  v.  Kaleleonalani,  6  Hawaii  579; 
Townsend  v.  Smith,  12  N.  J.  Eq.  350; 
Smyth  V.  Lombardo,  15  Hun  (N.  Y.) 
415;  Powell  V,  Tuttle,  3  N.  Y.  396; 
Flagg  V.  Munger,  9  N.  Y.  483;  Thomp- 
son V.  Commissioner,  etc.,  79  N.  Y. 
54;  Territory  v.  Golding,  3  Utah  39; 
Iowa  County  v.  Mineral  Point  R.  Co., 
24  Wis.  93. 

Trustees.  —  Moore  v.  Pope,  97  Ala. 
462;  Cerf  V.  Ashley,  68  Cal.  419; 
Holmes  v.  Boyd,  90  Ind.  332;  Martin 
V.  McReynolds,  6  Mich.  70. 

See  also  infra,  note  3,  p.  554,  for 
trustees  as  parties  in  actions  to  fore- 
close deeds  of  trust. 

A  holder  of  bonds  secured  by  a 
general  mortgage  to  a  trustee  for  the 
benefit  of  all  the  bondholders  cannot 
bring  a  suit  to  foreclose  without  alleg- 
ing that  the  trustee  has  been  requested 
to  bring  the  suit  and  has  refused,  or 
without  stating  some  reasons  why  the 
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trustee  does  not  represent  him  in  the 
suit.  General  Electric  Co.  v.  La  Grande 
Edison  Electric  Co.,  87  Fed.  Rep.  590; 
Davies  v.  New  York  Concert  Co.,  41 
Hun  (N.  Y.)492. 

Ward.  —  Bayer  z/.  Phillips,  (Supreme 
Ct.  Gen.  T.)  17  Abb.  N.  Cas.  (N.  Y.) 
425.  See  also  Cleveland  v.  Cohrs,  10 
S.  Car.  224. 

Parties  Defendant  —  Generally.  —  All 
persons  who  have  a  right  to  redeem 
should  be  made  parties.  Russ  v. 
Stratton,  (N.  Y.  Super.  Ct.  Gen.  T.)  11 
Misc.  (N.  Y.)  565. 

All  lien-holders  and  incumbrancers 
should  be  made  parties.  Blanshard  v. 
Schwartz.  7  Okla.  23. 

Where  a  second  mortgage  covers 
leased  railroad  lines  without  touching 
the  rights  of  the  lessors,  and  the  fore- 
closure is  a  part  of  a  suit  in  which  all  the 
property  is  in  the  hands  of  the  receivers, 
neither  the  mortgagor,  the  first  mort- 
gagee nor  any  of  the  lessors  is  a  neces- 
sary party.  Grand  Trunk  R.  Co.  v. 
Central  Vermont  R.  Co.,  88  Fed.  Rep. 
622. 

Where  one  executed  a  deed  and  a 
purchase-money  mortgage  contempo- 
raneously, the  lien  of  a  judgment 
creditor  of  the  grantee  is  inferior  to 
that  of  the  mortgagee,  and  such  judg- 
ment creditor  is  a  necessary  and  proper 
party  defendant  in  the  proceeding  to 
foreclose  the  mortgage.  Bisbee  v. 
Carey,  17  Wash.  224. 

Assignee.  —  Of  mechanic's  lien.  At- 
kins V.  Volmer,  21  Fed.  Rep.  697. 

Of  mortgagor  for  benefit  of  creditors. 
Willis  V.  Henderson,  5  111.  13;  Julien 
V.  Lalor,  47  Hun  (N.  Y.)  164;  Bard  v. 
Poole,  12  N.  Y.  495;  Bryce  v.  Bowers, 
II  Rich.  Eq.  (S.  Car.)  41;  Stafford  v. 
Adair,  57  Vt.  63.  A  trustee  in  insol- 
vency of  a  corporation,  appointed  after 
foreclosure  proceedings  and  after  the 
corporation  has  answered  admitting 
the  bill,  is  not  entitled  to  intervene  and 
answer,  except  as  representing  the  cor- 
poration. Central  Trust  Co.  v.  Wor- 
cester Cycle  Mfg.  Co.,  86  Fed.  Rep.  35. 

Of  mortgagor  in  bankruptcy.  Glenny 
V.  Langdon.  98  U.  S.  20;  Harris  z/.  Cor- 
nell, 80  111.  54;  Upton  V.  National 
Bank,  120  Mass.  153;  Berry  v.  Gillis, 
17  N.  H.  9;  Willink  v.  Morris  Canal, 
etc.,  Co.,  4  N.  J.  Eq.  377;  Landon  v. 
Townshend,  129  N.  Y.  166;  Ostrander 
V.  Hart,  (Supreme  Ct.  Gen.  T.)  30  N. 
Y.  St.  Rep.  170;  Burnham  v.  De  Bevorse, 
(Supreme  Ct.  Spec.  T.)  8  How.  Pr. 
(N.  Y.)  159;  Winslowt/.  Clark,  ^  N.  Y. 


261;  Stafford  v.  Adair,  57  Vt.  63;  Fel- 
lows V.  Hall,  3  McLean  (U.  S.)  487; 
Eyster  v.  Gaff,  91  U.  S.  521.  Assignee 
in  bankruptcy  is  not  a  proper  party  if 
he  became  assignee  subsequent  to  filing 
of  the  notice  to  the  lis  pendens  of  the 
action.  Daly  z/.  Burchell, (Supreme  Ct. 
Spec.  T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  264. 

Of  prior  mortgagee.  Dickerman  v. 
Lust,  66  Iowa  444. 

Of  subsequent  lessee.  Tylor  v.  Ham- 
ilton, 62  Fed.  Rep.  187. 

Of  subsequent  mortgagee.  Augus- 
tine V.  Doud,  I  111.  App.  588;  Winslow 
V.  McCall,  32  Barb.  (N.  Y.)  241. 

Cestuis  que  Tr  us  tent.  —  Boyd  v.  Jones, 
44  Ark.  314;  Bolles  v.  Munnerlyn,  83 
Ga.  727;  Chicago,  etc.,  R.  Land  Co.  v. 
Peck,  112  111.  408;  Johnson  v.  Robert- 
son, 31  Md.  476;  Lockman  v.  Reilly,  95 
N.  Y.  64;  Dodd  V.  Neilson,  90  N.  Y. 
243;  Harlem  Co-operative  Bldg.,  etc., 
Assoc.  V.  Quinn,  (Supreme  Ct.  Gen. 
T.)  32  N.  Y.  St.  Rep.  909;  Union  Bank 
V.  Bell,  14  Ohio  St.  200;  Cooper  v. 
Loughlin,  75  Tex.  524;  Day  v.  Wetherby, 
29  Wis.  363. 

Claimant  under  adverse  possession  or 
paramount  title.  Hambrickz'.  Russell, 
86  Ala.  199;  Probst  v.  Bush,  115  Ala. 
495;  Cody  V.  Bean,  93  Cal.  578;  Wilson 
V.  California  Bank,  121  Cal.  630; 
Palmer  z".  Mead,  7  Conn.  149;  Waughop 
V.  Bartlett,  165  111.  124;  Whittemore 
V.  Shiell,  14  111.  App.  414;  Busenbark  v. 
Park,  6  Kan.  App.  r;  Dickerson  z'. 
Uhl,  71  Mich.  398;  Banning  v.  Brad- 
ford, 21  Minn.  308;  Shellenbarger  v. 
Biser,  5  Neb.  195;  Coe  v.  New  Jersey 
Midland  R.  Co.,  31  N.  J.  Eq.  105; 
Oliphant  v.  Burns,  146  N.  Y.  218;  Nel- 
son V.  Brown,  144  N.  Y.  384;  Jacobie 
V.  Mickle,  144  N.  Y.  237;  Hunt  v. 
Nolen,  40  S.  Car.  284;  Kinsley  v.  Scott, 
58  Vt.  470;  California  Safe  Deposit, 
etc.,  Co.  V.  Cheney  Electric  Light,  etc., 
Co.,  12  Wash.  138;  Hekla  F.  Ins.  Co. 
V.  Morrison,  56  Wis.  133;  Paters  v. 
Bowman,  98  U.  S.  56;  Farmers  L.  & 
T.  Co.  V.  San  Diego  St.  Car  Co.,  40 
Fed.  Rep.  105. 

Collateral  Security  Obligor.  —  Under 
How.  Anno.  Stat.  Mich.  (1882),  §  6407, 
where  the  mortgage  debt  is  secured  by 
the  obligation  of  a  third  person,  the  bill 
to  foreclose  may  make  such  a  person  a 
party.  Union  Trust  Co.  v.  Detroit 
Motor  Co.,  117  Mich.  631. 

Creditors  of  Mortgagor — Generally. 
—  Sutherland  v.  Tyner,  72  Iowa  232; 
Jones  V.  Winans,  20  N.  J.  Eq.  96;  Her- 
ring V.  New  York,  etc.,  R.  Co.,  105  N. 
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Y.  340;  Gardnei"  v.  Lansing,  28  Hun 
(N.  Y.)  413;  Moon  V.  Wellford,  84  Va. 
34;  Stout  V.  Lye,  103  U.  S.  66;  Louis- 
ville Trust  Co.  V.  Louisville,  etc.,  R. 
Co..  56  U.  S.  App.  208. 

For  the  benefit  of  whom  mortgagor 
has  made  an  assignment.  Willis  v. 
Henderson,  5  111.  13. 

Judgment  creditors.  Reynolds  r 
Park,  53  N.  Y.  36;  Winebrener  v.  John- 
son, (N.  Y,  Super.  Ct.  Spec.  T.)  7  Abb. 
Pr.  N.  S.  (N.  Y.)  202;  Matter  of  Matte- 
son,  (Supreme  Ct.  Gen.  T.)  50  N.  Y.  St. 
Rep.  275;  Waltermire  v.  Westover,  14 
N.  Y.  16;  Townsend  v.  Tolhurst,  57 
Hun  (N.  Y.)  40;  Gammon  v.  Johnson, 
(N.  Car.  1900)  35  S.  E.  Rep.  185.. 

See  also  infra,  this  note,  as  to  subse- 
quent judgment  lienors  as  parties 
defendant. 

Devisees  of  Mortgagor.  —  Hunt  v. 
Acre,  28  Ala.  580;  Savings,  etc.,  Soc.  v. 
Gibb,  21  Cal.  595;  Sanderson  v.  Ed- 
wards, in  Mass.  335;  Leggett  v.  Mu- 
tual L.  Ins.  Co.,  64  Barb.  (N.  Y.)  23; 
Chadbourn  v.  Johnston,  iig  N.  Car. 
282;  Wall  V.  McMillan,  44  S.  Car.  402; 
Mayo  V.  Tomkies,  6  Munf.  (Va.)  520; 
George  J'.  Cooper,  15  W.Va.  666;  Kapena 
V.  Kaleleonalani,  6  Hawaii  579;  Esch- 
mann  v.  Alt,  (Supreme  Ct.  Spec-.  T.)  4 
Misc.  (N.  Y.)  305. 

Grantees  of  Mortgagor —  Generally. — 
Merritt  v.  Phenix,  48  Ala.  87;  Porter  z/. 
Muller,  65  Cal.  512;  Williams  v.  Ter- 
rell, 54  Ga.  462;  Jeneson  v.  Jeneson,  66 
111.  259;  Watts  V.  Julian,  122  Ind.  124; 
Porter  v.  Kilgore,  32  Iowa  379;  Mudge 
V.  Hull,  56  Kan.  314;  Roney  v.  Bsll,  9 
Dana  (Ky.)  3;  Thompson  v.  Smith,  96 
Mich.  258;  Merriman  v.  Hyde,  9  Neb. 
113;  Raynor  v.  Selmes,  52  N.  Y.  579; 
Winslow  V.  Clark,  47  N.  Y.  261 ;  Crooke 
V.  O'Higgins,  (Supreme  Ct.  Spec.  T. ) 
14  How.  Pr.  (N.  Y.)  154;  Hatfield  v. 
Malcolm,  71  Hun  (N.  Y.)  51;  South 
Carolina  Mfg.  Co.  v.  Price,  4  S.  Car. 
338;  Morrow  v.  Morgan,  48  Tex.  304; 
Green  v.  Dixon,  9  Wis.  532;  Cord  v. 
Hirsch,  17  Wis.  403;  State  Rank  v.  Ab- 
bott, 20  Wis.  570;  Cornell  v.  Green,  95 
Fed.  Rep.  334;  Cornell  v.  Green,  88 
Fed.  Rep.  821. 

After  lis  pendens  filed.  Daniels  v. 
Henderson,  49  Cal.  242;  Kindberg  v. 
Freeman,  39  Hun  (N.  Y  )  466;  Wagner 
V.  Hodge,  34  Hun  (N.  Y.)  524. 

Und^r  an  invalid  deed  of  conveyance. 
Bram  v.  Bram,  34  Hun(N.  Y.)487. 

Under  a  subsequent  deed  of  trust. 
Williams  v.  Brownlee,  loi  Mo.  309. 

Who  have  assumed  payment  of  mort- 


gage. Johns  V.  Wilson.  (Ariz.  1898), 
53  Pac.  Rep.  583;  Biddle  v.  Pugh, 
(N.  J.,  1900),  45  Atl.  Rep.  626;  Green  v. 
Turner,  86  Fed.  Rep.  837. 

Who  have  not  recorded  their  convey- 
ance. Aldrich  v.  Stephens,  49  Cal.  676; 
Connely  v.  Rue,  148  111.  207;  Cannon 
V.  Wright,  49  N.  J.  Eq.  17;  Ostrom  v. 
McCann,  (Supreme  Ct.  Spec.  T.)  21 
How.  Pr.  (N.  Y.)43i;  Johnston  v.  Don- 
van,  106  N.  Y.  269;  Kipp  V.  Brandt, 
(Supreme  Ct.  Spec.  T.)  49  How.  Pr. 
(N.  Y.)  358;  Webb  v.  Maxan,  11  Tex. 
678. 

Guardian  of  Heir.  —  Johnston  v.  San 
Francisco  Sav.  Union,  63  Cal.  554; 
Alexander  v.  Fray,  9  Ind.  481. 

Guarantors. — Of  indebtedness.  Walsh 
V.  Van  Horn,  22  111.  App.  170. 

Of  collection.  Leonard  v.  Morris,  g 
Paige  (N.  Y.)  90;  Borden  v.  Gilbert,  13 
Wis.  670. 

Of  payment.  Griffith  v.  Robertson, 
15  Hun  (N.  Y.)  344- 

Heirs.  —  Of  grantee  who  did  not  re- 
cord his  conveyance.  Houghton  v. 
Kneeland,  7  Wis.  244. 

Of  mortgagee  who  has  assigned 
mortgage  or  note.  Denby  v.  Mell- 
grew,  58  Ala.  147;  Walker  v.  Mobile 
Bank,  6  Ala.  452;  Strong  v.  Downing, 
34  Ind.  300;  Williams  v.  Smith,  49  Me. 
564;  Lennon  71.  Porter,  2  Gray  (Mass.) 
473;  Etheridge  v.  Vernoy,  71  N.  Car, 
184. 

Of  mortgagor.  Bell  v.  Hall,  76  Ala. 
546;  Pillow  V.  Sentelle,  39  Ark.  61; 
Dickey  v.  Gibson,  121  Cal.  276;  Finger 
V.  McCaughey,  119  Cal.  59;  Bayly  v. 
Muehe,  65  Cal.  345;  Johnston  v.  San 
Francisco  Sav.  Union,  63  Cal.  554; 
Pritchard  v.  Elton,  38  Conn.  434;  Mer- 
ritt V.  Daffin,  24  Fla.  320;  May  v.  Raw- 
son,  21  Ga.  461;  Harvey  v.  Thornton, 
14  111.  217;  Lovering  v.  King,  97  Ind. 
130;  Harsh  v.  Griffin,  72  Iowa  608; 
White  7.'.  Rittenmyer,  30  Iowa  268; 
Craven  v.  Bradley,  51  Kan.  336;  Rich- 
ards V.  Thompson,  43  Kan.  209;  Shive- 
ley  V.  Jones,  6  B.  Mon.  (Ky.)  274; 
Abbott  V.  Godfrey,  i  Mich.  178;  Hill  v. 
Townley,  45  Minn.  167;  Perkins  v. 
Woods,  27  Mo.  547;  Dodd  v.  Neilson,  90 
N.  Y.  243;  Wood  V.  Moorehouse,  i 
Lans.  (N.  Y.)  405;  Chadbourn  v.  John- 
ston, iig  N.  Tar  282;  Fraser  v.  Bean, 
96  N.  Car.  327:  Moore  v.  Starks,  i  Ohio 
St.  369;  Renshaw  v.  Taylor,  7  Oregon 
315;  Wall  V.  McMillan,  44  S.  Car.  402; 
Kelsey  v.  Welch,  8  S.  Dak.  255;  Deni- 
son  V.  League,  16  Tex.  399;  Givens 
V.   Davenport,  8   Tex.  451;    George   v. 
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Cooper,  15  W.  Va.  666;  Zaegel  v.  Kus- 
ter,  51  Wis.  31;  Stark  v.  Brown,  12 
Wis.  572;  Hearfield  v.  Bridges,  75  Fed. 
Rep.  47. 

Of  mortgagor  who  has  conveyed 
premises.  Mims  v.  Mims,  35  Ala.  23; 
Medley  v.  Elliott,  62  111.  532;  Daly  v. 
Burchell,  (Supreme  Ct.  Spec.  T.)  13 
Abb.  Pr.'  N.  S.  (N.  Y.)  264. 

Of  subsequent  mortgagee.  Jeneson 
V.  Jeneson,  66  111.  259. 

Of  trustee.  Read  v.  Rowan,  107 
Ala.  366. 

Holders  of  Other  Notes.  —  Hart  well  v. 
Blocker,  6  Ala.  581;  Wilson  v.  Hay- 
ward,  2  Fla.  27;  Goodall  v.  Mopley,  45 
Ind.  J355;  Sangster  v.  Love,  11  Iowa 
5S0;  Jenkins  v.  Smith,  4  Met.  (Ky.) 
380;  Studebaker  Bros.  Mfg.  Co.  v. 
McCargu,  20  Neb.  500;  Pettibone  v. 
Edwards,  15  Wis.  95. 

Holder  of  portion  of  securities  secured 
by  the  mortgage  should  make  the 
holders  of  the  other  securities  parties. 
Johnes  v.  Outwater,  55  N.  J.  Eq.  398. 

Husband  oi  mortgagor.  McComb  z/. 
Spangler,  71  Cal.  418;  Andrews  v. 
Swanton,  81  Ind.  474;  Wolf  v.  Ban- 
ning, 3  Minn.  202;  Mavrich  v.  Grier,  3 
Nev.  52;  Hecker  v.  Sexton,  (Supreme 
Ct.  Gen.  T.)  6  N.  Y.  St.  Rep.  680;  Lan- 
don  V.  Burke,  36  Wis.  378. 

Indorsers  of  note.  Walsh  v.  Van 
Horn,  22  111.  App.  170;  Steele  v.  Kent 
Circuit  Judge,  109  Mich.  647. 

Legatees  of  mortgagor.  M'Gown  v. 
Yerks,  6  Johns.  Ch.  (N.  Y.)45o;  Hebron 
Soc.  V.  Schoen,  (Supreme  Ct.  Spec.  T.) 
60  How.  Pr.  (N.  Y.)  185;  Lockman  v. 
Reilly,  95  N.  Y.  64. 

Mortgagee.  —  In  an  action  by  his 
assignee.  Hoyt  v.  Martense,  16  N.  Y. 
231. 

Who  has  assigned  or  transferred  his 
mortgage.  Harwell  v.  Lehman,  72  Ala. 
344;  Wilson  V.  Spring,  64  111.  14;  West 
r.  Miller,  125  Ind.  70;  Lennon  v.  Por- 
ter, 2  Gray  (Mass.)  473;  Miller  z/.  Hen- 
derson, 10  N.  J.  Eq.  320;  Clark  v. 
Mackin,  95  N.  Y.  346;  Andrews  v. 
Gillespie,  47  N.  Y.  487;  Pullen  z/.  Heron 
Min.  Co.,  71  N.  Car.  567;  Strawn  v. 
Shank,  no  Pa.  S..  259;  Smythe  v. 
Brown,  25  S.  Car.  8g;  Omohundro 
V.  Henson,  26  Gratt.  (Va.)  511;  Scott  v. 
Ludington,  14  W.  Va.  387. 

Whose  claim  is  also  secured  by  a 
second  mortgage  to  a  third  party  must 
be  a  party  to  foreclosure  of  the  second 
mortgage.  Wait  z'.  Getman,  32  N.  Y. 
App.  Div.  168. 

Mortgagor.  —  For   whom   a   receiver 


has  been  appointed.  Brandow  v.  Vro- 
man,  29  N.  Y.  App.  Div.  597. 

Who  is  a  lunatic.  Eslava  v.  Le- 
pretre,  21  Ala.  504;  Prentiss  v.  Cornell, 
31  Hun  (N.  Y.)  167. 

Who  has  conveyed  premises.  Bout- 
well  V.  Steiner,  84  Ala.  307;  Belloc  v. 
Rogers,  9  Cal.  123;  Swift  v.  Edson,  5 
Conn.  531,  Stiger  v.  Bent,  rii  111.  32S; 
Bennett  v.  Mattingly,  no  Ind.  197; 
Petry  v.  Ambrosher,  too  Ind.  510; 
Watts  V.  Creighton,  85  Iowa  154;  Bar- 
rett V.  Blackmar,  47  Iowa  565;  Gifford 
V.  Workman,  15  Iowa  34;  Finch  v. 
Magill,  37  Kan.  761;  Miller  v.  Thomp- 
son, 34  Mich.  10;  Osborne  v.  Crump, 
57  Miss.  622;  Pugh  V.  Holt,  27  Miss. 
461;  Johnes  v.  Outwater,  55  N.  J. 
Eq.  398;  Andrews  v.  Stelle,  22  N.  J.  Eq. 
478;  Vreeland  v.  Loubat,  2  N.  J.  Eq. 
104;  Daly  V.  Burchell,  (Supreme  Ct. 
Spec.  T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)264: 
Root  V.  Wright,  21  Hun  (N.  Y.)  344; 
Van  Nest  v.  Latson,  16  Barb.  (N.  Y. 
604;  McGuffey  v.  Finley,  20  Ohio  474; 
Crenshaw  v.  Thackston,  14  S.  Car. 437; 
Wright  V.  Eaves,  10  Rich.  Eq.  (S.  Car.) 
582;  Perryman  v.  Smith,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  349;  Kinsley 
V.  Scott,  58  Vt.  470;  Delaplaine  v.  Lewis, 
19  Wis.  476;  Grove  v.  Grove,  93  Fed. 
Rep.  865;  Townsend  Sav.  Bank  v.  Ep- 
ping,  3  Woods  (U.  S.)  390. 

Who  has  made  an  assignment  in 
bankruptcy.  Cleveland  v.  Boerum,  27 
Barb.  (N.  Y.)  252. 

Who  has  not  parted  with  his  equity 
of  redemption.  Harvey  v.  Thornton, 
14  111.  217;  Hughes  V.  Patterson,  23  La. 
Ann.  679;  Kunkel  v.  Markell,  26  Md. 
390;  Raynor  v.  Selmes,  52  N.  Y.  579; 
Dendel  v.  Sutton,  20  Fed.  Rep.  787. 

Municipal  corporation  which  has  con- 
demned the  premises  for  public  pur- 
poses. Hooker  -v.  Martin,  10  Hun 
(N.  Y.)  302. 

Officers  of  Corporation  Mortgagor.  — 
Johnes  v.  Outwater,  55  N.  J.  Eq.   398. 

One  who  has  transferred  his  interest  in 
the  property.  Ingham  v.  Weed,  (Cal. 
r897)48  Pac.  Rep.  318. 

Owner  of  Equity  of  Redemption.  — Mer- 
ritt  V.  Ph^nix,  48  Ala.  87;  Porter  v. 
Muller,  65  Cal.  512;  Jordan  v.  Sayre, 
29  Fla.  100;  Williams  v.  Terrell,  54  Ga. 
462;  Jeneson  v.  Jeneson,  66  III.  259; 
Watts  V.  Julian,  122  Ind.  124;  Roney 
V.  Bell,  9  Dana  (Ky.)  3;  Hughes  v. 
Patterson,  23  La.  Ann.  679;  Bailey  v. 
Myrick,  36  Me.  50;  Kunkel  v.  Markell, 
26  Md.  390;  Campbell  v.  Bemis,  16  Gray 
(Mass.)  485;  Merriman  v.  Hyde,  9  Neb. 
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113;  Brundred  v.  Walker,  12  N.  J.  Eq. 
140;  Raynor  v.  Selmes,  52  N.  Y.  579; 
Childs  V.  Childs,  10  Ohio  St.  339;  South 
Carolina  Mfg.  Co.  v.  Price,  4  S.  Car. 
33S;  Carpenter  v.  Ingalls,  3  S.  Dak.  49; 
Schmeltz  v.  Garey,  49  Tex.  49;  Green 
V.  Dixon,  9  Wis.  532;  Hodson  v.  Treat, 
7  Wis.  263;  Dendel  v.  Sutton,  20  Fed. 
Rep.  787. 

Personal  Representatives.  —  Of  de- 
ceased wife.  Miller  z/.  Miller,  48  Mich. 
311;  King  V.  Duntz,  II  Barb.  (N.  Y.) 
191. 

Of  heir  of  mortgagor.  Trapier  v. 
Waldo,  16  S.  Car.  276. 

Of  mortgagor.  Dooley  v.  Villalonga, 
01  Ala.  129;  Harwood  v.  Marye,  8  Cal. 
580;  Kapenaz/.  Kaleleonalani,  6  Hawaii 
579;  Bissell  V.  Marine  Co.,  55  111.  165; 
Cole  V.  McMickle,  30  Ind.  94;  Hodgdon 
V.  Heidman,  66  Iowa  645;  Randolph  v. 
Chapman,  21  La.  Ann.  486;  David  v. 
Grahame,  2  Har.  &  G.  (Md.)  94;  Hoch- 
graef  v.  Hendie,  66  Mich.  556;  Hill  v. 
Townley.  45  Minn.  167;  Byrne  v.  Tay- 
lor, 46  Miss.  95;  Perkins  v.  Woods,  27 
Mo.  547;  Harlem  Co-operative  Bldg., 
etc.,  Assoc.  V.  Freeburn,  54  N.  J.  Eq. 
37;  Leonard  v.  Morris,  9  Paige  (N.  Y.) 
90;  Noonan  v.  Brennemann,  54  N.  Y. 
Super.  Ct.  ^37;  Fraser  v.  Bean,  96  N. 
Car.  327;  Massie  v.  Donaldson,  8  Ohio 
377;  Butler  V.  Williams,  27  S.  Car.  221; 
Kelsey  v.  Welch,  8  S.  Dak.  255;  Wiley 
V.  Pinson,  23  Tex.  486;  Martin  v.  Har- 
rison, 2  Tex.  456;  Graham  v.  Carter,  2 
Hen.  &  M.  (Va.)  6;  Stark  v.  Brown,  12 
Wis.  572.  An  executor  who  does  not 
qualify  is  not  a  necessary  party  defend- 
ant. Steinhardt  v.  Cunningham,  55 
Hun  (N.  Y.)375.  Administrator  of  mort- 
gagor is  not  a  necessary  party  where  the 
mortgagor's  whole  estate,  including  the 
mortgaged  premises,  has  been  set  apart 
as  exempt  from  execution  under  ad- 
ministration proceedings  properly  had. 
Browne  v.  Sweet,  (Cal.  1899)  59  Pac. 
Rep.  774. 

Of  mortgagor  who  has  conveyed 
premises.  Gutzeit  v.  Pennie,  98  Cal. 
327;  Medley  w.  Elliott,  62  111.  532;  Rick- 
ards  V.  Hutchinson,  18  Nev.  215;  Leon- 
ard V.  Morris,  9  Paige  (N.  Y.)  90; 
Wright  V.  Eaves,  10  Rich.  Eq.  (S.  Car.) 
582. 

Of  mortgagor  who  has  made  an  as- 
signment for  benefit  of  creditors.  Bryce 
V.  Bowers,  11  Rich.  Eq.  (S.  Car.)  41. 

Of  mortgagee  who  has  assigned 
mortgage  or  note.  Western  Reserve 
Bank  v.  Potter,  Clarke  (N.  Y.)  432. 

Of  subsequent  mortgagee.     Shaw  v. 


McNish,  I  Barb.  Ch.  (N.  Y.)  326;  Mat- 
ter of  Lothrop,  33  N.  J.  Eq.  246;  Lock- 
man  V.  Reilly,  95  N.  Y.  64. 

Of  trustee.  Read  v.  Rowan,  107 
Ala.  366. 

Persons  Acquiring  Interests  During 
Proceedings  to  Foreclose. — Malone  v. 
Marriott,  64  Ala.  486;  Montgomery  v. 
Birge,  31  Ark.  491;  Horn  v.  Jones,  28 
Cal.  194;  Lyon  v.  Sandford,  5  Conn. 
544;  Stokes  V.  Maxwell,  59  Ga.  78; 
Pratt  V.  Pratt,  96  111.  184;  Warford  v. 
Sullivan,  147  Ind.  14;  Poston  v.  Eubank, 
3  J.J.  Marsh.  (Ky.)42;  Rogers  v.  Holy- 
oke,  14  Minn.  220;  Osborne  v.  Crump, 
57  Miss.  622;  Hull  V.  Lyon,  27  Mo.  570; 
Harrington  v.  Latta,  23  Neb.  84;  Mc- 
Pherson  v.  Housel,  13  N.  J.  Eq.  299; 
Fuller  V.  Scribner,  76  N.  Y.  190;  Linn 
V.  Patton,  10  W.  Va.  187;  Stout  v.  Lye, 
103  U.  S.  66. 

Persons  Having  Contingent  Interests. — 
Eschmann  v.  Alt,  (Supreme  Ct.  Spec. 
T.)  4  Misc.  (N.  Y.)  305;  Brevoort  w. 
Brevoort,  70  N.  Y.  136;  U.  S.  Trust 
Co.  V.  Roche,  116  N.  Y.  120. 

Prior  Incumbrancers.  —  Generally. 
Flournoy  v.  Harper,  81  Ala.  494;  White 
V.  Holman,  32  Ark.  753;  Broward  v. 
Hoeg,  15  Fla.  370;  Crawford  v.  Mun- 
ford,  29  111.  App.  445;  Masters  v. 
Templeton,  92  Ind.  447;  Merritt  v. 
Wells,  18  Ind.  171;  Wright  v.  Bundy, 
II  Ind.  398;  Standish  v.  Dow,  21  Iowa 
363;  Champlin  v.  Foster,  7  B.  Mon. 
(Ky.)  104;  Foster  v.  Johnson,  44  Minn. 
290;  Waters  v.  Bossel,  58  Miss.  602; 
Missouri,  etc.,  Trust  Co.  v.  Richardso^., 
57  Neb.  617;  Stratton  v.  Reisdorph,  35 
Neb.  314;  White  v.  Bartlett,  14  Neb. 
320;  Hudnit  V.  Nash,  16  N.  J.  Eq.  550; 
Metropolitan  Trust  Co.  v.  Tonawanda, 
etc.,  R.  Co.,  (Supreme  Ct.  Gen.  T.) 
18  Abb.  N.  Cas.  (N.  Y.)  368;  Adams  v. 
McPartiin,  (Supreme  Ct.  Spec.  T.)  ii 
Abb.  N.  Cas.  (N.  Y.)  369;  Payn  v. 
Grant,  23  Hun  (N.  Y.)  134;  Goebel  v. 
Iffla,  III  N.  Y.  170;  Smith  v.  Roberts, 
91  N.  Y.  470;  Evans  v.  McLucas,  12 
S.  Car.  56;  Warren  v.  Burton,  g  S.  Car. 
197;  Hague  V.  Jackson,  71  Tex.  761; 
Hall  V.  Hall,  11  Tex.  526;  Iowa  County 
V.  Mineral  Point  R.  Co.,  24  Wis.  93; 
McClure  v.  Adams,  76  Fed.  Rep.  899; 
Hagan  v.  Walker,  14  How.  (U.  S.)  29; 
Carey  v.  Houston,  etc.,  R.  Co.,  161  U. 
S.  115;  Miltenberger  w.  Logansport  R. 
Co.,  106  U.  S.  286;  Jerome  v.  McCarter, 
94  U.  S.  734. 

Prior  judgment  creditor.  Kent  v. 
Popham,  (Supreme  Ct.  Gen.  T.)  6  Civ. 
Proc.  (N.  Y.)  336. 
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Prior  mechanic's  lienor.  Emigrant 
Industrial  Sav.  Bank  v.  Goldman,  75 
N.  Y.  127. 

Prior  mortgagee.  Warner  f.  De  Witt 
County  Nat.  Bank,  4  111.  App.  305;  Fer- 
guson V.  Tarbox,  3  Kan.  App.  656; 
Jacobie  v.  Mickle,  144  N.  Y.  237;  Metro- 
politan Trust  Co.  V.  Tonawanda,  etc., 
R.  Co.,  (Supreme  Ct.  Gen.  T.)  18  Abb. 
N.  Cas.  (N.  Y.)  368;  Emigrant  Indus- 
trial Sav.  Bank  v.  Goldman,  75  N.  Y. 
127;  Smith  V.  Davis,  (Supreme  Ct.  Spec. 
T.)4  Civ.  Proc.  (N.  Y.)  158;  Adams  v. 
McPartlin,  (Supreme  Ct.  Spec.  T.)  11 
Abb.  N.  Cas.  (N.  Y.)  369;  Guilford  v. 
Jacobie,  69  Hun  (N.  Y.^  420;  Big  Sandy 
Lumber  Co.  v.  Kuteman,  (Tex.  Civ. 
App.  1897)  41  S.  W.  Rep.  172.  The  rule 
is,  the  holder  of  a  first  mortgage  is  not 
a  necessary  party  in  a  suit  to  foreclose  a 
second  mortgage,  unless  a  decree  is 
sought  for  the  sale  of  the  land  free  from 
all  liens,  in  which  case  the  first  mort- 
gagee is  a  necessary  party.  McClure  v. 
Adams,  76  Fed.  Rep.  899. 

Prior  tenants  or  lessees.  McLain  v. 
Smith,  4  Ark.  244;  Buckner  v.  Sessions, 
27  Ark.  219;  Enos  v.  Cook,  65  Cal.  175; 
Richardson  v.  Hadsall,  106  111.  476; 
Suiter  v.  Turner,  10  Iowa  517;  Welsh  v. 
Schoen.  59  Hun  (N.  Y.)  356;  Ruyter  v. 
Reid,  121  N.  Y.  498;  Cruger  v.  Daniel, 
McMull.  Eq.  (S.  Car.)  157;  Martin  v. 
Morris,  62  Wis.  418;  Beekman  v.  Hud- 
son River  West  Shore  R.  Co.,  35  Fed. 
Rep.  3. 

Purchasers  at  prior  foreclosure  sale 
are  necessary  parties.  Moulton  v. 
Cornish,  (Ct.  App.)  30  Abb.  N.  Cas. 
(N.  Y.)  329. 

Purchasers  at  tax  sale  or  persons 
holding  tax  titles.  Lyon  v.  Powell,  78 
Ala.  351;  Williams  v.  Cooper,  124  Cal. 
666;  Odell  v.  Wilson,  63  Cal.  159; 
Bozarth  v.  Landers,  113  111.  181;  Adair 
V.  Mergentheim,  114  Ind.  303;  Ayres 
V.  Adair  County,  61  Iowa  728;  Farmers, 
etc..  Bank  v.  Bronson,  14  Mich.  361; 
Hurley  v.  Cox,  9  Neb.  230;  Roosevelt 
Hospital  V,  Dowley,  (Supreme  Ct.  Spec. 
T.)  57  How.  Pr,  (N.  Y.)489;  Cromwell 
V.  MacLean,  123  N.  Y.  474;  Ruyter  v. 
Reid,  121  N.  Y.  498;  Straka  z/.  Lander, 
60  Wis.  115;  Roberts  v.  Wood,  38  Wis. 
60;  Mendenhall  v.  Hall,  134  U.  S.  559. 

Purchaser  of  g^r owing  trees  is  not  a 
necessary  party  defendant.  Batterman 
V.  Albright,  122  N.  Y.  484. 

Receivers  of  mortgagor.  St.  Louis, 
etc.,  Coal,  etc.,  Co.  v.  Sandoval  Coal, 
etc.,  Co..  Ill  111.  32;  Patrick  v.  Eells, 
30  Kan.  680;  Willink  v.  Morris  Canal, 


etc..  Co.,  4  N.  J.  feq.  377;  Scott  v.  El- 
more, 10  Hun  (N.  Y.)  68;  Herring  v. 
New  York,  etc.,  R.  Co.,   105  N.  Y.  340. 

Temporary  receiver  of  a  corporation 
mortgagor  is  not  a  proper  party.  Her- 
ring V.  New  York,  etc.,  R.  Co.,  105  N. 
Y.  340;  Grand  Trunk  R.  Co.  v.  Central 
Vermont  R.  Co.,  88  Fed.  Rep.  622. 

Remaindermen. — Leggett  v.  Mutual 
L.  Ins.  Co.,  64  Barb.  (N.  Y.)  23;  Levy 
V.  Levy,  79  Hun  (N.  Y.)  290;  Grahain 
V.  Fountain,  (Supreme  Ct.  Spec.  T.) 
2  N.  Y.  Supp.  598. 

Reversioners.  —  DeBoise  v.  Hartel,  I 
N.  Y.  L.  Rec.  116. 

Signers  of  bond  secured.  O'Conner 
V.  Nadel,  117  Ala.  595. 

Signers  of  note  secured.  Hubbard  v. 
University  Bank,  125  Cal.  684;  Joy  v. 
Jackson,  etc..  Plank  Road  Co.,  11  Mich. 

155- 

Stockholder  of  corporation  mortgagor. 
Alexander!'.  Searcy,  81  Ga.  536;  Black- 
man  v.  Central  R.,  etc.,  Co.,  58  Ga.  189; 
Des  Moines  Gas  Co.  v.  West,  50  Iowa 
16;  Harpending  v.  Munson,  91  N.  Y. 
650;  Mussina  v.  Goldthwaite,  34  Tex. 
125;  Central  Trust  Co.  v.  Marietta,  etc., 
R.  Co.,  48  Fed.  Rep.  14;  Dimpfell  v. 
Ohio,  etc.,  R.  Co.,  iio  U.  S.  209;  Hawes 
V.  Oakland,  104  U.  S.  4';o;  Chicago, 
etc.,  R.  Co.  V.  Howard,  7  Wall.  (U.  S.) 
392. 

Subsequent  grantees  who  failed  to  re- 
cord conveyances.  Hall  v.  Nelson,  23 
Barb.  (N.  Y.)  88;  Ostrom  v.  McCann, 
(Supreme  Ct.  Spec.  T.)  21  How.  Pr. 
(N.  Y.)  431;  Kindberg  v.  Freeman,  39 
Hun  (N.  Y.)466. 

Subsequent  Judgment  Creditors.  — 
Alexander  v.  Greenwood,  24  Cal.  505; 
Ritch  V.  Eichelberger,  13  Fla.  169;  Mc- 
Henry  v.  Cooper,  27  Iowa  137;  Suther- 
land V.  Tyner,  72  Iowa  232;  Harris  v. 
Hooper,  50  Md.  537;  Harrington  v. 
Latta,  23  Neb.  84;  Spring  v.  Short,  90 
N.  Y.  538;  Morris  v.  Wheeler,  45  N.  Y. 
708;  Hinson  v.  Adrian.  86  N.  Car.  61; 
De  Lashmutt  v.  Sellwood,  10  Oregon 
319;  De  Saussure  v.  Bollmann,  7  S.  Car. 
329;  Moon  V.  Wellford,  84  Va.  34;  At- 
kins V.  Volmer,  21  Fed.  Rep.  697;  Stout 
V.  Lye,  103  U.  S.  66. 

Subsequent  Lienholder.  —  Campbell 
V.  Bane,  119  Mich.  40;  Bram  v.  Bram, 
34  Hun(N.  Y.)487. 

Subsequent  Mechanics'  Lien  -Holders. — 
Jones  V.  Hartsock.  42  Iowa  147;  Emi- 
grant Industrial  Sav.  Bank  v.  Gold- 
man. 75  N.  Y.  127;  Atkins  v.  Volmer, 
21  Fed.  Rep.  697. 

Subsequent    Mortgagees.  —  Wiley     V. 
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Ewing,  47  Ala.  418;  Carpeniierz/.  Bren- 
ham,  40  Cal.  221;  Goodman  v.  White, 
26  Conn.  317;  Hodgen  v.  Gultery,  58 
111.  431;  Johnson  v.  Hosford,  no  Ind. 
572;  Baugher  v.  Woollen,  147  Ind.  308; 
Newcomb  v.  Dewey,  27  Iowa  381; 
Macey  v.  Fenwick,  4  B.  Mon.  (Ky.) 
306:  Harris  t'.  Hooper,  50  Md.  537;  John- 
son V.  Hambleton,  52  Md.  378;  Rogers 
V.  HolyoJce,  14  Minn.  220;  Brown  v. 
Nevitt,  27  Miss.  801;  Valentine  v. 
Havener,  20  Mo.  133;  Cram  v.  Cotrell, 
48  Neb.  646;  Gould  v.  Wheeler,  28  N.  J. 
Eq.  541;  Benjamin  v.  Elmira,  etc.,  R. 
Co.,  54  N.  Y.  675;  Mutual  L.  Ins.  Co. 
V.  Dake,  (Supreme  Ct.  Spec.  T.)  1 
Abb.  N.  Cas.  (N.  Y.)  381;  Peabody  v. 
Roberts,  47  Barb.  (N.  Y.;  91;  Kipp  v. 
Brandt,  (Supreme  Ct.  Spec.  T.)49  How. 
Pr.  (N.  Y.)  358;  Hinson  v.  Adrian,  86 
N.  Car.  61;  Stewart  v.  Johnson,  30  Ohio 
St.  24;  Watson  v.  Dundee  Mortg.  Invest., 
etc.,  Co.,  12  Oregon  474;  Mills  v.  Tray- 
lor,  30  Tex.  7;  Murphy  v.  Farwell,  9 
Wis.  ro2. 

Subsequent  purchaser  of  an  unregis- 
tered mortgage  cannot  have  his  vendor 
brought  in  as  a  party  defendant  in  an 
action  to  foreclose.  Oak  Cliff  College 
V.  Armstrong,  (Tex.  Civ.  App.  1899) 
50  S.  W.  Rep.  610. 

Subsequent  Tenants  or  Lessees.  —  Mc- 
Dermott  v.  Burke,  16  Cal.  580;  Smyrne 
Bldg.  Loan  Assoc,  v.  Worden,  5  Houst. 
(Del.)  508;  Taylor  v.  Adams,  115  III. 
570;  Jones  V.  Thomas,  8  Blackf.  (Ind.) 
428;  Downard  v.  Grofif,  40  Iowa  597; 
Barelli  v.  Szymanski,  14  La.  Ann.  47; 
Hill  V.  Jordan,  30  Me.  367;  Russum  v. 
Wanser,  53  Md.  92;  Kennett  v.  Plum- 
mer,  28  Mo.  142;  Hale  v.  Nashua,  etc., 
R.  Co.,  60  N.  H.  333;  Hirsch  v,  Liv- 
ingston, 3  Hun  (N.  Y.)  9. 

A  mortgagor  cannot  complain  be- 
cause tenants  in  possession  were  not 
made  parties,  it  appearing  that  the 
mortgagor's  rights  had  not  been  preju- 
diced by  such  omission.  Rhodes  v. 
Missouri  Sav.,  etc.,  Co.,  63  111.  App.  77. 

In  Davidson  v.  Weed,  21  N.  Y.  App. 
Div.  579,  it  was  held  that  the  lessee  not 
made  a  party  to  the  foreclosure  pro- 
ceeding could  not  be  ejected  by  the 
purchaser  thereunder. 

Successors  of  Deceased  Mortoagor.  — 
CoUins's  Petition,  (Supreme  Ct.  Gen. 
T.)  6  Abb.  N.  Cas.  (N.Y.)  227. 

Third  persons  in  actual  possession  and 
having  an  equity  of  redemption  in  the 
land  are  necessary  parties  to  a  fore- 
closure proceeding.  Brigham  z/.Thomp- 
son,  12  Tex.  Civ.  App.  562. 


Trustees.  —  Hambrick  v.  Russell,  86 
Ala.  199;  Harris  v.  Cornell.  80  111.  54; 
Farmers  L.  &  T.  Co.  v.  Lake  St.  El.  R. 
Co.,  173  111.  439;  Newport,  etc..  Bridge 
Co.  V.  Douglas,  12  Bush  (Ky.)  673; 
Harlow  v.  Mister,  64  Miss.  25;  Hale  v. 
Nashua,  etc.,  R.  Co.,  60  N.  H.  333; 
Davies  v.  New  York  Concert  Co.,  41 
Hun  (N.  Y.)  492;  Paton  v.  Murray,  6 
Paige  (N.  Y.)  474;  Shelby*/.  Burtis,  18 
Tex.  644;  Hammond  &'.  Tarver,  89  Tex. 
290;  Mercantile  Trust  Co.  v.  Portland, 
etc.,  R.  Co.,  10  Fed  Rep.  604. 

Unknown  defendants  having  an  in- 
terest in  or  a  lien  upon  the  premises. 
Wheeler  v.  Scully,  50  N.  Y.  667;  Ab- 
bott V.  Curran,  98  N.  Y.  665. 

Wife  of  Mortgagor.  —  Generally. 
Flowers  v.  Barker,  79  Ala.  445;  Brack- 
ett  V.  Banegas,  116  Cal.  278;  Hefner  v. 
Urton,  71  Cal.  479;  Daniels  v.  Hender- 
son, 5  Fla.  452;  Wright  v.  Langley,  36 
111.  381;  State  V.  Kennett,  114  Ind.  160; 
Kissel  V.  Eaton,  64  Ind,  248;  Huston  v. 
Neil,  41  Ind.  504;  Moomey  v.  Maas,  22 
Iowa  380;  Chase  v.  Abbott,  20  Iowa 
154;  Johns  V.  Reardon,  3  Md.  Ch.  57 
Pitts  V.  Aldrich,  11  Allen  (Mass.)  39 
Haldane  v.  Sweet,  55  Mich.  196 
McClure  v.  Holbrook,  39  Mich.  42 
Byrne  v.  Taylor,  46  Miss.  95;  Thorn- 
ton V.  Pigg,  24  Mo.  249;  Hinch- 
man  v.  Stiles,  9  N.  J.  Eq.  361;  Barker 
V.  Burton,  67  Barb.  (N.  Y.)458;  Lanier 
V.  Smith,  37  Hun  (N.  Y.)  529;  Hub- 
bell  V.  Sibley,  5  Lans.  (N.  Y.)  51; 
Elmendorf  z/.  Lock  wood,  4  Lans.  (N.  Y.) 
393;  People  V.  Knickerbocker  L.  Ins. 
Co.,  (Supreme  Ct.)66  How.  Pr.  (N.  Y.) 
115;  Merchants'  Bank  v.  Thomson,  55 
N.  Y.  7;  Mills  V.  Van  Voorhies,  20  N. 
Y.  412;  Lewis  V.  Smith,  9  N.  Y.  502; 
Chadbourn  v.  Johnston,  119  N.  Car. 
282;  Nimrock  v.  Scanlin,  87  N.  Car.  119; 
Kuhnert  v.  Conrad,  6  N.  Dak.  215; 
Ketchum  v.  Shaw,  28  Ohio  St.  503;  Par- 
menter  v.  Binkley,  28  Ohio  St.  32; 
Mclver  v.  Cherry,  8  Humph.  (Tenn.) 
713;  Thompson  v.  Jones,  60  Tex.  94; 
Campbell  v.  Elliott,  52  Tex.  151;  Tad- 
lock  V.  Eccles,  20  Tex.  782;  Zaesrel  v. 
Kuster,  51  Wis.  31;  Foster  v.  Hickox, 
38  Wis.  408;  Hearfield  v.  Bridges,  75 
Fed.  Rep.  47. 

Who  has  conveyed  premises.  Stiger 
V.  Bent,  lit  111.  32S. 

Promise  to  Pay,  —  Petition  to  fore- 
close in  Kentucky  should  allege  a 
promise  to  pay  or  set  out  some  breach 
from  which  a  promise  to  pay  might  be 
inferred.  Couch  v.  Abner,  (Ky.  1899) 
50  S.  W.  Rep.  58. 
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Begistration  of  Mortgage.  —  //  is  neces- 
sary x.o  allege  that  the  mortgage  sought 
to  be  foreclosed  was  duly  recorded 
where  the  principal  defendant  is  a  pur- 
chaser or  other  grantee  of  the  equity  of 
redemption.  And  the  place  of  recording 
must  be  alleged.  Magee  v.  Sanderson, 
lo  Ind.  261;  Faulkner  v.  Overturf,  49 
Ind.  265.  Merely  filing  the  mortgage 
containing  the  recorder's  certificate  is 
not  sufficient.  Faulkner  v.  Overturf, 
49  Ind.  265;  Peru  Bridge  Co.  v.  Hen- 
dricks, 18  Ind.  II.  And  it  must  af- 
firmatively appear  that  defendant  is 
a  purchaser  or  other  grantee  of  the 
equity  of  redemption.  Mann  v.  State, 
116  Ind.  3S3;  Hoes  v.  Boyer,  io3  Ind. 
494.  But  the  necessity  for  an  allega- 
tion of  recordation  does  not  exist 
where  grantee  has  expressly  assumed 
the  payment  of  the  mortgage;  or  had 
actual  notice  of  the  mortgage.  Hoes 
V.  Boyer,  108  Ind.  494;  Scarry  v.  EJl- 
dridge,  63  Ind.  44;  Peru  Bridge  Co.  v. 
Hendricks,  18  Ind.  11. 

But  it  is  not  necessary  to  allege 
recordation  of  the  mortgage,  when 
seeking  to  foreclose  against  the  original 
mortgagor.  Downing  v.  Le  Du,  82 
Cal.  471;  Mann  v.  State.  116  Ind.  383; 
Hoes  V.  Boyer,  io3  Ind.  494;  Snyder 
V.  Bunnell,  64  Ind.  403;  Stevens  v. 
Campbell,  21  Ind.  471:  Perdue  v.  Al- 
dridge,  19  Ind.  290;  Culph  v.  Phillips, 
17  Ind.  209;  St.  Mark's  F.  Ins.  Co.  v. 
Harris,  (Supreme  Ct.  Spec.  T.)  13  How. 
Pr.  (N.  Y.)  95. 

Setting  Oat  Debt.  —  The  mortgage  or 
its  material  parts  should  be  incorpo- 
rated in  the  bill,  complaint  or  petition, 
or  a  copy  thereof  annexed  to  and  made 
a  part  of  the  pleading. 

California.  —  Riverside  First  Nat. 
Bank  v.  Holt,  87  Cal.  158;  Whitby  v. 
Rowell,  82  Cal.  635. 

Florida.  —  Rev.  Stat.  (1891),  §S  1415, 
1987;  Key  West  Bank  v.  Navarro,  22 
Fla.  474;  Browne  v.  Browne,  17  Fla.  607. 

Indiana.  —  .(Etna  L.  Ins.  Co.  v.  Finch, 
84  Ind.  301;  Ogborn  v.  Eliason,  77 
Ind.  393;  Hosford  v.  Johnson,  74  Ind. 
479;  Shin  V.  Bosart,  72  Ind.  105;  Hiatt 
V.  Goblt,  18  Ind.  494:  Herren  v.  Clif- 
ford, 18  Ind.  411;  Cecil  v.  Dynes,  2 
Ind.  266. 

Kansas. — Case  v.  Edson,  40  Kan. 
161;  Budd  V.  Kramer,  14  Kan.  loi. 

Kentucky.  —  Triplett  v.  Sayre,  3  Dana 
(Ky.)  590. 

Nebraska.  —  Lincoln  Mortg.,  etc.,  Co. 
V.  Hutchins,  55  Neb.  158;  Pefley  v. 
Johnson,  30  Neb.   529;  Chadron   First 


Nat.  Bank  v.  Engelbercht,  57  Neb. 
270. 

Neiv  Jersey.  —  Brown  v.  Kahnweiler, 
28  N.  J.  Eq.  311. 

Utah. — Hussey  v.  Smith,  i  Utah  241; 
Dan  Hartog  v.  Tibbitts,  i  Utah  328. 

An  allegation  that  a  mortgage  note 
was  executed  by  defendant  for  $30,000, 
but  that  the  actual  amount  was  $12,500, 
sets  forth  sufficiently  the  amount  of  the 
indebtedness.  Savings  Bank  v.  Asbury, 
117  Cal.  96.  But  compare  Day  v.  Per- 
kins, 2  Sandf.  Ch.  (N.  Y.)  359. 

The  Prayer  for  Relief  —  Generally.  — 
This  is  one  of  the  most  important  parts 
of  the  bill  or  other  first  pleading,  be- 
cause, as  a  rule,  the  relief  to  be  obtained 
must  be  determined  by  the  prayer,  i 
Daniell's  Ch.  Pr.  378;  Chalmers  v. 
Chambers,  6  Har.  &  J.  (Md.)  29;  Jordan 
V.  Clark,  16  N.  J.  Eq.  243;  Clapp  v. 
McCabe,  84  Hun  (N.  Y.)  379  (construing 
N.  Y.  Code  Civ.  Proc,  §  1207);  Hall  v. 
Fowlkes,  9  Heisk.  (Tenn.)  745. 

Where  the  defendant  defaults,  the  re- 
lief granted  cannot  exceed  that  prayed. 
Brooks  V.  Forington,  117  Cal.  219. 

Prayer  in  the  bill  brought  by  a  second 
mortgagee  need  not  ask  for  a  sale  of 
lands  not  included  in  his  mortgage,  but 
conveyed  in  the  first  mortgage.  Lam- 
bertville  Nat.  Bank  v.  McCready  Bag, 
etc.,  Co.,  (N.  J.  1888)  15  Atl.   Rep.  388. 

Should  ask  for  all  the  relief  which 
plaintiff  is  entitled  to.  Simonson  v. 
Blake,  (Supreme  Ct.  Gen.  T.)  20  How. 
Pr.  (N.  Y.)  484. 

But  prayer  for  general  reliefs  it  seems, 
will  authorize  any  relief  to  which  the 
facts  in  the  bill  stated  entitle  the  plain- 
tiff to  receive.  Graham  v.  Berryman, 
19  N.  J.  Eq.  29;  Hait  v.  Ensign,  6r 
Iowa  724;  Hennessy  v.  Clough,  (Tex. 
Civ.  App.  1897)  40  S.  W.  Rep.  157;  Da- 
mon V.  Leque,  14  Wash.  253. 

Praying  for  recordation  of  mortgage 
which  has  not  been  recorded,  coupled 
with  a  prayer  for  general  relief,  will 
not  justify  a  decree  of  sale  of  the  prem- 
ises. Chalmers  v.  Chambers,  6  Har. 
&  J.  (Md.)  29. 

Prayer  for  strict  foreclosure  does  not 
prevent  the  court  from  decreeing  a 
foreclosure  sale  where  the  allegations 
are  sufficient  to  authorize  such  relief. 
Sage  V.  McLaughlin,  34  Wis.  550. 

Prayer  that  vendor's  lien  may  be  en- 
forced will  authorize  such  relief,  where 
it  appears  that  the  purchase  money 
mortgage  sought  to  be  foreclosed  is 
void.  Mutual  Bldg.,  etc.;  Assoc,  v, 
Wyeth,  105  Ala.  639. 
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A  bill  which  contains  the  proper  al- 
legations for  foreclosure  is  not  vicious 
by  reason  of  the  prayer  which  seeks  the 
establishment  and  satisfaction  of  ven- 
dor's lien,  where  there  is  a  general 
prayer  for  relief.  Fields  v.  Drennen, 
115  Ala.  558. 

The  usual  forms  of  the  prayer  of  re- 
lief are  substantially  those  given  in 
Form  No.  13925  et  seq. 

In  Fields  v.  Drennen,  115  Ala.  558, 
the  prayer  of  the  bill  was  as  follows: 

"That  upon  a  final  hearing  of  said 
cause  your  honor  will  make  a  decree 
declaring  your  orator's  debt  a  lien — the 
first  lien — upon  said  land,  and  that  your 
honor  will  order  an  account  to  be  taken 
and  stated  to  ascertain  the  amounts  due 
upon  said  notes  and  mortgage  given 
by  said  Huddleston  to  said  Depositer, 
and  direct  that  said  lands  be  sold  to 
satisfy  the  lien  or  debt  of  your  orators, 
and  that  your  honor  will  grant  all  other 
and  further  special  and  general  relief 
as  your  orators  may  show  that  they  are 
entitled  to  in  the  premises,  as  in  duty 
they  will  ever  pray." 

Prayer  for  judgment  in  a  foreclosure 
proceeding  is  set  out  in  Park  v.  Busen- 
bark,  59  Kan.  65,  as  follows:  "  That  said 
mortgage  be  declared  the  first  lien  on 
said  premises,  and  that  the  same  be 
ordered  sold  after  six  months'  stay  after 
said  judgment,  without  appraisement, 
and  the  proceeds  applied,  after  the  costs 
of  this  action  and  the  costs  of  such  sale, 
ar^d  tax  liens  thereon,  to  the  payment 
of  plaintiff's  said  mortgage  lien,  and 
the  balance,  if  any,  applied  as  the  court 
may  direct;  and  that  after  said  sale  said 
defendants,  and  all  thereof,  be  forever 
barred  and  enjoined  from  setting  up,  or 
claiming  any  interest  in,  or  title  to  said 
described  premises,  or  any  part  thereof, 
with  writ  of  possession  out  of  the  office 
of  the  clerk  of  this  court  to  the  pur- 
chaser at  said  sale,  and  for  such  other 
and  further  relief  as  to  the  court  may 
seem  equitable  and  just,  and  for  costs 
of  suit." 

Verification.  —  Ordinarily  it  is  not 
necessary  to  verify  the  bill,  complaint 
or  petition  to  foreclose.  Atwater  v. 
Kinman,  Harr.  (Mich.),  243. 

See  also,  generally,  the  titles  Bills  in 
Equity,  vol.  3,  p.  417;  Verifications. 

Attorney  or  agent  may  verify  the 
petition.  Cropsy  v.  Wiggenhorn,  3 
Neb.  108. 

Precedents  —  Generally.  —  Bills,  com- 
plaint or  petition  seeking  to  foreclose 
mortgages  will  be  found  set  out  in  full. 


in  part  or  in  substance  in  the  following 
cases:  Ross  v.  Perry.  105  Ala.  533; 
Eslava  v.  Lepretre,  21  Ala.  504;  Du  Val 
V.  School  Dist.,  (Ark.  1899)  58  S.  W. 
Rep.  562;  Roberts  v.  Wilcoxson,  36 
Ark.  355;  Commercial  Bank  v.  Kersh- 
ner,  120  Cal.  495;  Whitaker  v.  Middle 
States,  Loan,  etc.,  Co.,  7  App.  Cas.  (D. 
C.)  203;  Milliken  v.  Ham,  36  Ind.  166; 
Risk  V.  Hoffman,  69  Ind.  137;  Scott  v. 
Kokomo  First  Nat.  Bank,  71  Ind.  445; 
Finch  V.  Travellers'  Ins.  Co.,  87  Ind. 
302;  Reeder  z/.  Nay,  95  Ind.  164;  Bodkin 
V.  Merit,  102  Ind.  293;  Gortemiller  v. 
Rosengarn,  103  Ind.  414;  McDonald  v. 
Shepard,  25  Kan.  112;  Creech  z/.  Abner, 
(Ky.  1899)  50  S.  W.  Rep.  58;  Worthing- 
ton  V.  Lee,  2  Bland  (Md.)  678;  Cham- 
bers V.  Chalmers,  4  Gill  &  J.  (Md.)  420; 
Whiting  V.  Chugston,  73  Minn.  6; 
Lincoln  Mortg. ,  etc.,  Co.  v.  Hutchins, 
55  Neb.  158;  Murray  v.  Porter,  26  Neb.  • 
288;  McElrath  v.  Pittsburg,  etc.,  R.  Co., 
55  Pa.  St.  189;  Rutherford  v.  Johnson, 
49  S.  Car.  465;  Rickard  v.  Talbird,  Rice 
Eq.  (S.  Car.)  158. 

See  also  precedents  set  out  infra,  p. 
464  et  seq.,  in  text  and  notes. 

In  3  Hoffm.  Ch.  Pr.,  p.  CCXXXV.is 
set  out  a  bill  in  chancery  to  foreclose 
a  mortgage,  which,  omitting  formal 
parts,  is  as  follows:  ''John  Doe,  of  the 
city  and  county  of  Albany  and  state  of 
New  York,  complainant  in  this  suit, 
shows  to  the  chancellor,  that  on  about 
the  twenty-seventh  day  oi  January,  in 
the  year  one  thousand  eight  hundred 
and  twenty-seven,  Richard  Hoe  of  said 
city,  the  defendant  in  this  suit,  to 
secure  the  payment  of  the  sum  of  five 
hundred  dollars,  with  interest,  did 
make  and  execute,  under  his  hand  and 
seal,  and  deliver  unto  said  complain- 
ant, a  bond,  bearing  date  on  that  day 
in  the  penal  sum  oi  one  thousand  do\\a.x%, 
lawful  money  of  the  United  States, 
with  a  condition  therein  under  written, 
that  if  said  Hie  hard  Roe,  his  heirs,  ex- 
ecutors, or  administrators,  should  pay, 
or  cause  to  be  paid,  unto  said  com- 
plainant, his  heirs,  executors,  adminis- 
trators or  assigns,  the  sum  of  fve 
hundred  dollars  in  one  year  from  the 
date  thereof  with  lawful  interest,  then 
said  obligation  should  be  void,  other- 
wise remain  in  full  force  and  virtue;  as 
by  said  bond,  ready  to  be  produced  as 
this  court  shall  direct,  reference  being 
thereunto  had,  will  appear;  and  the 
said  Richard  Roe,  one  of  the  defendants 
in  this  suit,  to  secure  the  payment  of 
said  sum   of  money,  together  with  the 
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interest  which  should  accrue  thereon, 
did,  on  the  same  day,  duly  execute 
under  his  hand  and  seal,  and  deliver 
unto  said  complainant,  a  mortgage, 
bearing  date  on  that  day,  by  which 
said  defendant  did  grant,  bargain,  sell, 
alien,  release,  convey,  and  confirm, 
unto  said  complainant,  his  heirs  and 
assigns,  forever,  all  (designating  realty) 
together  with  all  and  singular  the  tene- 
ments, hereditaments,  and  appurte- 
nances thereunto  belonging,  or  in  any 
wise  appertaining;  and  the  reversion 
and  reversions,  remainder  and  re- 
mainders, rents,  issues,  and  profits 
thereof,  and  also  all  the  estate,  right, 
title,  interest,  property,  possession, 
claim  and  demand  whatsoever,  as  well 
in  law  as  in  equity,  of  the  said  defend- 
ant of,  in,  and  to  the  same,  and  every 
part  and  parcel  thereof,  with  the  ap- 
purtenances: to  have  and  to  hold  said 
premises,  with  the  appurtenances,  unto 
said  complainant,  his  heirs  and  assigns, 
to  his  and  thefr  own  proper  use,  benefit 
and  behoof  forever;  provided  always, 
and  said  mortgage  was  therein  declared 
to  be  upon  condition  nevertheless,  that 
if  said  defendant,  his  heirs,  executors 
or  administrators  should  pay  unto  said 
complainant,  his  heirs,  executors,  ad- 
ministrators or  assigns,  the  sum  of 
money  mentioned  in  the  condition  of 
said  bond  with  the  interest  thereof,  at 
the  time  and  in  the  manner  therein 
specified,  according  to  the  true  intent 
and  meaning  thereof,  then  said  mort- 
gage, and  the  estate  thereby  granted, 
should  cease,  determine,  and  thence- 
forth be  null  and  void ;  and  said  Richard 
Roe,  for  himself,  his  heirs,  executors, 
and  administrators,  did,  in  and  by  said 
mortgage,  covenant  and  agree  to  pay 
unto  said  complainant,  his  heirs,  ex- 
ecutors, administrators  or  assigns,  said 
sum  of  money,  with  the  interest  thereof, 
at  the  time  and  in  the  manner  therein 
before  mentioned,  according  to  the 
condition  of  said  bond;  and  which 
mortgage  was  duly  acknowledged  by 
said  defendant  and  recorded  in  the 
ofBce  of  the  clerk  of  the  county  of 
Suffolk,  in  liber  4q  of  mortgages,  page 
I02,  the  twenty-seventh  day  oi  January, 
in  the  year  one  thousand  eight  hundred 
and  twenty-seven,  at  ten  o'clock  in  the 
forenoon  of  that  day,  as  by  said  mort- 
gage, ready  to  be  produced  as  this  court 
shall  direct,  or  the  record  thereof,  will 
appear.  And  said  complainant  further 
shows,  that  the  sum  of  one  hundred  and 
seventy-five  dollars,   part   of    the   prin- 


cipal sum  mentioned  in  the  condition 
of  said  bond  and  mortgage,  remains 
due  to  him,  together  with  interest 
thereon,  at  the  rate  of  seven  per  cent, 
per  annum,  from  the  thirtieth  day  of 
November,  in  the  year  one  thousand 
eight  hundred  and  thirty-four,  by 
reason  whereof  the  estate  of  said  com- 
plainant in  said  mortgaged  premises 
hath  become  and  is  absolute  in  law, 
subject  only  to  the  equity  of  redemp- 
tion in  this  court.  And  he  further 
shows  that  said  defendant,  or  those 
claiming  under  him,  has,  from  the  time 
of  making  and  executing  said  mort- 
gage, possessed  and  enjoyed,  and  still 
does  possess  and  enjoy,  all  and  singu- 
lar the  said  mortgaged  premises,  and 
has  at  all  times  received,  and  still  doth 
receive  the  rents,  issues,  and  profits 
thereof.  And  that  no  proceedings,  at 
law  or  otherwise,  have  been  had  by  him 
or  any  other  person  or  persons,  for  the 
recovery  of  said  sum  of  money  men- 
tioned in  said  bond  and  mortgage,  or 
part  thereof.  He  therefore  solicits  the 
aid  of  this  court,  to  compel  said  de- 
fendants upon  their  corporal  oath,  true, 
full,  and  perfect  answers  to  make 
to  all  and  singular  the  statements 
and  charges  above  set  forth,  an 
answer  under  oath  from  such  defend- 
ants, or  either  of  them,  being  hereby 
waived  pursuant  to  thestatute,  according 
to  the  best  of  their  knowledge,  in- 
formation, and  belief,  and  that  the  said 
defendants  may  be  decreed  to  pay  to 
said  complainant,  said  principal  sum 
of  money  above  mentioned,  with  the 
arrears  of  interest  now  due,  or  here- 
after to  become  due  and  payable 
thereon,  together  with  the  costs  and 
charges  in  this  behalf  expended,  by  a 
day  to  be  appointed  by  this  court,  and 
in  default  thereof,  that  said  defendants 
above  named,  and  all  persons  claim- 
ing and  to  claim  under  them,  or  either 
of  them,  or  otherwise,  may  be  fore- 
closed, of  and  from  all  equity  of  re- 
demption, and  claim  of,  in,  and  to  said 
mortgaged  premises,  and  every  part 
thereof,  with  the  appurtenances,  and 
may  deliver  over  unto  said  complainant 
all  deeds,  demises,  and  writings,  re- 
lating to  or  concerning  the  same;  and 
that  all  and  singular  said  mortgaged 
premises,  with  the  appurtenances,  may 
be  sold  Under  the  decree  of  this  court, 
and  that  out  of  the  money  arising 
from  the  sale  thereof,  he  may  be  paid 
the  principal  sum  due  on  said  bond 
and  mortgage,  and  all  interest  money 
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due  and  to  become  due  thereon, 
together  with  all  costs  and  charges  by 
him  in  this  behalf  sustained;  or  that 
he  may  have  such  other  or  further 
relief  in  the  premises  as  may  seem 
proper,  and  shall  be  agreeable  to  equity 
and  good  conscience.  May  it  please 
the  chancellor,  to  grant,"  etc.  Though 
chancery  practice  has  been  abolished 
in  New  York,  this  bill  is  here  inserted 
as  a  model  for  use  in  chancery  juris- 
dictions. 

Building  and  Loan  Association  Mort- 
gage. —  In  Building,  etc.,  Assoc,  v. 
Price,  169  U.  S.  45,  the  bill  having 
alleged  among  other  things  that  on 
the  first  of  January,  1S91,  Jacob  Roths- 
child applied  for  membership  in  the 
complainant's  association  and  sub- 
scribed for  forty  shares  of  its  capital 
stock,  which  application  was  accepted; 
and  on  that  day  a  certificate  for  forty 
shares  of  the  capital  stock  was  is- 
sued and  delivered  to  him  and  he  paid 
the  application  or  subscription  fee  due 
thereon;  and  the  stock  was  accepted 
and  received  by  him  upon  the  terms 
and  conditions  therein  set  forth,  and 
he  thereupon  became  a  member  of  the 
association  and  the  holder  and  owner 
of  forty  shares  of  its  capital  stock,  pro- 
ceeded to  allege  as  follows: 

"(3)  Your  orator  further  shows  that 
on  or  about  the  saicl  jst  day  oi  January, 
iSgo,  the  said  Jacob  Rothschild,  being 
then  and  there  a  stockholder  in  your 
orator,  and  entitled,  under  the  rules, 
regulations,  and  by-laws,  to  make  ap- 
plication for  an  advancement  on  his 
said  stock,  made  his  application  to  your 
orator  for  an  advancement  of  two  thou- 
sand dollars  in  anticipation  of  the  ma- 
turity value  of  his  said  forty  shares  of 
stock,  and,  in  competition  with  other 
bidders  for  the  funds  of  your  orator, 
bid,  as  a  premium  for  the  privilege  of 
obtaining  such  advancement,  the  sum 
of  yf/Ty  dollars  per  share,  and  offered, 
as  security  for  the  continued  payment 
for  the  monthly  dues  on  said  forty 
shares  of  stock  and  the  interest  on  said 
advancement,  the  real  estate  herein- 
after described;  and  your  orator  fur- 
ther shows  that  said  application  and 
bid  were  made  in  accordance  with  the 
rules,  regulations,  and  by-laws  of  said 
association,  and  were  duly  accepted 
and  approved  by  your  orator's  board 
of  directors,  and  the  advancement  ap- 
plied for  was  duly  made,  and  the 
amount  due  thereon  was  duly  paid  to 
the  sa.\d  Jacob  Rothschild;  that  said  ad- 


vancement was  made  by  your  orator 
on  the  faith  and  in  the  expectation  that 
the  said  Rothschild  would,  according  to 
his  agreement,  continue  the  monthly 
payment  on  his  said  forty  shares  of 
stock  until  such  stock  should  have  be- 
come fully  matured,  and  of  the  value 
of  one  hundred  dollars  per  share. 

(4)  Your  orator  further  shows  that  on 
or  about  the  frst  day  of  February,  1890, 
the  said  Jacob  Rothschild  and  the  de- 
fendant, Bertha  Rothschild,  for  and  in 
consideration  of  the  advancement,  so 
made,  and  for  the  purpose  of  securing 
the  continued  payment  of  the  monthly 
dues  on  said  stock,  made,  executed, 
and  delivered  to  your  orator,  and  there- 
by promised  and  agreed  to  comply 
with  the  terms  of,  a  bond,  of  which  the 
following  is  substantially  a  copy:  {Here 
was  set  out  copy  of  bond). 

(5)  Your  orator  would  further  show 
that  on  theyfrjV  day  of  February,  iSgo, 
the  said  Jicob  Rothschild  and  the  de- 
fendant Bertha  Rothschild,  in  order  to 
better  secure  your  orator  for  the  money 
advanced  by  your  orator  as  aforesaid, 
and  in  all  their  agreements,  obliga- 
tions, and  contract  as  aforesaid,  made, 
executed,  and  delivered  to  your  orator 
their  certain  mortgage  or  deed  of  trust, 
with  power  of  sale,  in  which  Charles  S. 
Cryslervfd^s,  made  trustee,  on  the  follow- 
ing described  tract  or  lot  of  land,  situ- 
ated in  the  city  of  Dallas,  county  of 
Dallas,  and  state  of-  Texas,  and  more 
particularly  described  as  follows:  {Here 
follows  description  of  property). 

(6)  Your  orator  would  further  show 
that  it  is  recited  in  said  deed  of  trust, 
among  other  things,  that  the  sa.\d  Jacob 
Rothschild  is  a  member  of  the  Building 
and  Loan  Association  of  Dakota,  and  is 
the  owner  oi  forty  shares  of  the  capital 
stock  thereof,  the  monthly  payments  of 
which  amount  to  %24.oo\  and  it  is  fur- 
ther recited  that  said  deed  of  trust  is 
given  for  the  purpose  of  securing  the 
aforesaid  bond,  the  nature  of  which 
bond  is  fully  set  forth  in  said  deed  of 
trust. 

(7)  Your  orator  would  further  show 
that  it  is  stipulated  in  said  deed  of 
trust  that  if  the  said  defendants  shall 
well  and  truly  pay  or  cause  to  be  paid 
the  sum  of  four  thousand  dollars,  to- 
gether with  the  interest  above  speci- 
fied, within  the  time  and  in  the  manner 
as  in  said  bond  specified,  or  shall  pay 
or  cause  to  be  paid,  at  the  home  office 
of  said  association,  the  installments  of 
interest   as  they  become    due  on   said 
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stock,  until  said  stock  becomes  fully- 
paid  in  and  of  the  value  of  one  hundred 
dollars  per  share,  and  before  any  of 
said  installments  of  interest  or  monthly 
payments  shall  have  been  past  due  for 
a  period  of  sixty  (60)  days,  and  shall 
then  surrender  said  stock  to  said  asso- 
ciation in  payment  of  said  bond,  and 
shall  pay  the  taxes  and  assessments, 
and  shall  keep  and  perform  all  and 
every  of  the  conditions  of  said  bond, 
then  this  deed  shall  be  void,  and  the 
property  hereinbefore  conveyed  shall 
be  released  at  the  cost  of  the  parties 
executing  the  said  bond,  but  otherwise 
to  continue  in  full  force  and  effect;  but 
if  default  be  made  in  the  payment  of 
said  sum  or  sums  of  money,  or  any  in- 
stallment of  interest  thereon,  or  of  any 
monthly  payment  of  stock  for  the 
period  of  sixty  {60)  days  after  the  same 
shall  be  due,  or  any  part  of  either,  or 
in  the  payment  of  taxes  at  the  time  or 
times  specified  for  payment,  or  in  any 
condition  in  said  deed  of  trust  con- 
tained, then  or  in  either  or  any  such 
case  the  whole  principal  sum  or  sums 
secured  by  this  trust  deed  and  the  in- 
terest thereon  accrued  up  to  the  time,  — 
such  default  shall,  at  the  election  of 
your  orator,  its  successors  or  assigns, 
or  its  or  their  agent,  become  thereupon 
due  and  payable  immediately  upon 
said  default.  Whereupon  the  trustee 
in  said  trust  deed  is  authorized  and 
empowered  to  sell  said  premises  in  ac- 
cordance with  the  stipulations  con- 
tained in  said  instrument,  and  with 
the  proceeds  of  said  sale  to  pay  the 
expenses  of  sale  and  all  sums  of  money 
due  by  the  terms  of  said  bond  so  in 
default,  with  all  interest  due  thereon, 
and  all  taxes,  if  any,  due  to  said 
association. 

(8)  Your  orator  further  shows  that 
said  forty  shares  of  stock  have  not 
been  withdrawn,  nor  have  they  ma- 
tured or  become  of  the  par  value  of 
one  hundred  dollars  per  share;  that, 
subsequent  to  the  execution,  delivery, 
and  record  of  the  aforesaid  deed  of 
trust,  the  said  Jacob  Rothschild  and 
Bertha  Rothschild  conveyed  the  afore- 
said premises  to  the  defendant  Sophia 
Miller,  who,  as  a  part  of  the  purchase 
price  for  said  premises,  assumed  and 
agreed  to  pay  the  said  bond  in  the 
sum  of  four  thousand  dollars,  secured 
by  the  aforesaid  deed  of  trust  lien,  re- 
taining a  vendor's  lien  in  said  deed  of 
conveyance  to  secure  the  payment  of 
the    aforesaid    sum    of    four   thousand 


dollars;  that  subsequently  the  said 
Sophia  Miller  conveyed  said  premises 
in  like  manner  to  the  defendant  M.  S. 
Price  as  her  separate  property,  who, 
as  a  part  of  the  purchase  price  there- 
for, assumed  and  agreed  to  pay  said 
bond  secured  by  said  deed  of  trust 
lien,  said  Sophia  Miller  retaining  a 
vendor's  lien  for  the  payment  thereof 
and  for  the  payment  of  other  portions 
of  the  purchase  money,  by  virtue  of 
which  she  may  claim  some  interest  in 
the  aforesaid  premises;  that  IV.  B. 
Lune  also  claims  some  interest  in  the 
aforesaid  premises,  which  interest,  if 
any,  is  subsequent  and  inferior  to  that 
of  your  orator. 

Your  orator  further  alleges  that  it  is 
now  the  owner  and  holder  of  the  said 
bond  and  deed  of  trust.  Your  orator 
further  shows  that  the  said  defendants 
have  not  paid  said  principal  sum  of 
%4,ooo,  nor  any  part  thereof;  that  the 
said  defendants  have  not  continually 
paid  the  monthly  dues  on  said  ;porty 
shares  of  stock,  nor  the  monthly  in- 
stallments of  interest  as  provided  in 
said  bond,  but  that  defendants  have 
paid  no  part  of  said  dues  or  interest 
except  the  sum  of  twelve  hundred  dol- 
lars {%i,20())  as  and  for  the  said  monthly 
dues  for  the  month  of  February,  1890, 
to  and  including  the  month  of  March, 
i8g4,  and  the  further  sum  of  $500  as 
and  for  the  interest,  as  in  said  bond 
provided,  for  the  month  of  February, 
i8go,  to  and  including  the  month  of 
March,  189./. 

Your  orator  further  shows  that  de- 
fault has  been  made  in  the  payment  of 
the  monthly  dues  on  said  forty  shares 
of  stock,  and  the  monthly  installments 
of  interest  on  said  advancement;  that 
more  than  six  months  have  elapsed 
since  the  first  monthly  installment  of 
interest  and  dues  so  in  default  became 
due  and  payable;  and  your  orator 
elects  to  declare  the  whole  sum  named 
in  and  secured  by  said  bond  and  deed 
of  trust  to  be  immediately  due  and 
payable. 

(9)  Your  orator  further  shows  that 
there  is  now  due  and  owing  your 
orator  from  Bertha  Rothschild,  Sophia 
Miller,  H.  M.  and  M.  S.  Price,  under 
and  by  virtue  of  the  terms  of  said 
bond,  the  sum  of  /our  thousand  dollars 
($4,000),  less  the  sum  of  twelve  hundred 
dollars  ($/,^oo),  paid  to  your  orator  as 
the  monthly  dues  on  said  forty  shares 
of  capital  stock  at  the  time  of  the 
aforesaid  default,  aggregating  %2,8oo. 
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together  with  and  in  addition  to  in- 
terest on  two  thousand  dollars,  at  the 
rate  of  six  per  cent,  per  annum,  from 
April  /,  189^." 

The  complainant  then  prays  for  a  de- 
cree against  defendants  for  the  amount 
of  the  above  named  debt,  damages,  and 
costs,  and  for  a  decree  of  foreclosure 
of  the  mortgage  above  set  forth.  A 
judgment  of  the  circuit  court  dismiss- 
ing this  bill  was  reversed  and  the  case 
remanded  to  the  circuit  court  with 
directions  to  proceed  in  conformity 
with  the  opinion  of  the  supreme  court. 

See  also  infra.  Form  No.  13943. 

Equitable  Mortgaoe.  —  Petition  to  fore- 
close equitable  mortgage  is  set  out  in 
substance  in  Boehl  v.  Wadgymar,  54 
Tex.  589,  as  follows:  The  plaintiff  in 
his  petition  averred  that  the  defendant, 
Wadgymar,  came  to  him  on  or  about 
the  28th  of  December,  1873,  and  repre- 
sented that  he  desired  to  purchase  two 
certain  tracts  of  land;  and  that  if  plain- 
tiff would  lend  him  money  to  make  the 
purchase,  he,  defendant,  would  hold 
the  lands  in  trust  for  the  repayment  of 
the  money;  that  he  would  immediately 
execute  to  petitioner  a  mortgage  upon 
the  lands,  upon  his  receiving  a  deed 
from  the  vendor;  that  upon  this  condi- 
tion, that  the  land  should  be  held  in 
trust  by  the  defendant  for  the  payment 
of  the  money  loaned  him,  that  he  would 
execute  a  mortgage  upon  the  lands  so 
soon  as  he  obtained  the  title  thereto, 
and  would  pay  petitioner  ten  per  cent, 
per  annum  interest  upon  the  loan,  plain- 
tiff loaned  the  money  to  the  defendant. 
That  with  this  identical  money  the  de- 
fendant purchased  the  two  tracts  of 
land  described  in  plaintiff's  petition, 
and  after  the  purchase  was  made,  de- 
fendant again  promised  to  execute  the 
mortgage,  but  subsequently  refused  to 
do  so,  and  denying  that  any  lien  existed 
upon  the  land  in  favor  of  plaintiff, 
claimed  that  the  lands  constituted  the 
homestead  of  himself  and  wife;  that 
they  were  in  the  occupancy  of  defend- 
ant and  his  family;  that  defendant 
fraudulently  repudiated  the  contract 
made  with  plaintiff;  that  he  was  with- 
out property  except  such  as  was  exempt 
from  forced  sale,  at  the  time  of  the  loan 
of  said  money  to  him,  and  was  still 
without  property  liable  to  execution; 
and  that  it  was  only  upon  the  security 
of  the  land  that  plaintiff  loaned  the 
money   to   the    defendant.     The   peti- 


tioner further  averred,  that  upon  the 
receipt  of  the  money  loaned  him  by 
plaintiff,  the  defendant  executed  a  re- 
ceipt for  the  same.  That  receipt  is  in 
these  words:  I  hereby  certify  that  I, 
the  undersigned,  have  received  of  Ma- 
thies  Boehl,  two  hundred  and  ninety 
dollars  specie,  upon  condition  that  I 
will  execute  to  him  a  mortgage  upon 
my  property,  to  continue  for  one  year, 
provided  I  shall  have  three  months' 
notice  before  payment  can  be  demanded 
of  the  said  money,  and  I  am  not  at 
liberty  to  pay  the  same  unless  the  like 
notice  shall  have  been  given  to  the 
lender  of  my  intention  to  pay. 

Arthur  Wadgymar. 

Witness:  Fr.  Freude. 

De  Witt  County,  Texas,  December 
28,  1873. 

The  prayer  of  the  petition  is  that  he 
have  judgment  for  his  debt,  that  a  lien 
upon  the  land  may  be  established  in 
his  favor,  and  for  sale  of  it  to  satisfy 
his  debt.  Judgment  upon  verdict  of 
jury  in  favor  of  plaintiff  in  this  case 
was  affirmed. 

Agreed  statement  of  facts  in  an  action 
to  foreclose  will  be  found  in  Union 
Trust  Co.  V.  Mabley,  113  Mich.  478. 

1.  Precedent. —  In  Shear  v.  Robinson, 
18  Fla.  379,  a  bill  to  foreclose,  under 
Florida  practice,  omitting  the  formal 
parts,  alleged  as  follows: 

"That  on  the  first  day  of  August, 
1877,  the  defendants  then  being  greatly 
indebted  to  various  parties  by  judg- 
ments and  otherwise,  and  being  greatly 
distressed  for  money,  applied  to  your 
orator  for  assistance,  who  agreed  to 
furnish  certain  sums  of  money  and  to 
make  certain  advances  in  the  aid  of 
said  defendant,  who  agreed  to  execute 
to  your  orator  a  mortgage  upon  certain 
real  and  personal  estate  in  Leon  county 
for  said  money  and  advances;  that 
your  orator,  in  pursuance  of  said 
agreement,  proceeded  to  make  such 
advances  and  to  assume  such  indebted- 
ness of  defendants,  and  on  the  day 
aforesaid,  the  defendants  being  then 
indebted  to  your  orator  in  the  sum 
of  %i^go.oo,  and  your  orator  having 
agreed  to  assume  certain  other  in- 
debtedness of  defendants  and  to  make 
further  advances,  which  have  since 
been  made,  amounting  to  the  further 
sum  of  %r,y4b.gi,  the  defendants  on 
that  day  executed  in  due  form  of  law 
a  mortgage  to  your  orator  to  secure  the 
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To  the  Honorable  John  Alar  shall,  Judge  of  the  Circuit  Court  of  the 
State  of  Florida^  in  and  for  Leon  County,  in  Chancery  sitting: 
^/ohn  Doe,  ] 

orator  and  complainant,  | 

against  )■  Foreclosure  of  Mortgage. 

Richard  Roe  and  Samuel  ] 

Short,  defendants.         J 

John  Doe,  of  the  city  of  Tallahassee,  in  the  county  of  Leon  and  state 
of  Florida,  brings  this  his  hWldigsixnst  Richard  Roe,  of  the  city  of  Tal- 
lahassee, county  of  Leon,  and  state  of  Florida. 

And  thereupon  your  orator  complains  and  says  that  on  X.h.t  first  day 
of  Alarch,  a.  d.  \Z92,  the  s^XA  Richard  Roe  was  justly  indebted  to  your 
orator  in  the  sum  of  two  thousand (\o\\dLX's>,  lawful  money  of  the  United 
States,  and  then  and  there  at  the  county  aforesaid  made  and  delivered 
to  your  orator  his  certain  promissory  note  in  writing,  bearing  date 
the  saidyfrj/  day  of  March,  a.  d.  i%92,  whereby  the  said  Richard  Roe, 
for  value  received,  promised  to  pay  to  your  oxz.\.ox five  years  after  date 
thereof  the  sum  of  two  thousand  dollars,  with  interest  from  date  until 
paid,  at  the  rate  of  seven  per  cent,  per  annum  payable  y^r;///- annually, 
and  the  said  Richard  Roe,  to  secure  the  payment  of  principal  and 
interest  mentioned  in  said  note,  did,  at  the  same  time,  execute  under 
his  hand  and  seal  and  deliver  to  your  orator  a  mortgage  deed  upon 
and  to  the  lands  hereinafter  described,  of  which  said  lands  the  said 
Richard  Roe  was  then  seised  in  fee  simple.  That  the  lands  conveyed 
by  said  mortgage  deed  are  situated,  lying  and  being  in  the  county  of 
Leon,  state  of  Florida,  and  more  particularly  described  in  said  deed 
as  follows:    {insert  description). 

first  named  sum  of  money,  which  was  equity  of  redemption    in  and  to   said 

due    by  a  promissory  note  of  defend-  mortgaged     premises     and     property; 

ants  for  that  amount;  *  *  *  That  the  *  *  *  that    your    honor  will    render  a 

defendants  have  never  repaid  any  part  decree  in   favor  of  your  orator  against 

of  the    said     indebtedness,     and    that  said  defendants   for  said  amount,  and 

the   whole  amount   is  now  justly  due;  that  your  orator   may  have  execution 

*  *  *  that  said   defendants  are  unable  thereon  as  in  other  cases,  and  that  said 

to  cultivate  said  lands  conveyed  in  said  property  be  sold   by  said  master  under 

mortgage,    and    unable     to    make    it  the  directions   of  this  court,   and   that 

available  as  a  source  of  income,  or  to  the  proceeds  of  said  sale  be  applied, 

pay  the  taxes  thereon,  or  to  keep  the  first,    to   the   payment    of  the   costs  of 

same  in  repair,  so  that  the  security  for  this  proceeding,   and  then  to  the  pay- 

your  orator's  debt  is  becoming  daily  of  ment  of  the   principal   and  interest  of 

less  value;  so  that  a  sale  of  the  said  your  orator's  claim,  and   the  balance, 

property  is  necessary  to  the  raising  of  if  any,  be  paid  by  said  master  over  to 

the  money  now  due  by  said  defendants  defendant,   Eliza  E.  Shear,   to  her  sole 

to  your  orator,   and   which   they  have  and  separate  use." 

wholly  neglected  to  pay,  and,  as  your  For  the  substance  of  other  bills  or 
orator  alleges,  are  wholly  unable  to  complaints  by  the  mortgagee  to  fore- 
pay.  Wherefore,  in  tender  considera-  close  against  the  mortgagor  see 
tion  of  the  premises,  your  orator  prays  Scottish-American  Mort.  Co.  v.  Reeve, 
that  your  honor  will  grant  unto  your  7  N.  Dak.  99;  Artrip  v.  Rasnake,  96 
orator  a  suitable  decree  of  foreclosure  Va.  277;  Winkler  v.  Magdeburg,  100 
of  said  mortgage,  forever  barring  and  Wis.  421. 

foreclosing  the  said  defendants  and  all  1.  Florida.  —  Rev.  Stat.  (1892),  §  1988. 

persons  claiming  by,  through  or  under  See,    generally,    supra,    note    i,    p. 

them,  of   all   right,   title,    interest    or  448. 
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That  said  mortgage  deed,  duly  executed  and  acknowledged,  was  by 
said  defendant  delivered  to  your  orator  and  on  the  _/?rj/ day  of  J/ar^^, 
A.  D.  1 89^,  was  by  the  clerk  of  the  Circuit  Court  of  Leon  county, 
Florida,  duly  recorded  as  a  mortgage  in  book  6S,  page  ^7,' of  the 
public  records  of  said  county,  which  said  mortgage  was  and  is  subject 
to  the  following  proviso  and  condition,  to  wit:  that  if  the  said  Richard 
Roe,  his  heirs,  executors  or  administrators  shall  well  and  truly  pay 
unto  the  party  of  the  second  part,  his  heirs,  administrators  or  assigns 
the  said  sum  of  money  when  due  and  payable,  with  the  interest 
thereon,  according  to  the  true  meaning  and  intent  of  said  promissory 
note,  and  all  costs,  charges  and  expenses,  including  solicitor's  fees, 
which  the  said  party  of  the  second  part  may  incur  or  be  put  to  in 
collecting  the  same  by  foreclosure  or  otherwise,  then,  and  in  that 
event,  the  said  mortgage  deed  and  the  estate  thereby  granted  shall 
cease  and  determine  and  be  null  and  void,  and  the  said  Richard  Roe 
in  and  by  said  mortgage  deed  did,  for  his  heirs,  executors  and  admin- 
istrators, covenant,  promise  and  agree  to  and  with  your  orator  to  pay 
his  heirs,  executors,  administrators  or  assigns,  the  said  sum  of  money, 
principal  and  interest,  when  due  and  payable,  and  all  costs,  charges 
and  expenses,  including  solicitor's  fees  as  aforesaid,  and  said  mortgage 
deed  with  the  said  note  copied  therein  is  hereto  annexed  and  made  a 
part  of  this  bill  of  complaint. 

That  the  sum  of  two  thousand  dollars  mentioned  in  said  note  and 
mortgage,  with  the  interest  thereon  from  the  first  day  of  September, 
A.  D.  \Z96,  is  due  and  remains  unpaid  to  your  orator. 

Wherefore  your  orator  prays  that  an  account  may  be  taken  of 
what  is  due  to  your  orator,  as  principal  and  for  interest  on  said  note 
and  mortgage,  and  the  costs,  charges  and  expenses  of  this  suit,  includ- 
ing solicitor's  fees  therein. 

That  the  defendant  Richard  Roe  be  decreed  to  pay  to  your  orator 
the  amount  due  for  principal  and  interest  on  the  said  note  and  mort- 
gage and  the  costs,  charges  and  expenses  of  this  suit,  including 
solicitor's  fees  and  that  the  said  defendants  and  all  persons  claiming 
by,  under  or  through  them  subsequent  to  the  execution  of  said  mort- 
gage, and  all  other  persons,  although  not  parties  to  this  suit,  who 
have  any  liens  by  judgment  or  decree  or  otherwise  subsequent  to  the 
mortgage  of  your  orator  may  be  barred  and  foreclosed  of  all  equity 
of  redemption  and  claim  of,  in  and  to  the  said  mortgaged  premises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances. 

That  all  and  singular  the  said  mortgaged  premises  be  sold  under 
decree  of  this  court,  and  that  out  of  and  from  the  proceeds  arising 
from  the  sale  thereof  there  may  be  paid: 

ist.  The  costs,  charges  and  expenses  of  this  suit,  including  so- 
licitor's fees. 

2d.  The  taxes,  if  any  remain  unpaid  thereon. 

3d.  The  principal  sum  mentioned  in  said  note  and  mortgage,  with 
the  interest  thereon. 

That  a  special  master  be  appointed  to  find  and  to  take  account  of 
the  amount  due  to  your  orator  as  principal  and  for  interest  on  the  note 
and  mortgage  aforesaid,  and  the  costs,  charges  and  expenses  of  this 
suit,  including  solicitor's  fees. 
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That  your  orator  may  have  such  other  and  further  relief  in  the 
premises  as  the  nature  of  the  case  may  require.  May  it  please  your 
honor  to  grant  unto  your  orator  the  state's  writ  of  subpcena,  under 
the  seal  of  this  court,  directed  to  the  said  defendants,  commanding 
them  on  a  certain  day,  and  under  a  certain  penalty,  to  be  and  appear 
before  this  honorable  court,  and  then  and  there  full  and  true  direct 
and  perfect  answers  make  to  the  foregoing  bill  of  complaint,  and  to 
stand  to  and  abide  by  such  order  and  decree  in  the  premises  as  to 
your  honor  shall  seem  meet  and  shall  be  agreeable  to  equity,  and 
your  orator  will  ever  pray,  etc. 

Jeremiah  Mason^  Complainant's  Solicitor. 

Form  No.  13926.' 

{Commencing  as  in  Form  No.  lJfl87,  and  continuing  down  to  *.) 

Wherefore y<?^«  Doe,  the  petitioner,  prays: 

X.  That  said  mortgage  hereinabove  described  be  declared  to  be  a 
lien  upon  the  real  estate  hereinabove  and  in  said  mortgage  described 
to  secure  the  payment  of  the  principal  sum  due  upon  the  said  note 
hereinabove  described,  including  interest  accrued  and  due  thereon, 
together  with  all  costs  of  this  proceeding. 

2.  That  the  said  mortgage  be  equitably  foreclosed  according  to 
the  provisions  of  the  statute  in  such  cases  made  and  provided. 

3.  That  the  equity  of  redemption  oi  Richard  Roe,  the  said  defend- 
ant, in  the  said  real  estate  be  forever  barred  and  foreclosed. 

4.  That  the  said  real  estate  be  sold  according  to  the  provisions  of 
the  statute  in  such  cases  made  and  provided,  to  pay  the  said  principal 
sum,  interest  and  costs. 

5.  That  a  general  judgment  may  be  rendered  and  entered  against 
Richard  Roe,  the  said  defendant,  in  favor  of  the  petitioner  for  the 
said  principal  sum,  interest  and  costs. 

6.  That  process  may  issue  requiring  Richard  Roe,  the  said  defend- 
ant, to  be  and  appear  at  the  next  term  of  the  said  court  at  the  said 
county  to  answer  this  complaint. 

{Concluding  ivith  signature  and  verification  as  in  Form  No.  5913.) 

Form  No.  13927.* 

{Commencement  as  in  Form  No.  If210i)  that  on  or  about  Xh^  fourth 
day  of  September,  a.  d.  \WS,  the  defendant  Richard  Roe,  of  said  city 
and  state,  became  and  was  indebted  to  your  orator  in  the  sum  oi  five 
thousand  dollars,  and  being  so  indebted,  in  consideration  thereof,  the 
said  Richard  Roe  on  that  day  made  and  executed  under  his  hand  and 
seal  his  certain  promissory  note  in  writing  for  the  sum  oi  five  thousand 
dollars,  as  will  more  fully  appear  by  the  said  note,  ready  to  be  pro- 
duced in  court,  and  by  the  copy  of  the  same  herewith  filed  and 
marked  "  Exhibit  A"  and  made  part  of  this  your  orator's  bill  of 
complaint. 

1.  Georgia.  —  2  Code  (1895),  §  2770.  2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

See,    generally,    supra,    note   i,    p.     (1896),  c.  95. 
448.  See   also,   generally,  supra,    note   i, 

p.  448. 
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Your  orator  further  represents  unto  your  honor  that,  to  secure 
the  payment  of  the  principal  sum  and  interest  above  mentioned,  the 
said  Richard  Roe^  by  a  certain  mortgage  deed,  dated  t\v^  fourth  day 
of  September^  a.  d.  i895,  in  fee  simple,  the  following  described  parcel 
of  land,  with  the  appurtenances,  situate  in  the  county  of  Cook  and 
state  of  Illinois^  to  wit:  {Here  insert  descriptiori),  subject,  however,  to 
a  condition  of  defeasance  upon  the  payment  of  the  principal  sum  and 
interest  aforesaid,  according  to  the  tenor  and  effect  of  the  said  promis- 
sory note;  which  said  mortgage  was,  on  the  day  of  its  date,  duly 
acknowledged,  and  afterward,  on  the  twenty-fifth  day  of  September, 
A.  D.  i895,  recorded  in  the  recorder's  office  of  the  said  county  of 
Cook,  dit  four  o'clock  in  the  afternoon  of  said  day,  in  book  21JfS  of 
mortgages,  on  page  678,  as  by  the  said  mortgage  and  its  accompany- 
ing certificates  of  acknowledgment  and  recording,  ready  to  be  pro- 
duced in  court,  and  by  a  copy  thereof  herewith  filed  and  marked 
"  Exhibit  B,"  and  made  a  part  of  this  bill,  will  more  fully  appear. 

Your  orator  further  represents  unto  your  honor,  that  the  sum  of 
five  thousafid  dollars,  with  interest  from  the  fourth  day  of  March, 
A.  D.  i896,  is  now  due  and  unpaid  to  your  orator  on  the  said  note  and 
mortgage,  and  in  said  mortgage  it  was  expressly  agreed  that  in  case 
of  the  foreclosure  of  said  mortgage  by  proceedings  in  court,  or  in 
case  of  any  suit  or  proceeding  at  law  or  in  equity  wherein  said  mort- 
gagee, his  executors,  administrators  or  assigns  should  be  a  party 
plaintiff  or  defendant  by  reason  of  his  being  a  party  to  said  mort- 
gage, he  or  they  should  be  allowed  and  paid  their  reasonable  costs, 
charges,  attorney's  and  solicitor's  fees  in  such  suit  or  proceeding  by 
the  said  mortgagor,  and  the  same  should  be  a  further  charge  and  lien 
upon  said  premises  under  said  mortgage,  to  be  paid  out  of  the  funds 
of  the  sale  thereof,  if  not  otherwise  paid  by  said  mortgagor;  and 
your  orator  claims  that  by  the  filing  of  this  bill  under  this  clause  in 
said  mortgage  there  is  now  due  your  orator  for  solicitor's  fees  and 
costs  the  sum  of  six  hundred  and  thirty-seven  dollars,  in  addition  to  the 
sum  above  mentioned,  and  that  no  proceedings  at  law  have  been  had 
to  recover  the  above  mentioned  debt  secured  by  the  said  note  and 
mortgage,  or  any  part  thereof. 

Your  orator  further  represents  and  charges  that  the  said  premises 
described  in  said  mortgage  are  meager  and  scant  security  for  the  said 
sum  oi  five  thousand  dollars  and  interest  mentioned  in  said  note  and 
mortgage,  and  now  due  your  orator. 

And  your  orator  further  represents  unto  your  honor  and  states  upon 
information  and  belief,  that  the  defendants,  Thomas  Bro7vn  dind.  William 
Jones,  have  or  claim  to  have  some  interest  in  the  said  mortgaged  prem- 
ises, or  some  part  thereof,  as  purchaser,  mortgagee,  judgment  creditor 
or  otherwise,  which  interest,  if  any,  has  accrued  subsequent  to  the 
lien  of  the  said  mortgage  of  your  orator  and  is  subject  thereto. 

Your  orator,  therefore,  asks  the  aid  of  this  honorable  court  in  the 
premises,  and  makes  the  sa.\d  Richard  Roe,  Thomas  Broum  and  fF"///- 
iam  Jones  ■^2s\\t'?,  defendants  to  this  bill,  and  to  the  end  that  they 
may  be  required  to  answer  this,  your  orator's  bill,  according  to  the 
rules  and  practice  of  this  honorable  court,  without  oath,  answer  on 
oath  being  hereby  waived;  that  an  account  may  be  taken  in  this 

470  Volume  12. 


13927.  MORTGAGES.  13928. 

behalf  by  or  under  the  direction  of  this  court;  that  the  said  defend- 
ant Richard  Roe  may  be  decreed  to  pay  your  orator  whatever  sum 
shall  appear  to  be  due  upon  the  taking  of  such  account,  together  with 
solicitor's  fees  and  costs  of  this  proceeding,  by  a  short  day  to  be 
fixed  by  the  court;  that  in  default  of  such  payment,  the  said  mort- 
gaged property  may  be  sold,  as  may  be  directed  by  the  court,  to  sat- 
isfy the  amount  due  your  oiator  for  principal  and  interest  on  the  said 
note  and  mortgage  and  solicitor's  fees  and  costs  of  this  proceeding; 
that  in  case  of  such  sale  and  in  failure  to  redeem  therefrom,  pursuant 
to  the  statute,  the  defendants,  and  all  persons  claiming  through  or 
under  them  subsequent  to  the  commencement  of  this  suit,  may  be 
forever  barred  and  foreclosed  of  all  right  and  equity  of  redemption 
in  the  said  premises;  that  your  orator  may  have  execution  against  the 
said  defendant  Richard  Roe  for  any  balance  that  shall  remain  due  to 
your  orator  of  the  principal  and  interest  of  said  note  and  mortgage, 
if  the  sale  of  said  mortgaged  premises  as  aforesaid  fail  to  produce 
sufficient  to  pay  the  whole  of  said  mortgage  debt  and  solicitor's  fees 
and  costs  of  this  suit;  and  that  your  orator  may  have  such  other  and 
further  relief  as  the  nature  of  the  case  may  require,  and  as  to  this 
court  shall  seem  agreeable  to  equity  and  good  conscience. 

May  it  please  your  honor  to  grant  unto  your  orator  the  writ  of 
summons  in  chancery,  issuing  out  of  and  under  the  seal  of  this  hon- 
orable court,  directed  to  the  sheriff  (continuing  and  concluding  with 
verification  as  in  Form  No.  1(270'). 

Form  No.  I3928.> 

(Precedent  in  Franz  v.  Teutonia  Bldg.  Assoc,  No.  2,  24  Md.  259.)' 

[(Commencement  as  in  Form  No.  4^73. )Y 

The  bill  of  complaint  of  the  Teutonia  Building  Association.,  No.  2, 
humbly  shows  that  a  certain  Chas.  Franz,  by  his  indenture  of  mort- 
gage which  is  herewith  filed,  marked  exhibit  A,  to  be  taken  as  part 
of  this  bill,  assigned  the  property  therein  particularly  described  to 
the  said  Association,  for  the  purpose  of  securing  the  payments  and 
the  prompt  performance  of  the  covenants  and  obligations  in  the  said 
mortgage  mentioned.  Your  orator  further  shows  that  the  said  Chas. 
Franz  is  greatly  in  arrear,  having  failed  to  make  said  payments  and 
to  perform  the  covenants  in  the  said  mortgage  mentioned  for  more 
than  three  months.  Your  orator  says  the  said  mortgage  contains  the 
assent  of  the  said  Charles  Franz,  for  the  passage  of  a  decree  for  the 
sale  of  the  said  mortgaged  premises.  And  your  orator  prays  that 
your  Honor  will  pass  a  decree  for  a  sale  of  the  said  mortgaged 
premises,  to  the  end  that  the  claim  of  your  orator,  which  is  herewith 
filed,  marked  exhibit  B,  and  prayed  to  be  taken  as  part  of  this  bill 
under  said  mortgage,  may  be  paid  out  of  the  proceeds  of  such  sale, 
with  costs  and  proper  expenses;  and  that  your  orator  may  have  such 
further  relief  as  the  nature  of  its  case  may  require. 

[{Concluding  with  signature  and  verification  as  in  Form  No.  4^72.')]^ 

1.  Maryland.  —  Pub.  Local  Laws  3.  The  matter  to  be  supplied  within 
(1888).  art.  4,  §  782  et  seq.  [  ]  will  not  be  found    in  the  reported 

2.  The  decree   under   this   bill   was  case, 
affirmed. 
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Form  No.  13929.' 

{Commencement  as  in  Form  No.  J^7Jf.') 

Your  orator,  Samuel /.  Brown.,  of  Corunna,  in  the  county  of  Shia- 
wassee, in  the  state  of  Michigan: 

1.  Respectfully  shows  unto  the  court,  that  on  or  about  Xht  four- 
teenth day  of  January  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-six,  the  defendant  Alexander  Quinnin  did  make  and 
execute,  under  his  hand  and  seal,  and  deliver  to  your  orator  his  o/ie  cer- 
tain promissory  note  of  that  date,  whereby  he  promised  to  pay  to  the 
order  of  your  orator  the  sum  of  eight  thousand  eight  hundred  dollars 
{%8,800'),  five  years  after  said  date,  with  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  payable  annually,  as  in  and  by  said  note 
now  in  the  possession  of  your  orator  and  ready  to  be  produced  and 
proved  as  this  honorable  court  shall  direct,  and  to  which,  when 
produced  and  proved,  your  orator  for  greater  certainty  prays  leave 
to  refer,  will  more  fully  and  at  large  appear. 

2.  And  your  orator  further  shows  unto  the  court  that  the  said 
Alexander  Quinnin  and  Mary  E.  Quinnin,  his  wife,  on  Xht  fourteenth 
day  oi  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-six,  in  order  to  secure  to  your  orator  the  payment  of  the 
said  sum  of  money  mentioned  in  said  note,  together  with  the  interest 
thereon,  in  manner  aforesaid,  did  execute  under  his  hand  and  seal 
and  acknowledge  and  deliver  to  your  orator  a  certain  indenture  of 
mortgage,  bearing  date  the  day  and  year  last  aforesaid,  and  thereby  for 
the  consideration  oi  eight  thousand  eight  hundred  doWsiXS,  lawful  money 
of  the  United  States,  to  me  in  hand  paid,  the  receipt  whereof  was  by 
the  said  indenture  of  mortgage  duly  confessed  and  acknowledged, 
the  said  Alexander  Quinnin  and  Mary  E.  Quinnin,  the  parties  of  the 
first  part,  in  and  to  said  indenture  of  mortgage,  did  grant,  bargain, 
sell,  release,  enfeoff  and  confirm  unto  your  orator,  the  party  of  the 
second  part  in  the  said  indenture,  and  to  his  heirs  and  assigns  for- 
ever, all  that  certain  piece  or  parcel  of  land  situated  in  the  town  of 
Corunna,  county  of  Shiawassee  and  state  of  Michigan,  and  described 
as  follows,  viz:  (^Here  insert  description'). 

3.  Said  indenture  of  mortgage  was  upon  the  express  condition  that 
the  same  shall  be  null  and  void  if  the  said  parties  of  the  first  part, 
their  heirs,  executors  or  administrators,  should  and  did  well  and 
truly  pay,  or  cause  to  be  paid,  to  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  or  assigns,  the  said  sum  of  money 
and  interest,  according  to  the  terms  and  conditions  of  said  note  as 
in  and  by  said  mortgage,  now  in  possession  of  your  orator,  ready  to 
be  produced  and  proved  as  this  court  shall  direct,  reference  being 
had  thereto,  will  more  fully  appear. 

4.  The  execution  of  said  mortgage  was,  on  the.  fourteenth  day  of 
January,  a.  d.  iZ86,  duly  acknowledged  by  the  said  Alexander  Quin- 
nin and  Mary  E.  Quinnin,  before  a  notary  public  duly  authorized 
to  take  such  acknowledgment,  the  certificate  of  such  acknowledg- 
ment being  duly  indorsed  on  said  mortgage, 

1.  Michigan. — Comp.  Laws  (1897),  See  also,  generally,  supra,  note  i, 
§  515  et  seq.  p.  448. 
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5.  And  your  orator  further  shows  unto  the  court  that  afterward, 
to  wit,  on  Xht  fifteenth  day  oi  January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-six,  the  said  indenture  of  mort- 
gage, together  with  the  certificate  of  acknowledgment  thereof,  was 
in  due  form  of  law  recorded  in  the  office  of  the  register  of  deeds,  in 
the  county  of  Shiawassee,  in  liber  28  of  mortgages,  on  pages  6J^  to  69 
inclusive. 

6.  And  your  orator  further  shows  unto  the  court,  that  there  is  now 
due  and  unpaid  on  the  said  note  and  said  indenture  of  mortgage  the 
sum  of  eight  thousand  afid  eight  hundred  dollars,  together  with  interest 
thereon  iv om  July  IJf.,  i8<?9,  and  in  said  mortgage  it  was  expressly 
agreed  that  as  often  as  any  proceedings  be  taken  to  foreclose  said 
mortgage,  said  parties  of  the  first  part  should  pay  to  your  orator  ofie 
hundred  do\\a.Ts  as  a  reasonable  solicitor's  fee,  over  and  above  all 
legal  costs,  and  your  orator  claims  that  by  the  filing  of  this  bill  the 
same  has  now  become  due  and  payable  to  your  orator  in  addition  to 
the  sum  above  mentioned. 

7.  And  your  orator  further  shows  that  no  proceedings  at  law  have 
been  had  to  recover  the  debt  secured  by  the  said  note  and  mortgage, 
or  any  part  thereof. 

8.  And  your  orator  further  shows  unto  the  court  that  he  has 
caused  examination  to  be  made  of  the  record  of  deeds  and  mortgages 
in  the  office  of  the  register  of  the  county  of  Shiawassee  where  said 
mortgaged  premises  are  situated,  and  from  which  said  several  exami- 
nations it  appears,  and  your  orator  expressly  charges  the  fact,  that 
Mary  E.  Wilson  and  Henry  C.  Wilson  have  or  claim  to  have  rights 
and  interest  in  the  premises  described  in  the  said  indenture  of  mort- 
gage, or  in  some  part  or  parts  thereof,  as  subsequent  purchasers,  or 
incumbrancers,  or  otherwise.* 

9.  Your  orator  therefore  asks  the  aid  of  this  court  in  the  premises, 
and  that  the  above  named  Alexander  Quinnin,  Mary  E.  Quinnin^ 
Mary  E.  Wilson  and  Henry  C.  Wilson,  the  defendants  in  this  suit,  may 
appear  and  answer  this  your  orator's  bill,  without  oath  (answer  on 
oath  being  hereby  expressly  waived),  and  that  he  may  come  to  a  fair 
and  just  account,  touching  the  amount  due  to  your  orator  upon  the 
said  note  and  indenture  of  mortgage  hereinbefore  mentioned  and 
set  forth. 

10.  And  that  they  or  some  of  them  may  be  decreed  to  pay  forth- 
with to  your  orator  the  amount  which  shall  be  found  to  be  due  to 
him  thereon,  and  the  interest  thereon,  together  with  your  orator's 
reasonable  costs  and  charges  in  this  behalf  sustained. 

11.  And  in  default  thereof,  that  the  defendants  herein  named,  and 
each  of  them,  and  all  persons  claiming  or  to  claim  from  or  under 
them,  may  be  foreclosed  and  barred  of  and  from  all  equity  of  redemp- 
tion and  claim  of,  in  and  to  said  mortgaged  premises,  and  every  part 
and  parcel  thereof,  with  the  appurtenances. 

12.  And  that  all  and  singular  the  said  mortgaged  premises,  with 
the  appurtenances,  may  be  sold  by  the  order  and  decree  and  under 
the  direction  of  this  court,  and  the  moneys  arising  from  the  sale 
thereof,  so  far  as  shall  be  necessary,  or  so  far  as  the  sale  shall  extend, 
be  applied  toward  satisfying  to  your  orator  the  full  amount  of  the 
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moneys  so  as  aforesaid  secured  in  and  by  the  said  note  and  indenture 
of  mortgage,  both  principal  and  interest,  if  the  whole  shall  then  be 
due  and  unpaid. 

13.  Or  if  the  whole  amount  shall  not  be  then  due,  that  such  part 
of  the  said  mortgaged  premises  as  may  be  necessary  to  discharge  the 
principal  and  interest  moneys  then  found  to  be  due  to  your  orator 
thereon  and  unpaid,  together  with  your  orator's  reasonable  costs  and 
charges,  may  be  sold  as  aforesaid,  and  the  proceeds  to  be  applied 
thereto  as  aforesaid. 

14.  Or  in  case  it  shall  appear  to  this  court  that  the  said  mort- 
gaged premises  are  so  situated  that  the  sale  of  the  whole  will  be  most 
beneficial  to  the  parties  concerned,  that  then  the  whole  of  the  said 
mortgaged  premises,  with  the  appurtenances,  may  be  sold  as  afore- 
said, and  the  proceeds  of  such  sale  be  applied  as  well  to  the  discharge 
of  the  principal  and  interest  moneys  then  due,  and  your  orator's 
costs  and  charges,  as  toward  the  whole  or  residue  of  the  amount 
secured  by  the  said  note  and  indenture  of  mortgage,  and  not  due 
and  payable  at  the  time  of  such  sale  —  or  that  this  court  may  direct 
the  balance  of  the  proceeds  of  such  sale,  after  paying  the  sum  due 
upon  the  said  note  and  indenture  of  mortgage,  with  your  orator's 
costs  and  charges,  to  be  put  out  at  interest  under  the  direction  of 
this  court,  for  the  benefit  of  your  orator,  to  be  paid  to  him  as  the 
remainder  of  said  principal  and  interest  moneys  shall  become  due 
and  payable,  and  the  surplus,  if  any,  for  the  benefit  of  the  person  or 
persons  who  may  be  entitled  thereto. 

15.  And  that  the  said  defendants  and  all  persons  claiming  and  to 
claim  under  them  or  either  of  them,  or  who  have  come  into  possession 
of  the  said  mortgaged  premises,  or  any  part  or  portion  thereof  during 
the  pendency  of  this  suit,  deliver  and  yield  up  possession  thereof  to 
your  orator,  or  to  whomsoever  shall  become  the  purchaser  or  pur- 
chasers thereof  at  the  said  sale,  on  his,  her,  or  their  producing  to 
him  or  them,  or  to  the  person  or  persons  in  possession  of  the  said 
mortgaged  premises,  or  of  any  part  thereof,  the  deed  or  deeds  executed 
by  the  Circuit  Court  commissioner  pursuant  to  such  sale  as  aforesaid, 
and  a  certified  copy  of  the  order  confirming  the  report  of  such  sale, 
after  such  order  has  become  absolute. 

16.  And  that  the  said  Alexander  Quintiin  and  Mary  E.  Quinnin  pay 
to  your  orator  any  balance  that  shall  remain  due  to  your  orator  of 
the  principal  and  interest  of  said  note  and  indenture  of  mortgage,  if 
the  sale  of  said  mortgaged  premises  as  aforesaid  fail  to  produce  suffi- 
cient to  pay  the  whole  of  said  mortgaged  debt,  and  the  costs  of  this 
suit,  and  that,  in  such  case,  your  orator  have  execution  for  the  col- 
lection of  such  balance,  and  the  costs  thereon,  according  to  the  rules 
and  practice  of  this  court. 

17.  And  that  your  orator  may  have  such  otherrelief  or  such  further 
relief  in  the  premises  as  shall  be  agreeable  to  equity  and  good  con- 
science. 

18.  May  it  please  the  court,  the  premises  being  considered,  to 
grant  to  your  orator  the  writ  of  subpoena  to  be  issued  out  of  and 
under  the  seal  of  this  court  to  be  directed  to  the  said  Alexmider 
Quinnin,  Mary  E.    Quinnin,  Mary  E.  Wilson  and  Henry   C.  Wilson, 
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defendants  herein,  and  thereby  commanding  them  and  each  of  them, 
on  a  certain  day  and  under  a  certain  penalty  to  be  therein  inserted, 
personally  to  be  and  appear  before  this  court,  then  and  there  to  answer 
all  and  singular  the  said  premises,  and  to  stand  to,  abide  and  perform 
such  order  and  decree  therein  as  this  court  shall  make  therein,  and 
as  shall  be  agreeable  to  equity  and  good  conscience.  And  your  orator 
will  ever  pray,  etc. 

Samuel  J.  Brown,  Complainant. 
Alex.  D.  Fowler,  Solicitor  and  of  Counsel  for  Complainant. 

Form  No,  13930.' 

(Mo.  Rev.  Stat.  (1889),  p.  2236,  No.  17./ 

(  Title  of  court  and  cause  as  in  Form  No.  5921. ) 

Plaintiff  states  that  the  defendant,  on  the  fourth  day  of  March, 
j898,  executed  to  plaintiff  a  note  (herewith  filed)  whereby  he 
promised  to  pay  p\a.[ntiii  fve  hundred  dollars,  twelve  months  after  the 
date  thereof,  for  value  received,  together  with  interest  thereon  from 
maturity,  at  the  rate  of  ten  per  cent,  per  annum,  and  that,  on  the  day 
and  year  last  aforesaid,  defendant,  for  the  purpose  of  securing  the 
payment  of  said  note,  executed  and  delivered  to  plaintiff  a  mortgage 
deed  (which  is  herewith  filed),  conveying  to  the  plaintiff  a  tract  of 
land,  situate  in  said  county  of  Barton,  known  in  said  mortgage  deed 
by  the  following  description,  to  wit:  (^Here  set  forth  the  land  as  described 
in  the  mortgage^,  upon  the  following  conditions,  to  wit:  (^Here  copy  the 
conditions).  Plaintiff  avers  that  the  defendant  has  failed  to  perform 
the  said  duties  on  his  part,  and  that  said  sum  oi  five  hundred  dollars, 
and  all  interest  thereon,  remain  due  and  unpaid.  Wherefore  he 
prays  that  judgment  may  be  rendered  fpr  the  debt,  and  all  inter- 
est, and  that  the  equity  of  redemption  of  the  said  defendant  in  and 
to  said  tract  of  land  may  be  foreclosed,  and  that  the  same,  or  so 
much  thereof  as  may  be  necessary,  be  sold  to  pay  off  and  discharge 
the  judgment  rendered,  and  for  other  proper  relief. 

(^Concluding  7uith  signature  of  attorney  as  in  Form  No.  5921.) 

Form  No.  i  3  9  3  i  .* 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5930.) 
That  on  the  twenty-fifth  day  oi  June,  iS91,  by  their  promissory 
note,  a  copy  of  which  is  filed  herewith  and  made  a  part  of  this  com- 
plaint, defendants  promised  to  pay  to  plaintiff  the  sum  of  nine  hun- 
dred and  forty-four  dollars  and  four  cents,  six  months  thereafter,  with 
interest  from  date,  at  the  rate  of  ten  per  cent,  per  annum,  payable  at 
the  First  National  Bank  of  Arkansas  City,  Kansas. 

That  on  the  twenty-fifth  day  oi  June,  i891,  to  secure  the  payment 
of  said  note,  the  defendants  executed  to  plaintiff  their  mortgage,  a 
copy  of  which  is  filed  herewith  and  made  a  part  of  this  complaint; 
that  said  mortgage  was  executed  to  secure  the  payment  of  the  afore- 
said note. 

1.  Missouri.  —Rev.  Stat.  (1889),  ^  2.  Oktahama.—StSit.  (tSgi),  %%  3920, 
7078  e(  seq.  4290. 

See  also,  generally,  supra,  note  I,  See  also,  generally,  supra,  note  i, 
p.  448.  p.  448. 
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That  there  is  now  due  and  unpaid  on  aforesaid  note  the  sum  of 
eight  hundred  atid  sixty-hvo  dollars  and  thirty-two  cents,. 

[That  plaintiff  is  now  the  legal  owner  and  holder  of  said  note  and 
mortgage.]^ 

Wherefore  plaintiff  demands  judgment  for  eight  hundred  and  sixty- 
two  dollars  and  thirty-two  cents,  and  asks  that  said  mortgage  be 
foreclosed,  and  the  real  estate  described  therein,  or  such  part  thereof 
as  may  be  necessary  to  secure  plaintiff's  claim  and  costs,  be  sold  for 
that  purpose,  and  for  all  other  proper  relief. 

(^Concluding  with  signature  and  verification  as  in  For^n  No.  5980.^ 


{bb)  Containing  Allegation  of  Payment  of  Taxes.^ 
Form  No.  13932.^ 
(Title  of  court  and  cause,  and  commencement  as  in  Form  No.  59H., 


1.  This  petition  is  based  upon  the  facts 
set  out  in  Arkansas  City  First  Nat. 
Bank  v.  Jones,  2  Oklahoma  353.  In 
that  case  it  appeared  that  the  com- 
plaint was  by  the  First  National  Bank 
claiming  to  be  assignee  of  the  note  and 
mortgage;  but  as  the  note  which  was  at- 
tached to  the  petition  as  an  exhibit 
thereto  contained  no  indorsement,  the 
court  held  that  the  variance  between 
the  exhibit  and  the  complaint  was  fatal; 
but  no  objection  was  made  to  the  form 
and  the  complaint  in  other  repects. 
Hence,  it  seems,  the  complaint  would 
have  been  sufficient,  had  it  been  filed 
by  the  original  mortgagee. 

2.  Precedents.  —  Allegation  of  pay- 
ment of  taxes  by  mortgagee  is  set  out  in 
Maxfield  v.  Willey,  46  Mich.  252,  as 
follows: 

"Your  orator  further  shows  that  he 
paid  said  taxes  through  his  agent, 
Jerome K.  Stevens oi  Saginazu  City,  Mich.; 
that  said  Jerome  K.  Stevens  was  his 
agent  for  looking  after  and  attending 
to  the  payment  of  taxes  upon  said 
premises,  and  taking  care  of  your  ora- 
tor's interest  in  said  premises  under  his 
said  mortgage;  that  said  Stevens  ior  dindi 
in  behalf  of  your  orator,  paid  said  taxes 
by  bidding  off  said  lands  at  the  annual 
tax  sales  in  October,  1875,  for  the  taxes 
for  the  year  187^  for  city  taxes,  and  for 
the  years  187.?,  187^  and  187^  for  state 
and  county  taxes,  and  by  bidding  off 
the  lands  at  the  annual  tax  sales  in 
October,  1875.  October,  1876,  and  October, 
1877,  October,  t87<?,  for  the  state  and 
county  taxes  for  the  years  187./,  1875, 
1876,  and  1877  respectively,  and  that 
he  paid  the  city  taxes  upon  said  land 
for  iS7j>  and  1^74  by  purchasing  leases 
of  said  lands  from  \}[vt.  c\\.y  oi  East  Sagi- 


naw upon  the  dates  aforesaid,  which 
leases  were  made  by  said  city  of  said 
lands,  as  delinquent  for  the  city  taxes 
levied  thereon,  in  pursuance  of  this 
charter.  Your  orator  further  shows 
that  his  said  agent  made  said  bids  and 
took  said  purchases  in  his  own  name, 
but  for  the  use  and  benefit  of  your  ora- 
tor and  for  convenience  merely,  as  your 
orator  charges,  and  said  Stevens  so  in- 
formed said  defendant  Willey  al  about 
the  time  of  taking  said  bids  and  after- 
wards, and  has  always  held  the  same 
subject  to  the  orders  of  your  orator  and 
for  his  protection;  and  your  orator  has 
been  at  all  times  willing  to  release  and 
assign  said  certificates  to  said  Willey 
upon  repayment  to  him  of  the  amount 
paid  by  your  orator  therefor  and  in- 
terest, and  hereby  offers  so  to  do. 
Your  orator  further  shows  that  all  of 
said  payments,  bids  and  purchases 
were  made  with  your  orator's  money 
and  for  the  protection  of  your  orator's 
said  mortgage  interest  and  for  no  other 
purpose,  and  not  to  obtain  an  inde- 
pendent title  or  to  in  any  way  injure  or 
oppress  said  defendant  Willey.  That 
the  certificates  at  sale  upon  said  bids 
and  the  leases  of  said  city  are  the  re- 
ceipts referred  to  by  your  orator  in  his 
allegation  of  the  payment  of  said  taxes 
and  the  same  now  produced  proved 
and  filed  in  this  cause  are  referred  to 
for  greater  certainty." 

In  Loughridge  v  Northwestern  Mut. 
L.  Ins.  Co.,  79  111.  App.  223,  will  also 
be  found  the  substance  of  a  bill  praying 
for  money  paid  for  taxes. 

3.  Idaho.  —  Rev.  Stat.  (1887),  g  4520 
et  seq. 

See  also,  generally,  supra,  note  i, 
p.  448. 
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continuing  as  in  Form  No.  13937,  doiun  to  *.)  That  the  plaintiff,  on 
the  fourth  day  of  October,  a.  d.  i2,96,  or  thereabouts,  paid  on  said 
premises  the  sum  of  sixty-three  dollars,  lawful  money  of  the  United 
States,  being  for  taxes  duly  assessed  thereon,  which  were  a  lien  and 
incumlDrance  upon  said  premises  legally  attaching  thereto,  and  no 
part  thereof  has  been  repaid  to  said  plaintiff;  and  the  said  sum  of 
sixty-three  dollars,  taxes  so  paid  by  the  plaintiff,  and  interest  thereon 
at  the  rate  of  one\)Q.v  cent,  per  month  from  the  sdad  fourth  day  of  Octo- 
ber, A.  D.  i?,96,  still  remains  due  and  unpaid  from  the  defendant  to  the 
plaintiff.  That  said  mortgage  provides  for  the  payment  of  one  hun- 
dred dollars  counsel  fees,  as  a  part  of  the  costs  of  suit  for  foreclosure 
of  said  mortgage. 

IV.  That  the  plaintiff  is  now  the  lawful  owner  (continuing  and  con- 
cluding as  in  Form  No.  13937,  also  demanding  attorney's  fees  and 
taxes  paid^. 

ifc)  Containing  Allegation  of  Release  of  Dower  and  Homestead  Rights. 

Form  No.  i  3  9*3  3 .' 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1642.) 

(  Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5909.') 
That  on  the.  first  day  ol  January,  i890,  the  defendant  executed  and 
delivered  to  plaintiff  his  promissory  note  for  the  sum  of  one  thousand 
dollars,  due  and  payable  three  years  after  date,  with  interest  thereon, 
payable  annually,  at  the  rate  of  ten  per  centum  per  annum  from  date 
until  paid,  a  copy  of  which  is  hereto  attached,  made  part  hereof  and 
marked  Exhibit  '*^,"  and  the  original  held  subject  to  the  order  of  the 
court;  that  to  secure  the  due  payment  of  said  note  the  said  Richard 
Roe  and  Jane  Roe,  his  wife,  made,  executed  and  delivered  plaintiff 
their  mortgage  deed  conveying  to  plaintiff,  lot  ten  in  block  ^z^^  hun- 
dred, in  the  city  of  Fort  Smith,  as  the  same  is  marked  and  designated 
on  the  map  and  plat  of  said  city  as  filed  with  the  recorder,  in  which 
deed  Jane  Roe  joined  and  conveyed  her  homestead  right  and 
released  her  possibility  of  dower;  that  said  deed  was  duly  acknowl- 
edged. 

That  said  deed  was  on  the  twentieth  day  oi  January,  i890,  duly  filed 
for  record  with  the  recorder  of  deeds  for  the  Fort  Smith  District  of 
Sebastian  county,  and  is  to  be  found  at  page  199  of  mortgage  record 
book  "  ^,"  a  copy  of  which  deed  is  herewith  filed,  made  part  hereof, 
and  marked  Exhibit  "^." 

That  said  deed  was  conditioned  for  the  due  payment  of  said  note  at 
maturity  and  the  interest  thereon  as  the  same  accrued. 

That  the  defendant  has  failed  to  pay  the  interest  accruing  ya^^dirj' 
1,  iS9S,  and  failed  to  pay  the  note  at  its  maturity. 

Whereupon  plaintiff  prays  for  judgment  against  Richard  Roe  for  one 
thousand  dollars  and  the  interest  due  according  to  the  terms  of  said 
note  at  the  date  of  judgment;  and  that  a  short  time  be  fixed  by  the 
court  for  the  payment  of  judgment,  and  that  the  equity  of  redemption 
of  Richard  Roe  and  all  right,  claim  or  interest  oi  Jane  Roe  be  fore- 
It  Arkansas. — Sand.  &  H.  Dig.  (1894),  See  also,  generallv,  supra,  note  i, 
§§  5856-5860.  p.  448. 
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closed  and  forever  bound;  and  upon  default  in  the  payment  of  said 
judgment  within  the  time  specified  that  the  said  property  be  ordered 
sold,  upon  terms,  manner  and  notice  to  be  fixed  by  the  court,  and  that 
a  special  commissioner  be  appointed  to  carry  out  the  decree  of  court 
herein,  and  for  all  other  proper,  legal  and  equitable  relief. 

{Concluding  with  signature  and  verification  as  in  Form  No.  5909. ) 

(dd)  Praying  for  Appointment  of  Receiver} 


1.  To  obtain  a  receiver  the  petition 
should  allege  facts  upon  which  the 
court  may  deem  a  receiver  necessary, 
such  as  that  the  premises  are  an  inade- 
quate security.  An  averment  that  the  ■ 
premises  are  not  sufficient  "  for  all  just 
incumbrances"  was  held  to  be  insuffi- 
cient. Warner  v.  Gouverneur,  i  Barb. 
(N.  Y.)  36.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  446,  and,  gener- 
ally, the  title  Receivers. 

Precedents. —  In  Lamb?/.  San  Pedro, 
etc.,  Co.,  3  N.  Mex.  358,  a  bill  by  the 
bondholders  which  alleged  conspiracy 
between  the  president  of  the  debtor  and 
others  with  the  trustees  under  the 
mortgage,  to  deprive  them  of  their 
rights  by  collusive  foreclosure  of  junior 
liens,  alleged  among  other  things  the 
following:  "  Yourorators,  further  com- 
plaining, show  unto  your  honor  that 
after  the  execution  of  said  mortgage, 
and  the  issue  of  said  bonds  to  your 
orators  and  other  holders  thereof,  the 
said  defendants  George  William  Ballou, 
Charles  W.  Pierce,  and  Louis  Downing, 
trustees  as  aforesaid,  combined  and 
confederated  together,  and  with  tTie 
said  defendants  William  B.  Childers, 
L.  Percival  Gillies,  William  C.  Gardi- 
ner, Forster  T.  Dennis,  E.  R.  Chapman, 
William  T.  Thornton,  and  George  W. 
Morse,  and  other  persons  whose  names 
are  at  present  unknown  to  your  orators, 
but  who,  when  known  to  your  orators, 
they  pray  may  be  made  defendants  to 
this  bill,  with  apt  and  proper  words  to 
charge  them  in  this  behalf,  for  the  pur- 
pose and  with  the  intention  of  defraud- 
ing your  orators,  and  the  other  holders 
of  said  bonds,  secured  by  said  mort- 
gage; and  that  in  pursuance  of  said 
fraudulent  purpose  and  intent,  on, 
to-wit,  the  eighth  day  of  July,  A.  D. 
1^84,  a  certain  judgment  was  recovered 
and  entered  in  the  District  Court  of  the 
First  judicial  district  of  the  territory  of 
New  Mexico,  in  and  for  the  county  of 
Santa  Fe,  in  favor  of  said  George  Will- 
iam Ballou,  against  the  said  defendant 
the  San  Pedro  &=  Canon  del  Ai'ua  Com- 


pany, for  a  large  sum  of  money,  to-wit, 
the  sum  of  about  %22^,ooo,  as  by  refer- 
ence to  the  records  of  said  court  will 
more  fully  appear,  and  to  which  your 
orators  beg  leave  to  refer  for  a  more 
full  and  detailed  statement  in  reference 
thereto;  and  your  orators  are  informed 
and  believe,  and  so  charge  the  fact  to 
be,  that  no  defense  was  made  by  said 
defendant  company,  or  the  officers 
thereof,  and  said  judgment  was  ob- 
tained and  entered  by  fraud  and  col- 
lusion between  said  defendant  Ballou 
and  the  officers  and  agents  of  said  com- 
pany, in  pursuance  of  said  fraudulent 
conspiracy  and  combination  aforesaid; 
and  that  in  truth  and  in  fact  there  was 
not,  at  the  time  of  the  rendition  of  said 
judgment,  any  moneys  justly  or  legally 
due  or  owing  from  the  said  company 
to  the  said  Ballou,  or,  if  any  money 
was  so  due,  the  amount  of  said  judg- 
ment was  greatly  excessive,  which  said 
judgment  now  remains  unsatisfied  and 
in  force  in  said  district  court. 

Your  orators  further  state  and  charge 
that,  in  further  pursuance  and  execu- 
tion of  said  fraudulent  confederation 
and  conspiracy  aforesaid,  and  without 
the  knowledge  or  consent  of  your  ora- 
tors, or  the  other  holders  of  said  bonds, 
on,  to-wit,  the.  fourteenth  day  oi  July, 
i?>82,  the  said  defendant  company  exe- 
cuted a  mortgage  to  one  William  B. 
Childers,  oi,  Bernalillo  county,  N.  M., 
to  secure  the  payment  of  a  sum  of  money 
therein  mentioned  to  divers  parties 
therein  named,  which  said  mortgage 
purported  to  convey,  incumber,  and 
mortgage  the  said  system  of  water- 
works hereinbefore  mentioned,  includ- 
ing the  said  reservoirs  and  pipeline,  as 
in  and  by  said  mortgage,  which  ap- 
pears of  record  in  the  office  of  county 
recorder  of  Santa  Fe  county,  in  book  C, 
of  mortgages,  page  579,  a  copy  whereof 
is  herewith  filed,  marked  '  Exhibit  D,' 
and  which  is  prayed  to  be  taken  and 
considered  as  a  part  of  this  bill. 

Your  orators  are  informed  and  be- 
lieve that  the  said  last-mentioned  mort- 
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gage,  after  the  execution  thereof,  was 
assigned  to  one  E.  R.  Chapman;  and 
your  orators  charge  the  fact  to  be 
that  at  the  time  of  the  execution  of  said 
mortgage,  and  since,  there  was  not,  and 
is  not,  in  fact,  any  indebtedness  due 
and  owing  by  said  defendant  company 
to  said  mortgagees,  or  either  or  any  of 
them;  but  that  if  any  money  whatever 
was  due  and  owing  from  said  company 
thereunder,  it  was  so  due  and  owing  to 
the  defendant  George  William  Ballou; 
and  that  the  amount  thereof,  if  any, 
did  not  in  fact  exceed  the  sum  of  twenty 
thousand  dollars;  and  that  the  said 
mortgage  was  executed,  devised,  and 
contrived  in  pursuance  of  said  fraudu- 
lent confederation  and  intent  before 
mentioned,  for  the  purpose  of  defraud- 
ing your  orators  and  other  holders  of 
said  bonds  secured  by  said  mortgage, 
of  which  Exhibit  y4  is  a  copy. 

Your  orators  further  state  and  charge 
that  the  said  last-mentioned  mortgage 
so  executed  to  the  said  Childers,  Gillies, 
Gardiner,  and  Dennis  was  legally  and 
equitably  junior  and  subject  to  the  said 
mortgage  so  executed  to  the  said  Pierce 
and  Downing,  as  trustees;  and  that  the 
said  last-named  mortgage  was  and  is, 
in  law  and  equity,  a  prior  and  para- 
mount lien  in  favor  of  your  orators, 
and  other  holders  of  said  bonds  secured 
thereby,  upon  all  of  said  property  of 
said  defendant  corporation  hereinbefore 
mentioned,  including  the  said  system 
of  waterworks,  reservoirs,  and  pipe- 
line, tools,  implements,  machinery, 
erections,  and  appurtenances  before 
mentioned,  as  well  as  upon  said  other 
property  of  said  company. 

Your  orators  further  state  and  charge 
that,  in  further  pursuance  and  execu- 
tion of  said  fraudulent  conspiracy  and 
confederation  before  mentioned,  the 
said  defendants  Charles  W.  Pierce  and 
Louis  Downing,  trustees  in  said  first 
and  prior  mortgage  before  mentioned, 
without  the  knowledge  or  consent  of 
your  orators  or  the  other  holders  of 
said  bonds  secured  thereby,  wrong- 
fully and  unlawfully  signed,  executed, 
and  endorsed  upon  said  mortgage  to 
the  said  Childers,  Gillies ,  Gardiner,  and 
Dennis,  before  mentioned,  a  certain 
writing,  in  the  words  and  figures  as 
follows,  to- wit: 

'  We,  as  trustees  of  the  loan  securing 
the  payment  of  the  bonds  of  the  San 
Pedro  (V  Canon  del  Agua  Company,  con- 
sent to  the  above  lien  upon  the  pipe-line 
so  far  as  we  may  lawfully  use  any  discre- 


tion or  rights  that  are  placed  in  our 
hands.  Charles  IV.  Pierce, 

Louis  Downing, 

Trustees.' 

Your  orators  state  and  charge  that, 
in  and  by  virtue  of  the  said  mortgage, 
the  said  Pierce 2,ndi  Downing,  at  the  time 
of  execution  of  the  said  last-mentioned 
paper  writing,  did  not  in^aw  or  equity 
have  or  possess  the  right  or  power  to 
so  release  the  said  lien  of  mortgage  in 
favor  of  said  mortgage  to  the  said 
Childers,  Gillies,  Gardiner  and  Dennis, 
and  said  attempted  release  thereof  was 
and  is,  as  against  your  orators,  fraudu- 
lent, illegal,  and  void. 

Your  orators  further  state  and  charge 
that,  in  further  pursuance  and  execu- 
tion of  said  fraudulent  combination 
and  intent  before  mentioned,  although 
in  fact,  as  hereinbefore  stated,  said 
company  had  not  during  the  years 
i8(fe,  liSj,  and  i8c?^  earned  or  received 
any  profits  from  the  operation  of  said 
mining  properties  applicable  to  the 
payment  of  the  interest  or  the  sinking 
fund,  in  accordance  with  the  terms 
and  provisions  of  said  mortgage,  of 
which  Exhibit  ^  is  a  copy,  the  said 
defendant  Ballou,  being  the  president 
of  said  company,  and  other  officers  of 
said  defendant  corporation  fraudulently 
acting  in  collusion  with  him  and  said 
other  defendants,  failed  and  neglected 
to  furnish  any  account  to  the  said 
trustees  at  the  times  and  in  the  manner 
stated  and  provided  in  said  mortgage 
deed  to  said  trustees  Pierce  and  Down- 
ing, and  so  failed  and  neglected  to  fur- 
nish such  account  for  a  period  of  and 
exceeding  three  months. 

And  your  orators,  further  complain- 
ing, state  and  charge  that,  in  further 
execution  of  said  fraudulent  combina- 
tion, confederation,  and  intent  above 
mentioned,  on,  to  wit,  August ^,  x%84, 
the  said  Charles  W.  Pierce  and  Louis 
Downing,  trustees  as  aforesaid,  exhib- 
ited and  filed  in  this  honorable  court 
their  bill  of  complaint  against  the  said 
defendant  the  San  Pedro  &"  Canon  del 
Agua  Company  SiS  defendant  therein,  the 
same  being  cause  numbered  i,8yo  upon 
the  docket  of  this  court,  for  the  pur- 
pose of  obtaining  a  decree  of  fore- 
closure of  said  mortgage  so  executed 
to  them  as  trustees  aforesaid,  which 
said  bill  remains  among  the  files  of 
said  court,  and  which  your  orators  re- 
fer to  and  pray  to  be  taken  and  con- 
sidered in  connection  with  and  as  a 
part  of  this,  your  orators'  bill  of  com- 
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plaint;  in  and  by  which  said  bill  of 
complaint  said  complainants  therein 
pray  for  a  foreclosure  of  said  mortgage 
and  sale  of  the  equity  of  redemption  of 
said  defendant  company  only  as  against 
the  said  lands  of  said  company  herein- 
before mentioned,  and  not  as  against 
the  said  reservoirs  and  pipe-line  and 
other  property  of  said  company  legally 
and  equitably  subject  to  the  lien  of 
said  mortgage  as  hereinbefore  stated 
and  set  forth;  and  that  the  said  defend- 
ant the  San  Pedro  &=  Canon  del  Agua 
Company,  by  its  attorney,  fraudulently 
caused  the  appearance  of  the  said  com- 
pany to  be  entered  in  said  suit,  and 
waived  any  defense  thereto,  on  the 
seventh  day  of  August,  iS<?^;  and  after- 
wards such  proceedings  were  had  in 
said  court  that  by  consent  of  the  de- 
fendant corporation  a  decree  of  fore- 
closure and  sale  of  the  real  estate, 
respectively  called  and  known  as  the 
'' Canon  del  Agua  Grant'  and  the  ^  San 
Pedro  Grant,'  was  entered  by  consent, 
on  the  seventh  day  of  August,  i8c?^;  and 
the  same  now  remains  of  record  in  said 
court  in  said  cause,  and  is  respectfully 
referred  to  as  part  of  this  your  orators' 
bill  of  complaint. 

Your  orators  further  state  that  after- 
ward, to-wit,  on  September  ij,  l^8j, 
under  and  in  pursuance  of  said  last 
mentioned  decree,  said  real  estate  was 
offered  for  sale,  and  the  same  was  sold 
by  the  master  in  chancery  of  this  court 
to  defendant  William  T.  Thornton, 
acting  for  and  on  behalf  of  defendants 
George  William  Ballou  and  George  W. 
Morse,  for  the  sum  of  $70,500,  which 
was  then  and  there  bid  and  offered  for 
the  same,  and  your  orators  state  that 
prior  to  the  said  sale  the  said  Thornton, 
Ballou,  and  Morse,  and  each  of  them, 
had  full  notice  and  knowledge  of  the 
rights  and  equities  of  your  orators  and 
others  in  like  condition  with  them  in 
respect  of  the  premises. 

Your  orators  state  and  charge  that 
the  said  property,  including  said  reser- 
voirs and  pipe-line,  secured  by  said 
mortgage  to  said  Pierce  and  Downing, 
as  trustees,  together  constitute  a  prop- 
erty of  great  value;  and  your  orators 
believe  and  so  state  that  the  same  ex- 
ceeds the  amount  of  $7,000,000  in  value, 
and  that  the  said  last-mentioned  bill 
filed  by  said  trustees,  and  said  decree 
thereunder  rendered,  were  fraudulent 
and  collusive  as  between  the  said  de- 
fendants Ballou,  Pierce,  Downing, 
Thornton^   Morse,    and    other    persons 


whose  names  are  unknown,  for  the 
purpose  of  carrying  out  and  executing 
the  said  fraudulent  conspiracy,  intent, 
and  purpose  of  obtaining  possession  of 
the  said  property,  and  depriving  the 
said  company  and  your  orators  and 
other  holders  of  bonds  of  the  same;  and 
to  that  end  it  was  and  is  the  purpose, 
intention,  and  design  of  said  defend- 
ants to  obtain  title  to  said  lands  by 
virtue  of  said  sale  under  said  decree; 
and  to  organize  a  company  of  said  de- 
fendants before  named,  and  other  per- 
sons whose  names  are  unknown,  in 
collusion  with  them,  and  convey  said 
property  to  a  company  of  which  they 
are  to  be  or  become  members,  and  issue 
one  million  dollars  of  preferred  stock 
of  said  company,  and  one  million  dol- 
lars of  common  stock  thereof;  to  pay 
to  your  orators,  and  other  bondholders 
in  the  San  Pedro  ^  Canon  del  Agua  Com- 
pany, the  defendant  herein,  fifty  cents 
on  the  dollar  for  their  stock  in  pre- 
ferred stock  of  the  said  intended 
corporation;  to  issue  and  deliver  to 
defendant  Ballou  two  hundred  thousand 
dollars  of  preferred  stock  of  said  in- 
tended company  in  satisfaction  of  his 
fraudulent  judgment  against  said  com- 
pany before  mentioned;  and  to  release 
the  said  system  of  water-works,  includ- 
ing the  said  reservoirs  and  pipe-line 
before  mentioned,  to  the  holders  of  the 
said  mortgage  hereinbefore  mentioned, 
executed  to  the  said  Childers,  Gillies, 
Gardiner,  and  Dennis,  who,  your  ora-  . 
tors  state  and  charge,  are  in  fact  the 
said  defendant  Ballou,  his  confederates 
and  associates,  who  are  to  your  orators 
unknown;  by  means  of  which  said 
fraudulent,  corrupt  scheme,  purpose, 
and  intention,  your  orators  state  and 
charge,  it  is  by  said  defendant  proposed 
and  intended  to  deprive  your  orators 
and  other  holders  of  bonds  secured  by 
said  first  mortgage  of  their  prior  and 
paramount  lien  as  against  the  said 
fraudulent  judgment  in  favor  of  said 
Ballou  upon  said  mortgaged  property, 
and  also  to  defraud  and  deprive  them 
of  their  prior  and  paramount  lien  upon 
the  said  system  of  water-works,  reser- 
voir, and  pipe-lines,  as  against  said 
mortgage  to  said  Childers,  Gillies,  Gardi- 
ner, and  Dennis,  and  thereby  to  enable 
the  said  Ballou  and  his  confederates  to 
obtain  possession  and  control  of  said 
reservoirs  and  pipe-line  and  water 
supply. 

Your  orators  state  that  the  said  prop- 
erty   of    said     company     is    perfectly 
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valueless  without  the  said  water  sup- 
ply, and.  that  it  is  proposed  and  in- 
tended, by  means  of  said  fraudulent 
acts  before  mentioned,  to  make  the 
said  corporation,  or  its  successors  in 
interest,  wholly  depend  upon  the  said 
system  of  water- works  for  the  supply 
water  which  is  necessary  and  essential 
to  the  operation  and  use  of  the  said  min- 
ing property;  and  thus  compel  the  said 
company  or  its  successors  to  purchase 
said  pipe-line  and  water  supply,  or 
rent  water  therefrom,  from  the  said 
defendants,  their  associates  and  con- 
federates, at  great  and  exorbitant  ex- 
pense. 

Your  orators  show  unto  your  honor 
that  for  the  reasons  aforesaid  the 
decree  of  foreclosure  and  sale  made 
thereunder  to  said  Thornton,  for  said 
Ballon  and  Morse,  and  others,  their 
associates  and  confederates  to  your 
orators  unknown,  was  not  in  the  in- 
terests or  for  the  benefit  of  your 
orators  or  the  holders  of  any  of  the 
bonds  issued  on  said  first  mortgage, 
of  which  Exhibit  ^  is  a  copy,  except 
such  persons  as  are  confederated  and 
associated  together  with  said  George 
William  Ballou,  Charles  IV.  Pierce, 
Louis  Do7vning,  and  George  W.  Morse, 
in  the  said  fraudulent  combination  and 
conspiracy  before  mentioned;  and  that 
the  said  decree  of  foreclosure  and  sale 
thereunder  were  and  are,  as  against 
your  orators  and  others  in  like  con- 
dition with  them,  fraudulent,  inequi- 
table, and  void. 

Your  orators  further  state  that  under 
and  by  virtue  of  said  sale  the  defend- 
ants Ballou  and  Morse  claim  to  be  the 
owners  of  said  mortgaged  property,  ex- 
cepting said  reservoirs  and  pipe-line, 
and  that  by  virtue  of  said  mortgage, 
dated /«/y  //,  i8<fe,  of  which  Exhibit 
Z>  is  a  copy,  the  said  Childers,  Gillies, 
Gardiner,  and  Dennis  claim  some  right 
and  interest,  prior  and  paramount  to  the 
interests  of  your  orators,  in  and  to 
said  system  of  water-works,  reservoirs, 
and  pipe-line  hereinbefore  mentioned; 
and  the  said  Charles  IV.  Pierce,  Louis 
Downing,  and  William  T.  Thornton 
have  or  claim  some  right  or  interest  in 
and  to  said  mortgaged  property,  the 
precise  nature  and  extent  of  which  are 
to  your  orators  unknown  ^  but  your 
orators  state  and  charge  that  the  differ- 
ent interests  the  said  defendants,  or 
either  or  any  of  them,  may  have  in 
and  to  said  mortgaged  property  is 
junior  and  subject  to  the  .prior  rights, 


equities,  and  liens  of  your  orators,  as 
holders  of  said  bonds  under  and  by 
virtue  of  said  mortgage,  of  which 
Exhibit  .<4  is  a  copy. 

All  of  which  actings  and  doings 
are  contrary  to  equity  and  good  con- 
science," etc.,  concluding  with  a  prayer 
that  the  mortgage  be  foreclosed  and  an  • 
account  be  taken  of  the  profits  of  the 
company  for  the  years  1882,  18S3  and 
1884;  that  a  receiver  be  appointed  to 
take  possession  of  said  property;  and 
that  an  injunction  be  granted  to  re- 
strain the  defendants  from  further  in- 
terference with  the  mortgaged  estate. 
Upon  demurrer,  it  was  held  that  this 
bill  alleged  with  reasonable  certainty 
and  particularly  the  facts  and  acts  of 
the  parties  relied  upon  as  constituting 
fraud  upon  the  complainant's  rights; 
that  the  bill  was  a  proper  one  both  in 
form  and  substance  {citing  with  ap- 
proval Pacific  R.  Co.  V.  Missouri  Pac. 
R.  Co.,  Ill  U.  S.  505;  Wardell  v.  Union 
Pac.  R.  Co.,  103  U.  S.  651;  Terry  v. 
Commercial  Bank,  92  U.  S.  454;  Jack- 
son V.  Ludeling,  21  Wall.  (U.  S.)  616; 
Drury  v.  Cross,  7  Wall.  (U.  S.)  299; 
Lester  v.  Mathews,  58  Ga.  403;  Ber- 
danatti  v.  Sexton,  2  Tenn.  Ch.  699). 

The  bill  in  American  L.  &  T.  Co.  v. 
Central  Vermont  R.  Co.,  86  Fed.  Rep. 
390,  alleged,  "That  on  or  about  ihe  14th 
day  of  March,  i8g6,  the  Grand  Trunk 
Railway  Cotfipany  of  Canada  filed  its  bill 
of  complaint  in  this  honorable  court 
against  the  said  defendant,  the  Central 
Vermont  Railroad  Company,  in  behalf  of 
itself  and  all  other  creditors,  both  se- 
cured and  unsecured,  of  said  Central 
Vermotit  Railroad  Company,  in  which 
said  bill  the  orator  set  forth  the  leases 
by  the  Central  Vermont  Railroad  Com- 
pany of  the  various  railroads  hereinbe- 
fore stated,  and  the  issue  of  %7,ooo,ooo 
of  bonds  by  the  Consolidated  Railroad 
Company  of  Vermont,  secured  by  a 
mortgage  on  said  Consolidated  road  and 
the  Vez-mont  &"  Canada  coad,  and  the 
execution  and  delivery  of  said  mort- 
gage of  the  Central  Vermont  Railroad 
Company  sought  to  be  foreclosed  in  this 
action,  and  the  issue  and  delivery  of 
about  %j,ooo,ooo  of  the  bonds  secured 
by  said  last-named  mortgage,  and  the 
failure  of  the  Central  Vermont  Railroad 
Company  to  pay  any  of  the  interest 
coupons  upon  said  bonds;  the  exist- 
ence of  a  large  floating  debt  of  the 
Central  Vermont  Railroad  Company, 
amounting  to  about  %2^^oo,ooo;  the  in- 
ability of  the  Centra/  Vermont  Railroad 
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Company  to  meet  its  obligations;  the 
ownership  by  said  Grand  Trunk  Com- 
panyoi  %yoo,ooo  of  said  mortgage  bonds 
of  said  Consolidated  Railroad  Company  oi 
Vermont,  and  of  %i,ooo^ooo  of  said 
bonds  of  the  Central  Vermont  Railroad 
Company,  and  that,  unless  receivers 
were  appointed,  the  whole  Central  Ver- 
mont system  would  become  disinte- 
grated and  broken  up  by  attachments 
and  sequestrations  in  different  juris- 
dictions; and  praying  that  the  rights  of 
the  said  Grand  Trunk  Company  and 
other  creditors  of  the  Central  Vermont 
Railroad  Company,  including  all  holders 
of  the  bonds  of  the  Consolidated  Rail- 
road Company  of  Vermont,  and  of  the 
bonds  of  the  Central  Vermont  Railroad 
Company,  in  or  to  the  property,  real  or 
personal,  of  said  Central  Vermont  Rail- 
roact  Company,  might  be  ascertained 
and  protected;  and  that  the  court  would 
administer  the  fund  constituting  the 
entire  railroad  and  assets  of  said  cor- 
poration, and  for  such  purposes  would 
marshal  its  assets,  ascertain  the  several 
separate  liens  and  priorities  existing 
upon  each  and  every  part  of  said  system, 
and  the  amounts  due  upon  each  and 
every  of  said  mortgages  and  other 
liens,  and  would  enforce  and  decree 
the  rights  and  equities  of  each  and 
all  the  creditors  of  said  Central  Vermont 
Railroad  Company  as  the  same  may 
be  fully  ascertained  and  decreed, 
upon  the  respective  intervention  or 
application  of  each  and  every  such 
creditor  or  lienor  in  and  to  not  only 
the  said  liens  of  said  railroads,  their 
appurtenances  and  equipments,  but 
also  to  and  upon  each  and  every  por- 
tion of  the  assets  and  property  of  said 
defendant  company,  and  for  the  ap- 
pointment of  receivers  of  said  defend- 
ant company  and  of  its  property  of 
every  description,  and  for  an  injunc- 
tion against  said  defendant  company 
restraining  it  from  interfering  with  the 
possession  aftd  management  of  said 
property  under  said  receivers."  That 
the  defendant  therein,  the  Central  Ver- 
mont Railroad  Company,  "  filed  its  an- 
swer to  said  Grand  Trunk  bill,  in  which 
it  admitted  substantially  that  all  the 
allegations  of  said  bill  were  true;  "  that: 
"And  afterward,  upon  the  20th  day  of 
March,  iSq6,  this  honorable  court  ap- 
pointed Charles  AI.  Hays  and  Edward  C 
Smith  receivers  of  said  Central  Vermont 
Railroad  Company,  and  all  it#  leased 
lines,  property  and  assets,  and  imme- 
diately thereafter. said    receivers    took 


possession  of  the  same,  and  thence 
hitherto  have  been,  and  still  are,  in 
possession  of  said  property,  with  the 
exception  of  the  Rutland  and  Ogdens- 
burg  (2r"  Lake  Champlain  Railroads." 
And  alleges  that:  "  Your  orator  further 
shows  that  all  the  rights,  franchises, 
choses  in  action,  and  all  real  and  per- 
sonal property,  embraced  in  said  mort- 
gage to  your  orator  as  trustee,  within 
the  jurisdiction  of  this  court,  are,  by 
virtue  of  the  appointment  of  said  re- 
ceivers above  set  forth,  in  the  posses- 
sion, custody,  and  control  of  this  court, 
by  the  reason  whereof  your  orato^  is 
unable,  save  as  herein  sought,  to  take 
possession  of  the  same,  and  through 
possession  thereof  administer  its  trustas 
in  said  mortgage  or  indenture  of  trust 
it  was  provided  it  should  do."  And 
prays  for  a  foreclosure  and  sale,  and: 
"Second.  That  a  receiver  or  receivers 
may  be  at  once  appointed,  according 
to  the  usual  course  and  practice  of  this 
court,  of  all  the  property,  lands,  rail- 
roads, assets,  and  franchises  embraced 
in  and  covered  by  said  mortgage  or  in- 
denture of  trust  dated  October  26,  lSg2, 
to  your  orator,  and  thereby  conveyed 
or  intended  to  be  conveyed  as  afore- 
said, and  of  the  income,  rents,  tolls, 
issues,  and  profits  thereof,  and  that 
said  receiver  or  receivers  may  be  em- 
powered and  directed  to  take,  hold  and 
possess  the  same,  and  have  exclusive 
charge  and  control  thereof,  with  the 
usual  powers  of  receivers  in  like  cases, 
subject  only  to  the  order  of  this  court; 
that  such  receiver  or  receivers  may  be 
directed  to  operate  and  manage  said 
railroads,  to  pay  out  of  the  earnings 
therefrom  the  necessary  operating  ex- 
penses thereof,  to  keep  tbe  same  and 
rolling  stock  and  appurtenances  in  re- 
pair, to  apply  such  earnings  as  directed 
by  the  court,  and  to  otherwise  dis- 
charge all  duties  ordinarily  imposed 
upon  the  receivers  of  railway  property." 
A  demurrer  was  sustained  to  this  bill, 
on  the  ground  that  where  property  was 
in  the  hands  of  a  receiver  appointed 
by  the  court  the  mortgagee  could  not 
maintain  an  independent  action  to  fore- 
close a  mortgage. 

In  Tug  River  Coal,  etc.,  Co.  v.  Brigel, 
31  U.  S.  App.  665,  a  bill  in  chancery  to 
foreclose,  asking  for  the  appointment 
of  a  receiver  and  an  injunction  and 
for  equitable  relief,  is  set  out  in  part 
as  follows: 
"  To  the   Honorable   the  Judges  of  the 

Circuit   Court    of  the    United    States, 
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Form  No.  13934.' 

(^Address  and  commencement  as  in  Form  No.  Ji277^  that  on  or  about 
the  second  day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-one,  by  a  deed  bearing  date  on  that  day, 
Serena  L.  Bridges,  wife  of  your  orator,  and  your  orator  conveyed  to 
OXV&  Patrick  Cain,  of  the  township  oi  Milburn,  in  the  county  oi  Essex 


within  and  for  the   District  of  Ken- 
tucky: 

Your  orators,  Leo  A.  Brigcl  and 
Logan  C.  Murray,  humbly  complain- 
ing, represent  unto  your  honors: 

I.  That  the  said  Leo  A.  Brigel  is  a 
citizen  of  the  state  of  Ohio,  and  resides 
in  the  city  of  Cincinnati;  that  Loqan  C. 
Murray  is  a  citizen  of  the  state  of  Ncm 
York,  and  resides  in  the  city  of  New 
York;  that  the  defendants  the  Tug 
River  Coal  and  Salt  Company  and  the 
Kentucky  and  Cincinnati  Natural  Gas 
and  Fuel  Company  are  corporations 
created  by  and  existing  under  the  laws 
of  the  state  of  Kentucky,  and  are  citi- 
zens of  the  state  of  Kentucky;  that  the 
said  James  D.  Barrett  is  a  citizen  of 
the  state  of  Kentucky  and  resides  in 
Martin  county;  that  the  Christian 
names  of  A.  Lee  Barrett,  E.  G.  Piper 
and  A.  H.  Hogan  are  unknown  to  com- 
plainants; nor  do  the  complainants 
know  the  respective  residences  or 
places  of  business  of  E.  G.  Piper,  A. 
LI.  Hogan,  John  Mead  and  John  B. 
Wellman;  that  they  are  ignorant  also 
of  the  names  of  the  constituent  mem- 
bers of  the  respective  firms  of  Lane  6^ 
Bodley,  Nordyeke,  Harmon  tSr"  Company, 
and  Gale  Bros.,  and  do  not  know  the 
citizenship  of  their  respective  constitu- 
ent members,  nor  their  places  of  busi- 
ness, excepting  that  Lane  iSr"  Bodley  is 
a  partnership  doing  business  in  the 
city  of  Cincinnati,  state  of  Ohio;  that 
Lezii  A.  Ault  and  Frank  B.  Wi/>o rg  a.re 
citizens  of  the  state  of  0/i.io,  both  re- 
siding in  Hamilton  county  in  that  state; 
that  Leo  A.  Brigel  is  a  citizen  of  the 
state  of  Ohio,  and  resides  in  the  city  of 
Cincinnati;  and  that  A.  Lee  Barrett  is 
a  citizen  of  the  state  of  Kentucky, 
and  resides  in  Martin  county,  in  that 
state. 

That  all  of  said  parlies  defendant 
claim  some  interest  in  the  land  the 
subject-matter  of  this  suit,  and  are 
made  parties  defendant  hereto  in  order 
that,  after  answering  fully  the  allega- 
tions in  this  bill  of  complaint  con- 
tained, they  may  severally  be  required 
to  set  up  such  claim  as  they  may  re- 


spectively have,  to  the  end  that  under 
the  sale  hereinafter  prayed  a  good  title 
to  the  lands  described  herein  may  be 
given  to  the  purchaser,  and,*all  parties 
being  before  the  court,  their  respective 
rights,  if  any,^may  be  passed  upon  in 
one  suit,  agreeably  to  the  usages  and 
practice  of  courts  of  equity.  *  *  * 

4.  That  the  said  mortgage  be  fore- 
closed; that  the  equity  of  redemption 
of  the  said  Tug  River  Coal  and  Salt 
Company  in  said  property  be  forever 
barred  and  cut  off;  that  an  appraise- 
ment of  the  said  property  be  made  in 
conformity  with  the  laws  of  the  state 
of  Kentucky;  and  that  on  a  day  to  be 
fixed  by  the  court  the  said  real  estate 
and  property  be  sold  in  accordance 
with  the  terms  of  said  deed  of  trust  or 
mortgage,  and  that  out  of  the  proceeds 
thereof  there  be  paid,  first,  the  costs 
and  expenses  of  this  suit,  including  a 
reasonable  compensation  to  the  said 
trustees  and  their  counsel,  second,  the 
coupons  and  interest  due  upon  said 
bonds,  third,  the  bonds  themselves, 
pro  rata,  fourth,  to  such  other  lien- 
holders  as  may  establish  their  claims 
and  liens  in  this  cause  in  the  order  of 
their  respective  priorities,  and  fifth, 
the  balance,  if  any,  to  said  the  Tug 
River  Coal  and  Salt  Company,  or  its 
assigns. 

5.  And  for  all  other  and  further  or- 
ders which  to  your  honors  may  seem 
meet,  and  for  all  other  relief  to  which 
your  orators  may  be  entitled  in  equity 
and  good  conscience,  and  under  the 
laws  and  practice  of  Kentucky,  and 
under  the  circumstances  of  the  case. 
And  your  orators  will  ever  pray." 
This  bill,  because  it  failed  to  show 
upon  its  face,  by  proper  allegations  of 
citizenship,  jurisdiction  in  the  federal 
court,  was  ordered  to  be  dismissed, 
unless  complainant  should,  upon  ap- 
plication for  leave  to  amend  the  bill,  so 
amend  it  as  to  exhibit  a  case  within 
the  jurisdiction  of  the  court. 

1.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2102,  §  I  etseq. 

This  bill  is  copied  from  the  original 
papers  in  the  case. 
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and  state  of  JVew  Jersey,  a  certain  tract  of  land  of  which  the  said 
Serena  L.  Bridges,  wife  of  your  orator  as  aforesaid,  was  seised  for  the 
sum  of  three  hundred  and  fifty  dollars,  which  tract  of  land  is  described 
in  said  deed  as  follows:  All  that  tract  or  parcel  of  land  and  premises 
hereinafter  particularly  described  {describing  realty^. 

For  which  property  above  described  the  said  Patrick  Cain  agreed 
to  pay  the  sum  of  three  hundred  and  fifty  dioWzx'^,  of  which  sum  one 
hundred  and  sixty  dollars  was  to  be  paid  in  cash  to  said  Serena  L. 
Bridges,  wife  of  your  orator  as  aforesaid,  on  the  delivery  of  the  deed, 
and  the  balance,  being  the  sum  of  one  hundred  and  ninety  dollars,  was 
to  be  paid  to  your  orator  on  or  before  Xh^  five  years  from  the  date  of 
said  deed.  And  it  was  also  agreed  between  the  said  Patrick  Cain 
and  said  Serena  L.  Bridges,  wife  of  your  orator,  and  it  was  a  part  of 
the  said  bargain  and  consideration  on  which  said  conveyance  was  to 
be  made  that  in  order  to  better  secure  the  payment  of  said  sum  of  one 
hundred  and  ninety  dollars  at  the  time  above  mentioned,  the  said 
Patrick  Cain  should  execute  and  deliver  to  your  orator  a  bond  for 
one  hundred  a7id  ninety  dollars,  payable  on  or  before  ^e/^  years  from  its 
date,  and  should  secure  said  bond  by  a  mortgage  to  your  orator  on 
the  lands  so  conveyed  as  aforesaid;  and  thereupon  and  in  pursuance 
of  said  agreement  said  Serena  L.  Bridges,  wife  of  your  orator,  and 
your  orator  executed  and  delivered  to  the  said  Patrick  Cain  the  deed 
above  mentioned  and  thereby  conveyed  to  him  the  property  herein 
above  described.  That  simultaneously  therewith,  and  in  pursuance 
of  said  agreement,  the  said  Patrick  Cain  paid  to  said  Serena  L.  Bridges, 
wife  of  your  orator  as  aforesaid,  in  cash,  the  sum  of  one  hundred  and 
sixty  dollars  of  said  purchase  money,  and  did  make,  execute  and 
deliver  unto  your  orator  as  security  for  the  balance  of  said  purchase 
money  a  certain  bond  or  obligation  bearing  even  date  with  said  deed, 
namely  the  second  day  of  February,  in  the  year  one  thousand  eight 
hundred  and  seventy-one,  in  the  penal  sum  oi  three  hundred  and  eighty 
dollars  lawful  money  of  the  United  States  of  America,  with  a  condi- 
tion thereunder  written  that  if  the  said  Patrick  Cain,  his  heirs,  execu- 
tors and  administrators,  should  well  and  truly  pay  or  cause  to  be 
paid  unto  your  orator,  his  executors,  administrators  or  assigns,  the  just 
and  full  sum  of  one  hundred  and  ninety  dollars  lawful  money  as  afore- 
said, on  or  h&iort  five  years  from  the  date  thereof,  with  lawful  interest 
for  the  same  at  the  rate  of  seven  per  cent,  per  annum,  payable  semi- 
annually from  the  date  thereof,  without  any  fraud  or  other  delay, 
then  the  said  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue,  as  in  and  by  the  said  bond  or  obligation  and  the  condition 
thereof,  reference  being  thereunto  had,  will  more  fully  appear,  and 
did,  in  order  to  better  secure  the  payment  of  the  said  sum  of  money 
above  mentioned,  together  with  the  interest  thereon  and  in  pursu- 
ance of  said  agreement,  execute  and  deliver  unto  your  orator  a  certain 
indenture  of  mortgage,  bearing  date  the  said  second  day  of  February, 
in  the  year  aforesaid,  made  by  the  said  Patrick  Cain  of  the  first  part 
to  your  orator  of  the  second  part,  whereby  the  said  party  of  the  first 
part  did  give,  grant,  bargain,  sell,  alien,  enfeoff,  convey  and  confirm 
to  your  orator,  the  said  party  of  the  second  part  therein,  and  to  his 
heirs  and  assigns  forever,  the  said  lands  and  premises  hereinbefore 
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described  and  conveyed  by  said  Serena  L.  Bridges^  wife  of  your  ora- 
tor, and  your  orator  to  the  said  Patrick  Cain  by  the  deed  aforesaid, 
together  with  all  and  singular  the  profits,  privileges  and  advantages, 
with  the  appurtenances  to  the  same  belonging  or  in  any  wise  apper- 
taining; also,  all  the  estate,  right,  title,  interest,  property  claim  and 
demand  whatsoever  of  the  said  party  of  the  first  part  therein,  of,  in 
and  to  every  part  and  parcel  thereof,  to  have  and  to  hold  all  and  singu- 
lar the  said  therein  above  described  tract  or  lot  of  land  and  premises, 
with  the  appurtenances,  unto  your  orator,  the  said  party  of  the  second 
part  therein,  his  heirs  and  assigns,  to  the  only  proper  use,  benefit 
and  behoof  of  your  orator,  the  said  party  of  the  second  part  therein, 
his  heirs  and  assigns,  forever;  provided  always,  and  it  was  agreed  by 
and  between  the  parties  to  said  indenture  of  mortgage,  that  if  the 
sdiid  Patrick  Cain,  his  heirs,  executors  or  administrators,  did  or  should 
well  and  truly  pay  or  cause  to  be  paid  to  your  orator,  the  said  party 
of  the  second  part,  or  to  his  certain  attorney  or  attorneys,  heirs, 
executors,  administrators  or  assigns,  the  sum  of  one  hundred  and 
ninety  dollars  on  or  before  7?z'^  years  from  the  date  of  said  indenture 
of  mortgage,  with  lawful  interest  for  the  same,  at  the  rate  of  seven  per 
centum  per  annum,  payable  semi-annually,  according  to  the  condi- 
tion of  a  certain  bond  bearing  even  date  herewith;  together  with  all 
national,  state,  county  and  other  taxes  which  might  be  assessed  upon 
the  money  then  loaned  and  thereby  secured  to  be  paid,  which  taxes,  if 
they  should  be  paid  by  your  orator,  the  said  party  of  the  second  part 
thereto,  should,  with  interest  thereon,  be  a  lien  upon  the  premises 
thereby  conveyed  and  recoverable  at  the  same  time  and  in  the  same 
manner  as  the  principal  and  interest  secured  to  be  paid  by  said  mort- 
gage without  any  deduction  or  defalcation  for  taxes,  assessments  or 
any  other  imposition  whatever;  then  and  from  thenceforth  said 
indenture  of  mortgage  and  said  obligation,  and  everything  in  said 
indenture  of  mortgage  and  in  the  said  bond  or  obligation  contained, 
should  cease  and  be  void,  anything  in  the  said  indenture  of  mortgage 
and  in  said  bond  or  obligation  to  the  contrary  in  any  wise  notwith- 
standing: and  the  ^di\(\  Patrick  Cain,  his  heirs,  executors  and  admin- 
istrators, did  thereby  covenant  and  grant  to  and  with  your  orator, 
the  said  party  of  the  second  part  thereto,  his  heirs  and  assigns, 
that  your  orator,  the  said  party  of  the  second  part  thereto,  his  heirs 
and  assigns,  should  and  might  from  time  to  time,  and  at  all  times 
after  default  should  be  made  in  the  performance  of  the  proviso  or 
condition  therein  contained,  peaceably  and  quietly  enter  into,  have, 
hold,  use,  occupy,  possess  and  enjoy  all  and  singular  the  said  there- 
inabove  granted  and  bargained  premises,  with  the  appurtenances, 
without  the  let,  suit,  trouble,  hindrance  or  denial  of  the  said  Patrick 
Cain,  his  heirs  or  assigns,  or  of  any  other  person  or  persons 
whatsoever. 

And  your  orator  further  shows  unto  your  Honor  that  following  the 
description  in  the  said  mortgage  were  the  following  words:  "Being 
the  same  premises  conveyed  to  the  said  Patrick  Cain  by  Sarah  Bridges 
and  said  Joseph  F.  Bridges  by  deed  bearing  even  date  and  delivered 
simultaneously  herewith,  and  the  mortgage  being  given  to  secure  a 
part  of  the  purchase  or  consideration  money  therein  expressed." 
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And  your  orator  further  shows  unto  your  honor  that  after  the  exe- 
cution of  the  said  indenture  of  mortgage  the  same  was  in  due  form  of 
law  acknowledged  by  the  said  Patrick  Cain  before  John  G.  Trusdell, 
esquire,  a  commissioner  of  deeds  in  and  for  the  state  of  New  Jersey, 
on  X\\Q  fourth  day  of  December,  eighteen  hundred  and  seventy-one,  and 
duly  recorded  in  the  office  of  the  register  of  the  county  of  Hudson  on 
the  thirty-first  day  of  October,  a.  d.  eighteen  hundred  and  seventy-eight, 
at  10:35  o'clock  in  thQ  forenoon,  in  book  138  of  mortgages  for  said 
county,  pages  95,  etc.,  as  by  the  several  certificates  indorsed  in  the 
said  indenture  of  mortgage  more  fully  appears  and  to  which  your  orator, 
for  greater  certainty,  begs  leave  to  refer  if  it  be  necessary  to  do  so. 

And  your  orator  further  shows  unto  your  honor  that  said  bond  or 
writing  obligatory  and  said  indenture  of  mortgage  are  now  in  the 
possession  of  your  orator  and  ready  to  be  produced  and  proved  when 
and  where  this  honorable  court  shall  direct. 

And  your  orator  further  shows  unto  your  honor  that  Mrs.  Patrick 
Cain,  the  wife  of  the  said  Patrick  Cain,  claims  or  pretends  to  claim  an 
inchoate  right  of  dower  in  the  equity  of  redemption  of  the  said  mort- 
gaged premises,  but  your  orator  charges  and  insists  that  if  such  claim 
does  exist,  by  reason  of  the  fact  that  your  orator'  s  mortgage  is  a 
purchase-money  mortgage  it  is  subsequent  and  subject  to  the  lien  of 
your  orator's  said  mortgage. 

And  your  orator  further  shows  that  the  sum  of  otie  hundred  and 
forty  dollars  of  the  principal  money  mentioned  in  the  said  bond  or 
obligation  and  secured  thereby  and  by  the  said  deed  of  mortgage, 
with  Jarge  arrears  of  interest,  still  remains  due  and  owing  to  your 
orator,  no  part  thereof  having  been  paid  to  your  orator,  so  that  your 
orator  is  greatly  delayed  and  disappointed  in  the  receipt  of  the  said 
moneys,  by  means  of  which  said  several  premises  the  said  deed  of 
mortgage,  and  the  estate  thereby  mortgaged  as  aforesaid,  has  become 
absolute  in  your  orator  and  his  heirs. 

And  your  orator  further  shows  that  the  said  Patrick  Cain  a.nd  Mrs. 
Patrick  Cain,  his  wife,  since  the  execution  of  your  orator's  said  mort- 
gage, have  possessed  and  enjoyed,  and  that  they  do  still  possess  and 
enjoy,  the  said  mortgaged  premises,  with  the  appurtenances,  and  that 
they  have  always  received,  and  still  do  receive,  the  rents,  issues  and 
profits  thereof. 

And  your  orator  further  shows  that  the  said  mortgaged  premises 
are  a  slender  and  scanty  security  for  the  payment  of  the  said  princi- 
pal and  interest  moneys  so  due  your  orator  as  aforesaid,  and  that  he 
or  some  other  person  or  persons  for  him  has  frequently  and  in  a  friendly 
manner  applied  to  the  said  Patrick  Cain  and  Mrs.  Patrick  Cain,  his  wife, 
or  one  of  them,  and  requested  them  or  one  of  them  to  pay  and  discharge 
the  said  principal  and  interest  moneys  so  due  to  your  orator  on  the 
said  bond  or  obligation  and  deed  of  mortgage,  and  your  orator  well 
hoped  that  they  would  have  complied  with  such  reasonable  requests 
of  your  orator  and  would  have  paid  to  him  the  said  principal  and 
interest  moneys.  But  now  so  it  is,  may  it  please  your  honor,  that  the 
said  Patrick  Cain  and  Mrs.  Patrick  Cain,  his  wife,  combining  and  con- 
federating with  divers  other  persons  at  present  unknown  to  your 
orator,  but  whose  names,  when  discovered,  he  prays  may  be  inserted 
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herein,  with  proper  and  apt  words  to  charge  them  as  parties  defendant 
hereto,  to  injure  and  aggrieve  your  orator  in  the  premises,  and  to 
defrau(f  him  of  the  said  principal  and  interest  moneys  so  as  aforesaid 
due  to  your  orator,  sometimes  give  out  and  pretend  that  although 
your  orator's  estate  in  the  said  mortgaged  premises  may  have  become 
absolute  at  law,  yet  thatT  your  orator  cannot  dispose  of  the  same  to 
any  purchaser  in  any  manner,  and  that  the  same  will  be  subject  to  an 
equity  of  redemption,  and  refuse  to  pay  to  your  orator  the  amount  of 
principal  and  interest  moneys  so  due  to  your  orator  as  aforesaid  or 
any  part  thereof,  or  in  any  manner  to  comply  with  such  reasonable 
requests  of  your  orator. 

All  which  actings  and  doings  of  the  said  defendants  and  their  con- 
federates are  contrary  to  equity  and  good  conscience,  and  tend  to 
the  manifest  wrong,  injury  and  oppression  of  your  orator. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orator  has 
not  a  complete  and  safe  remedy  in  the  premises  at  and  by  the  strict 
rules  of  the  common  law,  nor  can  foreclose  the  equity  of  redemption 
of  the  said  mortgaged  premises,  or  safely  sell  the  same  for  the  pay- 
ment and  satisfaction  of  the  said  principal  and  interest  moneys  so  as 
aforesaid  due  to  your  orator  without  the  aid  and  decree  of  this 
honorable  court. 

To  the  end,  therefore,  that  the  said  Patrick  Cain  and  Mrs.  Patrick 
Cain,  his  wife,  and  their  confederates  when  discovered,  may,  upon 
their  respective  corporal  oaths  true,  full  and  perfect  answers  make  to 
all  and  singular  the  premises  as  fully  and  particularly  as  if  the  same 
were  here  again  repeated,  and  they  and  each  of  them  thereto  par- 
ticularly interrogated,  and  that  the  said  defendants,  or  some  one  of 
them,  may  be  decreed  to  pay  to  your  orator  the  said  principal  sum 
so  due  to  him  on  the  said  bond  or  obligation  and  deed  of  mortgage 
and  all  the  interest  money  now  due  and  to  grow  due  thereon, 
together  with  all  your  orator's  costs  and  charges  in  this  behalf 
sustained,  by  a  short  day  to  be  appointed  by  this  honorable  court: 
And  in  default  thereof  that  the  said  defendants,  and  each  of  them, 
and  all  persons  claiming  or  to  claim  under  them,  or  any  or  either  of 
them,  may  be  foreclosed  of  and  from  all  equity  of  redemption  or 
claim  of,  in  and  to  the  said  mortgaged  premises,  and  every  part 
and  parcel  thereof,  with  the  appurtenances,  and  may  deliver  over 
unto  your  orator  all  deeds,  demises  and  writings  whatever  relating 
to  or  concerning  the  same,  or  that  all  and  singular  the  said  mortgaged 
premises,  with  the  appurtenances,  may,  by  the  order  and  decree  of 
this  honorable  court,  be  sold,  and  out  of  the  moneys  arising  from  the 
sale  thereof  your  orator  may  be  paid  the  full  amount  of  the  said 
principal  sum  of  money  so  due  to  your  orator  and  all  the  interest 
now  due  and  to  grow  due  thereon,  together  with  all  your  orator's 
costs  and  charges  in  this  behalf  sustained.  [And  in  case  a  suffigient 
sum  shall  not  be  raised  by  said  sale  to  satisfy  such  payment,  together 
with  sheriff's  execution  fees,  that  the  said  Patrick  Cain  may  be  decreed 
to  pay  the  deficiency.]^    And  that  pending  this  suit  a  receiver  of  said 

1.  The  matter  enclosed  by  [  ]  should  ciency  decrees  in  this  state.  N.  J.  Gen. 
be  omitted,  it  seems,  under  the  present  Stat.  (1895),  p.  2111,  §  42.  See  also 
statutory    provision    relating    to   defi-     infra,  note  2,  p.  490. 
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mortgaged  premises  may  be  appointed  by  this  court  to  take  posses- 
sion thereof,  and  rent  the  same  and  Iceep  the  same  rented  and  receive 
the  rents,  issues  and  profits  thereof,  and  hold  the  same  subject  to  the 
further  order  or  decree  of  the  court  herein,  with  all  the  power  and 
authority  and  subject  to  all  the  responsibilities  of  receivers,  and  that 
your  orator  may  have  such  further  and  other  relief  in  the  premises 
as  to  your  honor  may  seem  meet  and  shall  be  agreeable  to  equity  and 
good  conscience;  may  it  please  your  honor,  the  premises  considered, 
to  grant  unto  your  orator  a  writ  or  writs  of  subpoena,  issuing  {con- 
tinuing and  concluding  as  in  Form  No.  Jf277y 

Form  No.  i39  35«' 

(Bullitt's  Civ.  Code  Ky.  (1895).  p.  575.)* 

(  Title  of  court  and  cause  as  in  Form  No.  5918. ) 

The  plaintiff  John  Doe  says  that,  on  the  first  day  of  April,  iS91,  the 
defendants  Fic/iard Foe  a.nd  his  wife  Fac/iael  Foe,  executed  and  deliv- 
ered to  the  plaintiff  a  mortgage  of  a  tract  of  land  belonging  to  the 
said  Fichard  Foe,  situate  in  Lee  county  and  bounded  as  follows: 
(describe  latid  by  metes  and  bounds'),  and  containing  one  hundred  a.cres, 
to  secure  the  payment  of  three  notes,  of  the  date  aforesaid,  which  said 
^/V/^ar^^^^  signed  and  delivered  to  the  plaintiff  and  by  each  of  which 
he  promises  to  pay  to  the  \)\a.mt\^  one  thousand do\\z.rs  in,  respectively, 
one,  two  and  three  years  after  said  date  with  interest  at  the  rate  of  six 
per  centum  per  annum,  which  notes  and  mortgages  are  filed  herewith; 
that  said  land  can  be  divided  without  materially  impairing  its 
value; 3  that  nothing  has  been  paid  on  either  of  said  notes  and 
that  said  land  is  probably  insufficient  to  discharge  said  mortgage 
debts. 

Wherefore  the  plaintiff  asks*  for  a  judgment  against  said  Fichard 
Foe  personally,  for  one  thousand  dollars  with  interest  thereon  from  the 
first  day  of  April,  iS91,  and  costs,  and  for  an  order  directing  a  sale 
of  so  much  of  said  land  as  may  be  necessary  to  pay  said  last  named 
money  and  interest  and  costs;  and  for  the  appointment  of  a  receiver 
to  take  charge  of  said  land  and  collect  the  rents  and  profits  thereof 
for  payment  of  said  debts;  and  for  any  other  relief  the  plaintiff  may 
appear  entitled  to. 

(Concluding  with  signature,  and  verification  if  necessary,  as  in  Form  No. 
5918.) 

1.  Kentucky.  —  Bullitt's  Civ.  Code  3.  Tliat  land  can  be  divided,  though 
(1895),  §  376.  .         allowable,   is    a    necessary    allegation, 

See   also,    generally,  supra,   note    i,  as   the  facts    as   to  divisibility  can  be 

p.  448.  shown  without  the  allegation.     Bullitt's 

Asto  the  appointment  of  a  receiver  Civ.     Code     Ky.    (1895),    §    694.       See 

in    such  cases,  see  Bullitt's  Civ.  Code  also   Sears    v.    Henry,    13    Bush    (Ky.) 

Ky.  (1895).  §  299.  4T3- 

2.  See  also  forms  of  petitions  for  fore-  4.  Prayer  may  be  for  a  judgment  fgr 
closure  given  in  Carroll's  Code  Ky.  the  debt  and  also  for  a  sale  of  the  prop- 
(1895),  p.  610;  Stanton's  Code  Ky.,  erty  mortgaged.  Bullitt's  Civ.  Code 
p.  425.  Ky.  (1895),  §  376. 
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Form  No.  13936.' 

(Precedent  in  People's   Loan,  etc..  Bank  v.  Garlington,  (S.  Car.  1889) 
32  S.  E.  Rep.  514.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  5982^'^ 

The  complaint  of  the  above-named  plaintiff  shows  to  the  court: 
(i)  That  said  plaintiff,  the  People  s  Loan  &>  Exchange  Batik  oi  Lau- 
rens., South  Carolina,  is  now,  and  was  at  the  times  hereinafter  men- 
tioned, a  corporation  duly  chartered  by  and  organized  under  the 
laws  of  the  state  of  South  Carolina,  and  is  competent  to  sue  and  be 
sued  in  the  courts  of  this  state.  (2)  That  on  or  about  February  13, 
\W2,  the  said  defendant  John  D.  Garlington  made  and  delivered  to 
said  plaintiff  his  promissory  note  in  writing,  whereby  he  promises  to 
pay  said  plaintiff  or  order /(car  hundred  and  85-100  dollars  on  Novem- 
ber 1st  after  the  date  thereof  (i892),  with  interest  after  maturity  at 
the  rate  of  eight  per  cent,  per  annum.  (3)  That  on  or  about  the  said 
13th  day  of  February,  iS92,  the  said  defendant  John  D.  Garlington, 
in  order  to  better  secure  the  payment  of  said  debt,  executed  and 
delivered  to  said  plaintiff  an  instrument  in  writing,  under  his  hand 
and  seal,  commonly  called  a  "  mortgage,"  whereby  he  granted,  bar- 
gained, sold  and  conveyed  to  said  bank,  by  way  of  mortgage,  all 
that  lot,  tract,  piece,  or  parcel  of,  land  situate,  lying,  and  being  in 
said  county  and  state,  containing  sixteen  hundred  and  forty-five  acres, 
'more  or  less,  and  bounded  by  lands  of  Phoebe  V.  Witherspoon,  Golden, 
John  G.  Williams,  et  al. ;  also,  all  his  interest  (being  one-half)  in  and 
to  all  that  lot,  tract,  piece  or  parcel  of  land  containing  sixteen  hun- 
dred acres  more  or  less,  bounded  by  his  other  lands,  by  lands  of  the 
state  of  South  Carolina  and  others,  and  known  as  the  "  Spring  Grove 
Place,"  conditioned  to  pay  said  debt,  interest,  and  an  attorney's  fee, 
in  case  the  debt  had  to  be  collected  by  law.  (4)  That  said  mort- 
gage was  duly  recorded  in  the  office  of  R.  M.  C.  for  said  county  on 
the  2ltih  day  of  February,  i892,  in  book  12,  p.  671.  (5)  That  the 
tract  of  land  first  above  set  out  has  been  sold  under  a  prior  mort- 
gage, leaving  no  proceeds  for  junior  liens.  (6)  That  said  plaintiff 
has  incurred  ten  per  cent,  attorney's  fee  upon  the  amount  due  by 
said  defendant,  by  reason  of  his  failure  to  pay  said  debt,  and  by 
reason  of  this  suit.  (7)  That  on  or  about  the  ^^^day  oi  January, 
1 89^,  the  said  John  G.  Garlington,  in  order  to  better  secure  the  pay- 
ment of  said  debt,  and  in  order  to  get  indulgence  thereon  to  Decem- 
ber, \%94,  made  and  delivered  to  said  plaintiff  his  other  obligation  in 
writing,  upon  his  hand  and  seal,  commonly  called  a  "mortgage," 
whereby  hfe  granted,  bargained,  sold  and  conveyed  to  said  plaintiff, 
by  way  of  mortgage,  all  that  other  lot,  tract,  piece,  or  parcel  of  land, 
situate,  lying,  and  being  in  said  county  and  state,  containing  tivo 
hundred  and  seventeen  acres,  more  or  less,  and  bounded  by  lands  of 
Dr.  F.  G.  Fuller,  Witherspoon,  Bailey  store  lot,  Mr.  /.  L.  Young,  and 
others,  known  as  his  '■^  Milton  Place,"  conditioned  to  pay  said  debt, 

1.  South  Carolina.  —  Code  Civ.  Proc.     plaintiff  in  this  proceeding  was  affirmed 
(1893),  §§  137,   144,  153,  156,   188.     See     on  appeal. 

supra,  note  i,  p.  448.  3.  The  matter  to  be  supplied  within 

2.  The    judgment    in   favor   of   the     []  will  not  be^ound  in  the  reported  case. 
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interest,  and  ten  per  cent,  attorney's  fee,  when  due.  (8)  That  in 
and  by  said  mortgage  the  said  Garlington  agreed,  if  said  debt  was 
not  paid  on  December  1,  i894,  that  he  would  surrender  possession  of 
said  premises  to  said  bank,  and  that  it  should  receive  the  rents  and 
profits  thereof  thereafter.  (9)  That  said  mortgage  was  duly  recorded 
in  the  office  of  R.  M.  C.  for  said  county  on  January  22,  jS94,  in  book 
1^,  p.  144-  (10)  That  said  debt  is  now  due  and  owing  the  bank,  and 
the  conditions  of  said  mortgages  have  been  broken,  and  no  part  of 
said  amount,  nor  interest  nor  attorney's  fee,  has  been  paid.  (11) 
That  the  defendant  /o/in  D.  Garlmgton  is  insolvent,  and  the  rents  of 
the  Milton  place  are  in  danger  of  being  lost  to  plaintiff.  (12)  That 
the  defendants  y^/;//  G.  Williams  and  T.  E.  Hairston  claim  some 
interest  in  and  to  said  premises,  which  plaintiff  denies.  (13)  That 
it  appears  from  the  records  in  the  office  of  the  clerk  of  the  court  of 
common  pleas /or  said  county  that  the  defendants  other  than  thoge 
mentioned  in  the  last  paragraph  claim  some  interest  in  said  property 
by  way  of  junior  liens.  (14)  Wherefore  plaintiff  asks  that  a  receiver 
be  appointed  to  take  charge  of  the  Milton  place,  and  receive  the  rents 
and  profits  thereof,  and  the  defendants  be  enjoined  from  disposing 
of  the  rents  thereof,  or  from  interfering  therewith;  that  the  mort- 
gages be  foreclosed,  the  premises  sold,  the  proceeds  be  applied  to 
the  payment  of  said  debt,  interest^  and  costs,  the  defendants  and  all 
parties  claiming  under  or  through  them  be  forever  barred  of  their^ 
equity  of  redemption;  and  that  the  rights  of  all  the  parties  to  this 
action  in  said  lands  be  adjudicated;  and  for  the  costs  of  this  action, 
together  with  such  other  and  further  relief  as  to  the  court  shall  seem 
just  and  equitable. 

\{Concluding  with  signature  and  verification  as  in  Form  No.  5932.^1^ 

{ee)  Praying  for  Deficiency  Judgment.^ 

1.  The  matter  to  be  supplied  within  prayed    for   if    desired.     Simonson    v. 
[]  will  not  be  found  in  the  reported  case.  Blake,  (Supreme  Ct.  Gen.  T.)  20  How. 

2.  Tinder  a  prayer  for  general  relief,  it  Pr.   (N.   Y.)  484;  Fisher  v.  White,   94 
seems,  in  the  absence  of  statutes  to  the  Va.  236. 

contrary,  that  a  personal  judgment  for  See    also,    generally,  supra,    note    i, 

deficiency   may    be   rendered    in    cases  p.  448. 

where  the  defendant  is  personally  liable  Illustrations  of  prayers  which   were 

for  the  payment  of  the  debt.     Mattair  sufficient  to   authorize    judgments  for 

V.  Card,  18  Fla.  761;  Foote  v.  Sprague,  deficiency  may  be   found   in   Johns  v. 

13   Kan.  155;  Grand   Island   Sav.,  etc.,  Wilson,  (Ariz.   1898)  53  Pac.   Rep.  583; 

Assoc,  z/.  Moore,  40  Neb.  686;  Nolen  z/.  Simons  z/.   McDonnell,   (Mich.    1899)79 

Woods,    12   Lea    (Tenn.)  614;  Huse  v.  N.    W.    Rep.    916;    Petteys    v.    Comer, 

Washburn,  59  Wis.  414;  Ohio  Cent.  R.  34  Oregon  36;  Fisher  z/.  White,   94  Va. 

Co.  V.  Central  Trust  Co.,  133  U.  S.  83;  236;   Rogers   v.   Turner,   19  Wash.  399; 

Shepherd  v.  Pepper,  133  U.  S.  626.  Stites  v.  Thompson,  98  Wis.  329. 

But  as  to  the  effect  of  statutes  upon  Illustrations    of   prayers    insufficient 

this  rule,  see  Simonson  v.  Blake,  (Su-  to  authorize  deficiency  judgments  may 

preme  Ct.  Gen.  T.)  20  How.  Pr.  (N.  Y.)  be  found  in   Scamman  v.  Bonslett,  118 

484;    Hansford    v.    Holdam,    14    Bush  Cal.  93;  Long  v.  Herrick,  26  Fla.  356. 

(Ky.)  210;  Giddings  v.  Barney,  31  Ohio  In  New   Jersey,  no    deficiency   judg- 

St.    80;  California   Bank    v.    Dyer,    14  ment  or  decree  is  now  allowed  under 

Wash.  279.  the  statute.     N.  J.  Gen.  Stat.  (1895),  p. 

The  better  rule,  however,  is  that  the  21 11,  §  42. 

judgment    for    deficiency    should     be  Surplusage.  —  A  prayer  for  a  personal 
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Form  No.  13937.' 

(  Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5910. ) 

I.  That  on  the  first  day  of  March,  iS93,  at  the  city  and  county  of 
San  Francisco,  in  the  state  of  California,  the  said  defendants,  Richard 
Roe  and  Mary  Roe,  made  their  certain  promissory  note  in  writing, 
bearing  date  on  that  day,  in  words  and  figures  following,  to  wit: 
{setting  out  note  verbatim'),  and  then  and  there  delivered  the  same  to 
this  plaintiff. 

II.  That  the  said  defendants,  Richard  Roe  and  Mary  Rpe,  to  secure 
the  payment  of  the  said  principal  sum  and  the  interest  thereon,  as 
mentioned  in  said  promissory  note  according  to  the  tenor  thereof, 
did,  at  the  same  time  and  place,  execute  under  their  hands  and  seals, 
and  deliver  to  this  plaintiff  a  certain  mortgage  bearing  date  on  that 
day,  and  conditioned  for  the  payment  of  the  said  sum  of  two  thousand 
dollars,  and  interest  thereon  at  the  rate,  and  at  the  time,  and  in  the 
manner  specified  in  said  mortgage,  and  in  the  said  promissory  note, 
and  according  to  the  conditions  thereof;  which  said*  mortgage  was 
duly  acknowledged  and  certified,  so  as  to  entitle  it  to  be  recorded, 
and  the  same  was  afterwards,  to  wit,  on  the  second  day  of  March, 
iS93,  duly  recorded  in  the  office  of  the  county  recorder  of  the  city 
and  county  of  San  Francisco  in  liber  196  of  mortgages,  page  237;  a 
copy  of  which  said  mortgage,  with  the  indorsements  thereon,  is 
hereunto  annexed,  marked  Exhibit  A,  and  made  a  part  of  this 
complaint. 

III.  That  the  interest  on  the  said  principal  sum  mentioned  in  said 
promissory  note,  and  in  the  said  mortgage,  has  been  paid  up  to  SeJ>- 
tember  1,  i896,  but  that  two  thousand  dollars,  the  principal  sum  men- 
tioned in  said  promissory  note  and  mortgage,  together  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the  first  day  of 
Septetnber,  iS96,  still  remains  due  and  unpaid  from  said  defendants, 
Richard  Roe  and  Mary  Roe,  to  this  plaintiff.* 

IV.  That  the  plaintiff  is  now  the  lawful  owner  and  holder  of  said 
note  and  mortgage. 

V.  That  the  deiendants  ^ohn  Fen  a.nd  Richard  Den  have  or  claim 
to  have  some  interest  in  or  claim  upon  said  premises,  or  some  part 
thereof,  as  purchasers,  mortgagees,  judgment-creditors,  or  other- 
wise, which  interest  or  claim  are  subsequent  to  and  subject  to  the 
lien  of  the  plainti^'s  mortgage,  to  wit:  (^stating  nature  of  interest  or 
claim  if  known). 

Wherefore,  the  plaintiff  prays  judgment  against  the  said  defend- 
ants, Richard  Roe  and  Mary  Roe,  for  the  sum  of  tivo  thousand  do\\7!i.x%, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  from  the  first 
day  of  September,  iS96,  and  for  (^stating  other  relief  asked,  if  any),  costs 
of  suit,  and  for  ten  per  cent,  attorney's  fee  provided  for  in  said  mort- 
gage; that  the  usual  decree  may  be  made  for  the  sale  of  said  premises 
by  the  sheriff  of  said  city  and  county,  according  to  law  and  the  prac- 

judgment  against  the  mortgagor  in  an         1.     California.  —  Code     Civ.     Proc. 
equitable    action    to    foreclose    will    be     (1897),  §  726. 

treated  as  surplusage  when   necessary.         See    also,    generally,    supra,  note    2, 
Weary  v.  Wittmer,  77  Mo.  App.  546.         p.  490, 
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tice  of  this  court;  that  the  proceeds  of  said  sale  may  be  applied  in 
payment  of  the  amount  due  the  plaintiff,  and  that  said  defendants 
and  all  persons  claiming  under  them  subsequent  to  the  execution  of 
said  mortgage  upon  said  premises,  either  as  purchasers,  incum- 
brancers, or  otherwise,  may  be  barred  and  foreclosed  of  all  right, 
claim,  or  equity  of  redemption  in  the  said  premises,  and  every  part 
thereof,  and  that  the  said  plaintiff  may  have  judgment  and  execution 
against  the  said  defendants,  Richard  Roe  and  Mary  Roe.,  for  any  defi- 
ciency which  may  remain  after  applying  all,  the  proceeds  of  the  sale 
of  said  premises  properly  applicable  to  the  satisfaction  of  said  judg- 
ment. That  the  plaintiff  or  any  other  parties  to  the  suit  may  become 
purchaser  at  said  sale;  that  the  sheriff  execute  a  deed  to  the  pur- 
chaser; and  that  said  purchaser  be  let  unto  the  possession  of  the 
premises  on  the  production  of  the  sheriff's  deed  therefor;  and  that 
plaintiff  may  have  such  further  relief  in  the  premises  as  to  this  court 
may  seem  meet  and  agreeable  to  equity. 

{Concluding  with  signature  and  verificatio7i  as  in  Form  No.  6910.') 

Form  No.  13938.' 

(  Venue  and  title  of  court  and  cause,  and  commencement  as  in  Form  No. 
5920.) 

I.  That  heretofore,  to  wit,  on  the.  first  day  oi  March,  a.  d.  i?>92,  at 
St.  Paul,  in  said  county,  said  defendant  Richard  Roe,  for  value  received, 
made  and  delivered  to  this  plaintiff  his  (?«^  promissory  note  in  writing, 
bearing  date  on  said  day,  whereby  he  promised  to  pay  to  the  order  of 
this  plaintiff  the  sum  of  two  thousand  dollars,  yfz'^  years  after  date, 
with  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum,  pay- 
able annually  from  said  date  until  paid. 

II.  That  to  secure  the  payment  of  the  principal  and  interest  men- 
tioned in  said  note,  the  said  deitnddt.wt  Richard  Roe,  at  the  time  and 
place  aforesaid,  duly  executed,  acknowledged  and  delivered  to  this 
plaintiff  a  certain  mortgage  bearing  date  the  sdad  first  day  oi  March, 
iS92,  whereby  he  did  grant,  bargain,  sell  and  convey  to  this  plaintiff, 
his  heirs  and  assigns,  the  following  described  premises:  {Here  insert 
description),  upon  the  condition,  however,  that  if  the  said  defendant, 
his  heirs,  executors  or  administrators,  should  well  and  truly  pay,  or 
cause  to  be  paid,  to  this  plaintiff,  his  heirs,  executors,  administrators 
or  assigns,  the  sum  of  two  thousand  doWaxs  and  interest,  according  to 
the  conditions  of  said  note,  then  said  mortgage  should  be  null  and 
void;  otherwise  to  remain  in  full  force  and  effect.  But  if  default 
should  be  made  ip  the  payment  of  said  sum  of  money,  or  interest,  or 
any  part  thereof,  at  the  time  and  in  the  manner  hereinbefore  speci- 
fied for  the  payment  thereof,  the  said  defendant,  in  and  by  said  mort- 
gage, did,  in  such  case,  thereby  authorize  and  fully  empower  this 
plaintiff,  his  heirs,  executors,  administrators  or  assigns,  to  sell  the 
said  premises  at  public  auction,  and  convey  the  same  to  the  purchaser, 
in  fee-simple,  agreeably  to  the  statute  in  such  case  made  and  provided, 
and  out  of  the  moneys  arising  from  such  sale  to  retain  the  principal 

1.  Minnesota. — Stat.  (1894),  §  6028  See  also,  generally,  supra,  note  2, 
et  seq.  p.  490. 
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and  interest  which  should  then  be  due  on  said  note,  together  with  all 
costs  and  charges,  and  also  the  sum  of  one  hundred  dollars  as  attor- 
ney's fees,  and  pay  the  overplus,  if  any,  to  said  defendant,  his  heirs, 
administrators  or  assigns. 

III.  That  said  mortgage  was  duly  recorded  in  the  office  of  the 
register  of  deeds  in  and  for  the  county  of  Ramsey,  on  the  second  day  of 
March,  iS93,  at  9  o'clock  A.  m.,  in  book  186  of  mortgages,  on  page  34^. 

IV.  That  no  part  of  said  sum  has  been  paid  except  the  interest  up 
to  March,  i896,  and  that  there  is  now  due  on  said  note  and  mortgage 
the  sum  of  two  thousand  dollars,  with  interest  thereon  at  se7>en  per 
cent,  per  annum  from  March  l,iB96.  That  no  action  at  law  or  other 
proceeding  has  been  had  to  recover  the  debt  secured  by  said  note 
and  mortgage,  or  any  part  thereof. 

V.  That  the  defendants  yohn  Fen  and  Richard  Den  have,  or  claim 
to  have,  some  interest  in  or  lien  upon  said  mortgaged  premises,  which 
interest  or  lien,  if  any,  has  accrued  since  the  lien  of  said  mortgage, 
and  is  subject  thereto.  That  no  personal  claim  is  made  against  any 
defendant,  except  the  defendant  Richard  Roe. 

Wherefore  plaintiff  demands  the  judgment  of  this  court:  Adjudg- 
ing the  amount  due  and  to  become  due  on  said  note  and  mortgage, 
with  costs  and  disbursements,  including  an  attorney's  fee  of  one  hun- 
dred 6.o\\b.ts,  and  directing  a  sale  of  the  premises  aforesaid,  and  the 
payment  from  the  proceeds  thereof  of  the  costs  and  disbursements  of 
this  action,  and  the  amount  due  the  plaintiff  upon  said  note  and 
mortgage,  together  with  interest  to  the  time  of  such  payment;  and 
that  the  defendants,  and  all  persons  claiming  under  them,  may  be 
barred  and  foreclosed  of  all  right,  claim,  liens  and  equity  of  redemp- 
tion in  said  mortgaged  premises,  and  every  part  thereof.  That  said 
defendant  Richard  Roe  may  be  adjudged  to  pay  any  deficiency  which 
may  remain  after  the  application  of  all  moneys  to  said  payments 
properly  applicable  thereto;  and  that  plaintiff  have  such  other  and 
further  relief  as  to  the  court  shall  seem  just  and  proper. 

{Concluding  with  signature  and  verification  as  in  Form  No.  5920^ 

Form  No.  13939.' 

(Precedent  in  Taylor  v.  Coots,  32  Neb.  33.)* 

[{Title  0/  court  and  cause,  and  commencement  as  in  Form  No.  6923.y\'^ 
First  —  That  on  the  11th  day  of  April,  i857,  the  said  defendant 
made  his  certain  promissory  note,  dated  on  said  day  at  Des  Moines, 
Polk  county,  loiva,  whereby  for  value  received,  three  months  after 
date  I  promise  to  pay  to  the  order  of  said  plaintiff  ^4^.80,  at  Oska- 
looska,  Mahaska  county,  Iowa,  and  delivered  the  same  to  said  plain- 
tiff, who  thereby  became  and  still  is  the  true  and  lawful  owner  and 
holder  thereof. 

Second  — That  for  the  purpose  of  securing  the  payment  of  said 

1,  Nebraska.  —  Comp.  Stat.  (1899),  §  subject  to  collateral  attack,  upon  the 
6367.  various  grounds  and  objections  set  out 

See   also,    generally,   supra,    note   2,  and  disposed  of  in  the  opinion  of  the 

p.  490.  court. 

2.  It  was  held  in  this  case  that  the  3.  The  matter  to  be  supplied  within 
decree  of  foreclosure  rendered  was  not  [  ]  will  not  be  found  in  the  reported  case. 
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note  by  his  certain  indenture  of  mortgage  of  even  date  therewith, 
said  defendant  conveyed  to  said  plaintiff  certain  lands  described  as 
follows  :  {describing  lands)  in  the  city  oi  Omaha.,  in  Douglas  county, 
subject  to  a  condition  that  the  same  should  be  void  in  case  of  non- 
payment of  said  note  at  the  time  agreed  to  between  the  parties,  which 
mortgage  was  duly  executed  and  acknowledged,  and  on  the  18th  day 
oi  July,  iS59,  recorded  in  the  registry  of  said  county. 

Third  —  That  no  part  of  said  note  has  ever  been  paid  or  collected, 
and  no  proceedings  have  been  had  at  law  to  enforce  the  same. 

Wherefore  said  plaintiff  prays  a  judgment  of  foreclosure  and  sale 
of  said  premises;  that  the  proceeds  arising  on  said  sale  be  applied  to 
pay  said  mortgage  debt;  that  execution  be  granted  for  any  deficiency 
that  may  arise  after  the  said  sale,  or  the  proceeds  thereof,  to  answer 
said  debt,  and  that  he  may  have  all  other  relief  necessary  and  proper, 
with  costs. 

[{Concluding  with  signature  and  verification  as  in  Form  No.  59%3.y^ 

Form  No.  13940.' 

{Title  of  court  and  cause  as  in  For  in  No.  5926.y 

The  plaintiff  by  this  complaint  respectfully  states  to  this  court 
upon  information  and  belief  that  the  defendant  Richard  Roe,  for  the 
purpose  of  securing  the  payment  to  this  plaintiff  of  the  sum  oi  five 
thousand  dollars,  with  interest  thereon,  on  or  about  the.  first  day  of 
March,  one  thousand  eight  hundred  and  ninety-two,  executed  and 
delivered  to  this  plaintiff  a  bond  bearing  date  on  that  day,  sealed 
with  his  seal,  whereby  he  bound  himself,  his  heirs,  executors  and' 
administrators,  in  the  penalty  of  five  thousand  dollars,  upon  condi- 
tion that  the  same  should  be  void  if  the  said  defendant  should  pay  to 
the  said  plaintiff  the  said  sum  of  money  first  above  mentioned  as  fol- 
lows: one  thousand  dollars  on  th.Q  first  day  of  March,  i893,  one  thou- 
sand dollars  on  the  first  day  of  March,  iS94,  one  thousand  dollars  on 
\y\e  first  day  of  March,  i895,  one  thousand  dollars  on  the  first  day  of 
March,  i896,  one  thousand  dollars  on  the  first  day  of  March,  i857; 
and  as  collateral  security  for  the  payment  of  the  said  indebtedness, 
the  said  defendant  Richard  Roe,  on  the  same  day,  executed,  duly 
acknowledged,  and  delivered  to  the  said  plaintiff  a  mortgage  whereby 
he  granted,  bargained  and  sold  to  the  said  plaintiff  the  following 
described  premises,  with  the  appurtenances  thereto,  that  is  to  say: 
all  {Here  insert  description'),  with  a  proviso  in  substance  the  same  as 
the  condition  of  the  said  bond,  and  with  power  and  authority  in  case 
of  default  in  the  payment  of  the  said  sum  of  money,  or  any  part 
thereof,  or  of  the  interest  thereon  to  the  said  plaintiff  or  assigns,  to 
sell  the  said  mortgaged  premises  in  due  form  of  law,  and  out  of  the 
moneys  arising  from  th"e  sale  thereof  to  pay  the  said  sum  of  money 
and  interest,  with  the  costs  and  expenses  of  the  proceedings  there- 
upon, rendering  the  overplus,  if  any,  to  the  said  mortgagor. 

And   the  plaintiff  further  states  that  the  said  mortgage  was  duly 

1.  The  matter  to  be  supplied  within  2,  NcvYork. — Code  Civ.  Proc,  §  1626. 
[  ]  will  not  be  found  in  the  reported  See  also,  generally,  supra,  note  2, 
case.  p.  490;  and  infra.  Form  No.  13949. 
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recorded  in  the  office  of  the  clerk  of  the  county  of  Suffolk  on  the 
second  day  of  March,  one  thousand  eight  hundred  and  ninety-two,  in 
liber  28 Jf  of  mortgages,  page  177,  at  the  hour  oi  four  o'clock  and/^r/y 
minutes  P.  m.  * 

And  the  said  plaintiff  further  states  that  the  said  defendant  has 
failed  to  comply  with  the  condition  of  the  said  bond  and  mortgage, 
by  omitting  to  pay  the  sum  of  one  thousand  dollars,  which  became  due* 
on  X.\l^  first  day  oi  March,  one  thousand  eight  hundred  and  ninety- 
sexien,  there  is  now  justly  due  to  the  plaintiff  upon  the  said  bond  and 
mortgage  the  sum  of  one  thousand  dollars;  and  the  plaintiff  further 
states  that  no  other  action  or  proceeding  has  been  had  at  law  or 
otherwise,  to  his  knowledge  or  belief,  for  the  recovery  of  the  said 
sum  secured  by  the  said  bond  or  mortgage  or  any  part  thereof. 

And  the  plaintiff  further  says  that  hfe  is  informed  and  believes  and 
therefore  states  that  the  defendants  John  Fen  and  Richard  Den  have 
or  claim  to  have  some  interest  in,  or  lien  upon,  the  said  mortgaged 
premises,  or  some  part  thereof,  which  interest  or  lien,  if  any,  has 
accrued  subsequently  to  the  lien  of  the  said  mortgage. f     • 

The  plaintiff  therefore  demands  that  the  defendants,  and  all  per- 
sons claiming  under  them  subsequent  to  the  filing  of  a  notice  of  the 
pendency  of  this  action,  in  the  office  of  the  clerk  of  the  county  in 
which  the  said  mortgaged  premises  are  situated,  may  be  barred  and 
foreclosed  of  all  right,  claim,  lien  and  equity  of  redemption  in  the 
said  mortgaged  premises;  that  the  said  premises  may  be  decreed  to 
be  sold  according  to  law;  that  the  moneys  arising  from  the  sale  may 
be  brought  into  court;  that  the  plaintiff  may  be  paid  the  amount  due 
on  the  said  bond  and  mortgage,  with  interest  to  the  time  of  such  pay- 
ment, the  expenses  of  the  sale,  and  the  costs  and  expenses  of  this 
action,  so  far  as  the  amount  of  such  moneys  properly  applicable 
thereto  will  pay  the  same;  and  that  the  defendant  Richard  Roe  may 
be  adjudged  to  pay  any  deficiency  which  may  remain,  after  applying 
all  of  said  moneys  so  applicable  thereto;  and  that  the  plaintiff  may 
have  such  other  or  further  relief,  or  both,  in  the  premises,  as  shall  be 
just  and  equitable. 

{Concluding  with  signature  of  attorney,  office  and  post-office  address,  and 
verificcition,  as  in  Form  No.  11j^7.) 

(ff)  Praying  for  Discovery  of  Adverse  Interests. 

Form  No.  i  394  i .' 
(Precedent  in  Budd  v.  Kramer,  14  Kan.  102.)' 
[(  Venue  and  title  of  court  and  cause,  and  commencement  as  in  Form  No. 
6917^Y  o"  iht  twenty-eighth  oi  February,  iS73,  defendants  Richard  IV. 

1.  Kansas. —  Gen.  Stat.  (1889),  §4495.     ment  that  there  was  due  on  the  note  so 
See   also,    generally,   supra,    note   i,     much,  the  note  showing  that  the  de- 

p.  448.  fendants   were  the    makers  and   owed 

2.  In  this  case  the  petition  was  held  whatever  was  due  thereon,  the  plain- 
to  be  sufficient,  although  it  did  not  tiff  being  the  payee  thereof  and  entitled 
allege  in   the  language  of  the  statute  to  receive  whatever  was  due. 

that  there  was  so  much  due  the  plain-  3.  The  matter  to  be  supplied  within 
tiff  from  the  defendants,  this  allegation  [  ]  will  not  be  found  in  the  reported 
being  covered  sufficiently  by  the  aver-    case. 
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Budd  div\<\  Nancy  E.  Budd  executed  and  delivered  to  him  their  promis- 
sory note,  a  copy  of  which,  and  the  indorsements  thereon,  is  hereto 
attached,  marked  'A,'  and  made  a  part  hereof.  All  the  interest  due 
thereon  to  the  twenty-eighth  of  August^  iS73,  has  been  paid.  There 
is  now  due  on  said  promissory  note /our  hundred  and  forty  doWars, 
and  interest  thereon  from  the  said  twenty-eighth  of  August  to  the 
present  time,  at  the  rate  of  twelve  per  cent,  per  annum,  which  the 
defendants  refuse  to  pay,  though  often  requested.  At  the  time  said 
defendants  Richard  W.  Budd  and  Nancy  E.  Budd  executed  and  deliv- 
ered the  aforesaid  promissory  note,  and  to  secure  the  payment  oLthe 
sum  of  money  therein  mentioned,  according  to  the  tenor  of  said 
note,  they  executed  to  plaintiff  their  mortgage  deed,  which  was  by 
him  delivered  to  and  received  for  record,  on  the  twenty-eighth  of 
February^  iS73,  at  t7i'o  o'clock  P.  M.,  hy  M.  C.  Mast,  register  of  deeds 
of  the  county  of  Leavenworth  aforesaid,  and  by  said  register  of  deeds 
duly  recorded  in  liber  31  of  mortgages,  at  pages  1^89,  Jf90,  and  J^91,  a 
copy  of  which  mortgage  deed,  with  the  indorsements  of  said  register 
of  deeds  made  thereon,  is  hereto  attached,  marked  '^  B,'  and  made 
part  hereof.  The  mortgage  deed  has  become  absolute.  The  defend- 
ants Eaves,  Diefendorf,  and  Wilson  each  claim  to  own  an  interest  in 
the  real  property  described  in  said  mortgage  deed,  the  exact  nature 
of  which  is  unknown  to  the  plaintiff,  further  than  that  the  same  is 
inferior  to  the  rights  of  the  plaintiff.  Wherefore  the  plaintiff  asks 
judgment  agamst  defendants  Richard  W.  Budd  and  Nancy  E.  Budd 
{or  four  hundred  and  forty  dollars,  and  interest  thereon  at  the  rate  of 
twelve  per  cent,  from  the  twenty- eighth  of  August,  iS73,  until  paid, 
and  for  the  sum  oi  fifty  dollars  attorney  fees,  as  stipulated  in  said 
deed,  and  that  the  mortgage  be  foreclosed,  and  the  land  therein 
described  sold,  as  provided  by  law,  and  that  defendants  Eaves,  Diefen- 
dorf,  and  Wilson  be  required  to  set  up  and  make  known  their  interest 
in  the  real  property  aforesaid,  and  the  same  be  adjudged  inferior  to 
the  claim  of  the  plaintiff,  and  for  such  other  and  further  relief  as  the 
plaintiff  may  be  entitled  to. 

\{Concluding  with  signature  and  verification  as  in  Form  No.  J5i7.)]^ 

^SS^  P^^yi^i  fo^  Injunction  Against  Waste.^ 
Form  No.  13942.' 

{(Commencement  as  in  Form  No.  Jt267.) 

ist.  The  defendant.  Richard  Roe,  being  seised  in  fee  simple  of  a 
farm  ca.\\ed  Blackacre,  in  the  hundred  oi  East  Dover,  in  the  county  of 
Kent,  and  state  of  Delaware,  with  the  appurtenances,  did,  by  an 
indenture  dated  the  fourth  day  of  March,  a.  d.  i?>98,  and  made 
between  the  defendant,  Richard  Roe,  of  the  one  part,  and  the  com- 
plainant of  the  other  part,  grant  and  convey  the  said  farm  with  the 
appurtenances,  unto  and  to  the  use  of  the  plaintiff,  his  heirs  and 

1.  The  matter  to  be  supplied  within  Injunctions,  vol.  10,  Forms  Nos. 
[]  will  not  be  found  in   the  reported     10961,  10962;  Waste. 

case.  3.   Delaware.  —  See  Fox  v.  Wharton, 

2.  Consult  also,  generally,  the  titles     5  Del.  Ch.  200. 
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assigns,  subject  to  a  proviso  for  the  redemption  thereof,  in  case  the 
defendant,  Richard  Roe,  his  heirs,  executors,  administrators  or  assigns, 
should,  on  the  fourth  day  oi  March,  a.  d.  igOO,  pay  to  the  complain- 
ant, his  executors,  administrators  or  assigns,  the  sum  of  one  thousand 
dollars,  with  interest  thereon,  at  the  rate  of  six  per  centum  per 
annum,  as  by  the  said  indenture  will  appear. 

2d.  The  whole  of  the  said  sum  of  one  thousand  dollars,  together 
with  interest  thereon  at  the  rate  aforesaid,  is  now  due  to  the 
complainant. 

3d.  The  defendant,  Samuel  Short,  claims  to  have  some  charge  upon 
the  farm  and  premises  comprised  in  the  said  indenture  of.  mortgage 
of  the  fourth  day  oi  March,  a.  d.  id>98,  which  said  charge  is  subse- 
quent to  the  complainant's  said  mortgage. 

4th.  The  complainant  has  frequently  applied  to  the  defendants, 
Richard  Roe  and  Samuel  Short,  and  required  them  either  to  pay  the 
said  debt,  or  else  to  release  the  equity  of  redemption  of  the  premises, 
but  they  have  refused  so  to  do. 

5th.  The  defendants,  Richard  Roe  and  Samuel  Short,  pretend  that 
there  are  some  other  mortgages,  charges  or  incumbrances  affecting 
the  premises,  but  they  refuse  to  discover  the  particulars  thereof. 

6th.  There  are  divers  valuable  oaks,  elms,  and  other  timber,  and 
timber-like  trees  growing  and  standing  on  the  farm  and  land  com- 
prised in  the  said  indenture  of  mortgage  of  the  fourth  day  of  March, 
A.  D.  iW8,  which  trees  and  timber  are  a  material  part  of  the  com- 
plainant's said  security;  and  if  the  same  or  any  of  them  were  felled 
or  taken  away,  the  said  mortgaged  premises  would  be  an  insufficient 
security  to  the  plaintiff  for  the  money  due  thereon. 

7th.  The  defendant,  Richard  Roe,  who  is  in  the  possession  of  the  said 
(arm,  has  marked  for  felling  a  large  quantity  of  the  said  oak  and  elm 
trees  and  other  timber,  and  he  has,  by  handbills,  published  on  the 
second didiy  oi  May,  a.  d.  igOO,  in  this  present  year,  announced  the  same 
■or  sale,  and  he  threatens  and  intends  forthwith  to  cut  down  and 
dispose  of  a  considerable  quantity  of  the  said  trees  and  timber  on  the 
said  farm. 

The  complainant  prays  as  follows: 

1.  That  the  defendant  (or  defendants  respectively)  may,  under  oath 
or  affirmation  fully  and  truly  answer  the  several  interrogatories 
to  this  bill  of  complaint  appended,  or  such  of  said  interrogatories  as 
they  are  severally  required  to  answer. 

2.  That  an  account  may  be  taken  for  what  is  due  of  principal  and 
interest  on  said  mortgage. 

3.  That  the  defendants,  Richard  Roe  and  Samuel  Short,  may  be 
decreed  to  pay  to  the  complainant  the  amount  that  shall  be  so  found 
due,  together  with  his  costs  of  this  suit,  by  a  short  day  to  be  appointed 
for  this  purpose,  or,  in  default  thereof,  that  the  defendants,  Richard 
Roe  and  Samuel  Short,  and  all  persons  claiming  under  them,  may  be 
absolutely  foreclosed  of  all  right  and  equity  of  redemption  in  or  to 
the  said  mortgaged  premises. 

4.  That  the  defendant,  Richard  Roe,  may  be  restrained  by  the 
injunction  of  this  honorable  court  from  felling,  cutting  or  disposing 
of  any  of  the  timber,  or  timber-like  trees  now  standing  or  growing  in 
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or  upon  said  farm  and  premises  comprised  in  the  said  indenture  of 
mortgage,  or  any  part  thereof. 

5.  And  also  that  a  preliminary  injunction  may  issue  to  restrain 
the  defendants,  their  agents  {as  the  case  may  be),  in  like  manner,  until 
the  further  order  of  the  chancellor. 

6.  That  the  complainant  may  have  such  further  (continuing  and  con- 
cluding as  in  Form  No.  Jf.261). 

Form  No.  13943.' 

(Precedent  in  Clark  v.  Lopp,  80  Mo.  App.  545.)' 

[(ZiV/(?  of  court  and  cause  as  in  Form  No.  5921^^ 

The  above  named  plaintiff,  complaining  of  the  defendants,  respect- 
fully shows  to  the  court:  That  the  above  named  American  Building 
and  Loan  Association  organized,  and  was  incorporated  as  a  mutual 
building  and  loan  association  in  April,  i887,  under  and  by  virtue  of  the 
laws  of  the  state  oi  Minnesota,  and  having  its  office  and  principal  place 
of  business  in  the  city  of  Minneapolis  in  said  state ;  that  on  the  ^Sth  day 
oi  July,  iS92,  its  corporate  name  was  duly  altered  to  American  Sav- 
ings and  Loan  Association  without  changing,  altering  or  affecting  any 
of  its  rights,  privileges  or  liabilities;  that  the  said  association  carried 
on  general  business  of  a  building  and  loan  association  from  the  date 
of  its  incorporation  until  the  lJ^.th  day  oi  January,  \W6;  that  the 
general  nature  of  the  business  of  said  association  was,  and  article  two 
of  the  articles  of  said  association  provided  and  declared  that  the 
general  nature  of  its  business  should  be,  "  to  assist  its  members  in 
saving  and  investing  money  and  in  buying  and  improving  real  estate, 
and  procuring  money  for  other  purposes,  by  loaning  or  advancing, 
under  the  mutual  building  society  plan,  to  such  of  ihem  as  may  desire 
to  anticipate  the  ultimate  value  of  their  shares,  funds  accumulated 
from  the  monthly  contribution  of  its  stockholders,  and  also  such  other 
funds  as  may  from  time  to  time  come  into  its  hands."  That  prior  to 
the  Ufth  day  o{  January,  i896,  the  said  association,  and  its  officers, 
has  been  guilty  of  certain  violations  of  law,  and  the  said  association 
had  become  insolvent  and  unable  to  perform  its  contracts,  or  to 
mature  its  stock,  or  to  carry  out  the  purpose  for  which  it  was  created, 
and  William  D.  Hale  was,  on  said  day  by  the  district  court  of  Henne- 
pin county,  Minnesota,  duly  appointed  temporary  receiver  of  said 
association  in  an  action  then  pending  in  said  court,  wherein  t/ie  state 
of  Minnesota,  ex  rel.  H.  W.  Childs,  attorney-general  of  the  state  of 
Minnesota,  was  plaintiff,  and  said  association  was  defendant.  That 
.said  appointment  was  made  upon  the  petition  of  said  William  D.  Hale 
and  the  ex  parte  application  of  said  attorney-general.     That  after- 

1.  Missouri.  —  Rev.  Stat.  (1889),  §  ment  rendered  upon  this  petition,  after 
7078  et  seq.  having  been  corrected  as  to  a  clerical 

See   also,    generally,,  supra,    note   i,  error,  was  affirmed, 

p.  448.  For  another  form  of  petition  to  fore- 

2,  In  this  case  the  title  of  the  plain-  close  a  building  and  loan  association 
tiff  as  a  foreign  corporation  being  fully  mortgage  see  precedent  set  out  supra, 
and  explicitly  set  forth   in  the  petition,  note,  p.  464. 

the  question   was  waived  by  a  failure         3.  The  matter  to  be  supplied   within 
to  interpose  demurrer,  and   the  judg-     []  will  not  be  found  in  the  reported  case. 
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wards  said  case  was  duly  heard  in  said  district  court  and  the  supreme 
court  of  the  state  oi  Minnesota  upon  appeal  thereto  duly  taken  by  the 
defendant  in  said  action.  That  as  a  result  of  said  hearing  and  appeal, 
it  was  duly  determined  by  said  court  that  said  association  had  been 
guilty  of  certain  violations  of  law  and  was  insolvent  and  unable  to 
p.erform  the  purpose  for  which  it  was  created,  and  on  the  18th  day  of 
June,  i896,  the  said  William  D.  Hale  was  duly  appointed  by  said  <//V- 
trict  court  permanent  receiver  of  said  association.  That  the  said 
William  D.  Zr«/<?  qualified  as  such  receiver  and  ever  since  the  18th  day 
oi  June,  has  been  and  now  is  acting  as  such.  That  in  the  year  \?>89y 
in  order  to  engage  in  and  do  business  in  the  state  of  Wisconsin,  under 
the  laws  thereof  the  said  association  deposited  with  the  state  treas- 
urer of  Wisconsin,  in  accordance  with  the  provisions  of  section  2014a 
and  2014b  of  Sanborn  &  Berryman's  annotated  statutes  of  Wisconsin, 
amended  by  chapter  469  of  the.  Laws  of  Wisconsin  for  the  year  1891, 
in  trust  for  the  benefit  and  security  of  all  its  members  in  the  said  state 
of  Wisconsin,  securities  of  the  value  of  one  hundred  thousand  dollars 
($100,000),  and  that  thereafter  and  for  the  purpose  of  keeping  said 
deposit  good,  as  required  by  the  laws  of  Wisconsin,  on  or  about  the 
Till  day  of  October,  a.  d.  i895,  the  said  association  duly  deposited  with 
the  state  treasurer  of  Wisconsin  the  bond  and  mortgage  of  defendant 
John  Lopp  and  Mary  F.  Lopp  hereinafter  fully  described  and  set  forth; 
that  in  February,  j896,  the  said  association  having  become  insolvent, 
such  proceedings  were  had  in  the  circuit  court  for  Dane  cowwly,  Wis- 
consin, in  an  action  therein  pending,  wherein  L.  V.  Lewis  was  plaintiff, 
and  the  American  Savings  and  Loan  Association,  formerly  doing  busi- 
ness under  the  name  of  the  American  Building  and  Loan  Association, 
and  S.  A.  Peterson,  as  treasurer  of  the  state  of  Wisconsin,  were  defend- 
ants, that  this  plaintiff,  M.  C.  Clark,  on  the  6th  day  of  February,  i896, 
was  by  said  court  duly  appointed  receiver  of  said  association  in  the 
state  of  Wisconsin  and  receiver  of  the  securities  deposited  by  said 
association  with  said  state  treasurer,  and  among  which  securities  were 
the  bond  and  mortgage  hereinafter  described;  that  the  said  M.  C. 
Clark  duly  qualified  as  such  receiver  and  since  has  been  and  now  is 
such  receiver;  that  all  the  securities  held  by  the  state  treasurer  were 
by  him  turned  over  to  this  plaintiff  as  such  receiver  in  obedience  to 
the  order  of  the  court,  among  them  being  the  said  bond  and  mortgage 
of  defendants  John  Lopp  and  Mary  F.  Lopp,  and  that  this  plaintiff  is 
now  the  lawful  owner  and  holder  of  the  said  bond  and  mortgage. 

Plaintiff  further  states  that  on  or  about  the  5th  day  of  September, 
1888,  the  defendant  y6'>^/;  Lopp,  made  his  application  in  writing  to 
said  association  for  membership  therein  and  subscribed  for  and 
became  the  owner  of  34-  shares  of  its  capital  stock  of  the  par  value 
of  one  hundred  cloWsLTS  ($100)  per  share;  that  on  the  5th  day  of  Sep- 
tember, 1888,  the  said  association  issued  and  delivered  to  the  said 
John  Lopp,  its  certificate  for  SJf.  shares  of  stock,  numbered  6728,  and 
dated  on  said  date,  which  said  certificate  was  issued  to  and  accepted 
by  the  ssiid  John  Lopp,  upon  the  terms  and  conditions  therein  set 
forth,  and  subject  to  the  provisions  of  the  by-laws  of  said  association, 
a  copy  of  which  said  certificate  is  hereunto  annexed  marked  Exhibit 
''A"  and  made  a  part  thereof;  that  by  the  terms  of  said  certificate 
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of  stock  and  the  provisions  of  the  by-laws  of  said  association,  in  force 
at  the  time  said  certificate  was  issued,  the  said  John  Lapp  agreed  and 
was  obligated  to  pay  to  said  association  at  its  home  office  in  Mintieapolis, 
Minnesota,  during  each  and  every  month  from  and  after  the  date  of 
said  certificate,  the  sum  of  sixty  cents  per  share  as  and  for  the  monthly 
dues  upon  said  stock  until  the  same  became  matured  and  of  the 
actual  value  of  one  hundred  dollars  {%100)  per  share ;  that  a  copy  of 
said  by-laws  is  hereunto  annexed  marked  Exhibit  ''^  "  and  made  a 
part  thereof;  that  on  or  about  the  6th  day  of  February,  a.  d.  i2>89, 
the  said  John  Lopp,  duly  made  application  to  the  said  association  in 
writing  for  a  loan  or  advancement  of  one  thousand  seven  hundred  dol- 
lars, by  way  of  anticipation  of  the  value  of  said  shares  of  stock  at 
their  maturity,  and  in  accordance  with  the  law  of  the  state  of  Min- 
nesota, and  the  by-laws  of  the  said  association,  bid  the  sum  oi  fifty 
dollars  per  share  or  one  thousand  seven. hundred  doWaxs  as  and  for  the 
privilege  of  obtaining  such  advancement,  which  said  application  and 
bid  were  duly  accepted  and  approved  by  the  board  of  directors  of 
said  association,  and  the  amount  applied  for  as  aforesaid,  to  wit,  the 
sum  of  one  thousand  seven  hundred  dollars,  was  duly  paid  by  it  to  the 
said  John  Lopp.  That  on  or  about  the  8th  day  of  February,  i889,  in 
order  to  secure  the  payment  of  said  loan,  and  in  order  to  secure  the 
payment  of  interest  on  said  advancement  or  loan  of  seventeen 
hundred  dollars,  at  the  rate  of  six  per  cent,  per  annum,  payable 
monthly,  and  of  the  said  monthly  dues  on  said  Slf.  shares  of  stock, 
until  said  stock  should  be  matured  and  of  the  value  of  one  hundred 
dollars  per  share,  the  said  John  Lopp  and  Mary  F.  Lopp,  his  wife,  for 
and  in  consideration  of  the  advancement  aforesaid,  made,  executed 
and  delivered  to  said  association  at  the  home  office  in  the  city  of 
Minfieapolis,  their  certain  bond  in  writing  (a  copy  of  which  is  here- 
unto annexed  marked  Exhibit  "C"  and  made  a  part  thereof),  whereby 
they  acknowledged  themselves  firmly  bound  unto  the  said  association 
in  the  sum  of  three  thousand  four  hundred  dollars,  being  the  amount 
of  said  advancement  and  premium  bid;  that  it  was  covenanted  and 
agreed  in  said  bond  that  if  the  said  John  Lopp  and  Mary  F.  Lopp, 
should  pay  or  cause  to  be  paid  to  said  association,  at  its  home  office 
in  the  city  of  Minneapolis,  Minnesota,  on  or  before  Jiine  years  from 
date  thereof,  the  said  sum  of  three  thousand  four  hundred  dollars, 
being  the  amount  of  said  advancement  and  premium  bid  therefor, 
together  with  interest  thereon  at  the  rate  of  ^/jc  per  cent,  per  annum, 
payable  monthly,  or  if  they  should  pay  or  cause  to  be  paid  to  the 
said  association  at  its  home  office  as  aforesaid,  the  sum  of  twenty 
dollars  and/c^r/y  cents  on  the  5th  day  of  each  and  every  month  as 
and  for  monthly  dues  on  said  shares  of  stock,  and  should  pay  all 
instalments  of  interest  aforesaid,  and  all  fees  which  should  be  charged 
against  said  stock  until  said  stock  should  become  fully  matured  and 
of  the  value  of  one  hundred  dollars  per  share,  then  the  bond  should 
become  null  and  void,  but  otherwise  to  remain  in  full  force  and  effect. 
That  on  or  about  the  8th  day  of  February,  iS89,  the  said  John  Lopp  and 
Mary  F.  Lopp,  for  and  in  consideration  of  the  advancement  aforesaid, 
made,  executed  and  delivered  to  said  association  at  its  home  office 
in  the  said  city  of  Minneapolis,   Minnesota,  their   certain    mortgage 
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deed  in  writing  (a  copy  of  which  is  hereunto  annexed  and  marked 
Exhibit  *'  D"  and  made  a  part  thereof),  which  said  mortgage  deed 
was  made  and  executed  with  reference  to  and  under  the  laws  of 
the  state  of  Minnesota,  whereby  they  did  grant,  bargain,  sell,  convey 
and  confirm  unto  said  association,  its  successors  and  assigns,  the 
following  described  real  estate  lying  and  being  in  the  county  of 
Barry  and  state  of  Missouri,  to  wit:  Lot  number  twelve  (i^)  of  block 
number  thirty-two  {32')  in  the  Monett  Town  Company  s  town  site  of 
Monett,  county  of  Barry,  and  state  of  Missouri.  That  the  %di\di  John 
Lopp  and  Mary  F.  Lopp,  did  in  and  by  said  mortgage  covenant  and 
agree  that  they  would  pay  the  sum  of  one  hundred  and  fifty  dollars, 
attorney's  fees,  in  case  of  the  foreclosure  of  the  said  mortgage;  that 
said  mortgage  and  conveyance  were  to  become  void  only  on  the 
faithful  performance  of  the  terms  and  conditions  of  the  said  bond 
and  mortgage,  which  said  mortgage  was  duly  acknowledged  so  as 
to  entitle  it  to  be  recorded,  and  was  duly  recorded  in  the  office  of 
the  recorder  of  deeds  in  the  county  of  Barry,  in  the  state  of  Mis- 
souri, on  the  5th  day  of  March,  \2>89,  in  Book  "iV,"  of  Mortgages 
at  page  269.  That  there  has  been  paid  by  the  said  defendant  John 
Lopp,  as  dues  upon  said  shares  of  stock,  the  aggregate  sum  of  one 
thousand  six  hundred  and  thirty-two  dollars,  which  said  amount  paid 
said  dues  up  to  and  for  the  month  oi  June,  iS95;  that  upon  the  sum 
of  one  thousand  seven  hundred do\\a.rs  advanced  to  said  defendant,  John 
Lopp,  as  aforesaid,  there  has  been  paid  as  interest  due  on  said  sum 
up  to  and  for  the  month  oi  June,  i895,  amounting  in  the  aggregate 
to  the  sum  of  six  hundred  and  forty-six  dollars. 

Plaintiff  further  states  that  said  association  was  a  mutual  building 
and  loan  association  or  building  society;  that  the  said  John  Lopp  was 
a  member  thereof,  and  as  such  subject  to  the  provisions  of  law  regu- 
lating the  winding  up  of  the  affairs  of  such  association  when  insol- 
vent; that  by  procuring  the  advancement  or  loan  as  hereinbefore  set 
out  the  said  John  Lopp  acquired  no  rights  or  immunities  other  than 
those  had  by  members  of  said  association  who  had  not  secured  loans 
or  advancements  on  their  shares  of  stock;  that  said  association  at 
the  time  of  the  appointment  of  the  said  William  D.  LLale  as  receiver, 
and  of  this  plaintiff  as  receiver,  had  stockholders  in  thirty-five  differ- 
ent states,  held  mortgages  upon  real  estate  in  twenty-nine  states,  and 
owned  real  estate  in  nineteen  states;  that  a  large  number  of  the  mem- 
bers or  stockholders  of  said  association  had  never  procured  or  had 
loans  or  advancements  of  any  kind  whatsoever  upon  shares  of  stock 
held  by  them;  that  on  the  18th  day  oi  June,  iS96,  the  said  William  D. 
Hale  as  receiver,  did  enter  into  the  possession  of  and  take  charge  of 
all  the  property  and  affairs  of  said  association,  except  the  securities 
deposited  by  said  association  with  the  state  treasurer  of  Wisconsin, 
and  now  held  by  this  plaintiff  as  receiver,  and  the  said  William  D. 
Hale  as  receiver,  ever  since  has  had  the  same  in  his  charge  and 
custody  and  under  his  management  and  administration  as  receiver. 
That  upon  the  insolvency  of  said  association  and  the  appointment  of 
the  receiver  thereof  as  hereinbefore  stated,  the  contract  between 
said  association  and  the  said  John  Lopp  and  Mary  F.  Lopp,  evidenced 
by  said  bond  and  mortgage,  became  and  was  sibrogated  and  rescinded 
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and  the  actual  amount  loaned  as  aforesaid  by  said  association,  to 
wit,  the  sum  of  one  thousand  seven  hundred  dollars,  became  personally 
due  and  payable  and  the  said  bond  and  mortgage  are  security  there- 
for; that  no  part  of  the  said  sum  of  one  thousand  seven  hundred  dol- 
lars, secured  by  said  mortgage,  has  been  paid  exceprt  the  money  paid 
to  said  association  as  interest  thereon,  being  full  payment  thereof  up 
to  the  5th  day  oi  June,  iS95,  amounting  in  all  to  the  sum  of  six  hun- 
dred and  forty-six  dollars,  and  there  is  now  due  and  payable  to  this 
plaintiff,  as  receiver,  the  sum  of  one  thousand  seven  hundred  doWdiVS, 
with  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum  from 
the  date  of  said  mortgage,  less  the  said  sum  of  six  hundred  and  forty- 
six  dollars,  paid  as  interest  on  said  loan,  with  interest  from  the 
several  dates  of  payment  thereof  at  the  rate  of  seven  per  cent,  per 
annum.'  That  the  legal  rate  of  interest  in  the  state  of  Minnesota  is 
at  the  rate  of  seven  per  cent,  per  annum. 

Plaintiff  further  states  that  no  proceedings  have  been  had  at  law 
or  otherwise  for  the  recovery  of  the  sum  secured  by  said  bond  and 
mortgage,  or  any  part  thereof,  and  that  no  part  thereof  has  been 
paid  or  collected  except  the  amount  of  interest  hereinbefore  stated. 

Wherefore  plaintiff  demands  judgment  against  said  defendants  for 
the  said  sum  of  one  thousand  sezien  hundred  ^oWdLXS,  together  with  inter- 
est and  costs  and  the  sum  of  ofie  hundred  and  fifty  dollars,  as  and  for 
attorney's  fees;  that  said  defendants  and  all  persons  claiming  under 
them,  or  any  or  either  of  them,  subsequent  to  the  date  of  said  mort- 
gage, be  barred  and  foreclosed  of  all  right,  claim-lien  and  equity  of 
redemption  in  the  said  mortgaged  premises;  that  the  said  premises 
be  adjudged  and  ordered  to  be  sold  by  the-  proper  officer  of  this 
court,  and  out  of  the  proceeds  of  such  sale  pay  the  costs  and 
expenses  of  this  suit  and  the  balance  on  the  debt  herein  sued  on; 
and  that  the  defendants  be  enjoined  from  committing  waste  on  said 
premises  or  doing  any  other  act  that  may  impair  the  value  of  the 
same,  and  that  the  plaintiff  may  have  judgment  and  execution  for 
any  deficiency  remaining  unpaid  after  applying  the  proceeds  of  such 
sale  upon  such  judgment  in  due  form  of  law  against  the  said  defend- 
ants, who  are  each  personally  liable  for  the  debt  secured  by  said 
mortgage,  and  that  plaintiff  have  such  other  or  further  judgment 
order  or  relief  as  is  -provided  by  law  in  such  cases  and  as  may  be 
just  and  equitable  by  reason  of  the  premises. 

[(Concluding  with  signature  of  attorney  as  in  Form  No.  5921.y\^ 

(hh)  Praying  for  Recovery  of  Abstract  Fees  and  Taxes  Paid.^ 
Form  No.  i  3  9  4  4  .^ 

(  Title  of  court  and  cause.,  and  commencement  as  in  Form  No.  5916.) 
I.   That  on  August  18,  iS93,  the  defendant  Williams  S.  Jones  exe- 

1.  The  matter  to  be  supplied  within  of  a  bill  praying  for  recovery  of  money 
[  ]   will  not  be  found  in  the  reported     paid  for  abstract  of  title. 

case.  3.  Iowa.  —  Code  (1897),  §  4287  et  seq. 

2.  Precedent.  —  In  Loughridge  v.  See  also,  generally,  supra,  note  i. 
Northwestern  Mut.  L.  Ins.  Co.,  79  III.     p.  448- 

App.  223,  will  be  found  the  substance        This  petition  is  copied  from  the  origi- 
nal papers  in  the  case. 
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cuted  and  delivered  to  this  plaintiff  his  one  certain  promissory  note  in. 
writing,  in  words  and  figures  as  follows,  to  wit:  (^setting  out  note  verbatim') 

2.  That  to  secure  the  payment  of  said  note  the  defendants  William 
S.  Jones  and  Eva  C.  Jones  executed  and  delivered  to  this  plaintiff  their 
certain  mortgage  deed  upon  the  following  described  real  estate  in  the 
state  of  Iowa  and  county  of  Pottawattamie,  to  wit:  (^describing  realty). 
A  copy  of  said  mortgage  is  hereto  annexed  and  made  a  part  of  this 
petition  and  marked  "  Exhibit  A." 

3.  That  said  mortgage  was  duly  acknowledged,  and  was  duly  filed 
for  record  in  the  office  of  the  record  of  deeds  of  Pottawattamie  county, 
Iowa,  on  August  19,  i893,  at  3:4^  P.  M.  and  was  duly  recorded  in  book 
305  at  page  625. 

4.  That  this  plaintiff  is  still  the  legal  owner  and  holder  of  said  note 
and  mortgage,  and  that  the  same  is  due  and  is  wholly  unpaid. 

5.  That  the  defendants  William  Kimball,  Arthur  E.  Whittier, 
Andreiu  Peterson  and  Fred  W.  Gray  have  or  claim  some  interest  in  or 
lien  upon  said  premises,  but  plaintiff  alleges  that  whatever  said  lien 
or  interest  may  be,  the  same  is  junior  and  inferior  to  the  lien  of  plain- 
tiff's said  mortgage. 

6.  That  on  the  ninth  day  of  November,  i&95,  plaintiff  paid  taxes 
which  had  been  duly  levied  on  said  premises  amounting  to  the  sum  of 
forty-eight  dollars  and  seventy-five  z&Vi%.^;  that  plaintiff  was  obliged  and 
did  incur  the  expense  oi  fifteen  dollars  for  an  abstract  of  title  to  said 
mortgaged  premises  preliminary  to  the  foreclosure  of  said  mortgage, 
and  that  plaintiff's  attorney  is  entitled  by  law  to  a  fee  of  thirty-nine 
dollars  together  with  three  per  cent,  upon  so  much  of  the  interest  on 
said  principal  sum  as  shall  hereafter  accrue. 

Wherefore,  plaintiff  prays  judgment  against  said  William  S.  Jones 
for  the  sum  ol  five  hundred  and  fifty  dollars  with  ten  per  cent,  interest 
thereon  from  its  date  and  for  the  sum  of  forty-eight  dollars  and 
seventy-five  cents  with  legal  rate  of  interest  thereon  from  November  9, 
i895,  paid  to  discharge  the  taxes  on  the  said  mortgaged  premises, 
and  i or  fifteen  dollars  paid  for  an  abstract  of  title  to  the  said  prem- 
ises; and  for  his  costs  therein,  including  an  attorney's  fee  of  M/r/y- 
nine  dollars  together  with  three  per  cent,  upon  so  much  of  the  interest 
on  said  principal  sum  as  shall  hereafter  accrue;  and  plaintiff  prays 
that  said  judgment  may  be  decreed  to  be  a  lien  upon  said  mortgaged 
premises  from  the  date  of  said  mortgage,  to  wit,  August  18,  i2>9S; 
that  the  lien  of  said  defendants  and  each  of  them  upon  said  mort- 
gaged premises  may  be  decreed  to  be  junior  and  inferior  to  the  plain- 
tiff's mortgage;  that  the  equity  of  redemption  of  said  defendants  and 
each  of  them  be  forever  barred  and  foreclosed;  and  that  a  special  exe- 
cution issue  for  the  sale  of  said  mortgaged  premises  or  so  much  thereof 
as  may  be  necessary  to  satisfy  said  judgment  with  interest  and  costs 
as  aforesaid.  And  plaintiff  prays  further  that  this  court  may  adjudge 
and  decree  that  if  any  part  of  said  mortgaged  premises  be  sold  under 
this  decree  and  not  redeemed  within  one  year  from  the  date  of  sale, 
a  writ  of  possession  shall  issue  under  the  seal  of  this  court  directed 
to  the  sheriff  of  said  county,  commanding  him  to  place  in  possession 
thereof  the  purchaser  at  the  sale  under  foreclosure, 

{Concluding  with  signature  and  verification  as  in  F'orm  No.  5916.) 
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(«■)  Praying  for  Recovery  of  Money  Paid  for  Insurance} 

Form  No.  13945.' 

{Commencing  as  in  Form  No.  139J^9,  and  continuing  down  to  *.) 

lYa.  That  the  defendant  Richard  Roe  did  not  keep  the  premises 
insured,  but  wholly  neglected  so  to  do,  in  this,  to  wit:  that  he  suf- 
fered the  insurance  thereon  to  expire  on  the  first  day  of  January^ 
A.  D.  i85i,  in  consequence  whereof  the  plaintiff  caused  them  to  be 
insured  in  the  ^tna  Company  of  Hartford.,  Connecticut.,  for  the  t^rm 
of  three  years  from  the  first  day  of  March,  iS91,  and  paid  therefor 
the  premium  oi  forty-five  dollars. 

{Continuing  and  concluding  as  in  Form  No.  139Jf.9,  substituting,  for 
paragraph  2  in  the  prayer,  the  following:^ 

2.  That  the  same  be  sold  and  the  proceeds  applied  to  the  payment 
of  the  costs  and  expenses  of  this  court  and  the  amount  due  on  said 
bond  and  mortgage  and  the  amount  of  said  premium  of  insurance, 
with  interest  on  said  moneys  up  to  the  time  of  such  payment. 

ijj)  Praying  for  Recovery  of  Ne7v  York  Exchange. 

Form  No.  13946.* 

(  Ve?iue,  title  of  court,  and  commencement  as  in  Form  No.  5928. ) 

I.  That  on  or  about  the  first  day  of  March,  iS92,  the  defendant 
Richard  Roe  made,  executed  and  delivered  to  John  Doe  his  one  promis- 
sory note  in  writing  dated  on  that  day,  whereby  for  value  received 
he  promised  and  agreed  to  pay  to  the  order  of  said  John  Doe  the 
sum  of  tivo  thousand  dollars,  on  the  first  day  of  March,  i897,  at  the 
First  National  Bank  of  Fargo,  North  Dakota,  with  interest  thereon 
from  the  date  of  said  note  at  the  rate  of  eight  per  centum  per  annum, 
payable  semi-annually  on  the  _/frx/ days  of  March  dina  September  m  each 
and  every  year  thereafter  until  the  maturity  thereof;  and  further 
agreed  by  the  terms  of  said  note  to  pay  interest  at  the  rate  of  ten 
per  centum  per  annum  on  both  principal  and  interest  of  said  note 
after  maturity,  together  with  the  current  rate  of  exchange  on  Ne^v 
York  on  the  whole  of  said  principal,  which  note  has  not  been  paid. 

II.  And  the  said  (leitnda.nt  Richard  Roe,  to  secure  the  payment  of 
said  principal  sum  and  the  interest  thereon  according  to  the  terms 
of  said  note,  made,  executed,  acknowledged  and  delivered  to  the 
payee,  named  in  said  note  as  mortgagee,  a  certain  mortgage  bearing 
even  date  with  said  note  and  upon  the  following  described  real 
estate  situated  in  the  county  of  Barnes  and  state  of  North  Dakota,  to 
wit:  {describing  realty)  conditioned  in  substance  for  the  payment  of 
said  principal  sum  and  interest  thereon  according  to  the  terms  and 
conditions  of  said  promissory  note,  and  for  the  payment  of  all  taxes 

1.  Precedent.  —  In  Loughridge  v.  See  also,  generally,  supra,  note  i. 
Northwestern   Mut.  L.  Ins.   Co.,  79  111.     p.  448. 

App.  223,  will  be  found  the  substance  3.  North  Dakota, — Rev.  Codes  (1895), 

of  a   bill   praying  for  recovery  of  in-  §  5865  et  seq. 

surance  money  paid.  See    also,    generally,   supra,    note   I, 

2.  New  York. — Code  Civ.    Proc,   §  p- 448. 
1626  et  seq. 
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which  then  were  or  might  thereafter  be  assessed  against  said  prem- 
ises as  the  same  should  become  due. 

III.  And  the  said  mortgagor  did  in  and  by  the  terms  of  said  mort- 
gage further  agree,  in  case  proceedings  were  commenced  for  the 
foreclosure  thereof,  to  pay  the  sum  of  one  hundred  dollars  as  attor- 
ney's fees  for  each  foreclosure  so  commenced,  and  did  further  agree 
that,  in  case  of  nonpayment  of  said  taxes  by  said  mortgagor  as  pro- 
vided in  said  mortgage,  said  mortgagee  might  pay  the  same  and  all 
sums  so  paid  should  draw  interest  at  the  rate  of  twelve  per  centum 
per  annum  and  that  said  mortgage  should  stand  as  security  for  all 
sums  so  paid  for  said  taxes  and  for  the  interest  thereon  and  for  said 
attorney's  fees. 

IV.  And  by  the  terms  of  said  note  and  mortgage  it  was  further 
agreed  and  provided  in  substance  that  if  default  should  be  made  in 
either  of  said  payments  or  in  the  performance  of  either  or  any  of 
such  conditions,  said  mortgagee,  or  his  legal  representatives  or 
assigns,  might,  at  once  or  their  election  declare  the  said  principal 
note  due  and  payable  without  notice,  and  might  proceed,  by  fore- 
closure or  otherwise,  to  collect  the  same,  with  accrued  interest  up 
to  the  time  of  payment. 

V.  That  said  mortgage  was  duly  recorded  in  the  office  of  the 
register  of  deeds  in  and  for  the  county  of  Barnes  and  state  of  North 
Dakota,  on  the  second  day  oi  March,  i892,  in  book  14-  of  mortgages, 
at  page  267* 

VI.  That  each  of  said  defendants  has  failed  'to  comply  with  the 
condition  of  said  mortgage  by  omitting,  and  neglecting  to  pay  the 
sum  of  one  hundred  and  sixty  dollars  interest  which  became  due  and 
payable  thereon  on  the  first  day  of  March,  iS96,  none  of  which 
has  been  paid. 

VII.  That  thereupon  plaintiff,  prior  to  the  commencement  of  this 
action,  did  elect  to  and  did  declare  the  whole  sum  secured  by  said 
mortgage  due  and  payable. 

VIII.  That  there  is  now  due  the  plaintiff  on  account  of  said  note 
and  mortgage  the  sum  of  two  thousand  three  hundred  and  twenty  dol- 
lars, with  interest  thereon  at  the  rate  of  ten  per  centum  per  annum 
from  and  since  the  first  day  of  March,  iS96,  on  one  hundred  and  sixty 
dollars;  and  from  and  since  March  1,  iS97,  on  t7vo  thousand  one  hun- 
dred and  sixty  dollars,  together  with  the  sum  of  one  hundred  dollars 
attorney's  fees,  as  provided  therein,  and  current  exchange. 

IX.  That  the  current  rate  of  exchange  on  New  York,  at  Fargo, 
North  Dakota,  is  one  and  one-half  cents  on  each  and  every  hundred 
dollars  or  fractional  part  thereof. 

X.  That  no  proceedings,  at  law  or  otherwise,  have  been  had  for 
the  recovery  of  the  debt  secured  by  said  mortgage  or  any  part 
thereof. 

XI.  That  the  said  dtitn6a.nts  John  Fen  and  Richard  Den  have  or 
claim  to  have  some  interest  in  or  lien  upon  said  mortgaged  premises 
or  some  part  thereof,  which  interest  or  lien  is  subsequent  to  the  lien 
of  plaintiff's  said  mortgage. 

Wherefore  plaintiff  prays  judgment  against  the  defendant  Richard 
Roe  for  the  sum  of  two  thousand  three  hundred  and  twenty  dollars,  and 
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interest  thereon  from  and  after  the  first  day  oi  March.,  j896,  at  the 
rate  of  /en  per  centum  per  annum  on  one  hundred  and  sixty  dollars 
and  from  the  first  day  oi  March.,  iS97,  on  t7i'o  thousand  one  hundred 
aftd  sixty  dollars  and  thirty-three  cents  Neiv  York  exchange,  together 
with  the  sum  of  one  hundred  dollars  attorney's  fees,  and  the  costs 
and  disbursements  of  this  action.  And  that  the  court  order  and 
decree  a  sale  of  the  mortgaged  premises  aforesaid,  or  such  part 
thereof  as  may  be  sufificient  to  pay  the  amount  so  adjudged  to  be 
due,  and  the  costs  of  such  sale,  and  the  payment  out  of  the  proceeds 
thereof  of  the  amount  of  such  judgment,  and  the  cost  of  such  sale,  so 
far  as  such  proceeds  will  pay  the  same;  that  such  sale  be  made  by 
the  sheriff  of  said  county  or  other  suitable  person  to  be  appointed 
by  the  court  for  that  purpose;  that  an  execution  issue  against  the 
property  of  the  defendant  Richard  Roe  for  the  balance  of  said  judg- 
ment that  may  remain  unsatisfied  after  applying  the  proceeds  of 
such  sale  thereon;  that  plaintiff  may  purchase  said  premises  at  such 
sale;  and  that  each  of  said  defendants,  and  all  persons  claiming 
under  them  or  either  of  them  subsequent  to  the  commencement  of 
this  action,  may  be  forever  barred  and  foreclosed  of  any  and  all 
right,  claim,  lien  or  equity  of  redemption  in  said  premises  or  any 
part  thereof,  and  that  the  possession  of  the  premises  so  sold  be 
delivered  to  the  purchaser  on  such  sale  after  the  expiration  of  one 
year  from  such"  sale,  upon  the  production  of  the  deed  of  such  premises, 
made  by  the  person  appointed  by  the  court  in  such  judgment  and 
decree  to  make  such  sale,  or  by  such  other  person  as  the  court  may 
appoint  to  make  such  deed,  and  for  such  other  or  further  relief,  or 
both,  as  may  be  just  and  equitable. 

(^Concluding  with  signature  and  verification  as  in  Form  No.  5928.) 

{kk)  Praying  for  Reformation  of  Mortgage} 

Form  No.  13947.* 

(Precedent  in  McKay  v,  Wakefield,  63  Ind.  28.)* 

[( Venue  and  title  of  court  and  cause,  and  commencement  as  in  Form 
No.  5915)f  that,  on  the  mth  day  of  May,  iS72,  said  Thomas  T 
Wakefield,  by  his  promissory  note,  a  copy  of  which  is  herewith  filed 
and  made  a  part  hereof,  promised  to  pay  to  plaintiff,  or  order,  one 
hundred  and  forty-three  dollars  and  fifty  cents,  with  te7i  per  cent, 
interest  thereon  from  date,  and  that  said  note  is  now  due  and  wholly 
unpaid;   that,  on  said  day,  said  defendants  executed  to  plaintiff  a 

1.  Reformation.  —  Bill  in  chancery  See  also,  generally,  supra,  note  i, 
will  lie  lo  reform  a  mortgage  and  to     p.  448. 

foreclose  it,  notwithstanding  the  statu-  3.  In  this  case   it  was  held   that  the 

tory     remedy     of     foreclosure.       The  complaint    was    sufficient    to    make   a 

statutory    remedy    is     not    exclusive,  prima  facie  case   for  reformation  and 

Mississippi   Valley  Trust   Co.    v.    Mc-  that  the  lower  court  erred  in  sustaining 

Donald,  146  Mo.  467.  a  demurrer  thereto. 

Consult    also,    generally,    the    title  4.  The  matter  to  be  supplied  within 

Reformation.                    •  [  ]   will  not  be  found  in  the   reported 

2.  Indiana.  —  Horner's    Stat.    (1896),  case. 
§g  1086  et  seq.,  575,  279. 
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mortgage  on  the  real  estate  last  hereinafter  described,  a  copy  of 
which  is  also  herewith  filed  and  made  a  part  hereof,  to  secure  the 
payment  of  said  note,  and  that  said  mortgage  was,  on  the  28th  day 
of  May,  i872,  recorded  in  the  record  of  mortgages  in  the  recorder's 
office  in  said  county. 

Plaintiff  avers,  that  it  was  the  intention  of  said  defendants  to 
mortgage  the  following  described  real  estate,  situate  in  Switzerland 
county,  state  of  Indiana^  to  wit:  Being  a  part  {setting  out  correct 
description  of  realty^. 

But,  by  mistake,  the  following  description  was  inserted  in  said 
mortgage,  to  wit :  A  part  of  {setting  out  incorrect  description  inserted  in 
mortgage). 

Plaintiff  further  avers,  that,  before  the  execution  of  said  mortgage, 
said  defendants  had  executed  a  mortgage  on  said  real  estate  to 
plaintiff,  to  secure  the  payment  of  a  sum  of  money  due  plaintiff,  and 
that,  before  the  execution  of  said  mortgage,  said  defendant  Thomas 
T.  Wakefield  pointed  out  to  plaintiff,  by  metes  and  bounds,  the  real 
estate  in  this  paragraph  first  described,  and  said  defendants  agreed 
to  execute  a  mortgage  on  the  same,  but,  by  mistake,  the  description 
last  herein  set  out  was  inserted  in  said  mortgage;  that  the  mortgage 
last  executed  to  plaintiff,  and  which  is  herein  set  out,  was,  by  the 
agreement  of  said  defendants,  to  be  executed  on,  and  made  to  cover, 
the  same  real  estate  which  defendants  had  agreed  to  mortgage, 
herein  referred  to  as  aforesaid. 

Plaintiff  further  avers,  that,  at  the  time  said  first  mortgage  was 
executed,  said  defendant  Thomas  T.  Wakefield  pointed  out  to  this 
plaintiff,  by  metes  and  bounds,  the  real  estate  in  this  paragraph  first 
described,  and  that  defendants  agreed  to  execute  the  mortgage,  in 
this  paragraph  set  out,  to  plaintiff,  to  secure  the  debt  sued  on  herein, 
on  the  real  estate  so  pointed  out;  that,  at  the  time  said  agreement 
was  made,  and  said  mortgage  was  executed,  said  Thomas  T.  Wake- 
field was  the  owner,  in  fee-simple,  of  said  real  estate  so  intended  to 
be  mortgaged  as  aforesaid,  and  was  the  owner  of  no  other  real  estate; 
that  said  defendants,  at  the  time  said  agreement  was  made  and  said 
mortgage  executed,  were  residing  on  said  land,  and  were  in  the 
full  possession  of  the  same,  and  have  been  continuously  since  said 
time  in  the  possession  of  said  land;  and  that  defendants  agreed  to 
execute  the  mortgage  herein  set  out,  so  as  to  include  and  cover  the 
real  estate  on  wh'ich  they  were  residing  and  in  possession  of,  as  afore- 
said; that  plaintiff  was  not  present  at  the  time  said  mortgage  was 
executed,  and  was  ignorant  of  the  fact  that  the  same  did  hot  contain 
a  description  of  the  land  agreed  to  be  mortgaged,  and  so  remained 
ignorant  until  this  action  was  brought  to  foreclose  said  mortgage; 
and  that  he  was  informed  by  defendants  that  the  said  mortgage 
covered  the  said  land  agreed  to  be  mortgaged,  and  which  had  been 
pointed  out,  as  aforesaid. 

Plaintiff  further  avers,  that  said  defendants  have  no  other  property, 
except  the  real  estate  first  in  this  paragraph  described,  out  of  which 
his  said  debt  can  be  made,  and  that,  unless  the  relief  prayed  for  in 
this  paragraph  of  complaint  is  granted,  his  said  debt  will  be  entirely 
lost. 
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Wherefore  plaintiff  prays  judgment  that  said  mortgage  be  reformed 
and  corrected,  so  as  to  include  the  real  estate  first  in  this  paragraph 
described,  and  that  plaintiff  have  judgment  for  hvo  hundred  dollars, 
and  that  said  mortgage  be  foreclosed,  and  said  real  estate,  or  so 
much  thereof  as  may  be  necessary,  be  sold  to  pay  and  satisfy  said 
judgment,  as  other  lands  are  sold  on  execution,  and  for  all  other 
{continuing  and  toiuluding  as  in  Form  No.  5915). 

(//)    When  Plaintiff  Holds  Other  Liem.^ 
Form  No.  13948." 

{Commencing  as  in  Form  No.  139 Jf9,  and  continuing  doiun  to  *.) 

\Na.  That  on  \.\\%  first  day  oi  February,  a.  d.  i85i,  dX  Northport., 
before  Abraham  Kent,  a  justice  of  the  peace  in  and  for  the  town  of 
Huntington.,  in  Suffolk  county.  New  York,  the  plaintiff  recovered  a 
judgment,  which  was  duly  given  by  said  justice  against  the  defend- 
ant, for  one  hundred  Ao\\2iX'&,  in  an  action  wherein  this  plaintiff  was 
plaintiff  and  the  defendant  herein  was  defendant,  which  said  judg- 
ment was  on  the  tenth  day  of  February,  i89i,duly  docketed  in  the  ofifice 
of  the  clerk  of  said  Suffolk  county,  so  as  to  become,  and  still  remains, 
a  lien  on  the  mortgaged  premises. 

{Continuing  and  concluding  as  in  Form  No.  139^9,  substituting,  for 
paragraph  2  in  the  prayer,  the  following-) 

2.  That  the  same  be  sold  and  the  proceeds  applied  to  the  payment 
of  the  costs  and  expenses  of  this  court  and  the  amount  due  on  said 
bond  and  mortgage  and  the  amount  of  such  judgment,  with  interest 
on  said  moneys  up  to  the  time  of  such  payment. 

(ww)    Whole  Debt  Due  on  Default  in  Payment  of  Part.^ 

Form  No.  13949.* 

{Commencement  as  in  Form  No.  5926.) 

I.  That  on  the  fourth  day  of  March,  \S90,  the  defendant,  Richard 
Roe,  made  his  bond  to  the  plaintiff  under  seal,  and  dated  on  that  day, 
conditioned   to  pay  to  the  plaintiff  three  thousand  dollars  on  {stating 

1.  Other  liens  held  by  the  plaintiff,  whole  debt  shall  be  considered  due  and 
which  are  subsequent  to  the  date  of  payable,  a  failure  to  allege  that  the 
the  mortgage,  may  be  set  up  as  claims  debt  is  unpaid  at  the  time  of  bringing 
under  the  suit  to  foreclose  the  mort-  suit  will  not  authorize  a  reversal  of  the 
gage.  Wheeler  v.  Van  Kuren,  i  Barb,  judgment  where  the  petition  did  allege 
Ch.  (N.  Y.)  490;  Tower  v.  White,  10  the  failure  to  pay  interest.  Wilkins  v. 
Paige  (N.  Y.)  395.  Moore,  20  Kan.  538. 

2.  JVew  York.  —  Code  Civ.  Proc,  §  Notice  to  the  mortgagor  that  plaintiff 
1626  et  seq.  has  elected   to  consider  the  whole  sum 

3.  Mortgage  owner  may  foreclose  for  due  for  default  in  payment  of  interest 
unpaid  interest  coupons.  Omaha  L.  need  not  be  alleged.  Broadbent  v. 
&  T.  Co.  V.   Kftton,  (Neb.  1899)  78  N.  Brumback,  2  Idaho  336. 

W.  Rep.  374.  4.  JVew  York. — Code   Civ.    Proc,    § 

Indebtedness  Due  and  Unpaid.  —  Where     1626  et  seq. 
the  mortgage  contains  a  condition   to         See    also,    generally,    supra,    note   i, 
the  effect  that  in  case  of  default  in  pay-     p.  448;    note  3,   this   page;  and    Form 
ment  of  interest  of  a  debt  secured,  the     No.  13946. 
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condition  of  bondy^  and  thereupon  he,  together  with  the  defendant, 
Rachel  Roe,  duly  made  and  acknowledged  their  mortgage  to  the 
plaintiff,  of  even  date  therewith,  as  collateral,  to  secure  the  payment 
of  said  bond  a  copy  of  which  is  annexed  as  a  part  of  this  complaint, 
and  that  by  said  mortgage  they  granted,  bargained  and  sold  to  the 
plaintiff,  his  heirs  and  assigns,  the  following  described  premises: 
(describing  premises'),  which  conveyance  was  nevertheless  upon  the 
condition  that  {stating  condition). 

II.  That  said  mortgage  was  duly  acknowledged,  and  on  Xh^  fourth 
day  of  March.,  iS90,  duly  recorded  in  the  office  of  the  clerk  of  Suffolk 
county,  in  book  Jf2  of  mortgages,  pages  182,  133. 

III.  That  the  interest  on  said  bond  and  mortgage,  which  became 
payable  on  th&  fourth  day  of  March,  i891,  is  still  due  and  un[3q.id; 
and  that  more  than  sixty  days  have  elapsed  since  said  interest  became 
due  and  payable,  and  the  plaintiff  elects  to  deem  the  whole  principal 
sum  to  be  immediately  due  and  payable;  and  there  is  now  justly  due 
to  him  on  said  bond  and  mortgage  three  thousand  dollars,  with  inter- 
est from  th&  fourth  day  of  March,  a.  d,  iS90,  at  six  per  cent,  per 
annum. ^ 

IV.  That  no  proceedings  have  been  had,  at  law  or  otherwise,  for 
the  recovery  of  said  moneys,  or  any  part  thereof,  except  that  hereto- 
fore the  plaintiff  commenced  an  action  in  this  court  against  the 
defendant  to  recover  on  a  promissory  note  for  one  thousand  dollars, 
which  formed  a  part  of  the  indebtedness  for  which  said  bond  and 
mortgage  was  given,  and  on  \\i^  first  day  of  May,  iS91,  judgment  of 
nonsuit  was  given  against  the  plaintiff  on  the  ground  that  the  mort- 
gage merged  the  note.* 

V.  That  the  defendants  Banks  Belk  and  Fred  Nims  have  or  claim 
some  interest  in,  or  lien  on,  said  mortgaged  premises,  accrued  since 
the  lien  of  said  mortgage. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  each  of  the  defendants,  and  all  persons  claiming  under 
them  or  either  of  them,  subsequent  to  the  commencement  of  this 
action,  may  be  foreclosed  of  all  equity  of  redemption  or  other  inter- 
est in  said  mortgaged  premises. 

2.  That  the  same  be  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  costs  and  expenses  of  this  action,  and  the  amount  due  on 
said  bond  and  mortgage,  with  interest  on  said  moneys  up  to  the  time 
of  such  payment. 

3.  That  the  defendant,  Richard  Roe,  may  be  adjudged  to  pay  any 
deficiency  that  may  remain  after  applying  all  of  said  moneys  so 
applicable  thereto. 

{Concluding  with  signature  and  office  address  of  attorney,  and  verifica- 
tion as  in  Form  No.  llJi57.) 

1.  Where  promissory  notes  were  given  above  mentioned   and   described   con- 

and  secured  by  the   mortgage  sought  tains  a  certain  condition,  the  substance 

to  be  foreclosed,   the  allegation   as  to  of  which   is  that  in  case  of  default  in 

the  election  of  the  holder  of  the  mort-  the    payment     of    any    of    the     notes 

gage  to  declare  the  whole  debt  due  may  thereby  secured,  at  the  maturity  of  said 

be  as  follows:  note,  all  the    notes  shall   then    be  con- 

"  That    the    said    mortgage    herein-  sidered   as   due   and  payable;  that  one 
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bb.  Against  Administrator  and  Heirs  of  Mortgagor.' 

Form  No.  13950.' 

{Commencing  as  in  Form  No.  13929,  and  continuing  down  to  *.) 
8rt!.  Your  orator  further  represents  that  afterward,  to  wit,  on  or 
about  X\-\^  first  day  oi  July,  a.  d.  \W0,  the  said  Richard  Roe  departed 
this  life  intestate,  leaving  the  said  Rachel  Roe,  his  widow,  and  the 
said  Robert  Roe  and  the  said  Rebecca  Roe,  his  children,  who  are  minors 
and  his  only  heirs  at  law,  surviving  him;*  that  afterward,  to  wit,  on 
or  about  \}i\^  first  day  of  September,  a.  d.  \W0,  one  Ebenezer  Ellsworth, 
of  Corunna,  in  the  county  oi  Shiawassee,  in  the  state  oi  Michigan,  \fa.s, 
by  t\\e.  Probate  Court  of  the  said  county  of  Shiawassee,  duly  appointed 
administrator  of  the  estate  of  the  sdad  Richard  Roe,  deceased,  who 
thereafterward,  to  wit,  on  or  about  tht  fifth  day  of  y/z/y,  duly  qualified 
as  such  administrator  and  entered  upon  the  performance  of  his 
duties  as  such  administrator,  and  ever  since  that  time  has  been  acting 
as  such  administrator. 

9.  Your  orator  therefore  asks  the  aid  of  this  court  in  the  premises, 
that  the  a.bovt  ndimed  Rachel  Roe,  Robert  Roe,  Rebecca  Roe  a.x\(\  Ebenezer 
Ells7vorth,  administrator  of  the  sddd  Richard  Roe,  deceased,  and  ^rt!«/^j 
Belk,  defendants  in  this  suit,  may  appear  and  answer  your  orator's 
bill  without  oath,  answer  on  oath  being  expressly  waived;  that  a 
guardian  ad  litem  may  be  appointed  for  the  ?,a\6.  Robert  Roe  and  the 
said  Rebecca  Roe,  the  said  minor  heirs  of  the  said  Richard  Roe, 
deceased,  and  that  there  may  be  taken  and  had  a  fair  and  just 
account  touching  the  amount  due  to  your  orator  upon  said  note 
and  indenture  in  the  mortgage  hereinabove  mentioned  and  set 
forth. 

10.  And  that  they  or  some  of  them  may  be  degreed  {continuing  and 
concluding  as  in  Form  No.  13929). 

of  the  notes,  to  wit,  a  note  for  the  sum  Second    paragraph   of   complaint   to 

of  one  thousand  dollars,  payable  on  the  foreclose  against  heir  and   distributee 

fourth  day  of  March,   a.   d.    189/,   has  of  mortgagor  is  set  out  in  substance  in 

become  due  and  the  same  has  not  been  Rutherford    t.    Johnson,    49    S.     Car. 

paid,    nor   any  part   thereof,  whereby,  465. 

under  the   condition    aforesaid,   all   of  Petition  to  foreclose  a   mortgage   is 

the  said  notes   secured    by  said    mort-  set  out  in  full  in  Tatum  v.  Gibbs,  (Ky. 

gage    have  become    and    are  now  due  1897)  41  S.  W.  Rep.  565,  which  was  held 

and    payable,    to    wit,    the  three   notes  to  be  insufficient  because  it  failed    to 

amounting  to  the  sum  of  three  thousand  allege  that  the  heir  had  received  any  of 

dollars,  together  with   interest  thereon  the  money  for  which  the  mortgage  was 

at  the  rate  of  six  per  cent,  per  annum  executed  or  that  the  mortgage  lien  had 

from    the  fourth  day  of  March,  a.  d.  been  verified,  and  the  claim  against  the 

1890."                                                        '  estate,  as  required  by  Ky.  Stat.  (1894), 

1.    Presedents.    —    Bill    to    foreclose  §  3872,  the  bill  being  against  the  land 

against  mortgagor's  devisee  is  set  out  of  a  decedent. 

in  substance  in    Harlem    Co-operative  See  also,  generally,   the  title  ExECU- 

Bldg.,  etc.,  Assoc.  57.  Freeburn,  54  N.  J.  tors  and   Administrators,   vol.  8,  p. 

Eq.  37.  364. 

Bill  to  foreclose  against  devisees  and  2.  Michif^an.  — Comp.  Laws  (1897),  § 

distributees  of  mortgagor  is  set  out  in  515  et  seq. 

part  in  Cornell  v.  Green,  88   Fed.  Rep.  See    also,    generally,   supra,   note   i, 

821.  p.  448. 
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cc.  Against  Corporation  Mortgagor. 
Form  No.  i  395  i.' 
(Precedent  in  Dyer  v.  Sullivan,  18  Tex.  768.)' 
\{yenue^  title  of  court  and  cause ^  and  commencement  as  in  Form  No. 

James  S.  Sullivan.,  a  resident  and  citizen  of  the  county  of  Fort  Bend 
in  the  state  of  Texas.,  complaining  of  Clement  C.  Dyer.,  President  of  the 
Board  of  Trustees  of  the  Richmond  Afale  and  Female  Academy,  who  is 
also  a  resident  of  said  county,  would  most  respectfully  represent  unto 
your  honor,  that  said  academy  is  justly  indebted  to  your  petitioner  in 
the  sum  of  three  hundred  dollars  with  interest  and  more;  but  said 
amount  of  three  hundred  dollars  is  the  amount  for  which  he  brings  this 
suit;  for  this,  that,  on  the  second  day  oi  January,  i854>  your  petitioner 
loaned  to  said  academy  the  sum  of  three  hundred  dollars,  the  payment 
of  which  sum  was  secured  to  your  petitioner  in  this  way,  to  wit:  three 
several  certificates  were  issued  by  said  Dyer,  as  president  as  afore- 
said, for  one  hundred  dollars,  each  dated  the  second  day  of  January, 
1854,  payable  in  twelve  months  from  the  date  thereof,  with  ten  per 
cent,  interest  from  date,  which  certificates  are  hereto  attached  as 
part  of  this  petition,  and  on  the  same  day  a  mortgage  was  executed 
by  said  Dyer,  as  president  as  aforesaid,  on  said  academy  and  tifo 
acres  of  ground  upon  which  the  same  is  located  to  secure  the  pay- 
ment to  petitioner  of  said  sum  with  other  amounts,  all  of  which,  and 
more,  will  fully  appear  by  reference  to  said  mortgage  which  is  hereto 
attached  as  part  of  this  petition.  Petitioner  showeth  unto  your 
honor,  that  the  money,  for  which  said  certificates  were  issued  and 
mortgage  executed,  was  loaned  to  said  Dyer  as  president,  as  afore- 
said, to  assist  in  completing  said  academy.  And  he  further  shows 
that  said  Dyer  was  fully  authorized  to  make  said  mortgage  and  issue 
said  certificates  by  a  resolution  of  the  board  of  trustees  of  said 
academy.  He  further  shows  that  his  debt  aforesaid  has  not  been 
paid  or  any  part  thereof.  He  therefore  prays  that  said  Dyer  may  be 
cited  to  answer  this  petition  at  the  next  term  of  your  honorable 
court,  and  that  petitioner  then  have  judgment  for  his  debt  aforesaid, 
with  interest  as  aforesaid,  and  all  costs  of  suit;  that  said  mortgage 
may  be  foreclosed  and  that  execution  issue  and  said  property  be  sold 
to  pay  said  debt,  and  as  in  duty  bound,  etc. 

[(^Concluding  with  signature  of  attorney  as  in  Form  No.  59SJf..y^ 

1,  Texas.  —  Sayle's  Civ.  Stat.  (1889),  may,  for  aught  that  appears,  be  in 
55  1340;  Rev.  Slat.  (1895),  s;§  1194,  1340.     proper    form.     The    directions    of    the 

See    also,    generally,  supra,    note   i,  charter,   if  it  be  incorporated,    should 

p.  448,  and  Form  No.  6416.  have  been  pursued,  and  there  being  no 

2.  Of  this  form  the  court,  in  the  opin-  evidence  or  plea  io  show  that  the  suit 
ion,  says:  "  This  petition,  on  the  whole,  has  not  been  properly  brought,  or  that 
though  wanting  consistency  and  pre-  the  money  is  not  really  due,  we  must 
cision  in  its  averments,  may  be  taken  hold  that  the  action  is  in  due  form,  and 
as  not  intending  a  personal  action  that  there  is  sufficient  matter  in  the  peti- 
against  Dyer,  but  as  against  the  Acad-  tion  to  authorize  judgment  against  the 
emy;  its  special  object  being  to  fore-  Academy,  and  for  the  sale  of  the  prop- 
close    a    mortgage  on  the  ground    be-  erty  under  mortgage." 

longing  to  the  Academy.  If  this  3.  The  matter  to  be  supplied  within 
institution  be  incorporated,  the  pro-  [  ]  will  not  be  found  in  the  reported 
ceedings,  being  against  the  President,     case. 

611  Volume  12. 


13952.  MORTGAGES.  13953. 

dd.  Against  Executor  and  Heirs  of  Mortgagor. 

Form  No.  13952.' 

(^Commencing  as  in  Form  No.  13950,  and  continuing  down  to  *)  that 
the  said  Richard  Roe,  in  his  lifetime,  duly  made  and  published  his  last 
will  and  testament  in  writing,  bearing  date  the  second  day  of  /anuary, 
A.  D.  iS85,  by  which  one  Ebenezer  Ellsworth  was  appointed  to  be  the 
executor  of  said  last  will  and  testament;  that  after  the  death  of  the 
s,iL\(\  Richard  Roe,  to  wit,  on  or  about  the  fifth  day  oi  July,  a.  d.  i890, 
the  said  Ebenezer  Ellsworth  duly  proved  said  last  will  and  testament 
in  the  Probate  Court  of  the  county  of  Shiawassee,  state  of  Michigan, 
and  took  upon  himself  the  duties  of  executor  of  said  last  will  and 
testament,  having  duly  qualified  as  such  executor. 

9.  Your  orator  therefore  asks  the  aid  of  this  court  in  the  premises 
that  the  above  named  Rachel  Roe,  Robert  Roe,  Rebecca  Roe  and 
Ebenezer  Ellstvorth,  executor  of  the  last  will  and  testament  of  the  said 
Richard  Roe,  deceased,  and  Banks  Belk,  defendants  in  this  suit,  may 
appear  and  answer  (jcontinuing  and  concluding  as  in  Form  No.  13950'). 

ee.  Against  Mortgagors  and  Subsequent  Lien  Holders.* 

Form  No.  13953  .^ 

In    the    Circuit   Court   of  the    United  States   for   the   District    of 

Nebraska. 

jEtna  Life  Insurance  Company  of  Hartford.,  Connecticut., " 
against 

Solomon  C.  Maple,  Phebe  A.  Maple,  IV.  D.  Galbraith, 
Thayer  County  Bank  of  Hebron,  Nebraska;  First 
National  Bank  of  Hebron,  Nebraska;  H.  J.  Bemis,  \  In  Chancery. 
first  name  utiknown;  Susie  Bemis,  A.  G.  Collins,  first 
name  unknown ;  H.  C.  Bigelow,  Claramon  Hunt,  Hen- 
ney  Buggy  Company,  Morris  A.  Bemis  and  Leatha 
M.  Bemis. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Nebraska: 
^tna  Life  Insurance  Company  of  Hartford,  Connecticut,  residing  at 

Hartford,  Connecticut,  and  a  citizen  of  the  state  of  Connecticut,  brings 

this  its  bill  against  Solomon  C.  Maple,  a  resident  of  Thayer  county  in  the 

state  of  Nebraska,  and  a  citizen  of  the  state  of  Nebraska;  Phebe  A. 

Maple,  a  resident  of  Thayer  county,  Nebraska,  and  a  citizen  of  the 

1.  Michigan.  — Comp.  Laws  (1897),  §  that  they  took  with  actual  notice  of  the 
515  et seq.  senior  mortgage  sued  on  and  that  the 

See  also,  generally,  the  title  Execu-  senior  mortgage  was  recorded  properly 

tors  and  Administrators,   vol.  8,  p.  before  the  execution  of  the  junior  mort- 

364.  gage.     Schmidt   v.    Zahrndt,    148   Ind. 

See   also,    generally,   supra,    note   I,  447. 

p.  448.  8.   United  States.  —  Rev.  Stat.  (1878), 

2.  Allegfing  Notice  of  Prior  Mortgage,—  §§  629,  913. 

When    it    is    shown    by    complaint    or         See    also,    generally,   supra,    note   x, 
cross-complaint   to    foreclose   a   mort-     p.  448. 

gage    that  any   of  the  defendants  are         This  bill  is  copied  from  the  original 
junor  mortgagees,  it  must  be  alleged     papers  in  the  case. 
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^tate  ol  Nebraska;  W.  D.  Galbraith,  first  name  unknown,  a  resident 
oi  Thayer  county  in  the  state  of  Nebraska^  and  a  citizen  of  the  state 
of  Nebraska;  Thayer  County  Bank,  a  corporation  under  the  laws  of 
the  state  of  Nebraska;  First  National  Bank  of  Hebron,  a  corporation 
under  the  laws  of  the  United  States;  H.  J.  Bemis,  first  name 
unknown;  Susie  Bemis,  A.  G.  Collins,  first  name  unknown;  all  of 
whom  are  residents  of  Thayer  county,  Nebraska,  and  each  of  whom 
is  a  citizen  of  the  said  stat^  of  Nebraska;  H.  C.  Bigelow,  first  name 
unknown,  a  resident  of  Ogden,  Utah,  and  a  citizen  of  the  state  of 
Utah;  Claramon  Hunt,  a  resident  of  the  state  of  Connecticut,  and  a 
citizen  of  said  state  of  Connecticut;'  Henney  Buggy  Company,  a 
corporation  under  the  laws  of  the  state  of  Illinois,  a  resident  of  Free- 
port,  Illinois,  and  a  citizen  of  the  state  of  Illinois;  Morris  A.  Bemis 
and  Leatha  M.  Bemis;  all  of  whom  are  residents  oi  Bro7vn  county, 
Kansas,  and  each  of  whom  is  a  citizen  of  the  state  of  Kansas.  And 
therefore  your  orator  complains  and  says,  that  the  plaintiff  and 
defendant  above  named  are  residents  and  citizens  of  the  several 
places  hereinbefore  mentioned,  and  that  the  matter  in  controversy 
in  this  suit  exceeds  the  sum  or  value  of  two  thousand  dollars,  exclu- 
sive of  cost  or  interest. 

Further  your  orator  av^s  that  heretofore,  to  wit:  on  the  twenty- 
fifth  (25)  day  of  August,  iB91,  said  Solomon  C.  Maple,  at  Lincoln,^ 
Nebraska,  for  a  valuable  consideration  made,  executed,  and  delivered 
unto  JEtna  Life  Insurance  Company  of  Hartford,  Connecticut,  his  cer- 
tain promissory  note,  in  writing,  of  the  date  last  aforesaid,  whereby 
he  undertook  and  promised  to  pay  unto  the  order  of  your  orator 
certain  sums  of  money,  as  follows,  to  wit:  ox\  January  1st,  iS97,  the 
principal  sum  oi  forty-five  hundred  doUars  ($4^00.00),  at  his  office  in 
Hartford,  with  interest  at  the  rate  of  six  (5)  per  cent,  per  annum, 
payable  on  the  first  day  oi  January,  iS92,  and  annually  thereafter 
until  maturity  as  evidenced  by  six  (5)  interest  notes  of  even  date 
therewith.  It  was  in  said  note  provided  that:  (setting  out  provision 
verbatim)}- 

The  interest  notes,  maturity  on  theyfrj/day  oi  January,  iS92,  iS9S 
and  iS94,  have  been  paid.  The  interest  notes,  maturity  respectively 
January  1st,  iS95,  i896  and  iS97,  have  not  been  paid,  nor  any  part  of 
them  or  any  of  them.  The  principal  sum  became  due  January  1st, 
iS97,  no  part  thereof  has  been  paid  and  more  than  thirty  days  have 
elapsed  since  said  note  became  due  and  payable  before  commencing 
this  suit,  as  will  more  fully  appear  by  the  said  note,  ready  to  be  pro- 
duced in  court,  and  prayed  to  be  taken  as  a  part  of  this  your  orator's 
bill  of  complaint. 

Further  your  orator  represents  and  shows  unto  your  honors,  that 
your  orator  is  the  legal  owner  and  holder  of  said  note,  and  the  mort- 
gage hereinafter  described,  given  to  secure  the  payment  of  said  note, 
and  that  no  proceedings  have  been  had  at  law  for  the  recovery  of  the 
said  mortgage  debt  or  any  part  thereof,  and  that  no  part  of  said  debt 

1.  PrOTision  referred  to  in  text  was  as  agree  to  pay  interest  on  said  principal 
follows:  "If  the  interest  or  principal  from  date  hdreof  until  nuaturity  at  «'§'A/ 
of  this  note,  or  If  any  part  thereof,  is  (<$")  per  cent,  per  annum,  payable  an- 
not  paid  within  jo  days  after  due,   I     nually." 
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has  been  paid,  except  only  the  said  interest  notes  which  matured 
respectively  on  January  1st,  iS92,  iS93  and  iS94,  and  there  still 
remains  due  and  payable  on  said  indebtedness  the  sum  of  /our  thou- 
sand five  hundred  doWsLXs,  the  said  principal  note,  and  the  three  interest 
notes  of  t7vo  hundred  and  sezienty  dollars  each,  which  matured 
respectively  ya/zwarK  ij/,  i2>95,  i8P6and  i8P7  and  the  interest  charge- 
able on  said  principal  sum  from  the  date  of  said  note  until  maturity 
thereof  at  the  rate  therein  specified  and  the  interest  thereon  since  its 
maturity. 

Further  your  orator  represents  and  shows  unto  your  honors,  that 
on  the  t7venty-fifth  day  of  August,  i891,  the  said  Solomon  C.  Maple  dixxd 
Phebe  A.  Maple,  his  wife,  for  the  purpose  of  securing  the  payment  of 
said  moneys  in  said  note  mentioned,  when  the  same  should  become 
.due  and  payable,  made,  executed,  and  delivered  unto  your  orator  a 
certain  mortgage  deed,  ready  to  be  produced  in  court  and  prayed  to 
be  taken  as  a  part  of  this  your  orator's  bill,  whereby  the  said  Solomon 
C.  Maple  and  Phebe  A.  Maple,  his  wife,  did  grant,  bargain,  and  con- 
vey unto  the  said  ^tna  Life  Insurance  Company  of  Hartford,  Con- 
necticut, the  following  described  real  estate,  situate  in  the  county  of 
Thayer,  and  state  of  Nebraska,  to  wit:   {describing  realty). 

Your  orator  further  shows  that  the  s3id  Solomon  C.  Maple  and 
Phebe  A.  Maple  did  by  said  deed  covenant  with  the  said  y£tna  Life 
Insurance  Company,  your  orator,  that  they  are  lawfully  seised  of  said 
premises,  that  they  were  free  from  incumbrance,  and  did  also  cove- 
nant to  warrant  and  defend  the  said  premises  against  the  lawful  claims 
of  all  persons  whomsoever. 

Said  mortgage  deed  was  to  be  void,  however,  if  the  said  Solomon  C. 
Maple  should  well  and  truly  pay  the  said  sums  of  money  in  sai  '  notes 
mentioned,  with  interest  thereon,  according  to  the  tenor  and  effect  of 
said  notes,  and  should  duly  keep  and  perform  all  the  other  covenants 
and  agreements  in  said  mortgage  contained. 

Further  your  orator  represents  and  shows  unto  your  honors  that  it 
was  expressly  stipulated  and  agreed  in  said  mortgage  among  other 
things,  as  follows:   (^setting  out  stipulation  verbatini).'^ 

And  your  orator  represents  that  the  only  interest  notes  which  were 
paid  are  those  which  fell  due  respectively  on  the  ^;'.y/ days  of  ya/^«<zri', 
i?>92,  i893  and  iS94,  and  that  therefore  under  said  mortgage  it  is  your 
orator's  right  that  the  interest  upon  said  principal  sum  shall  be  com- 
puted at  the  rate  of  eight  per  cent,  per  annum  from  the  date  of  said 
mortgage  until  the  date  of  the  maturity  thereof-,  and  that  said  princi- 
pal note  and  every  part  of  it  having  remained  thirty  days  wholly  due 
and  unpaid,  it  is  the  right  of  your  orator  that  said  principal  note  after 

1,  Stipalation  referred  to  in  text  was  iled  on  a  computation   of  interest    at 

as  follows:  said    last    named    rate.     Each   of   said 

"  And  in  case  the  said  principal  note,  principal  and  interest  notes  bearing  in- 

or   the    interest    thereon,    or   any  part  terest  after   maturity  at  the  rate  of  tdn 

thereof,  is  not  paid  within  M/;-/y  days  per  cent,  per  annum,  payable  annually; 

after  due,  then  said  principal  note  shall  said  principal  and  interest  notes  being 

bear  interest  from  date  until  maturity  payable    to    the    order    of    the   ALtna 

at  eight  per  cent,  per  annum,  payable  Life    Insurance    Company    at    its    office 

annually;    and    payments    of    interest  in  the  city  of   Hartford,  state  of   Con- 

made  prior  to  said  default  shall  be  cred-  necticut." 
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the  maturity  thereof  shall  bear  interest  at  the  rate  of  ten  per  cent,  per 
annum  until  paid. 

Further  your  orator  represents  unto  your  honors  that  the  said  mort- 
gage was,  on  the  thirty-first  day  of  August^  iS91,  at  the  hour  of  three 
o'clock  in  the  ^y/ifrnoon  of  said  day,  duly  filed  for  record  in  the  office 
of  the  county  clerk  of  said  Thayer  county,  in  said  state  of  Nebraska, 
and  was  there  recorded  in  Book  No.  6  of  Mortgages,  at  page  10-3. 

Further  your  orator  represents  and  shows  unto  your  honors,  that 
the  defendants  H.  J.  Bemis,  Susie  Bemis,  Morris  A.  Bemis,  Leatha  M. 
Bemis,  Claramon  Hunt,  H.  C.  Bigelmv,  W.  D.  Galbraith,  Thayer 
County  Bank,  First  National  Bank  of  Hebron,  Nebraska,  A.  G.  Collins 
and  Henney  Buggy  Company  each  has  or  claims  to  have,  some  estate 
or  interest  in  said  mortgaged  premises,  or  some  part  thereof,  as  pur- 
chaser, mortgagee,  lessee,  judgment  creditor,  or  otherwise,  but  said 
estate  or  interest,  if  any,  is  subject  and  subsequent  to  the  lien  of 
your  orator's  mortgage. 

But  no  personal  claim  is  made  against  any  of  the  defendants  herein, 
except  the  said  Solomon  C.  Mapl},  who  is  personally  liable  for  said 
indebtedness. 

Your  orator  therefore  prays  the  aid  of  the  court  in  the  premises, 
that  said  defendants  may  appear  and  answer  this  your  orator's  bill 
(but  without  oath,  answer  on  oath  being  expressly  waived). 

That  an  account  may  be  taken  of  the  amount  due  your  orator  on 
said  notes  and  mortgage. 

That  the  defendants,  or  some  of  them,  be  ordered  and  decreed  to 
pay  to  your  orator  what  shall  be  found  to  be  due  it  thereon  with 
interest  and  costs  of  suit,  by  a  day  to  be  appointed  by  the  court. 

And  in  default  thereof,  that  said  defendants  and  all  persons  claim- 
ing through  or  under  them  or  either  of  them,  be  forever  barred  and 
foreclosed  of  and  from  all  right  and  equity  of  redemption  in  and  to 
said  mortgaged  premises  and  every  part  thereof. 

And  that  said  mortgaged  premises  be  sold  under  the  order  and 
decree  of  this  court,  and  the  moneys  arising  from  such  sale  applied 
to  the  payment  of  the  amount  found  due  your  orator  with  costs  and 
attorney's  fee. 

That  the  defendants  personally  liable  be  decreed  to  pay  to  your 
orator  any  deficiency  there  may  be  of  said  mortgage  debt,  and  that 
execution  be  awarded  therefor. 

That  the  purchaser  at  such  sale  be  placed  in  possession  of  said 
mortgaged  premises. 

That  your  orator  may  have  such  other  and  further  relief  as  shall 
be  agreeable  to  equity  and  good  conscience. 

And  so  may  it  please  your  honors  to  grant  unto  your  orator  the 
most  gracious  writ  of  subpoena  to  be  issued  under  the  seal  of  this 
court,  directed  to  Solomon  C.  Maple,  Phebe  A.  Maple,  W.  D.  Gal- 
braith, first  name  unknown ;  Thayer  County  Bank  of  Hebron,  Nebraska; 
First  National  Bank  of  Hebron,  Nebraska;  H.  J.  Bemis,  first  name 
unknown;  Susie  Bemis,  A.  G.  Collins,  first  name  unknown;  H.  C. 
Bigelow,  first  name  unknown;  Claramon  Hunt,  Henney  Buggy  Com- 
pany, Morris  A.  Bemis  and  Leatha  M.  Bemis,  therein  and  thereby 
commanding  {continuing  and  concluding,  as  in  Form  No.  13957'). 
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ff.  Against  Subsequent  Purchaser.' 

Form  No.  13954.* 

(Precedent  in  Groce  v.  Jenkins,  28  S.  Car.  172.)* 
\{yenue  and  title  of  court  and  cause,  and  commencement  as  in  Form 
No.  5P5^.)]* 

1.  That  on  the  twelfth  day  of  September,  iS79,  one  fames  L. 
Ballenger  executed  to  plaintiff  his  three  several  notes,-  all  bearing 
date  of  that  day,  one  for  three  hundred  and  sixty  59-100  dollars, 
payable  ya^wary  i,  i^81;  one  for  three  hundred  and  ninety  two  57-100 
dollars,  payable  yawwary  i,  i8<9^;  and  one  for  four  hundred  and  twenty- 
four  66-100  doWzxs,  pa.ysih\e  fanuary  1,  i883,  all  bearing  interest  from 
their  date. 

2.  That  the  said  James  L.  Ballenger,  on  the  tiventy-second  day  of 
February,  188I,  to  secure  payment  of  said  three  notes  executed  and 
delivered  to  plaintiff  a  deed,  and  thereby  conveyed  by  way  of  mort- 
gage to  plaintiff,  his  heirs  and  assigns,  the  following  lands,  and 
tenements  situate  in  the  said  county  of  Greenville,  to  wit,  {describing 
realty^. 

3.  That  on  the  twenty-sixth  day  of  February,  j881,  the  said  mort- 
gage was  delivered  to  the  register  of  mesne  conveyance  for  said 
county,  to  be  by  him  recorded,  and  was  on  that  day  recorded. 

4.  That  on  the  third  day  oi  Decetnber,  1S8I,  the  said  mortgage 
being  unpaid  and  unsatisfied,  the  sa.\d  fames  Z.  Ballenger  sold  and 
conveyed  seventy-five  acres  of  said  land  to  the  defendant,  W.  F. 
Jenkins,  as  follows:  {describing  realty).  And  on  the  thirty-first  day 
of  December,  1S8I,  the  defendant,  IV.  F.Jenkins,  in  part  payment  of 
the  purchase  money,  executed  to  the  plaintiff  his  note  for  three  hun- 
dred dollars,  with  interest  from  date,  payable  seventy-five  dollars  in 
two  years  from  the  date  thereof,  seventy-five  dollars  and  the  interest  in 
three  years,  and  the  balance  in  four  years,  and  said  note  was  substi- 
tuted for  a  corresponding  amount  of  indebtedness  of  the  said  James 
L.  Ballenger  to  the  plaintiff  under  the  mortgage  aforesaid.  The 
intention,  understanding,  and  agreement  of  all  the  parties  being  that 
sai*d  mortgage  should  stand  as  security  for  the  substituted  note  to 
the  extent  of  the  land  conveyed  by  said  Ballenger  to  %2i\d  Jenkins. 

.5.  That  on  the  third  \z.y  oi  March,  \88Jf.,  the  said  defendant,  W.  F. 
Jenkins,  executed  a  mortgage  on  said  seventy-five  acres  of  land  to  the 
defendant,  Ignatius  F.  Reese,  to  secure  a  debt  of  one  hundred  and 
ninety-four  35-100  dollars,  payable  one-half  November  1,  188 Jf.,  and 
one-half  November  1,  i885. 

1.  Precedent.  —  Bill  to  foreclose  by  grounds  of  appeal  were  as  follows:  i. 
mortgagee  against  purchaser  of  equity  Because  his  honor  erred  in  holding  that 
of  redemption  is  set  out  in  substance  it  was  necessary  to  allege  that  the 
in  Johnes  v.  Outwater,  55  N.  J.  Eq.  agreement  between  the  plaintiff  and 
398,  which  was  held  to  be  defective.  the  defendant  Jenkins,  set  out  in  the 

2.  South  Carolina. —  Code  Civ.  Proc.  complaint,  was  not  in  writing.  2. 
(1893),  §  144  et  seq.  Because  his  honor  erred  in  holding  that 

See  also,  generally,  supra,  note  i,  p.  the  complaint  did  not  state  facts  suf- 

448.  ficient  to  constitute  a  cause  of  action. 

3.  This  complaint  was  held  sufficient  4.  The  matter  to  be  supplied  within 
on  appeal  after  a  demurrer  thereto  had  [  ]  will  not  be  found  in  the  reported 
been  sustained  by  the  trial  court.     The  case. 
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6.  That  the  conditions  of  said  substituted  note  and  of  said  mort- 
gage to  plaintiff  have  been  broken,  and  there  remains  due  and  unpaid 
upon  said  note  and  mortgage  the  sum  oi  three  hundred  and  four  9Q- 100 
dollars,  with  interest  from  the  twenty- eighth  day  of  August,  i886. 

Whereforeplaintiff  prays  judgment:  That  said  mortgage  to  plaintiff 
be  foreclosed  and  the  equity  of  redemption  barred,  the  premises 
ordered  to  be  sold  —  that  is,  so  much  thereof  as  is  covered  by  the 
deed  to  said  ye nh'f is  —  and  the  proceeds  applied  to  the  payment  of 
the  mortgage  debts,  and  execution  awarded  for  the  balance  against  the 
defendant,  IV.  F.  Jenkins.,  and  for  such  other  and  further  relief  as 
may  be  meet  and  proper. 

[{Concluding  with  signature  and  verification  as  in  Form  No.  5932. ^y- 

(Jt)  By  Mortgagee's  Administrator .^ 

AGAINST  mortgagee's  GRANTEES. 

Form  No.  i  39  55.' 

(Precedent  in  Kerr  v.  Lydecker,  51  Ohio  St.  240.)* 

[{Title  of  court  and  cause  as  in  Forms  Nos.  5929,  59Ji.0.')y- 
The  plaintiiff  says  that  on  the  28th  day  oi  January,  a.  d.  i855,  he 
was,  by  the  Surrogate  Court  of  New  York  City,  county  of  New  York, 
and  state  of  Ne7ii  York,  duly  appointed  administrator  of  the  estate  of 
Ellis  H.  Elias,  deceased ;  that  he  gave  bond  as  such  administrator 
and  was  duly  qualified  and  entered  upon  the  discharge  of  the  duties 
of  his  said  office,  and  is  now  the  duly  acting  and  sole  administrator 
of  said  estate.  That  Ellis  H.  Elias  died  intestate,  and  was  at  the 
time  of  his  death  a  resident  of  the  city  of  New  York,  county  of  New 
York,  and  state  of  New  York,  and  that  said  Surrogate  Court  of  New 
York  City,  at  the  time  of  the  appointment  of  said  administrator,  had 
jurisdiction  both  of  the  subject  matter  and  the  person.  The  plaintiff 
says  further,  that  on  or  about  the  ^</ day  oi  March,  a.  d.  \%68,  in  the 
county  of  Gallia,  Ohio,  one  Thomas  Hill,  then  in  full  life,  but  since 
deceased,  was  then  and  there  the  owner  in  fee  simple  and  in  posses- 
sion of  certain  real  estate  in  the  said  Gallia  county,  Ohio,  to  wit: 
{describing  realty');  that  the  said  Thomas  Hill  d\d  on  the  ^j/ day  of 
March,  a.  d.  \%68,  by  his  deed  of  that  date,  duly  executed  and  deliv- 
ered, convey   in  fee  simple  to  the  said  Ellis  H.  Elias,   plaintiff's 

1.  The  matter  to  be  supplied  within  the  decedent's  estate  and  that  no  let- 
[  ]  will  not  be  found  in  the  reported  ters  of  administration  have  been 
case.  granted.     Brunson  v.  Henry,  140  Ind. 

2.  Complaint    by  administratrix   need  455. 

not  allege   that  she   is  the  owner  and  8.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

holder  of  the  note  and  mortgage:  it  is  §  53l6. 

sufficient  to  allege  that  she  is  in  posses-  See   also,   generally,   supra,   note   i, 

sion   thereof.     Locke  v.    Klunker,    123  p. -448. 

Cal.  231.     See  also,  generally,  the  title  4.  This  petition  was  held  good  as  to 

Executors  and  Administrators,  yoI.  form  against  the  following  demurrer: 

8,  p.  364.  Defendants  demurred  to  the  petition  of 

Complaint  by  the  beirs  of  a  deceased  plaintiff    for    the    following     reasons: 

mortgagee  is  not  sufficient  if  it  fails  to  i.    That    the    plaintiff    has    not    legal 

allege  that  there  were  no  debts  against  capacity   to   sue.      2.  That   there   is   a 
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intestate,  then  in  full  life,  but  since  deceased,  his  heirs  and  assigns 
forever,  the  lands  and  tenements  aforesaid,  to  wit:  {describing  realty), 
which  said  deed  of  mortgage  was  on  the  18th  day  of  February,  a.  d. 
i865,  at  the  hour  of  10  o'clock  A.  m.,  duly  left  for  record  in  the 
recorder's  office  of  said  county  of  Gallia,  Ohio,  and  was  duly 
recorded  in  book  5,  at  pages  509  and  510,  record  of  mortgages  of 
said  county  of  Gallia.  The  plaintiff  further  says  that  the  said  deed 
of  mortgage  had  a  condition  thereunder  written  providing  that  if 
the  said  Thomas  Hill  should  pay  or  cause  to  be  paid  his  certain 
promissory  note  of  said  date,  to  wit;  March  2,  iS68,  for  the  sum  of 
^1,000  {one  thousand  doWars),  due  one  year  after  date,  to  wit:  March 
2,  iS69,  then  that  the  said  deed  of  conveyance  should  be  of  no  effect, 
but  otherwise  it  was  to  be  and  continue  in  full  force  and  virtue  in 
law;  and  the  said  plaintiff  further  says  that  the  said  Thomas  Hill  did 
not  pay  the  said  sum  oi  one  thousand  diO\\2.x'E>  or  any  part  thereof  at 
the  time  it  became  due  or  at  any  time,  nor  has  he  or  any  one  else 
since  or  at  any  time  paid  said  sum  or  any  part  thereof  to  plaintiff's 
intestate,  the  said  Ellis  H.  Elias,  nor  to  the  plaintiff,  nor  to  anyone 
for  him  or  said  intestate;  wherefore  said  deed  has  become  absolute. 
The  plaintiff  further  says  that  the  said  Thomas  Hill  departed  this 

life  on  or  about  the  day  of ,  i875;   that  prior  to  his 

death  he  conveyed  said  real  estate,  and  that  the  defendant,  Mary  J. 
Martin,  is  now  in  possession  of  said  real  estate,  claiming  title  under 
the  said  Thomas  Hill,  deceased,  but  that  said  claim  is  subsequent  to 
and  inferior  to  the  claim  of  this  plaintiff.  That  the  defendants, 
James  M.  Kerr  and  August  Ufferfnan,  have  some  claim  or  interest  in 
said  premises  by  virtue  of  certain  mortgage  deeds  from  the  defend- 
ant, Mary  J.  Martin,  but  this  plaintiff  says  that  all  of  said  claims  of 
said  defendants  are  subsequent  to  and  inferior  to  the  claim  of  this 
plaintiff. 

Wherefore  plaintiff  prays  that  an  accounting  may  be  had  of  the 
amount  due  him,  to  wit:  %1,000,  with  interest  from  the  ^dT  day  of 
March,  a.  d.  iS69,  that  the  court  find  and  decree  that  plaintiff's 
claim  is  prior  to  and  superior  to  that  of  all  of  said  defendants,  and 
that  in  default  of  payment  of  the  amount  so  found  due  within  a  short 
time  to  be  named  by  the  court  that  the  said  real  estate  herein 
described  maybe  adjudged  to  be  appraised,  advertised  and  sold,  and 
the  money  arising  therefrom  be  first  applied  to  the  payment  of  said 
sum  of  $1,000,  with  interest  as  found  due  this  plaintiff. 

[{Concluding  with  signature  and  verification  as  in  Form  No.  5929^^ 

(r)  By  Mortgagee's  Assignee."^ 

defect  of  parties  defendant.  But  it  signee  of  mortgage  brings  the  action 
was  held  insufficient  as  showing  that  the  to  foreclose,  the  assignment  under 
cause  of  action  was  barred  by  the  stat-  which  he  claims  title  should  be  set  out. 
ute  of  limitations,  against  a  demurrer  Buckner  v.  Sessions,  27  Ark.  219;  Bar- 
on that  ground.  thol  v.   Blakin,  34  Iowa  452;  Spear  v. 

1.  The  matter  to  be  supplied  within  Hadden,  31  Mich.  265;  Foster  v.  John- 
[]  will  not  be  found  in  the  reported  son,  39  Minn.  378;  Cornelius  z/.  Halsey, 
case.  ir   N.  J.    Eq.   27;  Rose  v.    Meyer,  (Su- 

2.  Assignment  Alleged.  —  Where    as-  preme  Ct.  Spec.  T.)  i  How.  Pr.  (N.  Y.) 
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Form  No.  13956.' 

{Commencing  as  in  Form  No.  13946,  and  continuing  down  to*.) 
Va.  That  said  note  and  mortgage  were  thereafter  and  on  the  ^rst 
day  of  April,  i892,  assigned  and  transferred  to  plaintiff,  by  an  instru- 
in  writing,  dated  on  that  day,  which  said  instrument  was  duly 
recorded  in  the  office  of  the  register  of  deeds  in  and  for  the  county 
of  Barnes  and  state  of  North  Dakota,  on  the  first  day  of  April,  iS92, 
in  book  14-  of  mortgages,  on  page  701. 

VI.  That  each  of  said  defendants  has  failed  to  comply  {continuing 
and  concluding  as  in  Form  No.  139^6). 


274;  Severance  v.  Griffith,  2  Lans.  (N. 
Y.)  38;  Sprague  v.  Rockwell,  51  Vt. 
401;  Hays  w.  Lewis,  17  Wis.  210;  Ercan- 
brack  v.  Rich,  2  Pin.  (Wis.)  441;  2 
Chand.  (Wis.)  100. 

A  judgment  of  foreclosure  is  not  in- 
valid because  the  complaint  did  not  al- 
lege an  assignment  of  the  bond  as  well 
as  of  the  mortgage  to  the  plaintiff, 
where  it  appears  that  such  assignment 
was  proved  at  the  trial.  Preston  v. 
Loughran,  58  Hun  (N.  Y.)  210. 

Where  the  complaint  avers  that  plain- 
tiff is  the  owner  and  holder  of  the  note 
and  mortgage  sued  upon  by  purchase 
and  assignment  for  a  valuable  con- 
sideration, it  is  sufficient,  in  the  absence 
of  a  motion  to  make  more  definite  the 
right  of  the  plaintiff  to  sue.  Brown  v. 
Elwell,  17  Wash.  442. 

Becordation  of  the  assignment  need  not 
be  alleged.  King  i/.  Harrington,  2  Aik. 
(Vt.)  33. 

Precedents.  —  Precedents  of  bills,  com- 
plaints or  petitions  by  the  assignee  of 
the  mortgagee  to  foreclose  mortgages 
are  set  out  in  substance  in  Brown 
V.  Hardcastle,  63  Md.  484;  Baldwin  v. 
Snowden,  11  Ohio  St.  203;  Winship  v. 
West,  6  Ohio  Dec.  93. 

In  Cropley  v.  Eyster,  9  App.  Cas.  (D. 
C)  373,  a  bill  to  foreclose  alleged  in 
substance:  (i)  That  complainant  was 
the  owner  and  holder  of  a  note  for 
$2,000  made  by  said  Cropley  on  Septem- 
ber I,  1873,  payable  to  the  order  of  said 
Frances  M.  Jones,  and  due  two  years 
after  date,  with  interest,  payable  quar- 
terly, at  the  rate  of  nine  per  cent,  per 
annum.  (2)  That  said  note  was  in- 
dorsed and  delivered  by  said  Frances 
M.  Jones  to  complainant  for  a  full  and 
valuable  consideration.  (3)  That  an- 
other note,  for  $1,300,  was  executed  at 
the  same  time  by  said  Cropley  and  pay- 
able to  said  Frances  M.  Jones  at  eigh- 


teen months,  with  interest  at  six  per 
cent,  per  annum.  (4)  That  a  convey- 
ance in  trust  was,  on  the  same  day,  exe- 
cuted by  said  Cropley  and  his  wife  to 
Frederick  W.  Jones,  trustee,  of  certain 
described  land  in  the  city  of  George- 
town, to  secure  the  said  notes;  and 
power  of  sale  was  therein  conferred  in 
case  of  default  in  the  payment  of  the 
principal  of  the  said  notes  or  any  instal- 
ment of  interest  on  either  of  them,  as 
the  same  matured.  (5)  That  about  Oc- 
tober 12,  1881,  complainant  made  an 
agreement  in  writing  with  said  Cropley 
to  reduce  the  interest  on  said  note  to 
seven  per  cent,  per  annum  upon  the  ex- 
press condition  that  he  should  pay,  and 
keep  duly  paid,  the  taxes  and  insurance 
due  and  accruing  due  on  said  premises, 
as  well  as  remit  with  promptness,  and 
free  of  charge  to  her,  the  said  quarterly 
interest  payments.  (6)  That  said  Crop- 
ley  paid  interest  until  March  i,  1895, 
when  he  made  default.  (7)  That  upon 
inquiry  complainant  discovered  that  he 
had  made  default  in  the  payment  of 
taxes  and  that  there  was  then  a  large 
sum  due  on  account  thereof,  with  penal- 
ties and  costs,  that  were  a  charge  upon 
the  said  land.  (8)  That  she  believes  the 
$1,300  note  had  long  since  been  paid 
by  said  Cropley.  (9)  That  the  trustee, 
Fred.  W.  Jones,  died  February  10,  1891, 
after  having  devised  and  bequeathed  all 
of  his  estate  to  his  wife,  said  Frances  M. 
Jones.  (10)  The  prayers  of  the  bill  are 
for  an  order  of  sale  and  the  appointment 
of  a  substitute  trustee  for  said  Fred.  W. 
Jones,  deceased,  and  for  general  relief. 

An  amended  bill  was  filed  June  20, 
1895,  making  the  heirs  at  law  of  said 
Fred.  W.  Jones  parties  defendant. 

1.  NortA  Dakota.— Rev.  Codes  (1895), 
§  5865  ft  seq. 

See  also,  generally,  supra,  note  I, 
p.  448. 
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bb.  Against  Mortgagors,  Subsequent  Lien  Holders  and  Subsequent 

Grantees. 

Form  No.  13957.' 

In    the    Circuit   Court   of    the    United  States   for   the    District   of 
Nebraska. 

The  Rhode  Island  Hospital  Trust  Company,  a  corporation,  ^ 
and  Ross  R.  Mattis,  Trustee,  Complainants, 
against 
William  J.  Hanna,  Nellie  M.  Hanna,  Charles  R.   Van 
Duyn,  Lydia  A.  Van  Duyn,   E.    W.    Van  Duyn,  full 
christian  name  unknown,  The  Lincoln  Savings  Bank 
and  Safe  Deposit  Company,  a  corporation,  John  E.  Hill, 
as  receiver  of  the   Lincoln   Savings   Bank  and  Safe  ^  ^     p. 
Deposit  Company,  l)avit  Bradley  &=  Company,  a  corpo-  ^' 

ration.  The  State  Bank  of  Belvidere,  Nebraska,  a  cor- 
poration, J.  W.  Maple,  full  christian  name  unknown. 
The  Thayer  County  Bank,  a  corporation,  J.  M.  Ben- 
nett, full  christian  name  unknown,  A.  G.  Collins,  full 
christian  name  unknown,  Charles  E.  Baker,  J.    W. 
Lamm,  full  christian  name  unknown.  Defendants. 
Bill  of  Complaint. 
To  the  Honorable    the  Judges  of  the   Circuit  Court  of  the  United 
States  for  the  District  oi  Nebraska: 
I.   T\i&  Rhode  Island  Hospital  Trust  Company,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of  Rhode  Island  and 
located  and  residing  at  Prozndence  in  the  state  of  Rhode  Island,  and  a 
citizen  of  the  said  state  of  Rhode  Island,  and  Ross  R.  Mattis,  Trustee. 
a  resident  and  citizen  of  the  city  of  Champaign  in  the  state  of  Illinois, 
bring  this  their  bill  of  complaint  against  William  J.  Hanna  and  Nellie 
M.  Hanna,  husband  and   wife,  residents  oi  Bethany  xw  the   state  of 
Nebraska,  and  citizens  of  the  state  of  Nebraska,  Charles  R.  Van  Duyn 
SLnd  Lydia  A.  Van  Duyn,h\jLsha.n(X  and  wife,  residents  oi  Lincoln  in  the 
state  oi  Nebraska,  and  citizens  of  the  state  oi  Nebraska,  E.  W.  Van 
Duyn,  a  resident  of  the  county  of  Thayer  in  the  state  of  Nebraska, 
and   a  citizen   of  the   state  of  Nebraska,  J.   M .  Bennett,  whose  full 
christian  name  is  unknown,   a  resident  of  Columbus  in  the  state  of 
Ohio,  and  a  citizen  of  the  state  of  Ohio,  J.  W.  Maple,  whose  place  of 
residence  and  citizenship  is  unknown,  the  Thayer  County  Bank,  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Nebraska,  and  located  at  and  a  resident  of  the  said  state 
of  Nebraska,  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company,  a  cor- 
poration   organized    and    existing   under   the    laws    of   the  state  of 
Nebraska,  and  located  and  residing  at  the  city  of  Lincoln  in  the  state 
of  Nebraska,  and  a  citizen  of  said  state  of  Nebraska,  John  E.  Hill,  as 
receiver  of  said  Lincoln  Savings  Bank  afid  Safe  Deposit  Company,  resid- 
ing at  Lincoln,  in  the  said  state  oi  Nebraska,  and  a  citizen  of  the  state 


'1.    United  States. — Rev.  Stat.  (1878),         See    also, 
§§  629,  913.  p.  448. 

This  bill  is  copied   from  the  original 
papers  in  the  case. 
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oi  Nebraska.,  J.  W.  Lamm.,  full  christian  name  unknown,  a  resident  of 
Golden  in  the  state  of  Colorado.,  and  a  citizen  of  the  state  of  Colorado, 
David  Bradley  or'  Company,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  loiva  and  located  at  and  a  resident 
of  Council  Bluffs  in  the  state  of  Iowa,  and  a  citizen  of  the  state  of 
Iowa,  the  State  Bank  of  Belvidere,  Nebraska,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  iV^f/^r^j-y^a,  and  resident 
oi  Belvidere  in  said  £tate  oi  Nebraska,  and  a  citizen  of  said  state  of 
Nebraska,  A.  G.  Collins,  full  christian  name  unknown,  a  resident 
of  Hebron  in  the  state  of  Nebraska,  and  a  citizen  of  the  state  of 
N'ebraska,  and  Charles  E.  Baker,  a  resident  of  Beatrice,  in  the  state  of 
Nebraska,  and  a  citizen  of  the  state  of  Nebraska;  thereupon  your 
orators  complain  and  say  that  the  complainants  and  the  defendants 
above  named  are  residents  and  citizens  of  the  several  places  herein- 
before mentioned,  and  that  the  matter  in  controversy  in  this  suit 
exceeds  the  sum  or  value  oi  two  thousand  <\o\\ds%,  exclusive  of  interest 
and  the  costs  of  this  action. 

2.  Further  your  orators  aver  that  heretofore,  to-wit:  Upon  the 
first  day  oi  April,  i889,  the  defendants  William  J.  Hanna  and  Nellie 
M.  Hanna,  being  indebted  to  one  James  B.  Russell,  who  then  was  and 
still  is  a  resident  and  citizen  of  the  state  oi' Illinois,  and  residing  at 
Champaign,  in  said  state,  in  the  sum  oi  four  thousand  doWdiX?,,  for  such 
consideration  made,  executed  and  delivered  to  the  said  James  B.  Rus- 
sell, their  certain  promissory  note  in  writing,  whereby  they  undertook 
and  promised  to  pay  to  the  order  of  the  said  James  B.  Russell,  certain 
sums  of  money  as  follows,  to-wit:  the  sum  oi  four  thousand  dollars 
with  interest  thereon  according  to  the  terms  and  conditions  of  the 
said  promissory  note,  as  will  more  fully  appear  by  said  note  ready  to 
be  produced  in  court  by  these  complainants  and  a  copy  of  which  is 
herewith  filed  marked  exhibit"^  "  and  prayed  to  be  taken  as  part 
of  this  your  orator's  bill  of  complaint. 

3.  Further  your  orators  represent  and  show  unto  your  honors  that 
on  \)a^  first  day  of  April,  i889,  the  said  William  J.  Hanna  and  Nellie 
M.  JIanna,  who  then  were  and  still  are  husband  and  wife,  for  the 
purpose  of  securing  the  payment  of  the  said  moneys  in  said  promis- 
sory note  mentioned,  when  the  same  should  become  due  and  payable 
according  to  the  terms  and  conditions  of  the  said  promissory  note, 
made,  executed  and  delivered  unto  your  complainant  Ross  R.  Mattis 
as  trustee,  a  certain  trust  mortgage,  a  true  copy  thereof  marked 
exhibit  "^"  is  filed  herewith  and  prayed  to  be  taken  as  part  of  this 
your  orator's  bill  of  complaint,  whereby  the  said  William  J.'  Hanna 
and  Nellie  M.  Hanna,  did  sell  and  convey  unto  the  said  Ross  R. 
Mattis,  as  trustee,  for  the  use  and  benefit  of  the  said  James  B.  Russell, 
or  his  assigns,  the  following  described  real  estate  situated  in  the 
county  of  Thayer  and  state  of  Nebraska,  to-wit:  {describing  realty^. 

4.  Your  orator  further  shows  that  the  said  William  J.  Hanna  and 
Nellie  M.  Hanna,  did  by  said  trust  mortgage  covenant  with  the  said 
Ross  R.  Mattis,  trustee,  that  they  were  lawfully  seised  with  said  prem- 
ises and  they  did  also  covenant  to  warrant  and  defend  the  said 
premises  against  the  lawful  claims  of  all  persons  whomsover;  the 
said  trust  mortgage  to  be  void,  however,  if  the  said  William  J.  Hanna 
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and  Nellie  M.  Hanna,  their  heirs,  executors  or  administrators  should 
well  and  truly  pay  or  cause  to  be  paid  to  the  said  James  B.  Russell 
or  his  assigns  the  aforesaid  sum  of  money  in  said  note  mentioned 
with  the  interest  thereon  according  to  the  terms  and  conditions  of 
said  promissory  note  and  should  duly  keep  and  perform  all  of  the 
several  covenants  and  agreements  in  said  mortgage  contained 
according  to  the  true  intent  and  meaning  thereof. 

5.  Further  your  orator  represents  and  shows  unto  your  honors 
that  prior  to  the  maturity  of  the  said  note,  for  a  valuable  consideration, 
to-wit:  the  sum  of  four  thousand  (iiO\VA.x:%  by  your  orator  paid  to  the 
said  James  B.  Russell,  the  said  James  B.  Russell  sold,  assigned  and 
delivered  unto  your  orator  the  said  promissory  note,  and  that  your 
orator  is  now  the  legal  owner  and  holder  of  the  said  note  and 
entitled  to  the  security  of  the  said  trust  mortgage  given  to  secure 
the  same  and  entitled  to  receive  the  moneys  due  and  to  become  due 
thereon;  that  no  proceedings  have  been  had  at  law  or  otherwise  for 
the  recovery  of  the  said  mortgage  debt  or  any  part  thereof,  and  that 
no  part  of  the  said  mortgage  debt  has  been  paid. 

6.  Your  orators  further  represent  and  show  unto  your  honors  that 
the  said  trust  mortgage  was  on  X.\\tjifth  day  of  April,  iS89,  at  10:45 
o'clock  A.  M.  duly  filed  in  the  office  of  the  Register  0/  Deeds  of  Thayer 
conxxty,  Nebraska,  2in<\  was  there  recorded  in  book  "/»"  of  mort- 
gages at  page  63Jf.  and  that  the  same  is  a  first  lien  upon  the  premises 
above  described. 

7.  Further  your  orators  represent  and  show  unto  your  honors  that 
it  was  expressly  stipulated  and  agreed  in  said  trust  mortgage  that 
the  whole  of  said  sum  of  money  in  said  note  mentioned  and  the 
interest  thereon  should  immediately  become  due  and  payable  in  any 
of  the  following  events,  that  is  to  say:  that  if  the  said  sum  of  money 
or  any  part  thereof  or  any  interest  thereon  be  not  paid  when  the 
same  is  due,  and  said  default  continue  for  ten  days,  or  if  the  taxes 
and  assessments  against  said  premises  be  not  paid  at  or  before  the 
same  by  law  become  delinquent,  or  if  said  mortgagors  shall  fail  to 
keep  and  perform  any  of  the  covenants  contained  in  said  trust  mort- 
gage on  their  part  to  be  kept  and  performed. 

8.  It  was  further  stipulated  and  agreed  in  said  note  and  mortgage 
that  in  case  of  default  in  payment  of  any  interest  due  upon  said  note 
at  the  time  the  same  became  due  and  if  such  default  continued  for 
thirty  days,  then  the  whole  amount  of  said  principal  and  interest  to 
bear  interest  at  the  rate  of  ten  per  cent,  per  annum  from  the  date  of 
such  default. 

9.  Further  your  orator  represents  and  shows  unto  your  honors  that 
upon  the  twenty-seventh  day  of  December,  iS89,  for  a  valuable  considera- 
tion, the  said  defendants,  William  J.  Hanna  and  Nellie  M.  Hanna, 
made,  executed  and  delivered  to  the  defendant,  Charles  R.  Van 
Duyn  a  good  and  sufificient  warranty  deed  of  and  for  the  said  abo,ve 
described  premises,  and  thereupon  and  thereby  conveyed  to  the  said 
Charles  R.  Van  Duyn  the  said  above  described  premises  subject  to 
the  trust  deed  of  your  orators  above  mentioned  and  the  said  Charles 
R.  Van  Duyn  thereupon  and  thereby  became  the  owner  of  said 
premises. 
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10.  Further  your  orators  represent  and  show  unto  your  honors  that 
upon  the  maturit}^  of  the  above  described  promissory  note,  to-wit: 
upon  the  thirty-first  day  of  March,  1 89^,  the  said  Charles  R.  Van  Duyn 
and  Lydia  A.  Van  Duyn  not  being  prepared  to  pay  the  said  sum  of 
money  so  due  as  aforesaid  applied  for  an  extension  of  the  time  of  the 
payment  of  the  same,  and  in  consideration  thereof  made,  executed 
and  delivered  to  the  said  James  B.  Russell  for  the  use  and  benefit  of 
the  complainant  the  Rhode  Island  Hospital  Trust  Company  a  certain 
extension  agreement  and  coupons  representing  the  interest  to  become 
due  upon  said  promissory  note,  a  copy  of  said  extension  agreement 
and  unpaid  coupons  being  hereto  attached,  marked  exhibit  "C'and 
prayed  to  be  taken   as  a  part  of  this  yo.ur  orators'  bill  of  complaint. 

11.  Your  orators  further  represent  and  show  unto  your  honors  that 
although  the  interest  upon  said  promissory  note  and  the  coupon 
representing  the  same  and  attached  to  said  extension  agreement 
matured  upon  they^r^/day  of  October^  i896,  became  due  and  payable 
upon  the  first  day  of  October,  iS96,  the  said  defendants  who  are  liable 
therefor  have  not  paid  the  same,  but  on  the  contrary  failed,  neglected 
and  refused  to  pay  the  same  or  any  part  thereof  and  have  made 
default  therein,  which  default  has  continued  for  more  than  ten  days 
and  for  more  than  ninety  days,  and  although  the  taxes  for  the  years 
i8.9-i,  i8-9>^and  i8.9<5have  become  due  and  delinquent  the  said  defend- 
ants have  failed  and  neglected  to  pay  the  same  as  required  by  the 
conditions  of  the  said  trust  mortgage,  but  have  allowed  the  said 
premises  to  be  sold  by  the  treasurer  of  Thayer  county,  Nebraska,  for 
the  said  taxes  of  i8Pj  and  \WJf,  and  your  complainants  have  been 
compelled  to  redeem  the  said  premises  from  such  tax  sale  by  the 
payment  of  the  sum  of  ninety  dollars  and  twenty-four  cents  in  order 
to  protect  the  security  of  the  said  Rhode  Island  Hospital  Trust  Com- 
pany in  said  premises,  and  your  orators  have  a  good  and  valid  lien 
upon  said  premises  for  the  sum  so  expended  and  are  entitled  to 
include  the  same  in  the  decree  herein  under  the  terms  and  conditions 
of  the  said  trust  mortgage. 

12.  And  your  complainants  further  show  unto  your  honors  that 
the  said  defendants  have  failed,  neglected  and  refused  to  pay  the 
taxes  upon  said  premises  for  the  year  \W5  and  i8P^,  and  that  said 
taxes  are  due  and  wholly  unpaid,  and  your  complainant  the  Rhode 
Island  Hospital  Trust  Company,  the  owner  and  holder  of  said  promis- 
sory note  and  beneficiary  in  said  trust  mortgage  has  elected  to  declare 
and  hereby  does  declare  the  whole  amount  secured  by  said  trust 
mortgage  to  be  due  and  payable  as  provided  by  the  terms  and  con- 
ditions thereof;  whereby  the  whole  of  said  sum  of  money,  to  wit: 
the  sum  oi  four  thousand  two  hundred  and  ten  dollars  and  t7venty-four 
cents  with  interest  w^ow  four  thousand  one  hundred  and  twenty  dollars 
thereof  from  the  first  day  of  October,  i896,  at  the  rate  of  ten  per  cent, 
per  annum  and  upon  ninety  dollars  and  twenty-four  cents  thereof 
from  the  second  day  of  December,  iS95,  at  the  rate  of  ten  per  cent,  per 
annum  as  provided  for  in  said  note,  extension  agreement  and  trust 
mortgage  became  due  and  still  remains  due  and  payable  from  the 
said  defendants,  William  J.  Hanna  and  Nellie  M.  Hanna  and  Charles 
R.  Van  Duyn  and  Lydia  A.  Van  Duyn  unto  your  complainants. 
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13.  Further  your  orators  represent  and  show  unto  your  honors 
thut  the  defendants,  Charles  R.  Van  Duyn  and  Lydia  A.  Van  Duyn, 
his  wife,  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company.,  E.  IV. 
Van  Duyn,  John  E.  Hill,  as  receiver  of  the  Lincoln  Savings  Bank  and 
Safe  Deposit  Company,  David  Bradley  &=  Company,  the  State  Bank  of 
Belvidere,  Nebraska,  J.  W.  Maple,  the  Thayer  County  Bank,  J.  M. 
Bennett,  A.  G.  Collins,  Charles  E.  Baker,  J.  W.  Lamm,  have,  or  claim 
to  have,  some  interest  in  the  said  mortgaged  premises  or  some  part 
thereof,  as  mortgagees,  judgment  creditors,  owners  of  the  equity  of 
redemption  or  otherwise,  but  that  any  right,  title,  estate  or  interest, 
if  any  such  defendants  may  have,  is  junior,  subject  and  inferior  to 
the  lien  of  your  orators'  trust  mortgage,  which  is  a  first  lien  upon 
said  premises. 

14.  No  personal  claim  is  made  against  any  of  the  defendants  herein, 
however,  except  against  the  said  William  J.  Hanna,  Nellie  M.  Hanna, 
Charles  R.  Van  Duyn  and  Lydia  A.  Van  Duyn,  who  are  personally 
liable  for  the  said  indebtedness. 

15.  In  consideration  whereof  and -forasmuch  as  your  orators  can 
only  have  adequate  relief  in  the  premises  in  this  honorable  court 
where  matters  of  this  nature  are  properly  cognizable  and  relievable, 
your  orators  pray  the  aid  of  this  court  in  the  premises;  that  the  said 
defendants  may  appear  and  answer  this  your  orators'  bill  (but  with- 
out oath,  answer  on  oath  being  expressly  waived). 

16.  That  an  account  may  be  taken  of  the  amount  due  your  orators 
upon  said  note  and  mortgage,  and  that  the  said  defendants  may  be 
decreed  to  pay  to  your  orators  the  said  principal  sum  of  money 
above  mentioned  together  with  said  taxes,  with  the  interest  now  due 
thereon  or  hereafter  to  become  due  and  payable  thereon  at  the  rate 
of  ten  per  cent,  per  annum  according  to  the  tenor  and  condition 
of  said  note  and  mortgage,  together  with  your  orators'  costs  and 
charges  in  this  behalf  expended  by  a  day  to  be  appointed  by  this 
court;  and  in  default  thereof  that  the  said  defendants  and  each  and 
all  of  them  and  all  persons  claiming  under  them  or  either  of  them  or 
otherwise,  may  be  foreclosed  of  and  from  all  right,  title,  interest  or 
equity  of  redemption  and  claim  of,  in  and  to  the  above  described 
premises  and  every  part  thereof  with  the  appurtenances  and  that  all 
and  singular  the  described  premises  with  the  appurtenances  thereunto 
belonging  may  be  sold  under  the  decree  of  this  court  and  that  out 
of  the  money  arising  from  the  sale  of  said  premises  your  complain- 
ants, tVt  Rhode  L stand  Hospital  Trust  Company,  may  be  paid  the  prin- 
cipal sum  due  on  its  said  note  and  mortgage,  including  said  taxes, 
and  all  interest  money  due  and  to  become  due  thereon  with  all  costs 
and  charges  by  your  orators  in  this  behalf  expended;  that  the  pur- 
chaser of  said  sale  be  pla:,ed  in  possession  of  said  premises  and  that 
your  orator  may  have  such  other  and  further  relief  as  shall  be  agree- 
able to  equity  and  good  conscience. 

17.  And  so  may  it  please  your  honors  to  grant  unto  your  orators 
a  writ  of  subpoena  to  be  issued  under  the  seal  of  this  court,  directed 
to  William  J.  Hanna,  Nellie  M.  Hanna,  Charles  R.  Van  Duyn,  Lydia 
A.  Van  Duyn,  E.  W.  Van  Duyti,  the  Lincoln  Savings  Bank  and  Safe 
Deposit  Company,  John  E.  Hill,  as  receiver  of  the  Lincoln  Savings  Bank 
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and  Safe  Deposit  Company,  David  Bradley  er*  Company,  the  State  Bank 
of  Belvidere,  Nebraska,  J.  W.  Maple,  the  Thayer  County  Bank,  J.  M. 
Bennett,  A.  G.  Collins  2Lnd  J.  IV.  Lamm,  thereby  and  therein  command- 
ing them  on  a  certain  day  under  a  certain  penalty  therein  to  be  limited, 
personally  to  appear  before  your  honors  in  this  honorable  court  and 
then  and  there  full,  true  and  perfect  answer  make  to  all  and  singular 
the  premises  and  to  stand,  to  abide  and  perform  such  further  order, 
direction  and  decree  herein  as  to  this  honorable  court  shall  seem  meet. 
And  your  orators  will  ever  pray. 

Griggs,  Rinaker  cSr*  Bibb, 
Solicitors  for  Complainants. 

cc.  Of  Partnership  Assignor. 

Form  No.  13958.' 

(Precedent  in  Hull  z.  Young,  29  S.  Car.  65.) 

[(  Venue  and  title  of  court  and  cause,  and  commencement  as  in  Form 
No.  5932. yf- 

I.  That  they,  Geo.  R.  Sibley,  Asbury  Hull,  and  P.  Brooks  Tobin,  are 
partners  under  the  firm  name  of  Geo.  R.  Sibley  er*  Co. 

II.  That  on  the  20th  day  of  October,  1 8,5,5,  the  defendant  .9.  O. 
Young,  made  and  delivered  his  certain  promissory  note  in  writing, 
and  thereby  promised  to  pay  one  day  after  the  date  thereof,  Benetdr 
Smith  and  S.  C.  Cason,  or  order,  the  sum  of  three  hundred  dollars  for 
value  received.  Copy  annexed  hereto  as  follows:  (^setting  out  note  and 
indorsement  verbatim^. 

III.  That  the  defendant,  .S".  O.  Young,  on  the  30th  day  of  October, 
1S80,  to  secure  the  payment  of  said  note,  executed  and  delivered  to 
Benet  &•  Smith  and  S.  C.  Cason  his  deed,-  and  thereby  conveyed  by 
way  of  mortgage  to  Be  net  &>  Smith  diX\d  S.  C.  Cason,  their  heirs  and 
assigns,  the  following  lands  and  tenements,  situated  in  said  state  and 
county:  one  hundred  and  one  acres,  more  or  less,  bounded  by  lands  of 
IV.  K.  Bradley  and  others,  known  as  the  Findley  place. 

IV.  That  the  condition  of  the  said  mortgage  was  such  that  if  the 
said  S.  O.  Young  shall  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  Benet  &'  Smith  and  S.  C.  Cason  the  said  debt  or  sum  of  money 
aforesaid,  with  interest  thereon  if  any  shall  be  due,  then  this  deed  of 
bargain  and  sale  shall  cease,'  determine,  and  be  utterly  null  and  void, 
otherwise  to  remain  in  full  force  and  effect. 

V.  That  on  the  5th  day  of  November,  the  said  mortgage  was  deliv- 
ered to  the  clerk  of  the  court  and  register  of  mesne  conveyance,  to 
be  by  him  recorded,  and  was  so  recorded  on  the  same  day  in  book  A, 
page  39^.. 

[VI.  That  the  defendant,  Rebecca  J.  Young,  purchased  the  mort- 
gaged premises  herein  described,  on  sales  day  of  December,  i885, 
received  titles  therefor,  and  is  now  in  possession  thereof.]^ 

1.  South  Carolina. — Code  Civ.  Proc.  2.  The  matter  to  be  supplied  within 
(1893),  I  144  et  seq.  [  ]   will  not  be   found   in    the   reported 

See   also,    generally,   supra,    note   i,     case, 
p.  448.  3.  Paragraph  VI  will  not  be  found  in 
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VII.  That  the  plaintiffs  are  the  legal  owners  and  holders  of  the 
said  note  and  mortgage. 

VIII.  That  the  condition  of  the  said  mortgage  has  been  broken, 
and  there  is  due  and  unpaid  thereupon  the  sum  of  three  hundred 
dollars,  with  interest  at  seven  per  cent,  per  annum  from  October  20, 
iS85. 

Wherefore  the  plaintiffs  demand  judgment  of  the  court  that  the 
said  mortgage  may  be  foreclosed,  the  equity  of  redemption  barred, 
the  premises  ordered  to  be  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  said  debt,  and  judgment  awarded  for  the  balance  against 
the  defendant,  6".  O.  Young,  and  for  such  other  and  further  relief  as 
to  the  court  may  seem  legal  and  just. 

^Concluding  with  signature  and  verification  as  in  Form  No.  5P<?^.)]^ 

dd.  Where  Mortgagor  is  Dead,  Asking  for  Receiver. 

Form  No.  13959.' 

In  Chancery  of  Ne-iv  Jersey. 
To  His  Honor  Theodore  Runyon,  Chancellor  of  the  State  oi  New  Jersey: 
Humbly  complaining  showeth  unto  your  honor  your  orator  The 
United  States  Life  Insurance  Company,  a  corporation  of  the  state  of 
New  York,  that  on  or  about  the  twenty-ninth  day  of  January  in  the 
year  one  thousand  eight  hundred  and  seventy-four,  Thomas  Sylvester, 
Elizabeth  Wythe,  wife  of  Richard  Wythe,  all  of  Parsonstown,  county  of 
Kings,  Ireland,  and  Joanna  Stenson,  widow,  of  the  city  oi  New  York, 
became  and  were  justly  indebted  unto  Edward  C.  Delavan  of  the  city 
of  Neiv  York,  in  the  sum  of  three  thousand  dollars;  and  being  so 
indebted,  the  said  Thomas  Sylvester,  Elizabeth  Wythe  and  Richard 
Wythe  her  husband  and  Joanna  Stenson,  widow,  as  aforesaid,  in  order 
to  secure  the  payment  of  the  said  sum  of  money,  with  interest,  did 
make  and  execute,  under  their  hands  and  seals  and  deliver  unto  the 
said  Edward  C.  Delavan  a  certain  bond  or  obligation,  bearing  date  the 
same  day  and  year  last  aforesaid,  in  the  penal  sum  oi  six  thousand  diO\- 
lars  lawful  money  of  the  United  States,  with  a  condition  thereunder 
written,  that  if  the  said  Thomas,  Elizabeth,  Richard  dind  Joanna,  their 
heirs,  executors  or  administrators,  should  well  and  truly  pay  and 
cause  to  be  paid  unto  the  said  JEdward  C.  Delavan,  his  executors, 
administrators  or  assigns,  the  just  and  full  sum  of  three  thousand  diOX- 
lars  lawful  money  aforesaid  on  or  before  the  twenty-ninth  day  of  Janu- 
ary, which  would  be  in  the  year  one  thousand  eight  hundred  and 
seventy-seven,  and  the  interest  thereon  to  be  computed  from  the  date 

the  complaint  set  out  in  the    reported  and    the    complaint   as   amended    was 

case.     An  oral  demurrer  was  interposed  approved. 

to  the  complaint  by  the  defendant,  Re-  1.  The  matter  to  be  supplied,  within 

becca  J.  Young,  which  was  overruled,  []  will  not  be  found  in  the  reported  case. 

leave  being  given  to  amend  by  adding  2.  iVew  fersey  — Gen.  Stat.  (1895),  p. 

paragraph  VI.     On  appeal,  it  was  held  2102,  §  r  et  seq.  . 

that,  although  the  original   complaint  This  bill  is  copied  from   the  original 

was  defective  for  the  reason  that  it  did  papers  in  the  case. 

not  contain  paragraph  VI,  the   allow-  See   also,    generally,   supra,   note   I, 

ance   of    the    amendment    was    proper  p.  448. 
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thereof  at  and  after  the  rate  of  seven  per  cent,  per  annum,  be  paid 
semi-annually,  on  th.^  first  days  oi  July  diWil  January  in  each  year, 
until  said  principal  sum  should  be  fully  paid  and  satisfied,  and  the. 
first  payment  of  said  interest  was  to  be  made  on  iho.  first  day  oi  July 
next  ensuing  the  day  of  the  date  thereof  without  any  fraud  or  other 
delay,  then  the  said  above  obligation  should  be  void,  otherwise  to 
remain  in  full  force  and  virtue,  as  in  and  by  the  said  bond  or  obliga- 
tion and  the  condition  thereof,  reference  being  thereunto  had,  will 
more  fully  and  at  large  appear. 

And  your  orator  further  shows  that  the  said  Thomas  S)  I  ester, 
Elizabeth  Wythe,  wife  of  Richard  Wythe,  and  said  Richard  Wythe  and 
Joanna  Stenson,  widow,  in  order  to  secure  the  payment  of  the  said 
sum  of  money  above  mentioned,  together  with  the  interest  thereon, 
executed  and  delivered  unto  the  said  Ed^vard  C.  Delavan  a  certain 
indenture  of  mortgage  bearing  date  the  same  day  and  year  first 
aforesaid,  made  by  the  said  Thomas  Sylvester,  Elizabeth  Wythe,  wife  of 
Richard  Wythe,  and  said  Richard  Wythe  and  Joanna  Stenson,  widow, 
of  the  first  part,  to  the  said  Edward  C.  Delavan  of  the  second  part. 
Whereby  the  said  party  of  the  first  part  did  grant,  bargain,  sell,  alien, 
release,  convey  and  confirm  unto  the  said  Edivard  C.  Delavan,  the 
said  party  of  the  second  part  to  the  said  indenture  of  mortgage,  and 
to  his  heirs  and  assigns  forever,  all  that  lot  or  parcel  of  land  situate 
in  the  city  oi  Jersey  City,  in  the  county  of  Hudson,  and  state  of  New 
Jersey  {describing  realty^,  together  with  the  privilege  and  limitations 
thereunto  belonging;  together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belonging,  or  in  anywise 
appertaining,  and  the  reversion  and  reversions,  remainder  and  remain- 
ders, rents,  issues  and  profits  thereof;  and  also  all  the  estate,  right, 
title,  interest,  dower  and  right  of  dower,  property,  possession,  claim 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  said  parties  of' 
the  first  part  therein,  of,  in  and  to  the  same,  and  every  part  and  par- 
cel thereof,  with  the  appurtenances;  to  have  and  to  hold  the  therein 
above  granted  and  described  premises,  with  the  appurtenances,  unto 
the  said  Edward  C.  Delavan,  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  to  his  and  their  own  proper  use,  benefit  and  behoof 
forever:  Provided  always,  and  said  indenture  of  mortgage  was  therein 
declared  to  be  upon  this  express  condition,  that  if  the  said  parties 
of  the  first  part  thereto,  their  heirs,  executors  or  administrators, 
should  well  and  truly  pay  unto  the  said  Edward  C.  Delavan,  the  said 
party  of  the  second  part  thereto,  his  executors,  administrators  or 
assigns,  the  said  sum  of  money  mentioned  in  the  condition  of  the 
said  bond  or  obligation,  and  the  interest  thereon,  at  the  time  and 
times,  and  in  the  manner  mentioned  in  the  said  condition,  according 
to  the  true  intent  and  meaning  thereof,  then  the  said  indenture  of 
mortgage,  and  the  estate  thereby  granted,  should  cease,  determine 
and  be  void. 

And  the  said  Thomas  Sylvester  and  Elizabeth  and  Richard  Wythe 
and  Joanna  Stenson,  for  themselves,  their  heirs,  executors  and  admin- 
istrators, did  therein  and  thereby  covenant  and  agree  to  pay  unto 
the  said  Edward  C.  Delavan,  the  said  party  of  the  second  part,  his 
executors,  administrators  or  assigns,   the   said  sum  of  money  and 
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interest,  as  therein  above  mentioned  and  expressed  in  the  conditions 
of  the  said  bond. 

And  your  orator  further  shows  that  after  the  execution  of  the  said 
indenture  of  mortgage,  the  same  was  in  due  form  of  law  acknowl- 
edged and  proved  as  follows,  viz:  The  signatures  of  the  said  Thomas 
Sylvester  and  Richard  Wythe  were  duly  proved  by  Adam  Mitchell,  the 
subscribing  witness  thereto,  and  Elizabeth  Wythe  acknowledged  the 
same  on  the  second  (^dij  of  February,  in  the  year  one  thousand  eight 
hundred  and  seventy-four,  before  John  Shew,  Esquire,  United  States 
vice  consul  for  Dublin  and  the  dependencies  thereof.  And  the  said 
yi7rt!««a6'/^«j<?«  duly  acknowledged  the  same  before  Henry  K.Coddington 
a  notary  public  in  and  for  the  city,  county  and  state  of  New  York,  oxv, 
the  thirty-first  day  of  March  in  said  last  named  year,  and  the  signature 
of  said  notary  public  was  duly  certified  to  by  William  Walsh,  esquire, 
clerk  of  the  city  and  county  of  JVe7a  York  and  also  clerk  of  the  Supreme 
Court  of  the  city  and  county  of  JVeici  York,  the  same  being  a  court  of 
record,  under  his  hand  and  official  seal,  on  t\\it  first  day  of  April  m 
the  year  last  aforesaid.  And  being  so  proved  and  acknowledged 
was  duly  recorded  in  the  office  of  the  clerk  of  the  county  of  Hudson, 
in  book  110  of  mortgages  for  said  county,  on  page  222,  etc.,  on  the 
seventeenth  day  of  April  in  the  year  last  aforesaid,  as  by  the  several 
certificates  endorsed  on  the  said  indenture  of  mortgage  more  fully 
appears. 

And  your  orator  further  shows  unto  your  honor  that  the  said 
Edward  C.  Delavan,  on  the  third  day  of  April  in  the  year  one  thousand 
eight  hundred  and  seventy-four,  by  an  assignment  of  mortgage  bear- 
ing date  on  said  last-mentioned  day,  did  grant,  bargain,  sell,  assign, 
transfer  and  set  over  unto  your  orator  the  said  certain  indenture  of 
mortgage  mentioned  and  described,  together  with  the  bond  or  obli- 
gation therein  described  and  the  money  due  and  to  grow  due  thereon 
with  the  interest;  to  have  and  to  hold  the  same  unto  your  orator  the 
said  party  of  the  second  part  therein,  its  successors  and  assigns  forever, 
subject  only  to  the  proviso  in  the  said  indenture  of  mortgage  mentioned. 

And  your  orator  further  shows  unto  your  honor  that  in  and  by  the 
said  assignment  of  mortgage  the  said  Edward  C.  Delavan  did  make, 
constitute  and  appoint  your  orator,  the  said  party  of  the  second  part 
thereto,  his  true  and  lawful  attorney,  irrevocable  in  his  name  or 
otherwise,  but  at  your  orator's  proper  cost  and  charges  to  have,  use 
and  take  all  lawful  ways  and  means  for  the  recovery  of  the  said 
money  and  interest,  and,  in  case  of  payment,  to  discharge  the  same 
as  fully  as  the  said  Edward  C.  Delavan  might  or  could  do  if  said 
assignment  were  not  made. 

Your  orator  further  shows  that  after  the  execution  of  the  said 
assignment  the  same  was  in  due  form  of  law  proved  by  William  P. 
Powers,  the  subscribing  witness  thereto,  before  Abraham  Van  Horn, 
esquire,  a  master  in  chancery  of  New  Jersey,  on  the  twenty-second  dt.2iy 
of  April  in  the  year  eighteen  hundred  and  seventy-four,  and  duly 
recorded  in  the  office  of  the  clerk  of  the  county,  of  Hudson  on  the 
iiventy-first  day  oi  July  in  said  last  named  year,  in  book  2S  of  assign- 
ments of  mortgages  for  said  county,  page  51^5,  etc.,  as  by  the  several 
certificates  indorsed  thereon  more  fully  appears. 
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To  which  bond  and  mortgage  and  the  said  assignment  above  set 
forth  and  now  in  the  possession  of  your  orator  and  ready  to  be  pro- 
duced and  proved  when  and  where  this  honorable  court  shall  direct, 
your  orator  begs  leave  to  refer. 

And    your   orator   further    shows    that    the    said  Thomas  Sylvester 

departed  this  life  on  or  about  the day  of ,  a.  d.  eighteen 

hundred  and  seventy ,  and  left  him  surviving  his  grandchidren 

and  heirs  at  law  Deborah  Sylvester  Rivtngton,  the  wife  of  A Riving- 

ton,  Thomas  Sylvester,  Mary  Sylvester,  Anthony  Sylvester  and  John  Syl- 
vester, all  of  whom  are  now  of  age  excepting  y^?/;/?  Sylvester,  who  is 
now  aged  about  <f/^^/^^«  years;  and  all  of  whom  reside  in  Rarsons- 
town.  Kings  county,  Ireland.  Your  orators  are  informed  and  believe 
to  be  true  that  said  Thomas  Sylvester  left  a  will  in  which  he  devised 
the  property  in  this  suit  to  the  said  grandchildren  above  mentioned, 
but  in  different  proportions  than  the  same  would  pass  by  the  laws  of 
this  state  in  the  absence  of  a  will. 

And  your  orator  further  shows  that  the  said  ^ Rivington,  the 

husband  of  the  said  Deborah  Sylvester  Rivington,  is  a  sergeant  in  the 
service  oi  Her  Majesty  the  Queen  of  Great  Britain,  and  when  last  heard 
from  was  stationed  at  or  near  Parsonstown,  in  Ireland,  and  claims  some 
interest  in  the  mortgaged  premises  by  virtue  of  being  such  husband, 
which  interest  your  orator  charges  is  subsequent  to  the  lien  of  your 
orator's  said  mortgage. 

.And  your  orator  further  shows  that  the  said  Elizabeth  Wythe  departed 

this  life  on  or  about  the day  of ,  a.  d.  eighteen  hundred 

and   seventy ,  and    left    her   surviving  her   husband,   the  said 

Richard  Wythe,  and  her  children  and  heirs  at  law,  Thomas  Wythe  and 
William  Wythe,  both  of  whom  are  over  twenty-one  years  of  age,  and 
reside  2X  Parsonstown  aforesaid. 

And  your  orator  further  shows  that  Mrs.  Richard  W.,  the  wife  of 
the  said  Richard  Wythe,  Mrs.  Thomas  Sylvester,  the  wife  of  the  said 
Thomas  Sylvester,  Mrs.  Anthony  Sylvester,  the  wife  of  the  said  Anthony 
Sylvester,  Mrs.  John  Sylvester,  the  wife  of  the  said  John  Sylvester, 
Mrs.  Thomas  Wythe,  the  wife  of  the  said  Thomas  Wythe,  and  Mrs.  Will- 
iam Wythe,  the  wife  of  the  said  William  Wythe,  claim,  or  pretend  to 
claim,  an  inchoate  right  of  dower  in  the  equity  of  redemption  of  said 
mortgaged  premises  or  some  interest  therein,  by  virtue  of  being  such 
wives  as  aforesaid,  but  your  orators  charge  and  insist  that  any  such 
claim  that  does  exist,  if  the  same  exists  at  all,  is  subsequent  and  sub- 
ject to  the  lien  and  incumbrance  of  your  orator's  said  mortgage. 

And  your  orator  further  shows  that  the  principal  money  mentioned 
in  the  said  bond  or  obligation,  and  secured  thereby  and  by  the  said 
deed  of  mortgage,  with  large  arrears  of  interest,  still  remains  due 
and  owing  to  your  orator,  no  part  thereof  having  been  paid  to  the 
said  Edivard  C.  Delavan  or  to  your  orator,  so  that  your  orator  is 
greatly  delayed  and  disappointed  in  the  receipt  of  the  said  moneys, 
by  means  of  which  said  several  premises  the  deed  of  mortgage,  and 
the  estate  thereby  mortgaged  as  aforesaid,  has  become  absolute  in 
your  orator  and  its  successors. 

And  your  orator  further  shows  that  the  said  mortgagors  and  their 
heirs  and  representatives,  since  the  execution  of  your  orator's  said 
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mortgage,  have  possessed  and  enjoyed,  and  that  they  do  still  possess 
and  enjoy,  the  said  mortgaged  premises,  with  the  appurtenances, 
and  that  they  have  always  received,  and  still  do  receive,  the  rents, 
issues  and  profits  thereof. 

And  your  orator  further  shows  that  the  said  mortgaged  premises 
are  a  slender  and  scanty  security  for  the  payment  of  the  said  prin- 
cipal and  interest  moneys  so  due  to  your  orator  as  aforesaid,  and 
that  it,  or  some  other  person  or  persons  for  it,  has  frequently,  and 
in  a  friendly  manner,  applied  to  the  said  mortgagors  and  their  heirs 
and  representatives  or  one  of  them,  and  requested  them  (^continuing 
and  concluding  as  in  Form  No.  13934). 

ee.  Where  Original  Parties  Added  Subsequent  Stipulation  to  Mortgage, 

Form  No,  i  396O0' 
(Precedent  in  Farmers,  etc.,  Bank  v.  Sawyer,  7  Wis.  379.)' 

[(Title  of  court  and  cause  as  in  Form  No.  5937.')]'^ 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  upon  information  and  belief,  that  the  defendant,  Amos 
Sawyer,  for  the  purpose  of  securing  the  payment  to  Daniel  Neiohall 
of  the  sum  of  all  moneys  that,  on  a  true  and  fair  adjustment  of 
accounts  between  the  said  Sawyer  and  Newhall,  might  be  found  to 
be  justly  due  and  payable  to  the  said  Neivhall,  on  or  about  the  31st 
day  of  May,  iS56,  executed  and  delivered  to  the  said  JDanie/  Ne^vhall 
a  bond,  bearing  date  on  that  day  in  the  penal  sum  of  twenty  thousand 
dollars,  conditioned  that  if  the  said  Sanyer,  his  heirs,,  executors, 
administrators,  or  any  of  them,  should  well  and  truly  pay  to  the  said 
Daniel  Newhall,  or  to  his  certain  attorney,  executors,  administrators 
or  assigns,  the  just  and  full  sum  of  all  moneys  that,  on  a  true  and 
fair  adjustment  of  accounts  between  the  said  Newhall  and  Sawyer, 
might  be  found  to  be  justly  due  and  payable  to  the  said  Ne^ohall, 
without  any  fraud  or  other  delay,  then  said  bond  shall  be  void; 
otherwise,  to  remain  in  full  force  and  virtue;  and  as  collateral  security 
for  the  payment  of  the  above  indebtedness,  the  said  defendant,  on 
the  same  day,  executed,  duly  acknowledged  and  delivered  to  the  said 
Daniel  Newhall  a  mortgage,  whereby  he  granted,  bargained  and  sold 
to  the  said  Daniel  Newhall  the  following  described  premises,  with 
the  appurtenances  thereto,  that  is  to  say,  (describing  realty),  together 
with  all  the  privileges  and  appurtenances  to  the  same  belonging,  and 
in  case  of  default  in  the  payment  of  said  sum  of  money,  or  any  part 
thereof,  the  said  Daniel  Newhall  was  empowered  to  sell  the  said 
mortgaged  premises  in  due  form  of  law,  and  out  of  the  moneys  aris- 
ing from  the  sale,  to  pay  the  said  sum  of  money  and  interest,  with 
costs  and  expenses  of  the  proceedings  thereupon,  the  surplus  to  be 
returned  to  the  mortgagor. 

And  afterwards  the  said  Sawyer  and  Newhall,  made  an  agreement, 

1.  Wisconsin.  —  Stat.  (1898^,  §  3154  2.  This  form  was  held  good  as  against 
et  seq.  a  demurrer. 

See,   also,   generally,  supra,  note   i  3.  The  matter  to  be  supplied  within 

p.  448.  [  ]  will  not  be  found  in  the  reported  case. 
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which  was  written  upon  the  back  of  the  said  bond,  in  the  following 
words,  to  wit:  {setting  out  agreement  verbatim)}- 

And  the  plaintiff  says  that  on  X.\\t  fifteenth  day  of  November,  i856, 
the  sum  of  sixteen  hundred  thirty-five  25-100  dollars  was  paid  on  said 
bond  and  mortgage.  And  on  the  tiventieth  day  of  December,  i856, 
there  was  paid  on  said  bond  the  sum  of  fifteen  hundred  forty- 
three  90-100  dollars,  and  that  no  other  payment  has  been  made 
thereon,  except  the  sum  of  nine  hundred  and  forty  dollars,  which  was 
paid  thereon  on  the  third  da.y  of  March,  iS57. 

And  the  plaintiff  says  that  the  said  bond  and  mortgage  have  been 
assigned  to  the  plaintiff,  who  is  now  the  lawful  owner  and  holder 
thereof. 

That  the  defendant  had  failed  to  comply  {stating  breach  of  con- 
dition of  mortgage)^  that  there  is  now  due  {stating  amount  due,  includ- 
ing interest);  wherefore  the  plaintiff  demands  judgment  [{continuifig 
and  concluding  as  in  Form  No.  5981).^ 

{d)  By  Mortgagee's  Assignee's  Assignee. 
Form  No.  i  3  9  6  i  .* 

In  Chancery  of  New  Jersey. 
To  His  Honor  Theodore  Runyon,  Chancellor  of  the  State  of  Ne^v  Jersey. 
Humbly  complaining  showeth  unto  your  honor  your  orators,  Thomp- 
son Smith,  James  E.  Craig  and  Ephraim  Smith,  composing  the  firm  of 
Smith,  Craig  and  Company  of  the  city  of  Albany  in  the  state  of  New 
York:  That  on  and  prior  to  the  twenty-third ddcy  of  March,  eighteen 
hundred  and  seventy-three,  The  Marion  Building  Company,  a  corpora- 
tion created  by  and  organized  under  the  laws  of  the  state  of  New 
Jersey,  were  seised  and  possessed  of  certain  land  situate  in  Jersey  City, 
New  Jersey,  and  which  on  a  map  entitled  "  Map  of  Property  of  The 
Marion  Building  Company,  at  Marion,  Hudson  county,  Neiv  Jersey,  sur- 
veyed and  laid  out  by  Mallory  and  Miller,  city  surveyor,"  is  described 
as  {describing  realty)  and  being  so  possessed  they  entered  into  a  con- 
tract with  one  Charles  A.  Crane,  by  which  it  was  agreed,  among  other 
things,  that  he,  the  said  Crane,  his  agents  and  employees,  might  enter 
upon  the  lots  of  land  and  premises,  after  grading  for  the  purpose  of 
erecting  buildings,  and  that  he  should  build  upon  said  lots  t^velve 
dwelling-houses  according  to  the  details  in  said  contract  specified, 
and  that  when  the  buildings  were  fully  encfosed,  roofed,  and  one  coat 
of  plaster  should  have  been  fully  put  on  all  of  said  houses  and  com- 

1.  Agreementreferredtoin  the  text  was  on  said  sum,  at  the  rate  oi  twelve  per 

as  follows:  cent.,  urttil  paid.      Amos  Sawyer. 

"On  a  true  and  fair  adjustment  of  Daniel Newhall." 

accounts,  made  this  third  day  of  Octo-  2.  The  matter  to  be  supplied  within 

l>er,    1 856,    between    us,    the    sum    of  [  ]  will  not  be  found  in  the  reported 

thirteen    thousand  three   hundred  thirty-  case. 

one   jo-ioo   dollars   {ij,j^l70-Jod)    was  8.  New  Jersey. — Gen.  Stat.  (1895),  p. 

found  justly  due  from  the  within  named  2102,  %\  et  seq, 

A.  Sawyer  to  the  within  named  Daniel  This  bill  is  copied  from  the  original 

Newhall,  and  is  the  amount  secured  by  papers  in  the  case. 

the    bond    and    mortgage.     The    said  See   also,   generally,   supra,   note   i. 

Sawyer  further  agrees  to  pay  interest  p.  448. 
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pleted,  and  upon  the  said  Charles  A.  Crane  procuring  a  person  to 
make  a  loan  of  not  less  than  two  thousand  dollars  upon  each  of  said 
houses,  land,  etc.,  the  said  Charles  A.  Cra7ieto  pay  all  the  expensesof 
negotiating  said  loan,  the  said  The  Marion  Building  Company  would 
make,  execute  and  deliver,  sign,  seal  and  acknowledge  a  mortgage 
upon  each  of  said  houses  to  secure  the  loan  or  loans  of  not  more  than 
t7vo thousand doWzvi  within  a  term  of  not  less  than  one\ez.r\\''\X.\\  inter- 
est, provided  that  the  said  loan  or  loans  should  be  paid  to  the  said 
The  Marion  Building  Company  upon  the  delivery  of  the  mortgages. 
After  reciting  what  disposition  should  be  made  of  the  moneys  so 
acquired  it  was  thereon  further  agreed  that  said  Cratie  should  purchase 
said  lots  at  eight  hundred doUars  per  lot,  and  to  pay  the  interest  upon 
the  mortgages  so  to  be  made  until  such  purchase,  and  that  the  deeds 
so  to  be  made  to  him  should  be  subject  to  said  contemplated  mort- 
gages, which  agreement  is  of  record  in  the  office  of  the  register  of 
deeds  and  mortgages  for  Hudson  county  in  book  29Jf.  of  deeds,  on  pages 
2Jf.3,  etc.,  and  to  the  record  of  which  your  orators  for  greater  certainty 
beg  leave  to  refer. 

And  your  orators  further  show  that  afterward,  and  on  or  about  the 
first  day  of  March,  eighteen  hundred  and  seventy-five,  in  pursuance  of 
said  agreement,  the  said  Charles  A.  Cratie  procured  and  presented  to 
the  said  company  one  Robert  A.  McKnight,  of  Jersey  City,  who  was 
willing  to  make  a  loan  of  two  thousand  dollars  on  one  of  said  houses 
in  accordance  with  said  agreement;  and  thereupon  the  said  Robert  A. 
McKnight  did  advance  to  the  said  company  the  said  sum  of  two 
thousa/id  do\\a.rs  and  said  compauy  did  receive  the  same  by  and  with 
the  consent  and  at  the  request  of  said  Charles  A.  Crane,  and  for  the 
purpose  of  making,  executing  and  delivering  to  said  McKnight  a  mort- 
gage for  said  sum  in  accordance  with  the  terms  of  said  agreement, 
and  being  so  indebted,  and  the  conditions  of  said  agreement  being 
fulfilled,  the  said  The  Marion  Building  Company,  in  order  to  secure 
the  payment  of  said  tzvo  thousand  dollars  with  interest  and  to  carry 
out  the  terms  of  the  said  agreement,  did  make  and  execute  under  the 
hand  of  its  president  and  its  corporate  seal  and  deliver  to  the  said 
Robert  A.  McKnight  a  certain  bond  or  obligation  bearing  date  the  said 
first  day  of  March,  eighteen  hundred  and  seventy-five,  in  the  penal  sum 
oi  four  thousand  do\\a.rs  \2i^iu\  money  of  the  United  States,  with  a 
condition  thereunder  written  that  if  the  said  The  Marion  Building 
Company,  its  successors  or  assigns,  should  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  Robert  A.  McKnight,  his  heirs,  executors, 
administrators  or  assigns,  the  just  and  full  sum  oi  two  thousand  doWdiVS 
on  the  first  ddiy  of  March,  which  would  be  in  the  year  one  thousand 
eight  hundred  and  seventy-eight,  with  interest  thereon  to  be  computed 
from  the  day  of  the  date  thereof  at  and  after  the  rate  of  seven  per 
cent,  per  annum,  payable  semi-annually  on  the  first  days  of  September 
and  March  in  each  and  every  year  until  the  whole  of  the  said  principal 
sum  should  be  paid,  without  any  fraud  or  other  delay,  then  the  said 
obligation  should  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

And  it  was  thereby  expressly  agreed  that  should  any  default  be 
made  in  the  payment  of  the  said  interest  or  of  any  part  thereof,  on 
any   day  whereon   the   same    was  made    payable  as    therein    above 
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expressed,  and  should  the  same  remain  unpaid  and  in  arrear  for  the 
space  of  thirty  days,  then  and  from  thenceforth,  that  is  to  say,  after 
the  lapse  of  the  said  thirty  days,  the  aforesaid  principal  sum  of  two 
thousand  do\la.rs,  with  all  arrearage  of  interest  thereon,  should  at  the 
option  of  the  said  Robert  A.  McKnight,  his  heirs,  executors,  adminis- 
trators or  assigns,  become  and  be  due  and  payable  immediately  there- 
after, although  the  period  therein  first  above  limited  for  the  payment 
thereof  might  not  then  have  expired,  anything  therein  before  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding,  as  in  and 
by  the  said  bond  or  obligation  and  the  condition  thereof,  reference 
being  thereunto  had,,  will  more  fully  and  at  large  appear. 

And  your  orators  further  show  that  the  said  The  Marion  Building 
Company,  in  order  to  secure  the  payment  of  the  said  sum  of  money 
above  mentioned,  together  with  the  interest  thereon,  executed  and 
delivered  unto  the  said  Robert  A.  McKnight  a  certain  indenture  of 
mortgage  bearing  date  the  said  first  day  of  March  in  the  year  one 
thousand  eight  hundred  and  seventy-five,  made  by  the  said  The  Marion 
Building  Company  of  the  first  part,  to  the  said  Robert  A.  McKnight  oi 
the  second  part;  whereby  the  said  party  of  the  first  part  did  grant, 
bargain,  sell,  alien,  release,  convey  and  confirm  unto  the  said  Robert 
A.  McKnight,  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  all  that  certain  lot  or  piece  and  parcel  of  land  with  the 
building  erected  thereon  situate,  lying  and  being  in  the  city  of  Jersey 
City  in  the  county  oi  Hudson  and  state  oi  New  Jersey,  which  is 
included  in  and  forms  part  of  a  tract  of  land  belonging  to  The 
Marion  Building  Company,  which  is  laid  out  into  lots  upon  a  map  filed 
in  the  office  of  the  clerk  of  Hudson  county,  entitled  "  Map  of  Prop- 
erty of  The  Marion  Building  Company  at  Marion,  Hudson  County, 
N.  J.,  surveyed  and  laid  out  by  Mallory  and  Miller,  city  surveyors," 
and  which  is  bounded  and  described  as  follows,  that  is  to  say: 
{describing  realty)  which  land  is  a  part  of  the  lands  hereinbefore  in 
this  bill  referred  to;  together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belonging  or  in  anywise 
appertaining,  and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues  and  profits  thereof;  and  also  all  the  estate, 
right,  title,  interest,  property,  possession,  claim  and  demand  whatso- 
ever, as  well  in  law  as  in  equity,  of  the  said  party  of  the  first  part 
therein,  of,  in  and  to  the  same  and  every  part  and  parcel  thereof, 
with  the  appurtenances;  to  have  and  to  hold  the  said  granted  and 
described  premises,  with  the  appurtenances,  unto  the  said  Robert  A. 
McKnight,  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
to  his  and  their  own  proper  use,  benefit  and  behoof  forever:  Pro- 
vided' always,  and  said  presents  were  upon  this  express  condition, 
that  if  the  said  party  of  the  first  part  thereto,  its  successors  or 
assigns,  should  well  and  truly  pay  unto  the  said  party  of  the  second 
part  thereto,  his  executors,  administrators  or  assigns,  the  said  sum 
of  money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
and  the  interest  thereon,  at  the  time  and  times  and  in  the  manner 
mentioned  in  the  said  condition,  according  to  the  true  intent  and 
meaning  thereof,  then  the  said  indenture  of  mortgage,  and  the 
estate  thereby  granted,  should  cease,  determine  and  be  void. 
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And  the  said  party  of  the  first  part  to  said  indenture  of  motion, 
for  itself,  its  successors  and  assigns,  did  covenant  and  agree  to  pay 
unto  the  said  party  of  the  second  part  thereto,  his  executors,  admin- 
istrators or  assigns,  the  said  sum  of  money  and  interest  as  therein 
above  mentioned  and  expressed  in  the  condition  of  said  bond. 

And  it  was  also  agreed  by  and  between  the  parties  to  said  indenture 
of  mortgage  that  the  said  party  of  the  first  part  should  and  would 
keep  the  buildings  erected  and  to  be  erected  upon  the  lands  therein 
above  conveyed  insured  against  loss  or  damage  by  fire  by  insurers, 
and  in  an  amount  approved  by  the  said  party  of  the  second  part 
thereto,  his  executors,  administrators  or  assigns,  and  assign  the 
policy  and  certificates  thereof  to  the  said  party  of  the  second  part 
thereto,  and  in  default  thereof  it  should  be  lawful  for  the  said  party 
of  the  second  part  thereto  to  effect  such  insurance,  and  the  premium 
and  the  premiums  paid  for  effecting  the  same  should  be  a  lien  on  the  said 
mortgaged  premises,  added  to  the  amount  of  the  said  bond  or  obliga- 
tion and  secured  by  said  indenture  of  mortgage,  payable  on  demand 
with  interest  at  the  rate  of  seven  per  cent,  per  annum  from  the  time 
of  payment  of  such  premium  or  premiums. 

And  your  orators  further  show  that  after  the  execution  of  the  said 
indenture  of  mortgage,  the  same  was  in  due  form  of  law  proved  by 
Hamilton  Wallis,  the  subscribing  witness  thereto,  on  the  second  day 
of  March,  a.  d.  eighteen  hundred  and  seventy-five,  before  Francis  B. 
Autz,  esquire,  a  commissioner  for  the  state  of  New  Jersey  for  taking  the 
acknowledgments  and  proofs  of  deeds,  residing  in  the  city  and  state 
of  New  York,  and  duly  recorded  in  the  office  of  the  clerk  in  and  for 
the  said  county  of  Hudson,  in  book  116  of  mortgages  for  said  county, 
page  11^.1,  etc.,  on  the  sixth  day  of  March,  in  the  year  one  thousand 
eight  hundred  and  seventy-five,  as  by  the  several  certificates  indorsed 
on  the  said  indenture  of  mortgage  more  fully  appears. 

And  your  orators  further  show  unto  your  honor  that  the  said 
Robert  A.  McKnight,  on  the  fifth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-five,  by  an  assignment 
of  mortgage  bearing  date  on  said  last  mentioned  day,  did  grant,  bar- 
gain, sell,  assign,  transfer  and  set  over  unto  one  William  F.  Snow 
the  said  certain  indenture  of  mortgage  above  mentioned  and  described, 
together  with  the  bond  or  obligation  therein  described  and  the  money 
due  and  to  grow  due  thereon  with  the  interest;  to  have  and  to  hold 
the  same  unto  the  said  William  F.  Snow,  the  said  party  of  the  second 
part  therein,  his  executors,  administrators  and  assigns,  for  his  and 
their  benefit  or  behoof  forever,  subject  only  to  the  provision  in  the 
said  indenture  of  mortgage  mentioned. 

And  your  orators  further  show  unto  your  honor  that  in  and'by  the 
said  assignment  of  mortgage  the  said  Robert  A.  McKnight  did  make, 
constitute  and  appoint  the  said  William  F.  Snoiv,  the  party  of  the 
second  part  thereto,  his  true  and  lawful  attorney  irrevocable  in  his 
name  or  otherwise,  but  at  the  said  William  F.  Snow's  proper  cost  and 
charges,  to  have,  use  and  take  all  lawful  ways  and  means  for  the 
recovery  of  the  said  money  and  interest  and  in  case  of  payment  to 
discharge  the  same  as  fully  as  the  said  Robert  A.  McKnight  might  or 
could  do  if  said  assignment  were  not  made. 
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And  j'our  orators  further  show  unto  your  honor  that  after  the 
execution  of  the  said  assignment  of  mortgage  the  same  was  in  due 
form  of  law  acknowledged  by  the  said  Robert  A.  McKnight,  before 
J.  Fitch  Mallory,  esquire,  a  commissioner  of  deeds  in  and  for  the 
county  of  Hudson  and  state  of  Netv  Jersey,  on  tht  fifth  day  of  March 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-Jive, 
and  duly  recorded  in  the  office  of  the  clerk  of  the  county  of  Hudson  on 
the  sixth  day  of  March  in  the  year  one  thousand  eight  hundred  and 
seventy- five, \n  liber^^  of  assignmentsof  mortgagesfor  said  county,  page 
653,  etc.,  as  by  the  several  certificates  indorsed  on  the  said  assignment 
of  mortgage  more  fully  appears.  And  your  orators  further  show  unto 
your  honor  that  the  said  William  F.  Snow,  on  the  seventh  day  of  May 
in  the  year  one  thousand  eight  hundred  and  seventy-seven,  by  an  assign- 
ment of  mortgage  bearing  date  on  said  last-mentioned  day,  did 
grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  one  William 
Kenney  the  said  certain  indenture  of  mortgage  above  mentioned  and 
described,  together  with  the  lands  therein  described  and  the  cove- 
nants and  stipulations  therein  contained  and  the  bond  or  obligation 
therein  recited  and  the  money  due  and  to  grow  thereon  with  the 
interest;  to  have  and  to  hold  the  same  unto  the  said  William  Kenney, 
the  said  party  of  the  second  part  thereto,  his  heirs,  executors,  admin- 
istrators and  assigns  forever,  subject  only  to  the  proviso  in  the  said 
indenture  of  mortgage  mentioned. 

And  your  orators  further  show  unto  your  honor  that  in  and  by 
the  said  assignment  of  mortgage  the  said  William  F.  Snow  did  make, 
constitute  and  appoint  the  said  William  Kenney,  the  said  party  of  the 
second  part  thereto,  his  true  and  lawful  attorney,  irrevocable  in  his 
name  or  otherwise,  but  at  the  said  William  Kenney' s  proper  cost  and 
charges  to  have,  use  and  take  all  'lawful  ways  and  means  for  the 
recovery  of  the  said  money  and  interest,  and,  in  case  of  payment,  to 
discharge  the  same  as  fully  as  he,  the  said  William  F.  Snow,  might 
or  could  do  if  said  assignment  were  not  made. 

And  your  orators  further  show  unto  your  honor  that  in  and  by  the 
said  assignment  the  said  William  F.  Snow  did  covenant,  promise  and 
agree  to  and  with  the  said  William  Kenney,  the  said  party  of  the 
second  part  thereto,  that  there  was  at  that  time  owing  upon  the  said 
bond  and  mortgage  the  sum  of  two  thousand  dollars.  With  lawful 
interest  thereon  from  March  1st,  i875. 

And  your  orators  further  show  unto  your  honor  that  after  the 
execution  of  the  said  assignment  of  mortgage  the  same  was  in  due 
form  of  law  acknowledged  by  the  said  William  F.  Snow  before  Roder- 
ick B.  Seymour,  esquire,  a  master  in  chancery  of  New  Jersey,  on  the 
eleventh  day  of  May  in  the  year  one  thousand  eight  hundred  and 
seventy-seven,  and  duly  recorded  in  the  office  of  the  register  of  the 
county  of  Hudson  on  the  twelfth  day  of  May  in  said  last  named  year 
in  book  29  of  assignments  of  mortgages  for  said  county,  page  217,  as 
by  the  several  certificates  indorsed  on  said  assignment  of  mortgage 
more  fully  appears. 

Your  orators  further  show  that  on  the  sixteenth  day  of  October, 
eighteen  hundred  and  seventy- seven,  said  William  F.  Snow  and  William 
Kenney  were  partners  in  business  under  the  firm  name  of  Kenney  &* 
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Snoiv^  and  that  as  such  they  were  indebted  to  your  orators  in  the 
sum  of  six  hundred  and  t7venty-one  dollars,  and  that  on  the  twenty-third 
day  of  the  same  month  they  were  indebted  to  your  orators  in  the 
further  sum  of  six  hundred  and  twenty-one  dollars.  That  your  orators 
thereupon  pressed  for  payment  of  said  moneys,  and  said  Kenney  ^s' 
Snow,  in  order  to  induce  your  orators  to  withhold  suit  for  said 
moneys,  promised  to  give  to  your  orators  two  notes  for  said  moneys  as 
hereinafter  stated  and  to  secure  them  by  an  assignment  of  said  bond 
and  mortgage.  In  pursuance-of  this  agreement  the  said  Kenney  6^  Snmv 
executed  and  delivered  to  your  orators  two  several  promissory  notes  as 
follows:  The  one,  dated  October  sixteen,  eighteen  hundred  and  seventy- 
seven,  iov  six  hundrid  and  twenty-one  dollars,  payable  at  six  months, 
drawn  by  said  Kenney  6^  Snow  to  the  order  of  your*  orators,  and  the 
other,  dated  October  twenty-third,  eighteen  hundred  and  seventy-seven, 
for  the  same  amount,  payable  at  six  months,  at  the  Hudson  County 
National  Bank,  drawn  by  said  Kenney  ^  Snow  to  the  order  of  your 
orators,  and  in  order  to  secure  the  same  in  accordance  with  their  said 
agreement  the  said  William  Kenney,  by  an  assignment  under  his  hand 
and  seal,  dated  the  sixteenth  day  of  November,  eighteen  hundred  and 
seventy-seven,  did  grant,  bargain,  sell,  assign,  transfer  and  set  over 
unto  your  orators  the  said  indenture  of  mortgage,  together  with  the 
lands  therein  described  and  the  covenants  and  stipulations  therein 
contained  and  the  bond  or  obligation  therein  recited  and  the  money 
due  and  to  grow  due  thereon  with  the  interest;  to  have  and  to  hold 
the  same  unto  your  orators,  their  heirs,  executors,  administrators 
and  assigns  fore.ver,  subject  only  to  the  proviso  in  the  said  indenture 
of  mortgage  mentioned,  and  did  thereby  and  therein  constitute  and 
appoint  your  orators  his  true  and  lawful  attorneys,  irrevocable  in  his 
name  or  otherwise  but  at  their  proper  cost  and  charges  to  have,  use 
and  take  all  lawful  ways  and  means  for  the  recovery  of  the  said 
money  and  interest,  and,  in  case  of  payment,  to  discharge  the  same 
as  fully  as  he  could  do  if  said  assignment  were  not  made. 

In  said  assignment,  and  as  a  part  of  the  body  thereof,  there  was 
this  clause  written:  "The  assignment  of  the  above  specified  bond 
and  mortgage  is  made  as  collateral  security  for  the  payment  of  two 
notes  for  six  hundred  and  twenty-one  dollars  each,  made  by  Kenney  c^" 
Snow  to  order  of  Smith,  Craig  &"  Co.,  payable  in  six  months  from 
October  16th  and  23rd,  i877,  at  the  Hudson  County  National  Bank  of 
Jersey  City,  and  is  accepted  by  the  parties  of  the  second  part  with 
the  agreement  that  when  the  aforesaid  notes  shall  have  been  paid 
this  bond  and  mortgage  to  be  reassigned  to  the  said  William  Kenney." 

Your  orators  further  show  that  after  the  execution  of  the  said 
assignment  the  same  was  in  due  form  of  law  acknowledged  by  the 
said  William  Kenney  before  one  Stephen  Morgan,  a  commissioner  of 
deeds,  on  the  sixteenth  day  of  November,  eighteen  hundred  and  seventy- 
seven,  and  duly  recorded  in  the  office  of  the  register  of  deeds  and 
mortgages  for  Hudson  county  on  the  sixth  day  of  December,  a.  d. 
1 877,  at  10  o'clock  A.  m.,  in  book  SO  of  assignments  of  mortgages  for 
said  county,  pages  201,  etc.,  as  by  the  several  certificates  indorsed 
thereon  more  fully  appears. 

Your  orators  further  show  that  when  the  first  said  note,  that  is  the 
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one  dated  October  sixteenth,  came  due,  the  same  was  paid,  but  when 
the  said  second  note,  that  is  the  one  dated  October  twenty-third,  i877, 
came  due,  the  same  was  duly  presented  for  payment  at  the  Hudson 
County  National  Bank  according  to  its  terms,  but  payment  thereof 
was  refused,  and  the  same  was  thereupon  on  the  twenty-sixth  day  of 
April,  eighteen  hundred  and  seventy-eight,  duly  protested  for  non- 
payment by  one  William  Muirheid,  a  notary  public  of  New  Jersey, 
and  the  same  is  now  in  the  possession  of  your  orators  unpaid. 

To  which  bond  and  mortgage  and  the  three  assignments  above  set 
forth  and  the  said  last  mentioned  promissory  note  now  in  the  posses- 
sion of  your  orators  and  ready  to  be  produced  and  proved  when  and 
where  the  court  shall  direct,  your  orators  beg  leave  to  refer. 

Your  oratorsfurther  show  that  they  have  frequently  applied  to  said 
Kenney  &'  Snoiv  for  payment  of  said  last-mentioned  note  with  the 
interest  due  thereon,  but  that  they  have  neglected  to  pay  the  same 
and  every  part  thereof  and  that  the  same  is  still  owned  and  held  by 
your  orators  wholly  unpaid. 

Your  orators  further  show  that  no  deed  of  said  lands  has  ever  been 
made  to  said  Charles  A.  Crane,  and  they  are  informed  and  believe  and 
therefore  charge  that  subsequently  to  the  execution  and  delivery  of 
said  deed  he  failed  to  fulfil  the  terms  of  said  agreement  with  The 
Marion  Building  Company  on  his  part  to  be  performed  and  that  he 
never  became  entitled  to  any  deed  therefor,  but  your  orators  charge 
that  any  equity  the  said  Charles  A.  Crane  may  have  in  said  lands,  if 
he  has  any,  is  subsequent  and  subject  to  the  said  mortgage  so  assigned 
to  and  held  by  your  orators  as  aforesaid. 

To  which  said  land  and  mortgage  and  the  three  assignments  above 
set  forth,  and  the  said  last-mentioned  promissory  note  now  in  the 
possession  of  your  orators,  and  ready  to  be  produced  and  proved 
when  and  where  this  honorable  court  shall  direct,  your  orators  htg 
leave  to  refer. 

And  your  orators  further  show  that  they  have  frequently  applied  to 
the  said  Kenney  <5^  Snow  for  payment  of  said  last-mentioned  note  with 
the  interest  and  protest  fees  due  thereon,  but  that  they  have  neglected 
to  pay  the  same  either  in  whole  or  in  part  and  that  the  same  is  still 
owned  and  held  by  your  orators  wholly  unpaid. 

And  your  orators  further  show  that  after  the  execution,  delivery  and 
record  of  your  orators'  said  mortgage,  and  on  or  about  the  .f^^//M  day 
of  February  in  the  year  one  thousand  eight  hundred  and  seventy- seven, 
by  deed  bearing  date  on  said  last-mentioned  day,  the  said  Charles  A. 
Crane,  in  conjunction  with  Laura  A.,  his  wife,  quit-claimed  all  his 
right,  title  and  interest  in  said  mortgaged  premises  and  other  property 
to  one  Henry  A.  Tilden. 

And  your  orators  further  show  that  no  deed  of  said  mortgaged 
premises  has  ever  been  made  to  said  Charles  A.  Crane  or  said  Harry 
A.  Tilden;  and  your  orators  are  informed  and  believe  and  therefore 
charge  that  subsequently  to  the  execution  and  delivery  of  your  ora- 
tors' said  mortgage,  said  Charles  A.  Crane  and  said  Henry  A.  Tilden 
failed  to  fulfil  the  terms  of  said  agreement  with  The  Marion  Building 
Company  or  its  assigns,  on  the  part  of  said  Crane  to  be  performed, 
and  that  said  Crane  and  said   Tilden,  his  assignee,  never  became 
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entitled  to  any  deed  therefor  from  said  The  Marion  Building  Company 
or  its  assigns,  but  your  orators  charge  that  any  equity  the  said  Charles 
A.  Crane  or  the  said  Henry  A.  Tilden,  his  assignee,  may  have  in  said 
lands,  if  any  they  have,  is  subsequent  and  subject  to  the  heirs  of  the 
said  mortgage  so  assigned  to  and  held  by  your  orators  as  aforesaid. 

And  your  orators  further  show  that  on  the  second  day  of  February, 
eighteen  hundred  and  seventy-six,  one  Enos  Richardson  filed  his  bill  in 
this  court  against  The  Marion  Building  Company  as  an  insolvent  cor- 
poration, and  that  such  proceedings  were  had  in  said  cause  that  on 
the  twentieth  day  oi  June  in  said  last  named  year,  one  Francis  M. 
Carnes  was  appointed  receiver  of  the  said  The  Marion  Buildltig  Com- 
pany and  of  all  its  property  and  assets,  and  qualified  and  acted  and 
still  acts  as  such  receiver,  by  virtue  of  which  said  appointment  the 
said  Francis  M.  Carnes  as  such  receiver  claims  to  have  some  interest 
in  said  mortgaged  premises,  but  your  orators  charge  that  said  suit 
was  commenced  and  said  appointment  made  subsequent  to  the  exe- 
cution, delivery  and  record  of  your  orators'  said  mortgage,  and  and 
interest  said  receiver  may  have  in  said  premises  is  subsequent  any 
subject  to  your  orators'  said  mortgage. 

And  your  orators  further  show  that  after  the  execution,  delivery 
and  record  of  your  orators'  said  mortgage,  and  op  the  seventh  day  of 
September,  eighteen  hundred  and  seventy-six,  Patrick  H.  Dauerty,  as 
sheriff  of  the  county  of  Hudson,  by  virtue  of  executions  issued  on  six 
certain  judgments,  as  follows:  {jetting  out  memoranda  of  Judgments^,^ 
having  first  duly  levied  upon,  advertised  and  sold  the  same  according 
to  law,  by  his  deed  dated  on  said  seventh  day  of  September,  conveyed 
the  said  mortgaged  premises,  together  with  other  property,  to  one 
Charles  F.  Naughton,  and  said  Charles  F.  Naughton,  by  his  deed 
dated  on  the  tenth  day  of  March,  eighteen  hundred  and  seventy- seven, 
conveyed  the  same  to  William  R.  Grace,  of  The  Continental  Life  Insur- 
ance Company  of  New  York,  and  said  William  R.  Grace,  as  such  receiver 
and  individually  in  conjunction  with  Lillius  his  wife,  by  deed  dated 
on  the  twenty-ninth  day  of  January,  eighteen  hundred  and  seventy-eight, 
conveyed  the  same  to  John  P.  O' Neill,  as  receiver  of  the  Continental 
Life  Insuraiice  Company  of  JVe^m  York,  by  virtue  of  which  said  convey- 
ances the  said  John  P.  O' Neill,  as  such  receiver,  claims  to  have  some 
interest  in  said  mortgaged  premises,  but  your  orators  charge  that 
such  interest  by  virtue  of  said  conveyances  is  held  by  sdad  Johti  P. 
O'Neill  as  such  receiver  subject  and  subsequent  to  the  lien  and 
incumbrance  of  your  orators'  said  mortgage  so  assigned  to  and  held 
by  them  as  aforesaid.     (^Here  follows  judgments  in  original  bill.') 

And  your  orators  further  show  unto  your  honor  that  on'or  about  the 
twentieth  day  oi  July,  a.  d.  eighteen  hundred  and  seventy-six,  as  your 

1.  Memoranda   of  six  judgments   were     Henry  Leinbeck  and  John  Betz, 
included  in  the  bill,  each  of  which  was  Partners,  etc., 

designated  by  an  abstract  substantially  vs. 

as  follows:  The  Marion  Building  Company, 

"  New  Jersey  Supreme  QtOyxw,  Frederick  A.   Giles,    William 

Wales     and    George     C.     F. 
Wright,  Partners,  etc.  J 

Judgt.  Nov. 23,  187/.  %4S9-4J-" 
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orators  have  been  informed  and  believe  to  be  true,  The  Security  Bank 
of  the  city  of  New  York  caused  to  be  filed  and  docketed  in  the 
Supreme  Court  of  this  state  an  abstract  of  a  decree  from  the  Court 
of  Chancery  of  this  state,  signed  in  said  court  on  the  eighth  day  of 
March  in  said  last  mentioned  year,  in  a  certain  cause  depending  in 
said  court  wherein  the  said  The  Security  Bank  of  the  city  of  New  York 
was  complainant  and  the  said  The  Marion  Building  Company  was 
defendant,  which  said  decree  was  against  the  said  The  Marion  Build- 
ing Company  as  such  defendant,  for  the  sum  of  twelve  thousand  dollars 
or  some  other  sum,  by  virtue  of  which  said  decree  so  filed  and  dock- 
eted as  aforesaid  the  said  The  Security  Savings  Bank  claims  to  have 
some  lien  upon  the  said  premises,  but  your  orators  charge  that  said 
decree  was  obtained  in  said  Court  of  Chancery  and  was  filed  and  dock- 
eted in  said  Supreme  Court  subsequent  to  the  execution,  record  and 
delivery  and  execution  of  your  orators'  said  mortgage  and  with  full 
notice  thereof,  and,  if  a  lien  at  all  upon  the  said  premises,  is  subse- 
quent to  the  incumbrance  of  your  orators'  said  mortgage. 

And  your  orators  further  show  that  on  or  about  the day  of 

,  A.   D.   eighteen  hundred  and  seventy ,  as  your  orators 

have  been  informed  and  believe  to  be  true,  one  Joseph  Farnesworth 
recorded  a  judgment  against  the  said  The  Marion  Building  Company 
in  the  Court  of  Common  Fleas  of  the  county  of  Hudson  in  this  state 
for  the  sum  of  sixty-five  dollars  a.nd  fifty-six  cents  or  some  other  sum. 

And  your  orators  further  show  that  Ofi  or  about  the  twenty-second 
day  oi  January,  a.  d.  eighteen  hundred  and  seventy-six,  as  your  orators 
have  been  informed  and  believe  to  be  true,  one  William  Duryea 
received  a  judment  against  the  said  The  Marion  Building  Company 
and  one  Charles  A.  Crane  in  the  Circuit  Court  of  the  county  of  Hud- 
son in  this  state  for  the  sum  oi  five  hundred  and  forty-three  dollars  and 
seventy-eight  cents  or  some  other  sum. 

And  your  orators  further  show  that  on  or  about  the  thirtieth  day 
oi  June,  a.  d.  eighteen  hundred  and  seventy-six,  as  your  orators  have 
been  informed  and  believe  to  be  true.  The  First  National  Bank  of 
Jersey  City  recorded  a  judgment  against  the  said  The  Marion  Build- 
ing Company  in  the  Circuit  Court  of  the  county  oi  Hudson  in  this  state 
for  the  sum  of  two  hundred  and  six  dollars  and  eighty-six  cents  or 
some  other  sum. 

And  your  orators  further  show  that  on  or  about  the  third  day  of 
July,  a.  d.  eighteen  hundred  and  seventy-six,  as  your  orators  have 
been  informed  and  believe  to  be  true,  one  Robert  A.  McKnight 
received  a  judgment  against  Charles  A.  Crane  and  The  Marion  Build- 
ing Company,  owners  and  builders,  on  a  lien-claim  filed  on  the  tenth 
day  of  January  in  the  year  last  aforesaid  in  the  Circuit  Court  of  the 
county  of  Hudson  in  this  state  for  the  sum  of  eighteen  thousand  five 
hundred  and  sixty-eight  dollars  and  /w^w/y-^w.?  cents  or  some  other  sum. 

And  your  orators  further  show  that  on  or  about  Xht  fifth  day  of 
July  in  said  last  mentioned  year,  as  your  orators  have  been  informed 
and  believe  to  be  true,  Henry  A.  Tilden  and  Moses  Y.  Tilden  recov- 
ered a  judgment  against  the  said  Charles  A.  Crane  in  the  Circuit  Court 
of  the  county  of  Hudson  in  this  state  for  the  sum  oi  five  thousand  five 
hu  id  red  and  fifty-one  dollars  Z-nd  fifty-one  cents  or  some  other  sum. 
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By  virtue  of  which  said  several  judgments  last  above  mentioned 
the  said  Joseph  Farnesivorih,  Williatn  Duryea^  The  First  National  Bank 
oi  Jersey  City,  Robert  A.  McKnight,  Henry  A.  Tildeti  and  Moses  Y. 
Tilden  severally  claim  to  have  some  interest  in  or  lien  upon  said 
premises,  but  your  orators  charge  that  each  and  every  of  said 
judgments  was  obtained  and  said  lien-claim  was  filed  subsequent 
to  the  execution,  delivery  and  record  of  your  orators'  said  mort- 
gage and  with  full  notice  thereof,  and,  if  a  lien  at  all  upon  said 
premises,  is  subsequent  to  the  incumbrance  of  your  orators'  said 
mortgage. 

And  your  orators  further  show  that  Laura  A.  Crane,  the  wife  of  the 
said  Charles  A.  Crane,  and  Mrs.  Henry  A.  Tilden,  the  wife  of  the  said 
Henry  A.  Tilden,  claims  or  pretends  to  claim  an  inchoate  right  of 
dower  in  the  equity  of  redemption  of  said  mortgaged  premises  or 
some  other  interest  therein  by  virtue  of  the  agreement  with  said 
Charles  A.  Crane  and  the  deed  to  said  Henry  A.  Tilden  above  set  forth, 
but  your  orators  charge  and  insist  that  any  such  claim  that  does 
exist,  if  the  same  exists  at  all,  is  subsequent  and  subject  to  the  lien 
of  your  orators'  said  mortgage. 

And  your  orators  further  show  that  the  whole  of  the  principal 
money  mentioned  in  the  said  bond  or  obligation  and  secured  thereby 
and  by  the  said  deed  of  mortgage,  with  large  arrears  of  interest,  still 
remains  due  and  owing  to  your  orators,  no  part  thereof  having  been 
paid  the  said  Robert  A.  McKnight,  William  F.  Snoiu,  William  Kenney 
or  to  your  orators,  so  that  your  orators  are  greatly  delayed  and  dis- 
appointed in  the  receipt  of  the  said  moneys,  by  means  of  which  said 
several  premises  the  said  deed  of  mortgage,  and  the  estate  thereby 
mortgaged  as  aforesaid,  has  become  absolute  in  your  orators  and 
their  heirs. 

And  your  orators  further  show  that  the  said  The  Marion  Building 
Company  and  its  assigns  and  receiver,  since  the  execution  of  your 
orators'  said  mortgage,  have  possessed  and  enjoyed,  and  that  they 
do  still  possess  and  enjoy,  the  said  mortgaged  premises,  with  the 
appurtenances,  and  that  they  have  always  received,  and  still  do 
receive,  the  rents,  issues  and  profits  thereof. 

And  your  orators  further  show  that  the  said  mortgaged  premises 
are  a  slender  and  scanty  security  for  the  payment  of  the  said  princi- 
pal and  interest  moneys  so  due  to  your  orators  as  aforesaid,  and  that 
they  or  some  other  person  or  persons  for  them  have  frequently  and 
in  a  friendly  manner  applied  to  the  said  The  Marion  Building  Com- 
pany, Francis  M.  Cains,  receiver  of  The  Marion  Building  Company, 
Charles  A.  Crane  and  Laura  A.  Crane,  his  wife,  John  P.  O  Netll, 
receiver  of  The  Continental  Life  Lnsurance  Company  of  New  York. 
Henry  A.  Tilden  and  Mrs.  Henry  A.  Tilden,  his  wife,  William  Kenney, 
Henry  Leinbeck,  John  Betz,  The  First  National  Bank  of  Jersey  City, 
Andrew  L.  Cadmus,  surviving  executor  of  Cecile  Tonnelly,  deceased, 
The  New  Jersey  Ice  Company,  James  Donnelly,  Andrew  J.  Wood,  Mor- 
ris Livingston,  The  Security  Bank  of  the  city  of  New  York,  Joseph 
Farnesworth,  William  Duryea,  Robert  A.  McKnight  and  Moses  Y. 
Tilden,  or  one  of  them,  and  requested  them  {continuing  and  concluding 
as  in  Form  No.  1393 Jf). 
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(2)  To  Foreclose  Canal  Mortgage. 

Form  No.  13962,' 

(  Commencetnent  as  in  Form  No.  Ji277)  Wilhelm  Willtnk,  Junior,  of  the 
City  of  Amsterdatn,  in  the  kingdom  of  the  Netherlands,  that  on  the  thirty- 
jirst  day  of  December,  i2>2Ji.,  the  defendant,  The  Morris  Canal  and 
Banking  Company,  was  duly  incorporated' by  an  act  of  the  legislature 
of  the  state  of  Neiv  Jersey,  entitled  {setting  out  title  of  act),  a  copy  of 
which  said  act  is  hereto  annexed  and  marked  Exhibit  A;  and  that  on 
the  twenty-eighth  day  of  June,  i830,  an  act  supplemental  to  said  act  was 
passed  by  the  said  legislature  of  the  state  of  New  Jersey  entitled  "An 
act  to  amend  an  act  entitled  '  An  act  to  incorporate  a  company  to 
form  an  artificial  navigation  between  the  Passaic  and  Delaware  rivers, 
passed  the  thirty-first  day  of  December,  eighteen  hundred  and  twenty- 
four,'  and  for  other  purposes,"  a  copy  of  which  said  supplement  is 
hereto  annexed  and  marked  Exhibit  B. 

That  after  the  passage  of  the  said  last  mentioned  act,  the  com- 
plainant, by  the  request  and  in  pursuance  of  the  authority  and 
instructions  of  the  board  of  directors  of  the  said  The  Morris  Canal 
and  Banking  Company,  did  in  behalf  of  the  said  company,  and  for 
their  use,  negotiate  a  loan  in  the  said  city  of  Amsterdam  aforesaid, 
oi  seven  hundred  and  fifty  thousand  dioWdss,  which  sum  was  handed  or 
paid  over  to  the  said  company;  and  the  said  The  Morris  Canal  and 
Banking  Company,  for  the  purpose  of  securing  the  repayment  of  the 
said  capital  sum  of  seven  hundred  and  fifty  thousand  dollars  with 
interest  on  the  same,  made  and  executed  in  due  form  of  law,  and 
delivered  to  the  complainant,  their  certain  indenture  of  mortgage, 
bearing  date  the  twenty-ninth  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty,  and  made  between  the  said 
The  Morris  Canal  and  Banking  Company,  of  the  first  part,  and  the 
complainant,  by  the  name  and  description  of  Wilhelm  Willink,  Junior, 
of  the  city  of  Amsterdatn,  in  the  kingdom  of  the  Netherlands,  merchant, 
being  the  agent  and  trustee  of  the  several  subscribers  to  the  loan 
thereinafter  mentioned,  of  the  second  part;  and  in  and  by  the  said 
indenture  of  mortgage  it  is  recited  and  set  forth  {setting  out  substance 
of  recitals  of  mortgage).  ^ 

1.  Newfersey.  —  Rev.  Stat.  (1877),  p.         See   also,    generally,  supra,    note   i, 

116,  §  17;  Gen.  Stat.  (1895),  p.  2102,  §1  p.  448. 
et  seq.  2.  The  substance  of  the  recitals  referred 

This  bill  is  based  upon  the  bill  set  to  in  the  text  were  in  effect  as  follows: 
out  in  substance  in  Willink  v.  Morris  That  whereas  the  complainant,  in  pur- 
Canal,  etc.,  Co.,  4  N.J.  Eq.  377.  In  suance  of  the  authority  and  instruction 
this  case  it  was  held  that  the  mortgagee  of  the  board  of  directors  of  the  Morris 
might  file  a  bill  to  foreclose  in  his  own  Canal  and  Banking  Company,  lately 
name  without  m?king  his  cestuis  que  negotiated  and  concluded  in  the  said 
trustent  parties,  as  to  enforce  the  rule  city  of  Amsterdam  and  an  agreement 
in  equity,  that  the  nominal  trustee  for  a  loan  of  seventy-five  thousand  dol- 
cannot  bring  a  suit  in  his  own  name  lars,  to  be  advanced  by  the  subscribers 
without  joining  the  names  of  the  per-  thereto  according  to  the  sums  sub- 
sons  having  the  beneficial  interest,  scribed  by  each  of  them  respectively, 
would  work  as  a  great  inconvenience  by  the  conditions  of  which  agreement 
or  hardship.  the  said  loan  was  to  bear  interest  at  the 
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That  on  the  twenty-ninth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty,  before  William  H.  Maxwell,  a 
commissioner  to  take  the  acknowledgment  of  deeds,  etc.,  personally 
appeared  Caihvallader  D.  Colden,  with  whom  the  said  commissioner 
was  personally  acquainted,  and  who  was  known  to  said  commissioner 
to  be  the  president  of  the  corporation  styled  The  Morris  Canal  and 
Banking  Company,  the  grantors  named  in  the  said  indenture,  and  who 
as  such  president  is  a  subscribing  witness  to  the  execution  of  the 
said  indenture;  and  the  said  commissioner  having  first  made  known 
to  him  the  contents  of  said  indenture,  and  the  said  Cadwallader  D. 
Colden  being  by  said  commissioner  duly  sworn,  did  depose  and  say, 
that  the  seal  affixed  to  said  indenture  was  the  corporate  seal  of  the 
said  company,  that  the  same  was  so  affixed  thereto  by  the  authority 


rate  of  five  per  cent,  per  annum,  to  be 
paid  half-yearly,  that  is  to  say,  on  the 
first  day  of  July  and  on  the  first  day  of 
January  in  each  year  until  its  reim- 
bursement, and  the  capital  sum  to  be 
reimbursed  by  five  equal  annual  in- 
stalments, commencing  the  first  day  of 
January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-six; 
and  that  the  said  interest,  and  also  the 
said  instalments  of  principal,  should  be 
paid  in  Amsterdam  to  the  complainant, 
representing  the  said  lenders,  or  to  his 
successor  or  successors  in  the  said 
trust  or  to  such  person  or  persons  as 
he  or  they  might  substitute  or  appoint 
for  that  purpose;  and  that  the  payment 
thereof  should  be  secured  by  the  pledge 
and  hypothecation  of  the  Morris  canal 
belonging  to  the  said  company,  with 
its  appendages  and  appurtenances,  and 
the  annual  revenues,  chartered  rights 
and  property  of  the  said  company 
thereinafter  mentioned;  and  that  the 
said  conditions  had  been  approved  and 
confirmed  by  the  board  of  directors  of 
the  said  company;  and  thereupon  the 
said  indenture  of  mortgage  witnessed 
that  the  said  "The  Morris  Canal  and 
Banking  Company,"  for  the  purpose 
of  securing  the  reimbursement  of  the 
said  capital  sum,  and  the  due  payment 
of  the  said  interest,  according  to  the 
conditions  of  the  said  agreement,  and 
in  consideration  of  the  sum  of  one  dol- 
lar, to  them  in  hand  paid  by  the 
complainant,  the  receipt  whereof  was 
thereby  acknowledged,  and  in  pursu- 
ance of  the  power  and  authority  for 
that  purpose  given  and  granted  to  them 
by  the  laws  of  the  said  state  of  New 
Jersey,  had  granted,  bargained,  sold, 
assigned,  transferred  and  set  over,  and 
by  the  said  indenture  of  mortgage  did 
grant,   bargain,  sell,    assign,    transfer 


and  set  over,  unto  the  complainant, 
his  heirs,  executors,  administrators, 
successors,  substitutes  and  assigns, 
for  the  benefit  of  the  said  lenders,  all 
and  singular  the  said  Morris  canal,  so 
called,  being  the  canal  authorized  by 
the  laws  of  the  state  of  New  Jersey, 
as  the  canal  had  been  laid  out,  through 
the  several  counties  of  Warren,  Sussex, 
Morris,  Essex  and  Bergen,  in  the  said 
state  of  New  Jersey,  and  being  then  in 
a  course  of  completion  from  the  Dela- 
ware to  the  Hudson  river,  together 
with  all  and  singular  the  dams,  aque- 
ducts, locks,  planes,  culverts,  bridges, 
towing-paths,  embankments,  basins, 
wharves,  docks,  waters,  water-courses, 
machinery,  privileges,  appendages  and 
appurtenances  thereto  belonging  or  ap- 
pertaining, and  also  the  chartered  rights 
of  the  said  company,  and  all  the  tolls, 
income,  revenues  and  profits  accruing, 
or  which  should  or  might  at  any  time 
thereafter  accrue  or  arise  from  the  said 
canal;  and  also  all  the  lands,  tenements 
and  other  properties  of  them,  the  Mor- 
ris Canal  and  Banking  Company, 
whatsoever  and  wheresoever,  and  the 
reversion  and  reversions,  remainder 
and  remainders,  rents,  issues  and 
profits  thereof,  and  of  every  part  and 
parcel  thereof,  and  all  the  estate,  right, 
title,  interest,  property,  claim  and  de- 
mand, as  well  at  law  as  in  equity,  of 
the  Morris  Canal  and  Banking  Com- 
pany, of,  in  and  to  the  same,  and 
every  part  and  parcel  thereof;  to 
have  and  to  hold,  all  and  singular 
the  said  granted  and  assigned  prem- 
ises unto  the  complainant,  his  heirs, 
executors,  administrators,  successors, 
substitutes  and  assigns,  to  his  and 
their  proper  use  and  benefit,  as 
fully  and  effectually,  to  all  intents  and 
purposes,    as  they,    the    Morris    Canal 
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and  order  of  the  board  of  directors  of  the  said  company,  and  that 
he  as  such  president  subscribed  his  name  as  a  witness  to  such 
execution. 

That  on  the  day  of  March,  in   the  year  of  our  Lord  one 

thousand  eight  hundred  and  thirty,  the  said  indenture  of  mortgage 
was  duly  entered  of  record  in  the  office  of  the  secretary  of  state  of 
the  state  oi  New  Jersey. 

That  the  interest  on  the  said  capital  sum  of  seven  hundred  and  fifty 
thousand  diOWdiX's,  mentioned  in  the  said  indenture  of  mortgage,  and 
intended  to  be  secured  thereby,  has  been  paid  by  the  said  The  Morris 
Canal  and  Banking  Company  up  to  the  first  day  fii  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  diud  forty-one;  that  one 
half-year's  interest  on  the  said  capital  sum  of  money  became  due 


and  Banking  Company,  were  seised, 
possessed  or  entitled  unto,  or  could  in 
any  manner  grant,  convey,  assign  and 
transfer  the  same  —  upon  trust,  never- 
theless, for  the  benefit  and  behoof  of 
the  several  lenders,  their  respective 
executors,  administrators  and  assigns, 
in  proportion  to  the  sums  by  them 
respectively  advanced  or  to  be  ad- 
vanced on  account  of  the  said  loan; 
provided  always,  and  the  said  inden- 
ture of  mortgage  was  and  is  upon  the 
condition,  that  if  the  said  "  The  Morris 
Canal  and  Banking  Company,"  or 
their  successors,  should  well  and  truly 
pay  to  the  complainant,  his  executors, 
administrators  and  assigns  represent- 
ing the  said  lenders,  or  to  his  suc- 
cessor or  successors  in  that  trust,  or  to 
such  person  or  persons  as  he  or  they 
should  substitute  and  appoint  for  the 
receipt  of  the  same,  the  aforesaid 
capital  sum  of  seven  hundred  and  fifty 
thousand  dollars,  by  five  equal  annual 
instalments,  commencing  on  the  first 
day  of  January  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
forty-six,  and  also  the  annual  interest 
on  so  much  of  the  said  capital  sum  as 
should  from  time  to  time  remain  un- 
extinguished and  not  reimbursed,  to 
be  computed  at  the  rate  of  five  per 
cent,  per  annum,  and  to  be  paid  half- 
yearly,  that  is  to  say,  on  the  first  day 
of  July  next  succeeding  the  date  of 
said  indenture  of  mortgage,  and  half- 
yearly  thereafter;  such  reimbursement 
of  said  capital  sum,  and  such  half- 
yearly  payments  of  interest,  to  be 
made  in  the  said  city  of  Amsterdam; 
then  that  the  said  indenture  of  mort- 
gage, and  the  estate  thereby  granted, 
and  every  act,  matter  and  thing  therein 
contained,  should  cease  and  be  null 
and  void   to  all  intents  and  purposes; 


and  the  said  "  The  Morris  Canal  and 
Banking  Company,"  for  themselves 
and  their  successors,  by  the  said  in- 
denture of  ,  mortgage,  did  covenant, 
promise  and  agree  to  and  with  the  com- 
plainant, his  executors,  administrators, 
substitutes  and  assigns,  representing 
the  said  lenders,  that  they  the  said 
Morris  Canal  and  Banking  Company, 
and  their  successors,  should  and  would 
well  and  truly  reimburse,  pay  and  dis- 
charge the  said  principal  sum  and  in- 
terest, at  the  times  and  in  the  manner 
in  the  said  indenture  of  mortgage 
specified,  and  hereinbefore  set  forth; 
and  it  was  also  by  the  said  indenture 
of  mortgage  expressly  declared  and 
agreed  by  and  between  the  parties 
thereto,  that  if  default  should  at  any 
time  be  made  in  the  payment  of  the 
said  capital  sum  and  interest,  or  either 
of  them,  or  any  part  thereof,  according 
to  the  true  intent  and  meaning  of  the 
said  indenture  of  mortgage,  then  and  in 
that  case,  and  as  often  as  such  default 
should  be  made,  it  should  be  lawful 
for  the  complainant,  his  heirs,  execu- 
tors, substitutes  or  assigns,  represent- 
ing the  said  lenders,  or  such  person  or 
persons  as  shall  or  may  have  suc- 
ceeded to  the  said  trust,  to  enter  upon 
and  to  have,  hold,  use  and  enjoy  the 
said  canal,  with  its  appendages  and 
appurtenances,  and  all  and  every  of 
the  premises  granted  and  assigned  by 
the  said  indenture  of  mortgage,  and  to 
take  and  receive  the  revenues,  tolls, 
rents,  issues  and  profits  thereof,  in  as 
full  and  ample  a  manner,  to  all  intents 
and  purposes,  as  they,  the  said  Morris 
Canal  and  Banking  Company,  or  the 
stockholders  thereof,  could  or  might 
have,  hold,  use,  enjoy,  take  and  re- 
ceive the  same. 
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and  payable  on  \.\\^  first  day  oi  July  last,  according  to  the  conditions 
of  the  said  indenture  of  mortgage;  that  the  same  amounts  to  the 
sum  of  eighteen  thousand  seven  hundred  and  fifty  dollars;  that  the 
same  or  any  part  thereof  has  not  been  paid  or  satisfied;  that  the 
whole  amount  of  the  said  capital  sum  of  seven  hundred  and  fifty 
thousand  dollars,  with  interest  for  the  same  from  the  first  day  of 
January,  eighteen  hundred  and  forty-one,  remains  unpaid  and  un- 
satisfied. 

That  the  said  The  Morris  Canal  and  Banking  Company  have  at  all 
times  possessed  and  enjoyed,  and  that  the  said  company  do  still 
possess  and  enjoy,  all  and  singular  the  said  canal  and  the  said  mort- 
gaged lands  and  premises,  appendages  and  appurtenances,  and  char- 
tered rights  of  said  company,  and  that  they  have  always  received, 
and  still  do  receive,  the  rents,  issues  and  profits  thereof. 

That  the  complainant  has  been  informed  and  believes  that  the  said 
The  Morris  Canal  and  Banking  Company,  by  their  certain  indenture 
of  mortgage,  bearing  date  the  seventh  day  of  October,  eighteen  hun- 
dred a.nd  forty,  mortgaged  to  the  state  oi  Indiana,  one  of  the  United 
States  of  America,  all  the  several  tracts  or  parcels  of  land  and  prem- 
ises, situated,  lying  and  being  in  the  counties  of  Warren,  Sussex, 
Morris,  Essex  and  Hudson,  constituting  the  Morris  canal  from  the 
Delaware  river  to  the  Hudson  river,  together  with  all  the  lands, 
locks,  inclined  planes,  docks,  wharves  and  appurtenances  thereunto 
belonging,  and  being  part  of  the  premises  mortgaged  to  the  com- 
plainants as  aforesaid ;  which  said  mortgage-appears  to  be  conditioned 
for  the  payment  of  nine  hundred  and  sixty  thousand  do\\a.rs,  and  for 
the  payment  of  certain  other  sums  of  money,  and  for  the  return  of 
certain  stocks,  and  for  the  delivery  of  a  certain  quantity  of  iron,  as 
in  said  mortgage  mentioned  and  set  forth;  but  the  complainant 
insists  and  charges  that  the  said  indenture  of  mortgage  to  the  state 
of  Indiana  is  subsequent  in  date  and  registry  to  the  complainant's 
mortgage,  and  that  the  complainant's  mortgage  is  entitled  to  priority 
in  payment  over  the  same. 

That  the  complainant  has  been  informed  and  believes  that  the  said 
The  Morris  Ca?ial  and  Banking  Company  have  executed  and  delivered 
to  the  state  of  Indiana  a  certain  other  mortgage,  bearing  date  on  or 
about  the  sixth  day  of  October,  in  the  year  eighteen  hundred  and 
forty,  which  mortgage  purports  to  be  of  and  for  the  Morris  canal 
from  Newark  to  Jersey  City,  with  the  appurtenances,  lands,  docks  and 
wharves,  and  being  also  for  part  of  the  premises  mortgaged  to  the 
complainant,  as  aforesaid,  and  is  conditioned  for  the  delivery  by  the 
said  Morris  Canal  and  Banking  Company  to  the  said  state  of  Indiana, 
of  one  hundred  and  ninety  thousand  dollars  of  the  five  per  cent.  Indiana 
sterling  bonds,  according  to  contract  between  the  parties;  that  is  to 
S3.y,  forty  thousand  doWdiVS  on  Xht  first  day  oi  January,  eighteen  hun- 
dred and  forty-one;  fifty  thousand  dollars  on  the  first  day  oi  July, 
eighteen  hundred  3.ndforty-one;  fifty  thousand  doWdiV^  on  the^;-5-/  day  of 
January,  eighteen  hundred  diVid  forty-two;  dind  fifty  thousand doWSiXS  on 
tht  first  day  oi  July,  eighteen  hundred  Sind  forty-two;  but  the  complain- 
ant insists  that  the  said  last  mentioned  mortgage  ts  subsequent  in 
date  and  registry  to  the  complainant's  said  mortgage,  and  that  the 
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complainant's  mortgage  is  entitled  to  priority  in  payment  over  the 
same. 

Wherefore  complainant  prays  that  the  said  The  Morris  Canal 
and  Banking  Company  may  be  decreed  to  pay  to  the  complainant,  as 
such  trustee,  as  aforesaid,  the  said  principal  sum  oi  seven  hundred  and 
fifty  thousand doWsLVS,  mentioned  in  and  intended  to  be  secured  by  his 
said  indenture  of  mortgage,  and  also  the  said  sum  of  eighteen  thousand 
seven  hundred  and  fifty  dollars  of  interest  money  due  on  the  said 
principal  sum  as  aforesaid,  with  the  difference  in  the  rate  of  exchange 
between  the  city  of  Neiu  York  and  .the  city  of  Amsterdam,  where  the 
said  sums  are  payable,  and  all  interest  moneys  to  grow  due  on  the 
aforesaid  principal  sum,  with  the  difference  of  exchange  as  aforesaid, 
together  with  all  the  complainant's  costs  and  charges  in  this  behalf 
sustained,  by  a  short  day  to  be  appointed  by  this  honorable  court, 
and  in  default  thereof  that  the  defendants,  and  each  of  them,  and  all 
persons  claiming  or  to  claim  under  them  or  either  of  them,  may  be 
foreclosed  of  and  from  all  equity  of.  redemption  and  claim  of,  in  and 
to  all  and  singular  the  said  mortgaged  premises  mentioned  and  con- 
tained in  the  complainant's  said  indenture  of  mortgage,  and  every 
part  and  parcel  thereof,  with  the  appurtenances,  and  may  deliver 
over  unto  the  complainant  all  deeds,  demises,  writings,  books, 
records  and  archives  relating  to  or  concerning  the  same,  and  that  all 
and  singular  the  said  canal  of  the  Morris  Canal  and  Banking  Company, 
together  with  all  and  singular  the  dams,  aqueducts,  locks,  planes, 
culverts,  bridges,  towing-paths,  embankments,  basins,  wharves,  docks, 
waters,  water-courses,  machinery,  privileges,  appendages  and  appurte- 
nances thereunto  belonging  or  appertaining,  and  all  the  chartered 
rights  of  the  said  company,  and  all  the  tolls,  incomes,  revenues  and 
profits  accruing,  or  which  at  any  time  hereafter  shall  or  may  accrue 
or  arise  from  the  said  canal;  and  also  all  the  lands,  tenemeT\ts  and 
other  properties  of  them  the  said  Morris  Canal  and  Banking  Company^ 
whatsoever  and  wheresoever,  and  whereof  the  said  company  was  seised 
or  possessed  on  the  said  tiventy-ninth  day  of  March,  eighteen  hundred 
and  thirty,  the  time  of  the  date  and  execution  of  the  complainant's 
said  indenture  of  mortgage,  and  mentioned  and  contained  in  or  com- 
prehended thereby,  may  by  the  order  and  decree  of  this  court  be  sold 
and  out  of  the  moneys  arising  from  a  sale  thereof  the  complainant 
may  be  paid  for  the  benefit  of  the  aforesaid  lenders  thereof,  the 
aforesaid  capital  sum  of  seven  hundred  and  fifty  thousand  <\o\\dx%,  men- 
tioned in  and  intended  to  be  secured  by  the  complainant's  aforesaid 
indenture  of  mortgage,  and  also' the  aforesaid  sum  oi  eighteen  thousand 
seven  hundred  and  fifty  doWs^rs  now  due  and  unpaid  for  interest  on  the 
said  capital  sum,  as  aforesaid,  and  all  the  interest  money  hereafter 
to  grow  due  on  the  said  capital  sum,  with  the  difference  in  the  rate 
of  exchange,  as  aforesaid,  together  with  all  the  complainant's  costs 
and  charges  in  this  behalf  sustained,  and  that  the  complainant  may 
have  such  other  and  further  relief  in  the  premises  as  shall  be  agree- 
able to  equity  and  good  conscience. 

May  it  please  your  honor,  the  premises  considered,  to  grant  unto 
your  orator  the  state's  writ  of  subpoena  {continuing  and  concluding  as 
in  Form  No.  4277). 
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(3)  To  Foreclose  Deed  Intended  as  Mortgage.^ 

Form  No.  13963.' 

(  Venue  and  title  of  court  and  cause,  and  commencement  as  in  Form  No. 
5911.) 

I.  That  on  or  about  the  nineteenth  day  of  March,  a.  d.  1866,  defend- 
ant James  Duggan  was  indebted  to  defendant  /.  Bright  Smith  in  the 
sum  of  one  thousand  dollars,  but  as  to  whether  the  said  indebtedness 
was  evidenced  by  the  promissory  note  is  to  the  plaintiff  unknown. 

II.  That  on  said  nineteenth  day  of  March,  a.  d.  x2>66,  defendant 
James  Duggan  conveyed  to  the  defendant  J.  Bright  Smith  certain  real 
estate  described  as  follows,  to  wit:  (^describing  real  estate),  to  secure 
said  indebtedness  of  the  defendant  James  Duggan  to  the  defendant 
J.  Bright  Smith,  as  well  as  to  cover  certain  future  advances  to  be 
made  to  defendant  James  Duggan  by  defendant  J.  Bright  Smith;  and 
that  said  deed  was  a  deed  of  conveyance  in  fee,  but  nevertheless  then 
and  there  by  the  parties  intended  to  be  considered  only  as  a  mortgage 
and  not  as  a  deed  of  conveyance  in  fee;  and  that  the  defendant  yaw<?j 
Duggan,  made,  executed,  acknowledged,  and  delivered  said  deed  of 
conveyance  to  the  defendant  J.  Bright  Smith,  and  the  defendant  J. 
Bright  Smith  received  said  deed  of  conveyance,  as  a  mortgage  only 
and  not  as  a  deed  of  conveyance  in  fee. 

III.  That  plaintiff  Ellen  Ross  was  not  informed  or  notified  when 
the  said  indebtedness  of  (^L&ienddint  James  Duggan  to  the  defendant 
J.  Bright  Sfnith  became  due;  but  she  alleges  on  belief  that  the  date 
when  the  same  was  to  become  due  was  not  to  exceed  three  years 
from  the  said  nineteenth  day  oi  March,  a.  d.  i866\ 

IV.  That  deed  of  conveyance  was  duly  recorded  on  the  nineteenth 
day  oi  March,  a.  d.  \866,  in  the  ofifice  of  the  recorder  of  the  county 
of  Arapahoe,  state  of  Colorado. 

V.  That  said  deed  of  conveyance  contains  a  clerical  error  as  fol- 
lows, to  wit,  in  the  use  of  the  word  "  corner  "  for  the  word  "  quarter  " 
in  describing  the  real  estate  in  said  deed  of  conveyance  conveyed. 

1.  Requisites  of  Bill,  etc.  —  See,  gener-  mortgage  and  to  foreclose  the  same  are 

erally,  supra,  note  i,  p.  44S.  set  out    in  Wasatch  Min.  Co.    v.   Jen- 

A  complaint  to  foreclose  a  deed  in-  nings,  5  Utah  243;  Wayt  v.  Carwithen, 

tended  as  a  mortgage,  which  does  not  21  W.  Va.  516;  Merriheu  v.  Fort,  98  Fed. 

show  that  the  debt  was  due  and  that  ac-  Rep.  899. 

tion  could  have  been  maintained  for  its        Sieeking  to  Redeem.  —  For  forms  in  ac- 

collection  atthe  lime  of  the  execution  of  tions  by  the  grantor  to  declare  a  deed 

the  deed,  fails  to  show  that  it  became  to   be   a  mortgage  and   to  redeem   the 

due  at  the  subsequent  time  and  does  premises  conveyed  from  the  lien  thereof 

not  state  a  cause  of  action.     Newhall  v.  see  the  title  Redemption. 
Sherman,  124  Cal.  509.  2.  This  complaint  is  based  upon  the 

The  petition   to  foreclose  an  instru-  facts  and  the  bill  of  complaint  set  out  in 

ment  as  an  equitable  mortgage  is  proper  substance  in  Ross  v.  Duggan,  5  Colo, 

where  the  instrument,  though  having  85.     In  that  case  it  was  held  that  a  deed 

the  form  of  an  absolute  deed,  has  been  absolute  on  its  face,  but  intended  as  a 

declared  in  another  case  to  be  an  equi-  mortgage,  is  not  fraudulent  and  void  as 

table  mortgage.     Stone  v.  Nix,  loi  Ga.  to  the  creditors. 
290.  See    also,    generally,  supra,    note   i. 

Precedents.  —  The  substance  of  bills  or  this  page, 
complaints  to  declare  a  deed  to  be  a 
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VI.  That  afterward,  to  wit,  about  the  hventieth  day  of  Aprils  a.  d. 
1 870,  defendant  y^wr^y  Z^/z^^rt-/?  and  defendant  y.  ^r/^^/6'w/M  had  a 
settlement  of  their  accounts,  at  which  said  settlement  it  was  found 
that  defendant  James  Duggan  was,  on  the  twentieth  day  of  April,  a.  d. 
1 87(9,  indebted  to  defendant  y.  Bright  Smith,  in  the  sum  of  two  thou- 
sand seven  hundred  and  ninety-one  dollars  and  ninety-eight  cents. 

VII.  That  said  indebtedness  so  found  at  said  settlement  to  be 
due  from  de{enda.nt  /ames  Duggan  to  defendant  y.  Bright  Smith  was 
for  a  valuable  consideration  conveyed,  transferred  and  assigned  to 
plaintiff  E//en  Ross  by  defendant  /.  Bright  Smith,  and  that  the  prop- 
erty hereinabove  by  said  deed  of  conveyance,  conveyed  by  defendant 
James  Duggan  to  defendant  J.  Bright  Smith  for  the  purpose  of 
securing  the  said  indebtedness  as  hereinabove  mentioned,  was  on 
said  twentieth  day  of  April,  a.  d.  i876>,  also  conveyed  to  plaintiif 
Ellen  Ross,  hy  deienda.nt  J.  Bright  Smith;  and  that  on  said  twentieth 
day  oi  April,  a.  d.  i870,  the  doio-nddint  J aynes  Duggan  made,  executed 
and  delivered  to  the  plaintiff  ^//^«^^.yj  his  certain  promissory  note  for 
the  said  sum  of  two  thousand  seven  hundred  and  ninety-one  dollars  and 
ninety-eight  cents. 

VIII.  That  on  said  twentieth  day  of  April,  a.  d.  \S70,  defendant 
J.  Bright  Smith,  with  the  full  knowledge  and  consent  of  defendant 
James  Duggan,  made,  executed,  acknowledged,  and  delivered  a  deed 
of  conveyance  of  said  property  to  the  plaintiff  Ellen  Ross,  the  said  plain- 
tiff receiving  the  same  as  security  for  the  note  of  defendant  James 
Duggan  to  her  made,  executed,  delivered  and  transferred  as  afore- 
said, by  defendant  James  Duggan,  as  aforesaid. 

IX.  That  on  or  about  the  thirty- first  day  of  October,  a.  d.  i870,  said 
note  and  interest  thereon  being  due  and  unpaid,  defendant  yaw^j 
Duggan  then  being  indebted  to  the  plaintiff  Ellen  Ross  in  the  sum  of 
three  thousand  one  hundred  and  sixteen  dollars  and  twenty-five  cents,  made, 
executed  and  delivered  to  the  plaintiff  Ellen  Ross  his  certain  promis- 
sory note  of  that  date  for  said  sum  of  three  thousand  one  hundred  and 
sixteen  dollars  and  twenty- five  cents  payable  to  the  plaintiff  Ellen  Ross 
one  year  after  date  of  said  note. 

X.  That  plaintiff  Ellen  Ross  retained  said  real  estate  to  her  conveyed 
by  defendant  J.  Bright  Smith  as  aforesaid,  to  secure  the  said  note  of 
deiendant  James  Duggan  for  said  sum  of  three  thousand  one  hundred 
and  sixteen  dollars  and  twenty-five  cents. 

XI.  That  on  the  thirty- first  day  of  May,  a.  d.  i875,  the  plaintiff 
Ellen  Ross  recovered  a  judgment  on  the  said  note  of  the  defendant 
James  Duggan  in  the  District  Court,  of  the  county  of  Arapahoe,  state 
of  Colorado,  against  defendant  James  Duggan  for  the  sum  oi  five  thou- 
sand tivo  hundred  and  seventy-eight  dollars  and  sixty  cents. 

XII.  That  on  the  tiventieth  day  of  May,  a.  d.  i87-4,  an  execution  was 
duly  issued  upon  said  judgment  which  said  execution  was  afterwards, 
to  wit,  on  the  twentieth  day  oi  August,  a.  d.  i87^  returned  "nulla 
bona." 

XIII.  That  neither  said  judgment  nor  the  interest  thereon,  or  any 
part  thereof  has  been  paid  to  plaintiff  Ellen  Ross,  by  defendant  James 
Duggan. 

XIV.  That  defendant  James  Duggan  has  no  other  real  estate  than 
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that  described  and  conveyed  to  the  plaintiff  Ellen  Ross  as  hereinabove 
mentioned. 

XV.  That  plaintiff  Ellen  Ross  has  no  adequate  remedy  at  law  and 
is  remediless  except  in  equity. 

XVI.  That  the  fee  of  the  said  property  is  in  the  said  plaintiff  Ellen 
^(7^.r;  redeemable,  nevertheless,  in  equity  by  <\tiQx\C!i2L.nX.  James  Duggan, 
on  the  payment  of  the  said  judgment  iox  five  thousand  two  hundred  and 
seventy-eight  dollars  and  sixty  cents  with  interest  due  and  accrued 
thereon. 

XVII.  That  defendant  James  Duggan  did  refuse  to  pay  the  said 
note  and  the  interest  due  thereon  prior  to  the  recovery  of  said  judg- 
ment against  him  in  favor  of  the  plaintiff  Ellen  Ross  in  said  District 
Court  as  aforesaid  and  hereinabove  mentioned. 

.  XVIIT.  That  certain  other  parties  (^naming  them')  have  or  claim  to 
have  some  interest  in  the  said  property  hereinabove  mentioned  and 
described,  the  nature  of  which  said  claim  or  claims,  interest  or 
interests  is  unknown  to  the  plaintiff  Ellen  Ross,  but  she  alleges  that 
whatsoever  the  said  claim  or  claims,  interest  ©r  interests  may  be,  said 
claim  or  claims,  or  interest  or  interests  have  accrued  and  occurred 
since  and  subsequent  to  the  lien  in  favor  of  the  plaintiff  ^//<f«  Ross. 
Wherefore,  plaintiff  Ellen  Ross  prays: 

1.  That  an  account  may  be  taken  of  what  is  due  the  plaintiff  Ellen 
Ross  upon  said  judgment  so  recovered  by  the  plaintiff  Ellen  Ross 
against  ^ti^m^SinX.  James  Duggan,  as  aforesaid. 

2.  That  the  amount  so  found  to  be  due  upon  said  account  be 
declared  a  lien  on  the  said  real  estate  so  conveyed  to  the  plaintiff 
Ellen  Ross  by  the  deed  of  conveyance  hereinabove  mentioned. 

3.  That  said  deed  of  conveyance  be  declared  to  be  a  mortgage. 

4.  That  the  defendants  (^naming  them)  be  ordered  to  pay  the  amount 
so  found  to  be  due  upon  such  account  within  a  short  time,  to  be  fixed 
by  the  court,  and  that  in  default  thereof  the  said  mortgaged  premises 
be  sold,  or  so  much  thereof  as  may  be  necessary,  under  the  decree  of 
this  court  and  the  proceeds  of  said  sale  be  applied  to  the  satisfaction 
of  said  debt  and  the  costs  and  charges  of  this  proceeding. 

5.  That  the  said  defendants  {tiaming  them)  or  persons  claiming  by, 
through  or  under  the  defendants  {naming  them)  subsequent  to  the 
commencement  of  this  suit  be  forever  barred  and  foreclosed  of  all 
right  and  equity  of  redemption  in  and  to  the  said  mortgaged 
premises. 

6.  That  in  case  the  money  arising  from  said  sale  of  said  mortgaged 
premises  be  insufficient  to  pay  the  amount  due,  the  balance  due  the 
plaintiff  Ellen  Ross  may  be  made  by  levying  on  any  other  property  or 
estate  of  the  defendant  James  Duggan. 

7.  And  for  such  other  and  further  relief  as  to  the  court  may  seem 
proper. 

(Concluding  with  signature  of  attorney,  and  verification  as  in  Form 
No.  5911.) 

(4)  To  Foreclose  Land  Contract.^ 

1.  For  strict  foreclosure  of  land  contracts  see  supra.  Form  No.  13912. 
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Form  No.  13964.' 

(Precedent  in  Gardels  v.  Kloke,  36  Neb.  4g6.)' 
[(7y//<r  of  court  and  cause  as  in  Form  No  5923.  y^ 

1.  Plaintiffs  complain  of  the  defendant  for  that  on  or  about  the  sixth 
day  of  February,  \W0,  the  plaintiffs  being  the  owners  in  fee  of  the 
following  described  premises,  situated  in  Cuming  county,  Nebraska., 
to-wit:  {describing  premises),  on  said  days  sold  the  same  to  the 
defendant  f.or  the  sum  of  %3,100,  and  on  the  same  day  the  defendant 
paid  the  plaintiffs  on  said  purchase  the  sum  of  %25,  and  then  and 
there  agreed  to  pay  the  remainder  of  said  purchase  money  on  the 
first  day  of  May,  1 2>90. 

2.  That  on  the  same  day,  and  after  the  payment  of  the  said  $^5  on 
said  purchase,  the  plaintiffs  made  and  delivered  to  the  defendant,  in 
writing,  a  receipt  and  memorandum  of  said  sale  and  purchase,  and 
the  said  defendant  accepted  the  same  and  has  ever  since  retained 
possession  thereof;  said  memorandum  is,  in  substance,  as  follows: 
{setting  out  tnemorandum  verbati?n').^ 

3.  The  plaintiffs  have  duly  performed  all  the  conditions  of  said 
agreement  on  their  part  to  be  performed,  and  on  the  fifth  day  of 
May,  \W0,  tendered  to  the  defendant  a  deed  of  said  premises  in 
pursuance  of  the  terms  of  said  agreement,  but  the  defendant  refused 
and  still  refuses  to  accept  the  same  and  pay  said  purchase  money,  or 
any  part  thereof. 

The  plaintiffs  therefore  pray  that  said  defendant  be  required  to 
perform  said  agreement  and  pay  plaintiffs  the  remainder  of  said,  pur- 
chase money,  amounting  to  the  sum  of  $5,^75,  with  interest  from  the 
first  day  oi  May,  iS90,  at  the  rate  of  eight  per  cent,  per  annum,  or 
in  case  of  his  refusal  to  complete  said  contract,  that  said  premises 
be  sold  and  the  proceeds  be  applied  to  the  payment  of  the  sum  due, 
and  in  case  of  a  deficiency  the  defendant  be  required  to  pay  the 
same,  and  for  such  other  relief  as  justice  and  equity  may  require. 

[(^Concluding  with  signature  and  verification  as  in  Form  No.  5923.y\^ 

(5)  To  Foreclose  Mortgage  to  Secure  Defalcations  of 
Public  Officer. 

Form  No.  13965.* 
(  Title  of  court  and  cause  as  in  Form  No.  5935.') 
That  the  defendant  was  from  \.\\t.  first  day  oi  January,  i870,  to  the 

1.  Nebraska. — Comp.  Slat.  (1899),  §  3.  The  matter  to  be  supplied  within 
6367.  [  ]  will  not  be  found  in  the  reported  case. 

See   also,   generally,  supra,    note   i,         4.  Uemorandum  referred  to  in  the  text 

p.  448.  was  as  follows: 

2.  In  this  case  it  was  held  that  an  ''  West  Point,  Nebr.,  Feb,  6,  1890. 
action  will  lie  to  foreclose  the  rights  of         Received    of   August   Gardels  %2^  as 
the  purchaser  in  a  contract  for  the  sale  part  purchase  money  for  the  purchase 
of  real  estate,  and  that  the  court  by  its  of  j-j  acres  in  the  S.  W,  1-4  of  S.  E.  1-4, 
iudgment  may  direct  the  purchaser  to  sec.  j^,  T.  ^.?,  R.  <5  east,  Cuming  county, 
comply  with  the  terms  of  the  contract  Neb.,   for  $j,/oo,   balance  to   be   paid, 
within  a  reasonable  time,  to  be  named  possession  given,  and   deed   delivered 
by  the  court,  or  may  order  the  premises  May  ist,  iSgo.  H.  F.  Kloke. 
sold  and    the  proceeds  applied  to   the  Otto  Bauman." 
payment  of  the  judgment.                               6.  Utah. — Comp.  Laws  (1888),  §  3460. 
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thirty-first  day  of  December,  i875,  assessor  and  collector  of  the  terri- 
torial and  county  taxes  for  and  within  the /^rr/V^rj' of  Utahzxi^.  county 
of  Salt  Lake,  and  that  during  that  time  he  assessed  and  collected  as 
territorial  and  county  taxes  twenty-two  thousand  two  hundred  and  eight 
dollars,  over  and  above  all  he  accounted  for,  including  his  commis- 
sions for  services  and  remitted  and  uncollected  taxes;  that  of  this 
sum  there  was  due  the  county  of  Salt  Lake  the  sum  of  thirteen  thou- 
sand two  hundred  and  hventy  (\o\\3.rs  and  thirty-one  cents,  and  to  the 
territory  of  Utah  the  sum  of  eight  thousand  nine  hundred  and  eighty- 
seven  dollars  and  sixty-nine  cents;  that  on  the  twenty-eighth  day  of 
July,  1 876,  the  county  court  of  said  county  ordered  that  the  said 
plaintiff  Snow,  as  attorney  for  the  county,  take  such  steps  as  the  law 
provides  to  secure  and  collect  the  said  several  sums  of  money  from 
him,  the  said  Golding;  and  that  afterward,  on  the  tenth  day  of  October, 
A.  D.  i876,  at  the  instance  and  request  of  the  said  Robert  J.  Golding, 
and  with  the  consent  of  the  said  county  and  of  the  said  Zerubbabel 
Snow,  and  of  William  Clayton,  auditor  of  public  accounts,  the  said 
Robert  J.  Golding,  in  due  form  of  law,  executed  and  delivered  to  the 
said  Zerubbabel  Snow  a  mortgage,  which  said  mortgage  is  in  the  words 
and  figures  following,  to  wit:  (^setting  out  mortgage  verbatim')?- 


See  also,  generally,  supra,  note  i, 
p.  448. 

This  complaint  is  based  upon  the 
facts  in  Territory  v.  Golding,  3  Utah 
39.  The  complaint  in  that  case  was 
held  good  against  a  demurrer  on  the 
following  grounds:  i.  That  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  2.  That  there  is  a  misjoinder 
of  parties  plaintiff  in  this,  that  the  ter- 
ritory of  Utah  is  improperly  joined 
with  Salt  Lake  county  as  party  plaintiff 
herein,  and  both  said  plaintiffs. are  im- 
properly joined  as  co-plaintiffs  herein 
with  said  Zerubbabel  Snow,  and  all 
three  of  said  plaintiffs  are  improperly 
joined  with  each  other  as  plaintiffs 
herein.  3.  That  there  is  a  misjoinder 
of  causes  of  action  herein,  to  wit,  an 
action  to  foreclose  a  pretended  mort- 
gage herein  is  improperly  joined  with 
an  action  to  recover  pretended  sum  of 
money  due  to  and  belonging  to  the  ter- 
ritory of  Utah,  and  each  and  both  of 
said  causes  of  action  are  improperly 
joined  with  an  action  to  recover  money 
due  Salt  Lake  county,  and  the  said 
causes  of  action  are  not  separately  set 
out  as  stated.  4.  That  the  territory  of 
Utah  has  no  legal  right  or  capacity  to 
sue  herein,  nor  has  the  county  of  Salt 
Lake  any  legal  capacity  to  sue  herein 
nor  has  said  Z.  Snow  any  legal  capacity 
tosueherein.  5.  Thatsaid  Z.  Snow  has 
no  interest  in  the  event  of  the  suit  herein, 
and  is  not  a  real  party  in  interest,  and 
is  improperly  joined  as  plaintiff. 


1.  Mortgage  referred  to  in  the  text  was 
as  follows: 

"  Know  all  men  by  these  presents, 
that  I,  Robert  J.  Golding,  of  the  city  and 
county  of  Salt  Lake  and  territory  of 
Utah  lox  TiXidi  in  consideration  of  twenty- 
two  thousand  dollars  to  me  in  hand  paid 
by  Zerubbabel  Snow,  of  the  same  place, 
at  and  before  the  unsealing  of  these 
presents,  the  receipt  thereof  I  hereby 
acknowledge,  have  given  and  granted, 
bargained  and  sold,  and  by  these 
presents  I  do  give,  grant,  bargain 
and  sell,  confirm  and  convey,  to  him 
the  said  Zerubbabel  Snow,  his  heirs 
and  assigns  forever,  the  real  estate 
hereinafter  described,  with  all  the 
rights,  privileges,  and  appurtenances 
thereunto  belonging,  or  in  any  wise 
appertaining,  which  said  real  estate 
is  situated  in  the  city  and  county  of 
Salt  Lake  and  territory  of  Utah,  and 
is  a  part  of  Salt  Lake  city  survey; 
the  description  of  the  real  estate  con^ 
veyed  and  intended  to  be  conveyed  by 
these  presents  is  as  follows:  {Here 
folloxos  the  description  of  land  conveyed). 

The  condition  of  the  foregoing  con- 
veyance is  such  that,  whereas  I,  the 
said  Robert  J.  Golding,  was  during 
the  six  years  commencing yawwar/  /, 
A.  D.  1870,  and  terminating  December 
ji,  A.  D.  iS/j',  the  duly  appointed  and 
qualified  assessor  and  collector  of  Salt 
Lake  county,  in  the  territory  ol  Utah, 
and  as  such  assessor  and  collector,  I 
during   the  years   aforesaid,    collected 
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By  reason  thereof  the  plaintiffs  say  that  said  Zerubbabel  Snow  is 
a  trustee  of  an  express  trust  of  the  title  of  the  real  estate  in  the 
said  mortgage  described,  and  that  no  part  of  said  real  estate  has 
been  sold;  that  no  part  of  said  money  has  been  paid;  that  no  error 
has  been  pointed  out  in  the  statement  of  said  account,  though  every 
opportunity  has  been  given  the  said  R.  J.  Golding  to  point  out  or 
ascertain  if  any  errors  exist. 

The  said  plaintiffs  aver  that  the  whole  amount  of  said  money  is 
now  justly  due  from  the  said  Robert  J.  Golding  to  the  said"  county 
and  territory,  on  the  said  respective  sums  as  before  stated,   with 


divers  and  sundry  sums  of  money  by 
collecting  taxes  belonging  to  the  people 
of  the  county  of  Salt  Lake,  in  said  ter- 
ritory  of  Utah,  and  the  people  of  the 
territory  of  Utah,  for  which  said  sums 
of  money  I  and  my  respective  securi- 
ties, in  my  respective  official  bonds, 
were  liable  to  the  people  aforesaid; 
and  whereas,  also,  on  the  twentv-eighth 
day  oi/uly,  A.  D.  1876,  the  County 
Court  of  Salt  Lake  county  aforesaid,  as 
it  was  their  duty  to  do,  examined  my 
account  as  such  assessor  and  collector 
for  the  years  aforesaid,  and  on  such 
examination  it  appeared  from  the  books 
of  account  that  1  had  collected  in  my 
money,  over  and  above  what  I  had 
credits  for,  the  sum  of  twenty-two  thou- 
sand two  hundred  and  eight  dollars,  of 
which  said  sum  of  money  it  appeared 
that  I  was  indebted  to  the  people  of 
said  county  in  the  sum  of  thirteen  thou- 
sand two  hundred  and  twenty  dollars 
and  thirty-one  cents,  and  to  the  people 
of  the  territory  in  the  sum  of  eight  thou- 
sand nine  hundred  and  eighty-seven  dol- 
lars and  sixty-nine  cents  over  and  above 
the  unremitted  and  uncollected  taxes 
assessed  during  the  six  years  afore- 
said, and  the  said  County  Couit,  on 
the  said  twenty-eigjith  day  of  July,  in 
the  year  1876,  by  its  order,  duly  made, 
directed  the  said  Snow,  the  prosecuting 
attorney  of  the  county  of  Salt  Lake,  to 
take  and  resort  to  such  steps  as  the 
law  provides  to  further  investigate  the 
said  accounts,  and  collect  whatever 
amount  might  be  found  due  to  the 
people  aforesaid. 

Now,  therefore,  if  I,  the  said  Robert 
/.  Golding,  my  heirs,  administrators, 
executors,  or  assigns,  shall  pay,  or 
cause  to  be  paid,  the  said  sum  of 
twenty-two  thousand  two  hundred  and 
eight  dollars  on  request,  then  this  con- 
veyance to  be  void,  otherwise  to  re- 
main as  security  for  the  payment  of 
the  same.  It  is  understood  by  the 
contracting   parties   hereto   that  as  I, 


the  said  Robert  J.  Golding,  claim  that  I 
have  made  payments  in  money  to  the 
territorial  treasurer  and  the  county 
treasurer,  for  which  I  have  not  beer> 
credited,  I  am  not  to  be  precluded 
from  showing  that  fact  in  any  action 
on  this  mortgage,  or  in  any  action  that 
may  be  taken  hereafter  concerning 
this  money  against  me;  this  only  being 
considered  as  prima  facie  correct  as  to 
amount,  I  giving  notice  of  the  items 
for  which  I  claim  credits. 

It  is  further  understood  by  the  con- 
tracting parties  that  the  giving  of  this 
mortgage,  and  the  acceptance  thereof 
by  the  said  Zerubbabel  Snozu,  as  prose- 
cuting attorney,  is  not  to  prevent  suit 
at  any  time  on  the  official  bonds,  if 
ordered  to  be  commenced,  either  by 
the  county  court,  the  auditor  of  public 
accounts,  or  by  any  surety  on  any 
official  bond. 

Whereas,  also,  hope  is  indulged  that 
said  real  estate  can  be  sold  better  at 
private  than  at  public  sale,  it  is  there- 
fore understood  that  if  I,  the  said 
Robert  J.  Golding,  be  able  to  sell  any 
or  all  of  said  real  estate  at  private  sale, 
I  am  at  liberty  to  contract  for  such 
sale,  and  on  paying  a  fair  cash  valua- 
tion for  any  piece  so  sold  to  the  county 
or  territorial  treasurer,  the  mortgagee 
is  to  release  such  part  without  preju- 
dice to  his  right  to  a  lien  on  the  resi- 
due. The  purchaser  in  such  private 
sale  being  charged  with  the  duty  of 
seeing  to  and  applying  the  purchase 
money  to  the  purpose  intended  by  this 
mortgage. 

In  testimony  hereof  I  have  hereunto 
set  my  hand  and  seal,  this  tenth  day  of 
October,  a.  d.  1876,  at  Salt  Lake  City 
aforesaid. 

(seal)  R-J-  Golding. 

Signed,  sealed,  and  delivered  in 
presence  of 'Z?.  Bock  holt. 

Theodore  McJCean." 

This  deed  was  duly  acknowledged 
and  recorded. 
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interest  thereon  from  the  said  twenty-eighth  day  oi  July,  a.  d.  i876, 
till  the  present  time. 

Wherefore,  the  plaintiffs  pray  judgment  against  the  said  Robert  J. 
Go/ding,  to  be  entered  for  the  said  several  sums  due  to  the  county  of 
Salt  Lake,  including  interest  thereon  from  the  said  twenty  -  eig  ht h  da.y  oi 
July,  i876,  being  the  sum  of  fifteen  thousand  eight  hundred  and  sixty- 
four  dollars  and  thirty-six  cents,  and  to  the  territory  of  Utah,  with  inter- 
est during  the  same  time,  being  the  sum  of  ten  thousand  seven  hundred 
and  eighty-three  dollars  and  seven  cents,  and  for  an  order  of  court  that 
said  real  estate  be  sold  in  the  manner  provided  by  law  to  make  said 
money,  and  for  other  and  further  relief  as  law  and  equity  may 
require,  and  for  the  costs  to  be  taxed. 

(^Concluding  with  signature  and  verification  as  in  Form  No.  5935.) 

(6)  To  Foreclose  Purchase-money  Mortgage.^ 


1 .  Bequisites  of  Bill,  etc.,  Generally.  — 

See  supra,  note  i,  p.  44S. 

Performance  of  Conditions.  —  In  the 
foreclosure  of  a  purchase-money  mort- 
gage, which  recites  that  the  amount 
evidenced  thereby  is  retained  by  the 
mortgagor  as  security  for  the  perfection 
of  the  title  by  the  mortgagee,  a  bill  to 
foreclose  such  mortgage  must  allege 
distinctly  in  the  staling  part  that  the 
title  has  been  perfected  in  accordance 
with  the  conditions  of  the  mortgage. 
Curtis  T.  Goodenow,  24  Mich.  iS. 

Precedents. —  In  Lehndorf  v.  Cope, 
122  111.  317,  is  set  out  the  substance  of 
a  bill  to  foreclose  a  mortgage  given  to 
a  vendor  by  a  purchaser,  the  deed  of 
conveyance  having  been  given  to  the 
purchaser  and  his  heirs. 

Bill  to  enforce  an  equitable  mort- 
gage, in  Murrell  v.  Jones,  40  Miss. 
565,  alleged  substantially  as  follows: 
That  Jones  conveyed  the  tract  to  Yuille, 
by  deed  dated  June  8,  1S59,  executed 
in  the  said  county,  and  that  in  the  deed 
he  reserved  a  lien  on  the  land,  as  se- 
curity for  the  payment  of  the  notes 
given  for  the  purchase  money.  These 
notes,  or  bills  single,  are  alleged  to 
have  been  executed  at  the  same  time 
and  place  with  the  deed,  and  to  have 
been  three  in  number,  each  for  the  sum 
of  $10,666.66  2-3;  the  first  of  which  has 
been  paid.  The  other  two  fell  due,  re- 
spectively, January  i,  1861  and  1862, 
and  are  the  subjects  in  litigation.  These 
notes  are  under  seal,  and  are  not  dated 
or  made  payable  at  any  particular 
place.  The  bill  charges  that  the  de- 
fendant, Jones,  on  the  third  day  of 
May,  1862,  indorsed  the  two  last-men- 
tioned bills  single  in  blank,  and  sold 


and  delivered  the  same  for  value  re- 
ceived unto  the  complainant  through 
his  agent  A.  J.  Rugely  &  Co.,  com- 
plainant paying  said  A.  J.  Rugely  & 
Co.  $24,000  in  confederate  treasury 
notes,  therefor,  the  same  then  being  the 
full  value  of  said  bills  single.  That 
said  sale  was  made  in  the  city  of  New 
Orleans,  on  the  3d  of  May,  1862,  six 
days  after  the  same  city  was  evacuated 
by  the  confederate  states  troops  and  the 
occupation  by  the  federal  troops,  but 
while  the  circulation  of  said  confede- 
rate treasury  notes  was  still  permitted 
by  the  federal  authorities,  and  was  still 
going  on.  After  setting  forth  various 
pretenses  of  the  defendants,  the  bill 
goes  on  to  state  that,  at  the  time  when 
said  purchase  of  said  bills  single  was 
made  by  complainant,  confederate  notes 
or  money  was  worth  in  New  Orleans 
more  in  gold  than  the  treasury  notes  of 
the  United  States,  which  are  a  legal 
tender  to  pay  debts,  are  worth;  and 
that  the  confederate  money  or  notes 
were  at  that  time  the  only  currency  of 
the  city  of  New  Orleans,  that  place 
having  only  been  occupied  by  the  troops 
of  the  United  States  for  the  space  of  six 
days,  and  the  commanding  general  hav- 
ing refused  to  forbid  the  circulation  of 
that  currency,  and  on  the  contrary  hav- 
ing ordered  that  said  money  be  con- 
tinued in  circulation,  which  orders  were 
in  operation  at  the  time  complainant 
bought  said  bills  single.  That  the  said 
Jones  was  in  the  city  of  New  Orleans  in 
the  latter  part  of  April,  1862,  and  just 
before  the  occupation  of  the  city  by  the 
United  States  forces,  and  then  and 
there  authorized  said  A.  J.  Rugely  & 
Co.  to  receive  from  C.  Tate  &  Dupuy, 


552 


Volume  12. 


13966. 


MORTGAGES. 


13967. 


•{a)  All  of  Purchase  Price  Due. 

'  Form  No.  13966.' 

(^Commencing  as  in  Form  No.  ISdJfi^  and  continuing  down  to  *.) 
And  the  plaintiff  further  states  that  the  said  mortgage  was  given  to 
secure  a  part  of  the  consideration  or  purchase  money  of  the  above 
described  premises,  which  were  duly  conveyed  to  the  said  defendant 
by  deed  bearing  even  date  with  the  said  bond  and  mortgage. 

And  the  said  plaintiff  further  states  that  said  defendant  has  failed 
to  comply  {continuing  and  concluding  as  in  Form  No.  1394-0). 


(p)  Part  of  Purchase  Price  Due. 


confederate  money  or  bank  bills,  and 
authorized  C.  Tate  &  Dupuy  to  pay 
confederate  money  or  bank  bills  on  said 
notes,  and  said  Jones  moreover  ratified 
said  sale  of  said  notes  after  it  was 
made,  and  he  was  informed  thereof. 
That  said  A.  J.  Rugely  &  Co.  were 
merchants  and  traders  in  New  Orleans, 
who,  among  other  kinds  of  business, 
practiced  a  general  business  in  the  ne- 
gotiation and  sale  of  commercial  paper, 
and  they  being  general  agents  of  their 
customers  for  that  purpose,  the  said 
Jones  indorsed  the  said  bills  single  in 
blank,  and  left  them  with  the  said  A.  J. 
Rugely  &  Co.,  and  that  the  said  A.  J. 
Rugely  &  Co.  sold  them  to  complain- 
ant, who  had  no  notice  of  any  right  to 
the  said  notes  on  the  part  of  said  Jones, 
or  of  any  restrictions  upon  the  discre- 
tion of  A.  J.  Rugely  &  Co.  in  their  sale, 
•  wherefore  Jones  is  bound  by  the  acts  of 
the  general  agents  aforesaid,  whom  he 
had  thus  enabled  to  dispose  of  the  notes 
to  complainant  on  their  own  terms, 
and  who  did  sell  them  to  complain- 
ant, as  aforesaid,  for  their  full  value. 
That  A.  J.  Rugely  &  Co.  were  in  pos- 
session of  the  said  bills  single,  indorsed 
in  blank  as  aforesaid,  and  claiming 
absolute  authority  and  control  of  the 
same  as  of  their  own  property,  sold 
the  same  to  complainant  for  their  full 
value;  and  that  complainant  did  not 
know  of  any  agency  of  said  A.  J.  Rugely 
&  Co.  for  said  Jones,  but  believed  the 
said  A.  J.  Rugely  &  Co.  to  be  entitled, 
as  they  claimed  to  be,  to  control  said 
bills  as  their  own.  That  Jones  ought 
therefore  to  lose  his  rights  to  said  bills 
single,  even  if  Rugely  &  Co.  had  no 
authority  to  sell  the  same,  as  by  his 
blank  indorsement  he  enabled  them  to 
deceive  complainant,  and  toTepresent 


themselves  as  entitled  to  sell  the  same 
as  their  own  property.  That  since  that 
time  said  Jones  has  ratified  such  as- 
sumption of  ownership  and  absolute 
control  of  said  bills  single,  and  such 
conversion  of  the  same  to  their  own  use 
on  the  part  of  A,  J.  Rugely  &  Co.  iis 
appears  by  a  letter  filed  as  Exhibit  D> 
in  which  Jones  deals  with  said  conver- 
sion by  A.  J.  Rugely  &  Co.  as  raising  a 
liability  on  their  part  to  pay  him  the 
value  of  the  same.  That  whether  said 
A.  J.  Rugely  &  Co.  had  authority  or 
not  to  sell  said  bills  single  as  aforesaid, 
yet  said  Jones  led  complainant  to  be- 
lieve, by  his  assurances  given  to  the 
agents  of  complainant,  Calvin,  Tate  & 
Dupuy,  in  New  Orleans,  that  A.  J. 
Rugely  &  Co.  had  authority  to  receive 
confederate  money  or  bank  bills,  or  any 
other  kind  of  money  at  their  discretion, 
for  said  bills  single;  and  that  therefore 
complainant,  acting  upon  these  state- 
ments of  said  Jones,  and  without  any 
suspicion  of  such  alleged  want  of  au- 
thority in  A.  [.  Rugely  &  Co.,  bought 
the  said  bills  single  for  their  full  value 
in  the  current  money  of  the  country  at 
that  time.  That  the  money  paid  was 
worth  $24,000,  and  was  of  as  great  an 
amount  as  the  bills  single.  The  bill 
prays  for  a  decree  for  the  payment  of 
the  amount  due,  out  of  the  personal  as- 
sets of  Alexander  Yuille,  in  the  hands 
of  his  administrator,  and  in  default  of 
such  payment,  for  a  sale  of  the  land  for 
that  purpose.  On  appeal,  it  was  held 
that  this  bill  sufficiently  stated  a  case 
entitling  plaintiff  to  the  relief  sought. 

See  also  supra.  Form  No.  13934. 

1.  New  York.  —  Code  Civ.  Proc,  § 
1626. 

See  also,  generally,  supra,  note  i, 
P-  552. 
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Form  No.  13967.' 

(Precedent  in  Gillam  v.  Arnold,  32  S.  Car.  504.) 

{{Title  of  court  and  cause  as  in  Form  No.  59S2.^^ 
.  That  on  the  thirty-first  day  of  December,  1S84.,  the  defendants 
made  and  delivered  to  Francis  Arnold,  the  plaintiff,  their  two  joint 
and  several  notes  under  seal,  bearing  date  the  day  above  named,  one 
for  the  sum  of  eleven  hundred  and  thirty -three  dollars  {%1,1SS),  payable 
on  20th  December,  iS85,  with  interest  at  the  rate  of  ten  per  cent.,  pay- 
able annually  from  date.  Also  one  other  note  for  the  sum  of  elez/en 
hundred  and  sixty-six  dollars  ($i,i6^6),  payable  on  20th  December,  1S86, 
with  interest  at  ten  per  cent.,  payable  annually  from  date.  The  con- 
sideration of  said  notes  being  part  of  the  purchase  money  of  the  tract 
of  land  hereinafter  described,  paid  and  advanced  by  plaintiff,  the  said 
real  estate  being  property  of  said  defendants. 

II.  That  the  defendants  on  the  said  thirty-first  day  of  December,  i85^ 
to  secure  the  payment  of  said  sealed  notes,  executed  and  delivered  to 
the  plaintiff  his  deed,  and  thereby  conveyed,  by  way  of  mortgage,  to 
the  plaintiff,  his  heirs  and  assigns,  the  following  lands  and  tenements, 
situate  in  the  said  county  of  Abbeville,  to  wit:  {describing  realty). 

III.  That  on  the  sixteenth  day  of  January,  \%85,  the  said  mortgage 
was  delivered  to  the  register  of  mesne  conveyance  of  said  county,  to 
be  by  him  entered  on  record,  and  was  recorded  in  vol.  "j9,"  page  2. 

IV.  That  the  condition  of  one  of  said  notes  and  mortgage  has  been 
broken,  and  there  is  due  and  remaining  unpaid  upon  said  note  and 
mortgage  the  sum  of  eleven  hundred  and  thirty-three  dollars,  with  interest 
at  ten  per  cent.,  payable  annually  from  date  thereof,  December  31st, 
iSSJ/.,  according  to  terms  of  said  note.  The  second  note,  as  above 
described,  becoming  due  and  payable  for  the  sum  of  eleven  hundred 
ami  sixty-six  dollars  on  20th  December,  1S86,  next,  with  interest  at  ten 
per  cent.,  payable  annually  from  date  thereof,  December  31st,  1884, 
according  to  terms  thereof. 

-Wherefore  the  plaintiff  prays  that  the  said  mortgage  may  be  fore- 
closed, and  the  equity  of  redemption  barred,  the  premises  ordered  to 
be  sold,  and  the  proceeds  applied  to  the  payment  of  said  debt,  and 
execution  awarded  for  the  balance  against  the  said  defendants,  Sarah 
G.  Sheppard  and  Mary  S.  Gillam. 

\{Concluding  with  signature  and  verification  as  iti  Form  No.  5932.y\^ 

(7)  To  Foreclose  Trust  DEEb.^ 

1.  South  Carolina. — Code  Civ.  Proc.  Co.,  52  Minn.  148;  McFadden  z/.  May's 
(1S93),  §  144  et  seq.  Landing,  etc..  City  R.  Co.,  49  N.  J.  Eq. 

See    also,    generally,  supra,    note   i,  176;  Ettlinger  f.  Persian  Rug,  etc.,  Co., 

p.  552.  66  Hun  (N.   Y.)  94;  Com.    v.    Susque- 

2.  The  matter  to  be  supplied  within  hanna,  etc.,  R.  Co.,  122  Pa.  St.  306; 
[]  will  not  be  found  in  the  reported  case.  Omaha   Hotel    Co.   v.  Wade,   97   U.S. 

3.  Parties —  Generally.  — See  supra,  13;  Chicago,  etc.,  R.  Co.  v.  Fosdick, 
note    I,    p.   448,   as  to   parties  in  fore-  106  U.  S.  47. 

closure  proceedings  generally.  Where   the  trustee  refused  to  sue  for 

Beneficiary.  —  Refusal  of    trustee    to     bondholders,  a  single  bondholder  may 

sue  authorized  the  beneficiary  to  fore-     sue  in  foreclosure  without  the  consent 

close.     Lcibert  v.  Minneapolis,  etc.,  R.     of  the  other  bondholders.     Louisville. 
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(a)   Generally. 


etc.,  R.  Co.  V.  Schmidt,  (Ky.  1899),  52 
S.  W.  Rep.  835. 

Under  Ky.  Civ.  Code,  §  21,  the  trustee 
of  an  express  trust  may  sue  to  fore- 
close without  joining  with  him  as  party 
plaintiff  the  person  for  whose  benefit 
the  action  is  brought.  Union  Trust  Co. 
z/.  Broshears,(Ky.  i897)39S.W.  Rep.  44. 

Co-beneficiaries.  —  First  Nat.  F.  Ins. 
Co.  V.  Salisbury,  130  Mass.  303;  McFad- 
den  V.  May's  Landing,  etc.,  City  R.  Co., 
49  N.  J.  Eq.  176;  Clay  z/.  Selah  Valley 
Irrigation  Co.,  14  Wash.  543;  Mess- 
chaert  v.  Kennedy,  4  McCrary  (U.  S.) 
133;  New  Orleans  Pac.  R.  Co.  v. 
Parker,  143  U.  S.  42;  Nashville,  etc., 
R    Co.  V.  Orr,  18  Wall.  (U.  S.)47r. 

Holder  of  adverse  outstanding  title  can- 
not be  made  a  party  defendant.  Wolf 
V.  Harris,  20  Tex.  Civ.  App.  99. 

Neither  trustee's  heirs  nor  his  per- 
sonal representatives  are  ,  necessary 
parties  where  the  trustee  is  dead  when 
the  bill  to  foreclose  a  trust  deed  is 
filed.     Read  v.  ^owan,  107  Ala.  366. 

Trustee  in  a  deed  of  trust.  Savan- 
nah, etc.,  R.  Co.  V.  Lancaster,  62  Ala. 
555;  Gates  V.  Boston,  etc..  Air  Line  R. 
Co.,  53  Conn.  333;  Dorn  v.  Colt,  180 
111.  397;  Chicago,  etc.,  R.  Co.  v.  Peck, 
112  111.  408:  Hayes  v.  Owen,  69  111. 
App.  553;  Krieger  v.  Bissell,  80  Ky. 
330;  Mason  v.  York,,  etc.,  R.  Co.,  52 
Me.  82;  First  Nat.  F.  Ins.  Co.  v.  Salis- 
bury, 130  Mass.  303;  Seibert  v.  Minne- 
apolis, etc.,  R.  Co.,  52  Minn.  148; 
Moyse  v.  Cohn,  76  Miss.  590;  Hale  v. 
Nashua,  etc.,  R.  Co.,  60  N.  H.  333; 
Montgomery  County  Agricultural,  etc., 
Soc.  V.  Francis,  103  Pa.  St.  378;  Parks 
f.  Lubbock,  (Tex.  Civ.  App.  1899)  50 
S.  W.  Rep.  466;  Hammond  v.  Tarver, 
89  Tex.  290. 

But  compare  Johnes  v.  Outwater,  55 
N.  J.  Eq.  398;  Hackensack,  Water  Co. 
V.  De  Kay,  36  N.  J.  Eq.  548;  Tilling- 
hast  V.  Troy,  etc.,  R.  Co.,  48  Hun  (N. 
Y.)  420;  Carpenter  v.  Cincinnati,  etc., 
Canal  Co.,  35  Ohio  St.  307;  Gibbes  v. 
Greenville,  etc.,  R.  Co.,  14  S.  Car.  626; 
In  re  Chickering,  56  Vt.  82;  Sidney 
Stevens  Implement  Co.  v  South  Ogden 
Land,  etc.,  Co.,  (Utah,  1899)  58  Pac. 
Rep.  843;  Iowa  County  v.  Mineral 
Point  R.  Co.,  24  Wis.  93;  Brooks  v. 
Vermont  Cent.  R.  Co.,  14  Blatchf.  (U. 
S.)  463;  Mercantile  Trust  Co.  v.  Port- 
land, etc.,  R.  Co.,  10  Fed.  Rep.  604; 
Campbell  v.  Texas,  etc.,  R.  Co.,  i 
Woods  (U.  S.)  368. 


The  failure  of  the  trustee  to  join  the 
beneficiary  as  party  plaintiff  in  an  ac- 
tion to  foreclose  a  trust  deed  cannot  be 
taken  advantage  of  by  one  asserting  a 
prior  lien.  Hardy  v.  Swigart,  25  Colo. 
136. 

Bequisites  of  Bill,  etc.,  Generally. — 
See  supra,  note  i,  p.  448. 

Befusal  of  trustee  to  sue  on  request 
may  be  alleged  as  the  reason  why 
the  beneficiary  brings  the  proceeding. 
Morgan  v.  Kansas  Pac.  R.  Co.,  21 
Blatchf.  (U.  S.)  134. 

But  in  Clark  v.  Jones,  93  Tenn.  639, 
the  court  said:  "The  mere  allegation 
of  the  valid  existence  of  the  note  and 
deed  of  trust  and  of  complainant's 
ownership  of  the  note,  and  that  it  was 
past  due  and  unpaid,  gave  him  a  stand- 
ing in  court."  Complainant  need  not 
aver  that  the  trustee  had  refused  to 
execute  the  trust,  or  that  such  execu- 
tion had  been  impeded  by  another. 

Demand  Made  Upon  Trustee.  —  Where 
a  mortgage  provided  in  one  place  that 
suit  might  be  brought  by  the  trustee, 
and  in  another  place  that  the  suit  must 
be  brought  on  demand  in  writing  of 
the  majority  of  the  mortgagees,  it  was 
held  that  the  demand  in  writing  was 
not  necessary  to  authorize  the  trustees 
to  sue.  Barnwell  v.  Marion,  54  S.  Car. 
223. 

Precedents.  —  Bill  to  foreclose  trust 
deed  is  set  out  in  substance  in  Read  v. 
Rowan,  107  Ala.  366. 

In  Fithian  v.  Monks,  43  Mo.  502,  a 
petition  to  foreclose  under  the  Alissouri 
statute  alleged  in  substance  as  follows: 

That  on  the  9th  day  of  May,  1859,  one 
Catherine  Graham,  for  and  in  con- 
sideration of  the  sum  of  $3,190:83,  did 
bargain,  sell,  enfeofl  and  convey  unto 
the  defendant  Joseph  S.  Barnard  the 
following  described  real  estate  situated 
in  the  city  and  county  of  St.  Louis  and 
state  of  Missouri  (insert  description); 
that  of  the  sum  above  named  as  said 
consideration  there  was  paid  in  cash  by 
said  Barnard  the  sum  of  $379.11  and 
no  more,  and  that  for  the  balance  of 
$2,811.72  Barnard  executed  and  de- 
livered to  said  Catherine  Graham  five 
negotiable  promissory  notes  of  the 
same  date  as  the  deed,  payable  to  his 
own  order,  and  by  him  indorsed  for  the 
sums  and  at  the  times  following:  one 
for  $319.80,  at  six  months  after  date; 
and  four  notes  each  for  $638.16,  re- 
spectively at  one,  two,  three  and  four 
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Form  No.  13968.' 

{Commencement  as  in  Form  No.  JfZlG)  that  on  the  twelfth  day  of 
May,  A.  D.  \2>89,  Frank  C.  Delamater,-  of  Macomb,  in  the  county  of 
McDonough  and  state  of  IllinoiSf  being  indebted  to  your  oratrix 
in  the  sum  of  three  thousand  eight  hundred  atid  twenty -Jive  dollars, 
made  and  executed  to  your  oratrix  his  one  certain  promissory  note 
of  that  date,  and  thereby  promised  to  pay  to  the  order  of  your 
oratrix  the  said  sum  of  money  in  ^z;^  years  after  the  date  thereof, 
with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  payable 
semi-annually,  as  will  appear  by  the  said  note,  ready  to  be  pro- 
duced in  court,  and  by  copy  of  the  same  hereto  attached  marked 
Exhibit  A,  and  which  your  oratrix  prays  may  be  made  a  part  of  this 
bill  of  complaint. 

And  your  oratrix  further  shows  unto  your  honor,  that  to  secure 
the  payment  of  the  principal  sum  and  interest  above  mentioned,  the 
said  Frank  C.  Delamater,  and  Jennie  Delamater,  his  wife,  on  the  said 


years  after  date,  all  bearing  interest  at 
the  rate  of  six  per  cent,  per  annum  from 
date;  that  in  order  to  secure  the  pay- 
ment of  the  said  notes,  and  the  interest 
that  might  accrue  thereon,  to  the  said 
Catherine  Graham  or  the  holder  thereof, 
and  for  the  consideration  of  one  dollar, 
the  said  Barnard  conveyed  the  said 
premises  to  the  defendants  Garland 
and  Priest,  in  trust,  with  a  provision 
that  if  the  said  notes  should  be  paid 
when  due  the  deed  sftould  be  void. 
That  it  was  in  and  by  the  said  deed 
stipulated  and  agreed  that  if  default 
should  be  made  in  the  payment  of  the 
said  notes  or  the  interest  thereon,  or 
any  part  thereof,  all  of  the  said  notes, 
at  the  option  of  the  holder  thereof, 
might  be  considered  as  due,  and  in  that 
case  the  trustees  might,  without  wait- 
ing for  the  maturity  of  any  of  the  other 
notes,  proceed  to  sell  the  property  at 
public  auction,  and  from  the  proceeds, 
after  paying  costs  and  expenses,  pay 
all  of  the  said  debt  remaining  unpaid, 
with  the  interest  thereon,  the  balance 
to  be  paid  over  to  Barnard  or  his  legal 
representatives.  That  it  was  also  agreed 
in  and  by  the  said  deed,  that  in  case 
any  of  the  notes  should  remain  unpaid 
after  maturity,  the  same  should  bear 
interest  at  the  rate  of  ten  per  cent,  per 
annum.  That  the  said  Catherine  Gra- 
ham delivered  the  said  three  notes  last 
above  mentioned,  payable  respectively 
in  two,  three  and  four  years  after  date, 
to  the  plaintiff,  whereby  he  became  and 
is  the  legal  holder  and  owner  thereof, 
and  is  entitled  to  the  moneys  due 
thereon,  and  to  enforce  the  said  deed  of 
trust.     That,  although  the  note  at  two 


years  long  since  became  due  and  pay- 
able, no  part  of  the  principal  or  interest 
thereof,  or  of  either  of  the  other  two 
of  the  said  notes,  has  yet  been  paid:  and 
the  plaintiff  therefore  elects  to  consider 
the  notes  above  mentioned,  payable  in 
three  and  four  years,  immediately  due 
and  payable,  in  accordance  with  the 
terms  of  the  said  deed  of  trust. 

Wherefore,  plaintiff  prays  that  the 
defendants  and  each  of  them  may  be 
foreclosed  of  all  interest,  lien,  and 
equity  of  redemption  in  the  said  prem- 
ises, and  that  the  same  may  be  sold 
and  the  proceeds  be  applied  to  the  pay- 
ment of  the  costs  of  the  action  and  the 
amount  due  on  the  said  notes,  under 
and  according  to  the  terms  of  the  said 
deed  of  trust,  with  interest  up  to  the 
time  of  payment,  and  for  such  other 
and  further  relief  as  the  court  may 
deem  proper. 

The  court  says  of  this  form: 

"  Its  examination  leaves  no  room  to 
doubt  that  it  was  a  petition  under  the 
statute  to  foreclose  a  mortgage.  It  was 
not  nor  did  it  purport  to  be,  either  a  pro- 
ceeding or  bill  in  chancery.  The  state- 
ments in  the  petition  constituted  a  cause 
of  action  under  the  statute  which  might 
entitle  the  plaintiff  to  relief  in  accord- 
ance with  its  provisions."  But  a  clause 
in  the  petition,  omitted  from  the  fore- 
going, alleging  an  assumption  of  the 
mortgage  and  praying  for  a  deficiency 
judgment,  was  held  to  be  an  improper  at- 
tempt to  join  legal  and  equitable  claims. 

1.  Illinois.  — Starr  &  C.  Anno.  Stat. 
(1896),  c.  95,  par.  17, 

See  also,  generally,  supra,  note  i,  p.^ 
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twelfth  day  of  May,  a.  d.  i8<?9,  by  their  deed  of  trust  of  that  date, 
conveyed  to  one  Henry  fi.  Freeman,  in  fee  simple,  the  following 
described  real  estate,  with  the  appurtenances  thereunto  belonging, 
situated  in  the  county  of  McDonough  and  state  of  Illinois,  to  wit: 
{^Here  insert  description');  in  trust,  nevertheless,  for  the  purposes  of 
securing  the  principal  sum  and  interest  so  due  and  owing  to  your 
orator  as  aforesaid,  and  subject  to  a  condition  of  defeasance  upon 
the  payment  of  said  principal  sum  and  interest,  according  to  the 
tenor  and  effect  of  the  said  note;  which  said  deed  of  trust  was,  on 
the  twelfth  day  of  May,  a.  d.  \Z89,  duly  acknowledged,  and  afterward, 
on  the  thirteenth  day  of  May,  a.  d.  i8<9.9,  duly  filed  for  record  in  the 
recorder's  office  of  S2i\di  McDonough\coMnX.\,  as  by  the  said  deed 
ready  to  be  produced  in  court  will  more  fully  appear,  and  by  a  copy 
of  the  same  hereto  attached,  marked  Exhibit  B,  and  which  your 
oratrix  prays  may  be  made  a  part  of  this  bill  of  complaint. 

And  your  oratrix  further  shows  unto  your  honor  that  she  is  now 
the  legal  holder  and  owner  of  said  note  and  trust  deed.* 

And  your  oratrix  further  shows  unto  your  honor,  that  Henry  B. 
Freeman  is  the  trustee  named  in  said  trust  deed,  apd  as  such  brings 
this  his  bill  of  complaint. 

And  your  oratrix  further  shows  unto  your  honor,  that  it  is  pro- 
vided in  said  trust  deed,  that  if  default  should  be  made  in  the  pay- 
ment of  the  said  promissory  note,  or  the  interest  thereon,  or  any 
part  thereof,  or  in  case  of  waste  or  nonpayment  of  taxes  or,assess- 
ments,  or  neglect  to  procure  or  renew  insurance,  or  in  case  of  the 
breach  of  any  of  the  covenants  or  agreements  therein  contained, 
then,  and  in  such  case,  the  whole  of  such  principal  and  interest 
secured  by  the  said  trust  deed  should  thereupon,  at  the  option  of 
the  trustee,  his  heirs,  executors,  administrators,  attorneys  or  assigns, 
become  immediately  due  and  payable;  and  said  trust  deed  might 
then  be  immediately  foreclosed  to  pay  the  same,  and  that  the  said 
trustee  Henry  B.  Freeman  might  then  enter  upon  said  premises  and 
collect  the  rents,  issues  and  profits  arising  therefrom,  and  apply  them 
toward  the  payment  of  principal  and  interest  due  on  said  promissory 
note. 

And  your  oratrix  further  shows  that  the  whole  of  the  principal  and 
interest  on  the  said  note  has  become  due  and  payable  by  reason  of 
the  nonpayment  of  the  amount  due  on  said  note  at  the  time  the 
same  became  due. 

And  that  the  sum  of  three  thousand  one  hundred  and  twenty-five  dol- 
lars ($3,125.00)  with  interest  from  the  twelfth  day  of  November,  a.  d. 
i89^,  is  now  due  and  unpaid  to  your  oratrix  on  the  said  note  and 
trust  deed;  and  in  said  trust  deed  it  was  expressly  agreed  that  in 
case  of  the  foreclosure  of  said  trust  deed  by  proceedings  in  court, 
or  in  case  of  any  suit  or  proceeding  at  law  or  in  equity,  wherein  said 
trustee,  his  executors,  administrators,  or  the  legal  holder  of  said  note, 
should  be  a  party  plaintiff  or  defendant  by  reason  of  his  being  a 
party  to  said  trust  deed,  or  the  holder  or  owner  of  said  note,  or  either 
of  them,  he  or  they  should  be  allowed  and  paid  their  reasonable 
costs,  charges,  attorney's  and  solicitor's  fees  in  such  suit  or  pro- 
ceeding by  the  grantor  in  said  trust  deed,  and  the  same  should  be 
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a  further  charge  and  lien  upon  said  premises  under  said  trust  deed, 
to  be  paid  out  of  the  funds  of  the  sale  thereof,  if  not  otherwise  paid 
by  said  grantor;  and  your  oratrix  claims  that  by  the  filing  of  this 
bill  under  this  clause  in  said  trust  deed,  there  is  now  due  to  your 
oratrix  for  solicitor's  fees  and  costs  the  sum  of  Uvo  hundred  and  eighty- 
seven  dollars,  in  addition  to  the  sum  above  mentioned,  and  that  no 
proceedings  at  law  have  been  had  to  recover  the  above  mentioned 
debt,  secured  by  the  said  note  and  trust  deed  or  any  part  thereof. 

And  your  oratrix  further  represents  and  charges,  that  the  said 
premises  described  in  said  trust  deed  are  meager  and  scant  security 
for  the  said  sum  of  three  thousand  one  hundred  and  ttventy-five  dollars 
($5,i^J)  and  interest  mentionesJ  in  said  note  and  trust  deed,  and  now 
due  to  your  oratrix  as  aforesaid. 

And  your  oratrix  further  shows  unto  your  honor  and  states  upon 
information  and  belief,  that  the  Domestic  Building  Association,  John 
Doe  and  Richard  Roe  have  or  claim  to  have  some  interest  in  the  said 
mortgaged  premises,  or  some  part  thereof,  as  purchaser,  mortgagee, 
judgment  creditors  or  otherwise,  which  interests,  if  any,  have  accrued 
subsequent  to  thp  lien  of  the  said  trust  deed  of  your  oratrix  and  are 
subject  thereto. 

Your  oratrix  therefore  asks  the  aid  of  this  honorable  court  in  the 
premises,  and  makes  the  said  Domestic  Building  Association,  John  Doe 
and  Richard  Roe  parties  defendant  to  this  bill,  and  to  the  end  that 
they  m^y  be  required  to  answer  this,  your  oratrix's  bill,  according  to 
the  rules  and  practice  of  this  honorable  court,  without  oath,  answer 
on  oath  being  hereby  waived;  that  a  receiver  maybe  appointed  upon 
the  filing  of  this  bill;  that  an  account  may  be  taken  in  this  behalf  by 
or  under  the  direction  of  this  court;  that  the  said  defendant /^ra«/^  C 
Delamater  may  be  decreed  to  pay  your  oratrix  whatever  sum  shall 
appear  to  be  due  upon  the  taking  of  such  account,  together  with 
solicitor's  fees  and  costs  of  this  proceeding,  by  a  short  day,  to  be 
fixed  by  the  co.urt;  that  in  default  of  such  payment,  the  said  mort- 
gaged property  may  be  sold,  as  may  be  directed  by  the  court,  to 
satisfy  the  amount  due  your  oratrix  for  principal  and  interest  on  the 
said  note  and  trust  deed,  and  solicitor's  fees,  and  costs  of  this  pro- 
ceeding; that  in  case  of  such  sale,  and  in  failure  to  redeem  therefrom, 
pursuant  to  the  statute,  the  defendants,  and  all  persons  claiming 
through  or  under  them  subsequent  to  the  commencement  of  this  suit, 
may  be  forever  barred  and  foreclosed  of  all  right  and  equity  of 
redemption  in  the  said  premises;  that  your  oratrix  may  have  execu- 
tior;  against  the  said  defendant  Frank  C.  Delamater  for  any  balance 
that  shall  remain  due  to  your  oratrix  of  the  principal  and  interest  of 
said  note  and  trust  deed,  if  the  sale  or  said  mortgaged  premises  as 
aforesaid  fail  to  produce  sufficient  to  pay  the  whole  of  said  debt  and 
solicitor's  fees,  and  costs  of  this  suit;  and  that  your  oratrix  may  have 
such  other  and  further  relief  as  the  nature  of  the  case  may  require,  and 
as  to  this  court  shall  seem  agreeable  to  equity  and  good  conscience. 

May  it  please  your  honor,  to  grant  unto  your  oratrix  the  writ  of 
summons  in  chancery,  issuing  out  of  and  under  the  seal  of  this  honor- 
able court,  directed  to  the  sheriff  {continuing  and  concluding  with  veri- 
fication as  in  Form  No.  J^70). 
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(^)  After  Death  of  Grantor. 

Form  No.  13969.' 

{Commencing  as  in  Form  No.  Jf270.  continue  as  in  Form  No.  13968, 
down  to  *,  allegitig  that  the  debtor  who  executed  the  trust  deed  is  "  since 
deceased,''  and  substituting  the  word  ^^  orator"  for  the  word  '■'•  oratrix'' 
wherever  it  appears^ 

And  your  orator  further  shows  unto  your  honor,  that  on  the 
thirteenth  day  oi  March,  a.  d.  \W3,  the  ssad  Joseph  Shaffner  departed 
this  life  intestate,  leaving  him  surviving  Clara  Shaffner,  his  widow, 
and  Leonard  Shafftier  and  Katie  Shaffner,  his  children  and  only  heirs 
at  law;  that  afterward,  on  tlie  second  day  oi  June,  a.  d.  i^93,  one 
Benjamin  M.  Shaffner,  of  Chicago,  in  the  county  of  Cook  and  state  of 
Illinois,  was,  by  the  honorable  Probate  Court  of  Cook  county  afore- 
said, duly  appointed  administrator  of  the  estate  of  the  sdad  Joseph 
Shaffner,  deceased;  and  that  the  said  administrator  entered  upon 
and  assumed  the  duties  of  such  administration. 

And  your  orator  further  shows  unto  your  honor,  that  the  said 
Joseph  Shaffner  was,  at  the  time  of  his  decease,  the  owner  of  the 
equity  of  redemption  of  the  said  premises  above  described. 

And  your  orator  further  shows  unto  your  honor,  that  there  is  now 
due  and  owing  to  your  orator  of  said  principal  sum  and  interest 
in  said  note  mentioned,  the  sum  oi  four  thousand  dollars;  that  the 
same  long  since  became  due  and  payable,  to  wit:  on  the  eighteenth 
day  of  October,  a.  d.  iZ95,  and  your  orator  shows  that  the  said 
'Joseph  Shaffner  did  not  in  his  lifetime,  nor  has  any  person  since  his 
death,  paid  said  sum  or  any  part  thereof,  although  the  same  has  long 
since  become  due,  by  means  whereof  the  said  premises  so  conveyed 
as  aforesaid  have  become  forfeited,  subject,  nevertheless,  to  redemp- 
tion in  equity  by  the  representatives  and  heirs  of  the  sa.\<\  Joseph 
Shaffner,  deceased. 

And  your  orator  further  shows  unto  your  honor,  that  by  reason  of 
the  statute  in  such  case  made  and  provided,  the  said  Lymatt  Baird, 
as  such  trustee  in  the  said  trust  deed  named,  is  divested  of  his 
authority  to  make  sale  of  the  said  premises  in  the  manner  provided 
therein-. 

And  your  orator  further  shows  unto  your  honor,  that  he  is  informed 
that  the  defendants  Sarah  A.  Whittemore  and  John  Whittemore,  of 
Chicago,  in  the  county  of  Cook,  state  of  Illinois,  have,  or  claim,  some 
interest  (the  precise  nature  whereof  is  unknown  to  your  orator)  in 
the  premises  aforesaid,  as  purchasers,  mortgagees,  judgment  creditors 
or  otherwise,  but  such  interest,  if  any  there  be,  has  accrued  since 
and  is  subject  to  the  lien  of  your  orator  by  virtue  of  said  trust  deed. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orator 
cannot  have  adequate  relief  in  the  premises  except  in  a  court  of 
equity,  where  matters  of  this  nature  are  properly  cognizable  and 
relievable; 

To  the  end,  therefore,  that  the  said  Clara  Shaffner,  Leonard  Shaff- 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  See  also,  generally,  supra,  note  i, 
(1896),  c.  95,  par.  17.  p.  554. 
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ner,  Katie  Shaffner,  Sarah  A.  Whittemore,  John  Whitteftiore  and  Ben- 
jamin M.  Shaffner.,  administrator  of  the  estate  of  the  said  Joseph 
Shaffner.,  deceased,  who  are  made  parties  defendant  to  this  bill  of 
complaint,  may  each  full,  true  and  perfect  answer  make  (but  not 
under  oath,  answer  under  oath  being  hereby  expressly  waived)  to  all 
and  singular  the  matters  and  things  herein  stated  and  charged;  that 
an  account  may  be  taken  in  this  behalf,  by  or  under  the  direction  of 
this  honorable  court;  that  the  said  defendants,  or  some  of  them, 
may  be  decreed  to  pay  to  your  orator  whatever  sum  shall  appear  to  be 
due  to  him  upon  the  taking  of  said  account,  together  with  his  costs 
of  this  proceeding,  by  a  short  day  to  be  fixed  by  the  court;  that  in 
default  of  such  payment,  the  said  premises  may  be  sold,  as  the  court 
shall  direct,  to  satisfy  the  amount  due  to  your  orator,  and  the  costs; 
that  in  case  of  such  sale,  and  a  failure  to  redeem  therefrom,  accord- 
ing to  law,  the  said  defendants,  and  all  persons  claiming  through  or 
under  them,  after  the  commencement  of  this  proceeding,  may  be 
forever  barred  and  foreclosed  of  all  right  or  equity  of  redemption 
of  the  said  mortgaged  premises;  and  that  your  orator  may  have 
such  further  {continuing  and  concluding  with  verifiifltion  as  in  Form 
No.  13968). 

(r)  By  Grantee  and  Trustee. 

Form  No.  13970.' 

(Precedent  in  Wolff  v.  Ward,  104  Mo.  134.)^ 

\(^Title  of  court  and  cause  as  in  Form  No.  5921.  )]^  . 

The  above  named  plaintiffs,  for  their  amended  petition,  state,  that 
heretofore,  to-wit,  on  the  ninth  day  of  October,  188O,  one  Rosanna 
Manley,  then  being  the  owner  of  the  realty  hereinafter  mentioned  by 
her  certain  deed  of  trust  of  said  date  executed  by  her,  which  deed 
is  recorded  in  book  61^.2,  on  page  iJf.7  thereof,  in  the  office  of  the 
recorder  of  deeds  of  the  city  of  St.  Louis,  conveyed  to  plaintiff,  Mar- 
cus A.  Wolff  as  trustee  for  plaintiff  James  B.  Hughes,  the  following 
described  premises  situated  in  the  city  of  St.  Louis,  state  of  Missouri, 
to  wit:  {describing premises'). 

That  said  conveyance  was  to  said  M.  A.  Wolff  in  trust  to  secure 
to  said  Jatnes  B.  Hughes,  the  party  of  the  third  part  therein,  the  pay- 
ment of  seven  promissory  notes  therein  described,  given  for  money 
borrowed  of  him  by  said  Rosanna  Manley  of  even  date  of  said  deed 
payable  to  the  order  oi  Jaf/ies  B.  Hughes  and  bearing  interest  from 
maturity  at  ten  per  centum  per  annum,  one  of  said  notes  the  princi- 
pal being  for  the  sum  of  ^,000  and  payable  three  years  after  date 
and  the  others  being  semi-annual  interest  notes,  each  for  the  sum 


1.  Missouri.  —  Rev.  Stat.  (1S89),  § 
7078  ei  seq. 

See    also,    generally,   supra,    note   i, 

P-  554. 

2.  This  form  was  held  sufficient  as 
against  a  demurrer,  on  the  following 
grounds: 

"First.  The  petition  failed  to  state 
facts  constituting  a  cause  of  action. 


Second.  There  is  a  misjoinder  of 
causes  of  action  in  the  petition. 

Third.  There  is  no  equity  in  the  bill. 

Fourth.  There  is  a  misjoinder  of 
parties  plaintiff. 

Fifth.  There  is  a  defect  of  parties 
defendant." 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 
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of  %200^  and  payable  respectively  in  six,  twelve,  eighteen.,  twenty-four, 
thirty,  and  thirty-six  months  after  date. 

That  in  and  by  said  deed  said  Rosanna  Manley  did  covenant  and 
agree  with  said  party  of  the  third  part  therein,  his  endorsees  and 
assignees,  among  other  things,  to  cause  all  taxes  and  assessments 
general  and  special,  then  existing  against  said  property  to  be  paid 
on  demand  and  all  such  thereafter  levied  or  charged  on  it  or  therefor 
to  be  paid  within  the  time  required  by  law  and  also  to  keep  the 
improvements  upon  said  premises  constantly  insured  until  said 
notes  should  be  paid  in  the  sum  of  not  less  than  %5,000,  and  to  keep 
constantly  assigned  or  pledged  and  delivered  to  the  party  of  the 
second  part  therein,  said  trustee,  for  further  securing  the  payment 
of  the  said  notes,  all  and  every  policy  or  policies  of  insurance, 
held  by  or  issued  to  her  upon  said  improvements,  and  also  that,  if 
any  or  either  of  said  agreements  should  not  be  performed  as  afore- 
said, then  the  said  third  party  or  his  endorsees  might  effect  such 
insurance  for  such  purpose  and  pay  such  taxes  and  for  repayment 
of  all  moneys  paid  in  the  premises  and  interest  thereon  the  said 
conveyances  should  be  a  security  in  like  manner  and  with  like  effect 
as  for  the  payment  of  said  notes. 

That  it  was  further  provided  in  said  deed  of  trust  as  follows: 
(jsetting  out  provisions  verbatim').^ 


1.  Provisions  of  deed  referred  to  in  the 

text  were  as  follows: 

"  Now  if  said  notes  be  paid  when  they 
become  due  and  payable  respectively, 
and  said  agreement  be  faithfully  per- 
formed as  aforesaid,  then  this  deed  shall 
be  void,  and  the  property  hereinbefore 
conveyed  shall  be  released  at  cost  of  the 
said  party  of  the  first  part;  but  if  default 
be  made  in  the  payment  of  said  notes, 
any  or  either  of  them,  when  they  be- 
come due  and  payable,  or  in  the  faith- 
ful performance  of  any  or  either  of  the 
said  agreements  as  aforesaid,  then  this 
deed  shall  remain  in  force,  and  the  said 
party  of  the  second  part,  or  in  case  of 
his  death,  inability,  or  refusal  to  act,  or 
absence  from  the  said  city  of  St.  Louis, 
when  authorized  to  sell  under  these 
presents  and  the  sale  be  desired  by 
the  holder  of  said  notes,  any  or  either 
of  them,  then  the  sheriff  of  St.  Louis 
city,  Missouri,  for  the  time  being,  or 
such  other  person  as  may  be  thereto  ap- 
pointed by  any  court  having  jurisdic- 
tion of  the  property  hereinbefore  de- 
scribed (who  shall  thereupon  become 
his  successor  to  the  title  of  said  prop- 
erty, and  the  same  become  vested  in  him 
in  trust  for  the  purpose  and  objects  of 
these  presents,  and  with  all  the  powers, 
duties  and  obligations  thereof),  may 
proceed  to  sell  the  property  herein  de- 
scribed, or  any  part  thereof,  at  public 


vendue  to  the  highest  bidder  for  cash  at 
the  eastern  front  door  of  the  court-house, 
in  the  said  city  of  St.  Louis,  first  giving 
twenty  days  public  notice  of  the  time, 
terms  and  place  of  sale,  by  the  adver- 
tisement in  some  English  newspaper, 
printed  and  published  in  said  city  of  St. 
Louis,  and  upon  such  sale  will  execute 
and  deliver  a  deed  in  fee  simple  of 
the  property  sold  to  the  purchaser  or 
purchasers  thereof  (all  the  recitals 
whereof  shall  be  prima  facie  evidence 
of  the  facts  therein  set  forth),  and  re- 
ceive the  proceeds  of  said  sale,  out  of 
which  he  shall  pay,  first,  the  cost  and 
expenses  of  executing  this  trust,  includ- 
ing a  resonable  compensation  to  the 
trustee  for  his  services,  to  be  not  less 
than  $^5"  in  any  case,  and  next  to  the 
payer  thereof,  upon  the  usual  vouchers 
therefor,  all  moneys  paid  for  insurance 
and  taxes  and  judgments  upon  statu- 
tory lien  claims  as  hereinbefore  pro- 
vided for,  when  not  paid  as  herein- 
before agreed,  and  interest  thereon  at 
the  rate  of  ten  per  cent,  per  annum  from 
the  time  of  their  payment;  and,  next,  of 
such  said  interest  notes  as  are  due  and 
unpaid,  and  all  interest  earned  thereon; 
and,  next,  if  enough  therefor,  said  prin- 
cipal note,  whether  due  or  not,  and  all 
interest  earned  therefor  and  thereon; 
and,  if  enough  therefor,  then  apply 
toward  their   payment,  and  in  case  all 


12  E.  of  F.  P.  — 36. 
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Plaintiffs  further  state  that  thereafter  on  the  fourteenth  day  of 
October,  188O,  said  Rosanna  Manley  by  her  deed  of  trust  of  the  last- 
named  date,  conveyed  said  premises  to  defendant  Edward  Ward,  and 
his  successors  in  trust  forever,  in  trust  for  the  sole  and  separate  use 
of  his  wife,  the  defendant,  Catherine  Ward,  the  daughter  of  Rosanna 
Manley,  which  deed  is  recorded  in  said  recorder's  office  in  book  Qlf2, 
at  page  265  thereof;  that  said  defen'dants,  Catherine  Ward,  in  and  by 
such  deed,  did  agree,  as  a  part  of  the  consideration  thereof,  to  assume 
all  deeds  of  trust  then  upon  said  premises  in  such  deed  conveyed, 
and  the  said  Edward  and  Catherine  Ward,  ever  since  the  last  named 
deed  have  been,  and  now  are,  entitled  to  said  premises  subject  to 
the  deeds  of  trust  herein  mentioned  and  claimed  to  be  the  owners 
of  said  premises. 

Plaintiffs  say  that  the  defendants,  Edward  T.  Earish  and  Mary 
Sweeney,  claim  to  have  some  interest  or  estate  in  said  premises,  and 
for  that  reason  are  made  parties  defendant  herein. 

Plaintiffs  state  that  the  several  interest  notes,  mentioned  in  said 
deed  of  trust  were  paid,  but  that  the  said  principal  note  of  %6,000  was 
not  paid  at  its  maturity,  and  the  plaintiff,  Hughes,  ever  since  th  eexecu- 
tion  of  the  last  named  note,  hath  been  and  now  is  the  holder  thereof. 

Plaintiff  states  that  there  was  executed  in  duplicate  by  sdadHughes 
on  the  one  part  and  said  defendants,  Edward  B.n(\  Catherine  Ward  on 
their  part,  the  following  instrument:  (^setting  out  instrument  in  full^?- 

That  the  defendant  /^Fara^  executed  and  delivered  to  Hughes  the 
several  notes  mentioned  as  being  made  by  them  in  the  instrument 
last  described;  that,  since  the  institution  of  this  suit,  plaintiffs  have 
been  informed  and  now  so  aver  that  said  Rosanna  Manley  died  in 
said  city  where  she  resided  m  June,  1S86,  leaving  no  property  belong- 
ing to  her. 

said  demands  be  fully  satisfied,   from  recorded  in  the  recorder's  office  of  St. 

such  proceeds,  and  any  of  said  interest  Louis  city,  in  book  64s,  page  ^^7. 

notes,  the  same  shall  be  canceled,  and  Now,  if  the  said  notes  for  the  sum  of 

the  balance  of  said  proceeds,   if  any,  $/7S   each    be   promptly    paid    as  they 

shall  be  paid  to  the  said  Rosanna  Man-  severally    become     due,     respectively, 

ley,  or  her  legal  representatives."  then  the  payment  of  said  principal  note 

1.  Instrument  referred  to   in  the  text  for  the  sum  of  %^,ooo  as  aforesaid  shall 

was  as  follows:  (at  the  request  of  said  E.  and  C  Ward, 

."  St.  Louis.  October  Q,  \'^8j.  as  evidenced  by  their  signature  thereto) 

Received  of  Edward  and    Catherine  be  extended  for  the  period  of  thirty-six 

Ward  their  six  negotiable  promissory  months  from  the  ninth  day  of  October, 

notes,  dated   Oct.  9,  i8<?5>,   executed   by  \%8s. 

said    C.   and  E.    Ward,    drawn    to  the  But  if  the  said  notes  for  the  sum  of 

order  oi  James  E.  Hughes,  and  payable  %i7S,  each  or  any  of  them,  or  any  part 

in   six,    twelve,    eighteen,    twenty-four,  of  either,  be  not  promptly  paid  when 

thirty  and  thirty-six  months  after  date  due,  or  if  said  Wa7-dsha.U  neglect  or  re- 

respectively,     which      said     notes,     if  fuse  to  faithfully  perform  the  covenants 

promptly  paid  at  maturity  respectively,  of  said  deed  of  trust,  as  to  insurance 

and  only  when  paid,  shall  be  in  lieu  of  and   the    payment  of  taxes,  as  therein 

seven  per  cent,  semi-annual  interest  ac-  provided,  then,  in  either  of  such  cases, 

cruing  on   a  certain   note   of    Rosanna  this  agreement  shall  be  null  and  void, 

Manley  for  the  principal  sum  of  I5, 000,  and  the  legal  holder  of  said  principal 

dated  October  g,  1^80,  due  and  remain-  notes  for  $5,000  may  proceed  to  enforce 

ing    unpaid,    and    secured  by  deed   of  payment    thereof   under    said    deed  of 

trust  on  same  date  executed   by    said  trust,  the   same    as    if   this  agreement 

Manley  to   M.  A.    Wolff,  trustee,   and  had  not  been  made." 
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Plaintiffs  state  that  the  defendants  and  Rosanna  Manley  failed  and 
neglected  to  pay  the  state  or  city  taxes  levied  and  assessed  on  said 
premises  for  the  years  i8^^  i8^5,  18^6,  so  that  the  same  became  and 
remained  delinquent.  That  there  then  was  duly  made  and  issued  on 
the  eighteenth  day  of  September^  1S86,  in  accordance  with  the  charter 
of  the  city  of  St.  Lout's,  a  special  tax  bill  of  the  last  named  date  in 
favor  ofy".  Donovan  d^  Co.  in  the  sum  of  $156.67,  which  became  a 
iien  on  said  premises,  which  bill  the  defendants  failed  to  pay,  satisfy 
or  discharge;  that  the  defendants  JVard neglected  and  failed  to  pay 
or  cause  to  be  paid,  when  the  same  became  due,  the  last  of  the  inter- 
est notes  executed  by  them,  to-wit,  the  interest  note  payable  thirty- 
six  months  after  date,  on  the  ninth  day  of  October,  iS83,  and  maturing 
on  the  ninth  day  of  October,  1886. 

That  the  defendants  and  Rosanna  Manley  neglected  and  failed  to 
pay  the  principal  note  of  $5,000  made  by  Rosanna  Man/ey,  or  any  of 
the  interest  earned  thereon,  save  in  so  far  as  such  interest  was  paid 
by  payment  of  the  firstyfz^.?  interest  notes  made  by  said  IVardsLS  above 
mentioned ;  and  that  said  general  and  special  taxes  and  the  interest  and 
penalties  thereon,  and  the  said  thirty-six  months  Ward  interest  note, 
and  the  said  note  of  $5,000  made  by  Rosanna  Manley  and  the  interest 
accrued  thereon,  have  never  been  paid,  satisfied  or  discharged  by  the 
defendants,  or  any  of  them,  or  for  them,  except  as  hereinafter  stated, 
and  that  the  defendants  and  Rosanna  Manley  failed  to  keep  the  improve- 
ments insured  as  provided  by  the  deed  of  trust  aforesaid;  that  the 
said  taxes  and  notes  last  mentioned  remaining  unpaid,  plaintiff,  M.  A. 
Wolff,  as  trustee  in  said  deed  of  trust,  at  the  request  of  said  Hughes, 
caused  said  premises  to  be  advertised  for  sale  by  notice,  giving  time, 
terms  and  place,  published  in  the  Missouri  Republican,  a  newspaper 
printed  and  published  in  the  city  of  St.  Louis. 

That  said  advertisement,  as  originally  published  on  the  thirtieth 
day  ol  April,  i2,87,  and  as  published  on  the  first,  second,  and  third 
days  of  May,  iS87,  by  mistake  and  inadvertence,  gave  notice  for  a 
sale  to  be  had  on  Monday,  May  22,  instead  of  Monday,  May  23,  iS87, 
the  day  intended  by  said  trustee;  that,  discovering  said  mistake,  said 
trustee  caused  said  notice  to  be  changed,  so  that  as  published  daily 
from  May  Jf,  to  May  23,  iS87,  both  inclusive,  it  gave  notice  of  a  sale 
to  be  had  on  Monday,  May  23,  iS87,  so  that  said  notice,  as  corrected, 
was  published  but  nineteen  days,  excluding  the  day  of  sale,  before  the 
sale  had  on  the  twenty-third  dziy  of  May,  iS87. 

That,  believing  said  notice  so  published  to  be  sufficient,  and  his 
actions  thereunder  valid  and  proper,  said  trustee  proceeded  to  sell 
said  premises  in  accordance  with  the  terms  of  said  deed  of  trust  and 
said  notice,  and  at  such  sale  plaintiff,  George  P.  Wolff,  was  the  highest 
bidder  at  the  sum  of  %Jf.,250,  and  said  premises  were  sold  to  him; 
that,  thereafter,  said  trustee,  in  accordance  with  the  terms  of  said 
deed  of  trust,  executed  a  dfeed  as  trustee  thereunder  to  said  George 
P.  Wolff,  purchaser  at  said  sale,  conveying  said  premises  to  said 
George  P.  Wolff,  which  said  deed  is  dated  the  twenty-third  doiy  of  May, 
i887,  and  is  recorded  in  book  831,  at  page  145,  of  said  recorder's 
office;  but  that  said  defect  in  said  notice  does  not  appear  in  said  deed 
last  mentioned. 
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That  plaintiff,  George  P.  Wolff,  believing  that  he  had  acquired  good 
title  to  said  premises  under  said  sale,  proceeded  to  pay  off  and 
discharge  the  liens  for  general  and  special  taxes,  paying,  in  dis- 
charge of  the  general  taxes,  of  i8^4,  i8<^J,  and  i8(?6,  the  thirtieth  day 
oi  June,  iS87,  the  sum  of  %496.76,  and  in  discharge  of  the  special 
tax  billon  the  twenty-third  ddiy  oi  August,  the  sum  of  %176.50;  that  he 
further  caused  said  premises  to  be  insured,  paying  as  premium  there- 
for on  the  third  day  of  August,  i2>87,  the  sum  of  %Jf5,  and  that  he 
expended  for  necessary  repairs  on  said  premises  the  sum  of  ^Jf..85 
between  the  seventeenth  day  of  September,  and  the  thirtieth  day  of  Sep- 
tember, i887. 

Plaintiffs  state  that  the  said  George  P.  Wolff,  believing  that  he  had 
a  good  title  as  aforesaid,  borrowed  from  said  Hughes,  and  the  said 
Hughes,  believing  that  George  P.  Wolff  had  good  title  as  aforesaid, 
loaned  to  said  George  P.  Wolff  the  sum  of  %5,000  on  the  faith  and 
security  of  said  premises,  to  secure  which  indebtedness  said  George 
P.  Wolff  and  Alice,  his  wife,  made  their  certain  deed  of  trust  of  date 
May  23,  iS87,  conveying  to  M.  A.  Wolff,  trustee  of  James  B.Hughes, 
the  said  premises  to  secure  the  payment  of  seven  promissory  notes 
made  by  said  George  P.  Wolff  of  even  date  therewith,  payable  to  the 
order  of  said  James  B.  Hughes,  one  for  the  principal  sum  of  %5,000, 
the  others  being  for  semi-annual  interest  to  be  earned  thereon  at  the 
rate  of  six  per  cent,  per  annum,  which  notes  said  George  P.  Wolff  then 
made  and  delivered  to  said  Hughes. 

That  said  premises  at  the  time  of  the  deed  to  George  P.Wolff  were 
occupied  by  a  number  of  tenants  then  holding  under  the  defendant 
Ward,  some  of  whom  thereafter  attorned  to  said  George  P.  Wolff, 
and  said  George  P.  Wolff  has  collected  rents  from  said  tenants  so 

attorning,    amounting  to  dollars,  for  which   he   now   stands 

ready  to  account. 

Plaintiffs  state  that  the  defendant  other  than  Parish  and  Sweeney 
have,  since  sale,  constantly  asserted  said  sale  to  be  void  and 
instituted  a  suit  against  the  plaintiff  to  set  the  same  aside,  but  such 
defendants  did  not  prosecute  the  same  and  dismissed  their  suit  when 
it  was  called  for  trial. 

That  the  defendants,  other  than  Parish  and  Sweeney,  have  refused 
to  surrender  possession  of  the  premises  to  said  George  P.  Wolff,  and 
have  aided  and  assisted  the  occupants  of  said  premises  in  resisting 
steps  by  said  George  P.  Wolff  to  obtaining  possession  of  said  prem- 
ises, the  defendants,  other  than  Parish  and  Sweeney,  claiming,  and 
causing  such  tenants  to  claim,  that  the  said  sale  to  George  P.  Wolff 
was  void. 

Plaintiffs  say  that  they  have  offered  to  defendants,  other  than 
Parish  and  Sweeney,  to  reconvey  to  them  said  premises,  and  to  satisfy 
their  said  debt  and  are  now  ready  so  to  dcr,  upon  payment  by  defend- 
ant to  plaintiffs  of  the  debts  secured  5y  said  Manley  deed  of  trust, 
and  the  expenditures  made  by  George  P.  Wolff,  as  aforesaid. 

Plaintiffs  say  that  though,  at  the  time  hereinbefore  stated,  they 
believed  that  the  said  sale  and  proceedings  thereunder  to  be  valid, 
yet  they  are  now  advised  by  counsel  and  so  aver,  that  by  reason  of 
said  mistake  and  defect  in  said  notice  of   sale,    said   sale  by  said 

564  Volume  I2. 


13970.  MORTGAGES.  13971. 

trustee  to  George  P.  Wolffs  under  said  deed  of  trust  from  Rosanna 
Manley,  was  void. 

Plaintiffs  say  that  the  defendants  Catherine  and  Edward  Ward  have 
no  means  or  property  save  such  interests  as  they  may  have  in  the 
premises  described;  that  the  defendants  Edward 2iXi^  Catherine  Ward, 
notwithstanding  said  sale,  ever  since  hath  been  and  now  are,  collect- 
ing large  rents  from  said  premises,  which  they  convert  to  their  own 
use,  and  they  have  not  paid,  or  offered  to  pay,  anything  toward 
either  principal  or  interest  of  their  indebtedness. 

Plaintiffs  say  that  said  premises  are  and  will  be  insufficient  in  value 
to  pay  the  debts  secured  by  the  first  mentioned  deed  of  trust,  and 
that,  upon  foreclosure  thereof  by  sale,  a  portion  of  said  debt  will 
remain  unpaid. 

Plaintiffs  further  aver  that,  unless  said  rents  be  collected  and 
applied  toward  payment  of  the  debts  secured  by  said  deed  of  trust 
from  Rosanna  Manley,  the  plaintiff  will  be  wholly  without  remedy  for 
the  collection  of  such  portion  of  the  indebtedness  remaining  unpaid 
after  the  sale  of  the  premises  as  hereinafter  prayed. 

To  the  end,  therefore,  that  the  said  deed  of  trust  from  Rosanna 
Manley  may  be  foreclosed  for  the  payment  of  said  debts  secured 
thereby,  the  plaintiffs  pray  that  a  receiver  heretofore  appointed  to 
take  possession  of  the  premises  hereinbefore  described  and  collect 
the  rents  and  profits  ensuing  therefrom  until  the  further  order  of 
this  court  may  continue  to  hold  possession  and  collect  such  rents; 
that  the  said  deed  from  M.  A.  Wolff,  as  trustee,  to  George  P.  Wolff, 
and  the  said  deed  from  George  P.  Wolff  and  wife  to  M.  A.  Wolff, 
trustee  oi  James  B.  Hughes,  be  set  aside;  that  an  account  be  taken 
of  the  principal  and  interest  of  the  sums  due  from  defendants  and 
each  of  them,  and  said  Rosanna  Manley,  by  reason  of  the  matters 
hereinbefore  alleged,  and  that  the  plaintiff,  George  P.  Wolff,  and 
James  D.  Hughes,  have  judgment  for  the  respective  sums  so  ascer- 
tained and  costs  herein  to  be  levied  on  the  premises  hereinbefore 
described  as  is  provided  in  the  statutes  of  Missouri;  that  if,  upon 
such  sale  of  said  premises,  sufficient  be  not  realized  to  satisfy  such 
judgment,  interest  and  costs,  that  the  said  receiver  pay  to  the  plaintiff 
from  the  funds  in  his  hands  the  residue  of  said  judgment  or  apply 
such  funds  toward  said  residue;  that  if  there  be  then  a  residue  of 
such  judgment,  such  residue  may  be  levied  of  other  goods,  chattels, 
lands  and  tenements  of  the  defendant;  that  upon  sale  of  said  prem- 
ises, possession  of  said  premises  may  be  delivered  by  said  receiver 
to  the  purchaser  thereof,  and  that  plaintiffs  be  granted  such  other  and 
further  relief  as  to  the  court  may  seem  meet  and  proper  in  the  premises. 

[(Concluding  with  signature  as  in  Form  No.  5921.')Y 

(^)  By  Grantee's  Assignee  for  Benefit  of  Creditors. 
Form  No.  13971.' 

(  Title  of  court  and  cause,  and  commencement  as  in  Form  No.  6921), 
complaining  of  the  defendants  for  cause  of  action  states: 

1.  The  matter  to  be  supplied  within  2.  Missouri. — Rev.  Stat.  (1889),  § 
[  ]  will  not  be  found  in  the  reported  case.     7078  et  seq. 
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That  the  Macon  Savings  Bank  was  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Missouri', 
and  that  on  the  twelfth  day  of  March,  i885,  said  bank  made  an  assign- 
ment for  the  benefit  of  all  its  creditors  to  the  plaintiff  herein;  and 
that  the  said  plaintiff  has  duly  qualified  as  such  assignee  and  entered 
upon  the  discharge  of  his  duties  as  such  assignee  and  has  been  and 
now  is  acting  as  such  assignee. 

That  the  defendant  the  Missouri  Coal  and  Mining  Company  is  a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Missouri. 

That  the  defendant  the  Farmers  and  Traders  Bank  is  a  private 
unincorporated  bankmg  association  composed  of  the  defendants 
William  Andrews.,  Arthur  J.  Davis  and  Henry  M.  Robinson. 

That  on  the  txventy-fourth  day  oi  August,  i2>78,  the  defendant  the 
Missouri  Coal  and  Mining  Compa?iy  executed  and  delivered  to  the  said 
the  Macon  Savings  Bank  one  certain  promissory  note  in  writing, 
whereby  it  promised  to  pay  said  Macon  Savings  Bank  the  sum  of  ten 
thousand  (^o\\a.vs  on  or  before  t\\Q  twenty-fourth  dB.y  oi  August,  iS8S, 
with  interest  thereon  at  the  rate  of  ten  per  centum  per  annum  from 
the  twenty-fourth  day  of  August,  a.  d.  \%18,  until  paid,  a  copy  of  which 
note  is  hereto  annexed  and  filed  herewith. 

That  on  the  twerity-fourth  day  of  August,  a.  d.  \%18,  the  said  Mis- 
souri Coal  dnd  Mining  Cotnpany,  to  secure  the  payment  of  said  note, 
executed,  acknowledged,  and  delivered  to  Robert  L.  Jafnesott,  trustee, 
a  certain  deed  of  trust  conveying  the  following  described  property 
(^describing  realty^ ;  which  said  deed  was  conditioned  to  be  void  on 
payment  of  the  note  aforesaid  in  accordance  with  its  terms;  and 
further  provided  that  in  case  default  should  be  made  in  the  payment 
of  said  principal  sum  or  any  part  thereof  the  said  Jameson,  as  trustee, 
might  proceed  to  advertise  and  sell  the  property  thereby  conveyed 
and  apply  the  proceeds  to  the  payment  of  said  note  with  interest. 

That  said  deed  of  trust  was  duly  recorded  on  the  twenty-seventh 
day  ol  August,  iS78,  in  the  office  of  the  recorder  of  deeds  iov  Macon 
county,  Missouri. 

That  no  part  either  of  the  principal  or  the  interest  on  said  note 
has  ever  been  paid,  and  that  the  same  is  now  due  this  plaintiff. 

That  no  proceedings  at  law  or  otherwise  have  been  instituted  for 
the  foreclosure  of  said  deed  of  trust  or  the  recovery  of  the  amount 
due  on  said  note. 

Plaintiff  further  states  that  he  is  informed  and  believes  that  sub- 
sequent to  said  twenty-fourth  day  oi  August,  iS78,  the  said  Missouri 
Coal  &'  Mining  Company,  made,  executed,  and  delivered  to  the  defend- 
ant Ben  Eli  Guthrie  another  and  further  deed  of  trust,  whereby  all  of 
the  said  real  estate  and  property  was  conveyed  to  secure  bonds  issued 
by  the  said  Missouri  Coal  oi^  Mining  Company,  amounting  to /(^r/y  thou- 
sand dollars,  which  said  bonds  were  intended  by  said  Missouri  Coal  o;' 

See  also,  generally,  supra,  note  i,  Mo.  App.  159.  In  this  case  it  was 
p.  554.  held  that  the   proceeding   to   foreclose 

This  petition  is  based  upon  the  facts  might  be  either  at  law  or  in  equity; 
and  the  petition  set  out  in  part  in  the  proceeding  in  this  case  was  held  to 
Rubey  z/.  Missouri  Coal,  etc.,   Co.,  21     be  one  in  equity,  not  under  the  statute. 

566  Volume  12. 


13971.  MORTGAGES.  13972* 

Mining  Company  to  be  negotiated  and  sold  for  the  purpose  of  paying 
off  and  discharging  said  bank  and  other  debts  of  said  coal  company. 

That  said  bonds  were  never  negotiated  and  sold,  as  plaintiff  is 
informed  and  believes,  but  that  a  number  of  them,  amounting  to 
^7,000,  were  deposited  and  held  as  collateral  security  for  other 
debts  and  demands  due  from  said  coal  company  to  said  savings  bank. 

That  he  is  informed  and  believes  that  a  portion  of  said  bonds  were 
heretofore  deposited  by  the  president  of  said  coal  company  with  the 
said  Farmers  &"  Traders  Bank,  amounting  to  $13,000,  as  collateral 
security  for  sums  of  money  due  from  said  coal  company  to  said 
Farmers  &r^  Traders  Bank. 

That  this  plaintiff  has  no  knowledge  or  information  as  to  whether 
any  of  such  bonds  are  held  by  any  other  parties. 

That  plaintiff  is  informed  and  believes  that  the  said  defendants, 
James  Eperson  and  Orr  Sanders,  claim  some  interest  in  the  said  real 
estate  and  coal  mines  by  virtue  of  an  assignment  to  them  of  a  lease 
to  said  coal  lands  made  by  the  said  C.  C.  Eperson  as  president  of  the 
said  Coal  &*  Mining  Company,  wherefore  they  are  made  parties 
defendant,  in  order  that  their  pretended  claims  and  interests  may  be 
examined  and  concluded. 

Wherefore  the  plaintiff  prays  judgment  for  the  amount  of  said 
note,  to  wit,  ten  thousand  dollars,  with  ten  per  cent,  per  annum 
interest  thereon,  compounded  annually;  that  the  equity  of  redemp- 
tion of  the  said  Missouri  Coal  6-'  Mining  Co.  in  and  to  said  lands  be 
foreclosed;  that  the  amount  of  plaintiff's  lien,  as  such  assignee,  be 
adjudged  and  decreed  as  first  lien  of  said  land  and  property 
as  against  all  the  defendants;  that  said  subsequent  deed  of  trust  to 
the  said  Guthrie  be  declared  subject  to  the  plaintiff's  said  deed  of 
trust,  and  that  all  of  the  said  real  estate  and  property  be  sold  to  satr 
isfy  and  pay  off  the  judgment  so  rendered,  free  from  all  claims  and 
demands,  and  that  the  proceeds  be  applied,  first,  to  pay  off  and 
satisfy  the  said  judgment,  and  that  the  balance,  if  any,  be  applied  in 
payment  of  the  bona  fide  holders  of  said  bonds  for  value;  that  if  it 
shall  be  found  necessary  for  the  safety  and  security  of  plaintiff,  the 
court  appoint  a  receiver  to  take  charge  of,  manage  and  control  the 
said  coal  property  and  the  said  coal  mines,  with  its  machinery  and 
apparatus,  pending  this  suit,  and  until  the  final  order  and  decree  of 
this  court  shall  be  rendered;  for  general  relief,  and  for  such  other 
and  further  judgments,  orders  and  decrees  as  may  be  just  and  proper. 

iConcluding  with  signature  of  attorney  as  in  Form  No.  5921.) 

b.  Amendment  of  Bill.' 
Form  No.  13972.' 

In  Chancery  of  New  Jersey. 
Between  ^ 

Robert  B.  Minturn,  Complt.,      1  On  Bill,  etc. 

and  J  Amendments  to  Bill. 

Henry  Harms  et  ux.  et  als.,  Defts.  J 

1.  Consult,  generally,  the  title  Amend-  the  original  papers  in  the  case.  See 
MENTs,  vol.  I,  p.  712.  also  Forms  Nos.  1298  to  1300. 

2.  This  amendment  is  copied  from 
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Amend  the  bill  in  the  following  particulars,  viz. : 

First.  On  page  19,  line  IS,  after  the  word  "  mortgage  "  insert  the 
following  clause: 

"And  your  orator  further  shows  unto  your  honor  that  on  or  about 
the  fiineteenth  day  of  April,  a.  d.  eighteen  hundred  and  seventy-nine,  the 
said  Henry  Harms,  in  conjunction  with  Johanna  his  wife,  executed  a 
mortgage  on  a  petition  of  the  mortgaged  premises  (being  the  premises 
firstly  described  in  your  orator's  said  mortgage  by  a  different  descrip- 
tion than  is  therein  made)  described  as  follows,  viz. :  all  those  certain 
lots,  tracts  or  parcels  of  land  and  premises  hereinafter  particularly 
described,  situate,  lying  and  being  in  the  city  of  Hoboken  aforesaid, 
and  which  on  a  map  of  Hoboken  made  by  Charles  Loss,  duly  filed  in 
the  office  of  the  clerk  of  the  county  of  Bergen  in  the  state  of  New 
Jersey,  are  situated  on  the  west  side  of  Hudson  street,  as  shown 
thereon,  and  are  marked,  known  and  distinguished  as  {describing 
realty^,  being  the  same  premises  conveyed  to  Henry  Harris,  one  of 
the  parties  of  the  first  part,  by  deed  dated  April  6th,  i866,  made  by 
Robert  Currie,  of  the  city  of  Hoboken  in  the  county  of  Hudson  and  state 
of  New  Jersey,  and  Susan  C.  his  wife,  and  recorded  in  the  clerk's  office 
of  said  Hudson  county,  in  liber  131  of  deeds,  page  211,  etc.,  April  9th, 
iS66,  to  one  Lur  Wintjen,  to  secure  the  sum  of  twenty-three  thousand 
eight  hundred  and  thirty-three  doWsiVS  Siwd  forty-two  ctnts  or  some  other 
sum,  by  virtue  of  which  said  mortgage  the  said  Lur  Wintjen  claims 
to  have  a  lien  upon  said  portion  of  said  mortgaged  premises  prior 
and  paramount  to  the  lien  of  your  orator's  said  mortgage,  which  claim 
your  orator  admits  to  be  valid,  and  here  states  that  when  he  (your 
orator)  took  his  said  mortgage,  he  did  so  with  notice  of  the  mortgage 
of  said  Lur  Wintjen  and  with  full  knowledge  that  it  was  a  lien  on  said 
portion  of  said  premises  mortgaged  to  your  orator  prior  and  para- 
mount to  your  orator's  said  mortgage." 

Second.  On  page  W,  line  24^,  erase  the  word  "and." 

Third.  On  page  30,  line  25,  after  the  word  "  Bente  "  insert  the  words 
"andZz^r  Wintjen.'' 

Fourth.  On  page  21,  line  11,  erase  the  word  "and." 

Fifth.  On  page  21,  line  18,  after  the  word  '■^ Bente''  insert  the  words 
"and  Lur  Wintjen." 

Sixth.  On  page  25,  line  3,  after  the  word  "sold"  insert  the  words 
"in  such  parcels  as  this  honorable  court  shall  order  and  direct." 

Seventh.  On  page  25,  line  5,  after  the  word  "thereof"  insert  the 
following,  "  the  said  defendant  Lur  Wititjen  may  be  paid  out  of  that 
portion  of  the  mortgaged  premises  covered  by  his  said  mortgage  the 
full  amount  of  principal  and  interest  moneys  due  thereon,  and  out  of 
any  balance  remaining  after  making  such  payment,  and  out  of  the 
moneys  arising  from  the  sale  of  that  portion  of  said  mortgaged 
premises  not  covered  by  the  mortgage  to  said  defendant  Lur 
Wintjen." 

Eighth.   On  page  26,  line  IS,  erase  the  word  "and." 

Ninth.  On  page  26,  line  19,  after  the  word  "  Bente  "  insert  the  words 
"and  Lur  Wintjen." 

Be  die,  Muirheid  &"  McGee, 

Sols.  &  Counsel  with  Complt. 
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c.  Cross-petition  to  Foreclose,  Original  Petition  Not  Being  to  Enforce  a 

Mortgage.' 

Form  No.  13973.'' 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  67^.) 

And  now  comes  John  Fen,  who  is  made  defendant  in  the  above 
entitled  action,  and  for  answer  herein,  and  by  way  of  cross-petition, 
for  his  cause  of  action,  says: 

That  on  XS\&  first  day  of  March,  x.  d.  iSP^j  the  said  defendant, 
Richard  Roe,  made  and  delivered  to  this  defendant  and  cross-peti- 
tioner a  certain  one  promissory  note,  a  true  copy  of  which,  with  all 
credits  and  indorsements  thereon,  is  in  the  words  and  figures  follow- 
ing, to  wit :  {insert  copy  of  note^. 

That  this  defendant  and  cross-petitioner  is  now  the  legal  owner  and 
holder  of  said  promissory  note,  that  the  same  is  due,  and  that  no 
payments  have  been  made  thereon,  except  as  shown  by  said  indorse- 
ments. 

That  there  is  now  due  this  defendant  and  cross-petitioner  on  said 
promissory  note,  from  said  defendant,  Richard  Roe,  the  sum  oi  four 
hundred  dollars,  with  interest  on  three  hundred  dollars  thereof  at  the 
rate  of  j/^  per  centum  per  annum,  payable  annually,  from  the.  first 
day  of  March,  a.  d.  iWJf,  and  on  one  hundred  dollars  thereof,  with 
interest  at  the  rate  of  seven  per  centum  per  annum,  from  the_/frj/day 
of  March,  a.  d.  \^96. 

That  on  sdiid  first  day  of  March,  a.  d.  i2>9Jf.,  the  said  defendant, 
Richard  Roe,  made,  executed,  acknowledged,  and  delivered  to  this 
defendant  and   cross-petitioner,   to  secure  the   payment   of   a   said 

1,  Seqoisites  of  Cross-complaiat,  etc.,  judgment  creditor  filed  his  bill  to  en- 
Oenerally.  —  The  form  or  frame  of  a  force  a  judgment,  making  one  a  de- 
cross-bill  or  cross-complaint  not  differ-  fendant  who  was  alleged  to  be  indebted 
ing  in  any  material  respect  from  that  to  and  also  a  fraudulent  grantee  of  the 
of  the  original  bill,  complaint  or  peli-  judgment  debtor.  This  defendant  af- 
tion,  the  same  rules  of  pleading  apply  terward  filed  his  bill  against  the  com- 
equally  to  both.  See  supra,  note  i,  plainant,  claiming  to  have  become 
p.  448.  See  also  generally,  the  titles  owner  of  the  debt  for  which  the  judg- 
BiLLS  IN  Equity,  vol.  3,  Form  No.  4285,  ment  was  rendered  and  also  of  the  col- 
and  notes  thereto;  Cross-complai.nts,  lateral  mortgage  given  to  secure  it,  and 
vol.  5,  p.  991.  prayed  to  have  his  title  to  these  securi- 

Illostrations.  — In  Newaygo  County  ties  established.     The  judgment  debtor, 

Mfg.   Co.  V.   Stevens,  79  Mich.  398,  a  who  was  the  mortgagor  in  the  collateral 

bill  was  filed  by  the  alleged  owner  of  mortgage,  and  the  holder  of  the  prior 

land  to  enjoin  the  foreclosure  of  a  pur-  mortgage,  were  made  parties,  and  the 

chase-money  mortgage  executed  to  an  bill  prayed   leave  to  redeem  from  the 

adverse    claimant,    and    to    annul     the  prior  mortgage  and  the   foreclosure  of 

mortgage  on  the  ground  of  the  invalidi-  the  other.     It  was  held  that  this    bill 

ty  of  the  adverse  title.    Answer  claimed  could  not  be  considered  a  cross-bill  and 

affirmative  relief  by  way  of  foreclosure  that  it  was  in  all  respects  an  original  bill. 

of  the  mortgage.     The  adverse  claim  In  Foreclosure  Proceedings.  —  Performs 

was  found  to  be  well  founded,  and  all  of   cross -bills,    cross  -  complaints  and 

the   proper   parties    being   before    the  cross-petitions  to   bills,   complaints  or 

court,  the  amount  due  on  the  mortgage  petitions  in  foreclosure  see,  generally, 

being  admitted,  as  also  the  amount  ex-  infra,  Form  No.  13984  et  seq. 

pended  in  the  injunction  proceedings,  2.  Ohio. —  Bates' Anno.    Stat.  (1897), 

a  decree  of  foreclosure  was  granted.  §§  5021  et  seq.,  5316  et  seq. 

In  Andrews  v.  Kibbee,  12  Mich.  94,  a  See  also,  supra,  note  i,  this  page. 
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promissory  note  hereinabove  mentioned,  a  certain  mortgage  deed,  by 
which  the  said  defendant,  Richard  Roe,  conveyed  to  this  defendant  and 
cross-petitioner  the  following  described  premises,  to  wit:  {describing 
premises),  which  said  premises  are'the  identical  premises  described 
and  mentioned  in  the  petition  oi  John  Doe,  the  plaintiff  in  the  above 
entitled  action,  which  said  mortgage  deed  is  in  words  and  figures  as 
follows,  to  wit:  {setting  out  mortgage  verbatim). 

That  on  the  ^d^di  first  day  oi  March,  a.  d.  18P4,  at  ten  o'clock  in  the 
foreKioon  of  said  day,  said  mortgage  deed  was  duly  filed  for  record  in 
the  recorder's  office  of  said  Hamilton  county  and  was  thereafter  duly 
recorded  in  the  mortgage  records  of  said  office,  in  book  100,  page  99. 

Wherefore  your  defendant  and  cross-petitioner,  Johyi  Fen,  prays 
judgment  against  the  said  defendant,  Richard  Roe,  for  the  said  sum  of 
four  hundred  doWdiVS,  with  interest  on  three  hundred doWax^  at  the  rate 
of  six  per  centum  per  annum  from  th^  first  day  of  March,  a.  d.  i2>9Jf., 
as  well  as  interest  on  one  hundred doWdiVS  at  the  rate  of  seven  per  centum 
per  annum  from  the  first  day  of  March,  a.  d.  i2)96,  and  that  said 
premises  may  be  sold  according  to  law  and  the  proceeds  of  said  sale 
applied  to  the  payment  of  said  judgment  and  interest,  with  costs  of 
this  proceeding. 

{Concluding  with  signature  of  attorney  and  verification  as  in  Form  No. 
67Jf2.) 

d.  Affidavit  for  Attorney's  Fees.* 

Form  No.  13974.' 

In  the  District  Court  for  Pottawatamie  County,  Iowa,  at  Council 
Bluffs. 
Charles  W.  Thompson,  plaintiff, ' 

against 
William  S.  Jones,  Eva  C.  Jones, 

William  Kimball,   Arthur  E. 

Whittier,    Andrew    Peterson, 

and  Fred  Gray,  defendants. 
State  of  Iowa,  \ 

Pottawattamie  County.  \ 

The  affiant,  Carl  E.  Herring,  being  first  duly  sworn,  deposes  and 
says  that  he  is  the  sole  attorney  in  the  above  entitled  action,  and 
that  he  is  a  regular  practicing  attorney;  that  there  has  been  and  is 
no  agreement  expressed  or  implied  between  this  affiant  and  the 
plaintiff  herein,  nor  between  affiant  and  any  other  person^  for  any 

1.  Tliis   affidavit    is  required    by   the  make  the  affidavit.     Cook  v.  Gilchrist, 

Iowa  Code  (1897),  §  3870.     Sweney  v.  82  Iowa  277. 

Davidson,  68  Iowa  386;  Spiesberger  v.  Where  an  attorney  is  snbstitnted  after 

Thomas,  59  Iowa  606.     And  its  absence  the  filing  of  an  affidavit,  an  affidavit  by 

will    not  be   waived    by  the   failure  to  the  substituted  attorney  may  be  treated 

object  thereto  in  the  trial  court.  Sweney  as  an  amendment  of  the  first  affidavit, 

V.  Davidson,  68  Iowa  386.  and  both  affidavits  may  be  considered 

Should  be  filed  with  the  original  peti-  inallowing  the  attorney's  fees.   Fletcher 

tion.     Iowa  Code  (1857),  g  3870;    Wil-  v.  Kelly,  88  Iowa  475. 

kins  V.  Troutner,  66  Iowa  557.  2.  Iowa.  — Code  (1897),  ^  3870. 

One  member  of  a  firm  of  attorneys  may  3.  Where  more  than  one  attorney  ap- 
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division  or  sharing  of  the  fee  to  be  taxed  as  costs  herein.  And  affiant 
further  says  that  the  same  is  claimed  as  compensation  for  services 
actually  rendered  and  to  be  rendered  in  said  action. 

Carl  E.  Herring. 

Subscribed  in  my  presence  and  sworn  to  by  me  this  eighteenth  day 
of  August,  i898. 

(seal)  y.  /.  Shea,  Notary  Public. 

e.  Summons.' 
(1)  In  General. 

Form  No.  13975.' 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  County  of  Shoshone. 

^       Action   brought    in   the  District    Court 

John  Doe,  plaintiff,       |  of  the  First  Judicial  District  of  the  State 
against  \  of  Idaho,  in  and  for  the  County  of  Shoshone. 

Richard  Roe,  defendant.  I     Complaint  filed  in  said  county  in  the  office 
J  of  the  clerk  of  said  court. 

The  People  of  the  State  of  Idaho  send  greeting  to  Richard  Roe. 

You  are  hereby  required  to  appear  in  an  action  brought  against 
you  by  the  above  named  plaintiff  in  the  District  Court  of  the  First 
Judicial  District,  state  of  Idaho,  in  and  for  the  county  of  Shoshone, 
and  to  answer  the  complaint  filed  therein  within  ten  days  (exclusive 
of  the  day  of  service)  after  the  service  on  you  of  this  summons,  if 
served  within  this  county;  or  if  served  out  of  the  county,  but  in  this 
district,  vi\\.\\\n  twenty  days;  otherwise  within /i^r/y  days,  or  judgment 
by  default  will  be  taken  against  you,  according  to  the  prayer  of 
said  complaint.  The  said  action  is  brought  to  obtain  a  decree  of 
this  court  for  the  foreclosure  of  a  certain  mortgage  described  in  the 
complaint  and  executed  by  the  said  Richard  Roe  on  the  first  day  of 
March,  j895,  to  secure  the  payment  of  a  certain  promissory  note, 
dated  the  first  day  of  March,  a.  d.  i8P^,  made,  executed,  and 
delivered  by  the  said  Richard  Roe  to  the  said  /ohn  Doe,  by  the  terms 
of  which  said  note  the  said  Richard  Roe  promised  to  pay  to  the  said 
/ohn  Doe,  the  plaintiff  herein,  the  sum  of  one  thousand  doWars,  on  or 
about  the  first  day  of  March,  a.  d.  eighteen  hundred  and  ninety-eight, 
with  interest  thereon  from  date  at  the  rate  of  six  per  centum 
per  annum  until  paid,  which  said  promissory  note  has  become  due 
and  remains  unpaid,  and  which  said  sum  of  one  thousand  dollars, 
with  interest  thereon  at  the  rate  of  six  per  centum  per  annum  from 
the  first  day  of  March,  a.  d.  \%95,  still  remains  due  and  unpaid;  and 
that  the  premises  conveyed  by  said  mortgage  may  be  sold,  and  the 

pears  for  the  plaintiff,  the  fee   maybe  as  an  attorney  in  this  cause."  See  Iowa 

divided  between  the  several  attorneys,  Code  (1897),  ^  3870. 

and  in  such  a  case  there  should  be  in-  1.  See  also,  generally,  the  titles  SuB- 

serted  after  the  word  "  person  "  the  fol-  pcena  in  Equitv;  Summons. 

lowing:     "Except  John  Smith   {or,   if  2.  Idaho.  —  Rev.  Stat.  (1887),  §  4140. 

necessary,  other  attorneys  in  the  case),   a  See    also,    generally,   supra,    note    I, 

practicing  attorney  engaged  with  affiant  this  page. 
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proceeds  thereof  applied  to  the  payment  of  said  note  to  the  said 
John  Doe,  and,  in  case  such  proceeds  are  not  sufficient  to  pay  the 
same,  then  to  obtain  an  execution  against  said  Richard  Roe  for  the 
balance  remaining  due,  and  also  that  the  said  defendant  and  all 
persons  claiming  by,  through  or  under  him  may  be  barred  and  fore- 
closed of  all  title,  right,  claim,  lien,  equity  of  redemption  and  interest 
in  and  to  said  mortgaged  premises,  and  for  other  and  further   relief. 

And  if  you  fail  to  appear  and  answer  such  complaint  as  above 
required,  plaintiff  will  take  default  against  you  and  apply  to  the  court 
for  relief  demanded  in  the  complaint. 

Given  under  my  hand  and  seal  of  the  said  District  Court,  in  the 
county  of  Shoshone,  state  of  Idaho,  this  seventeenth  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

(seal)  James  Wallace,  Clerk. 

(2)  Acknowledgment  of  Service. ^ 

Form  No.  13976.' 

(Precedent  in  Shepard  v.  Kelly,  2  Fla.  635.) 

In  Leon  Circjiit  Court.  I,  John  S.  Shepard,  Mortgagor,  defendant 
in  this  petition,  do  hereby  acknowledge  due  and  legal  service  of 
notice  of  intention  of  petitioner  to  institute  this  suit,  consenting  that 
said  petition  shall  be  filed  as  of  Xht  first  diZ.y  of  the  Spring  Term, 
18,47,  of  Leon  Circuit  Court,  and  do  hereby  under  my  hand  and  seal 
confess  judgment,  and  agree  that  decree  of  foreclosure  be  rendered 
at  said  Spring  Term,  i8^7,  of  Leon  Circuit  Court,  with  a  stay  of  execu- 
tion till  the ^^-5/ day  oi  February,  a.  d.  i^JfS,  eighteen  hundred  and 
forty-eight. 

Witness  my  hand  and  seal. 

John  S.  Shepard.     (seal) 

(3)  By  Publication.* 

Form  No.  13977.* 

Starks  Edson     )  State  of  Vermont. 
vs.  >■  Windham  County. 

Walter  T.  Rice.  )  In  Chancery. 

March  Term,  X()00. 
Whereas  Starks  Edson,  of  Rockingham  in  said  county  and  state,  has 
filed  in  said  court  his  petition  of  foreclosure  against  Walter  T.  Rice, 
of  said  Rockingham,  returnable  at  the  March  term  of  court,  a.  d.  19W, 
setting  forth  t\\2it  Joseph  W.  Severance  and  Mary  A.  Severance,  then  of 
said  Rockingham,  and  then  in  life  but  since  deceased,  on  the  second  day 
oi  June,  a.  d,  i875,  duly  executed  to  Hannah  P.Perry,  then  of  said 

1.  See  also,  generally,  the  title  Ser-  8.  See  also,  generally,  the  title  Pub- 
vice  OF  Writs  and  Papers.  ligation. 

2.  This   form  was  held  sufficient  to  4.    Vermont.  —  Stat.  (1894),  §  922. 
give  the  court  jurisdiction  to  render  a  This  notice  is  copied  from  the  records 
decree  against  the  defendant,  though  of  the  case,  which    was  a  case  of  strict 
the  statute  oi  Florida  requires  personal  foreclosure. 

service  of  the  notice. 
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Rockingham,  and  then  in  life  but  since  deceased,  a  mortgage  deed  of 
certain  land  in  the  village  of  Saxtons  River  in  said  Rockingham,  on 
the  north  side  of  the  highway  leading  from  said  village  to  the  village 
of  Cambridgeport,  bounded  and  described  as  follows,  viz:  On  the  west 
by  the  schoolhouse  lot  situate  in  said  Saxtons  River  v\\\d^%t  and  land  of 
the  late  Williatn  Hall\  south  by  the  highway  aforesaid^  north  by  land 
formerly  owned  by  said  Hall,  deceased;  east  by  land  formerly  owned 
by  William  Atcherson,  deceased,  —  also  the  land  adjoining  said  prem- 
ises upon  which  the  shop  then  stood,  meaning  the  same  premises 
conveyed  to  said  Mary  A.  Severance  by  Calvin  Fairbrother  and  wife, 
by  deed  of  warranty  dated  April  8,  i867,  and  recorded  in  the  land 
records  of  said  Rockingham,  liber  23,  folio  390,  to  which  deed  and 
record  reference  is  hereby  made,  conditioned  for  the  payment  of 
the  sum  of  Ihree  hundred  dollars  specified  in  a  certain  promissory  note 
ddd.^d  April  1,  iS75,  executed  by  the  said  Joseph  IV.  and  Mary  A. 
Severance  and  payable  to  said  Hannah  B.  Perry,  in  sums  oi  fifty  dol- 
lars annually  from  date  with  annual  interest,  which  said  note  has 
become  and  is  the  property  of  your  petitioner  by  purchase,  and  is 
now  justly  due  and  owing,  not  having  been  paid  according  to  the 
effect  of  the  same. 

And  further  setting  forth  that  said  Walter  T.  Rice  claims  to  have 
some  right  to  or  interest  in  said  mortgaged  premises  by  virtue  of  a 
subsequent  mortgage  or  otherwise. 

Wherefore  the  petitioner  prays  that  the  equity  of  redemption  of 
the  said  Walter  T.  Rice  in  the  premises  may  be  foreclosed  agreeably 
to  the  provisions  of  law. 

And  whereas  it  appears  that  said  Walter  T.  Rice  resides  without 
the  state  of  Vermont,  to  wit:  at  Lowell  in  the  county  oi  Middlesex  and 
state  of  Massachusetts. 

It  is  ordered  that  said  petitioner  give  said  Walter  T.  Rice  notice  of 
the  pendency  of  said  action  by  publishing  the  substance  of  the  said 
petition  as  hereinbefore  set  forth,  with  this  order,  in  the  Bellows 
Falls  Times,  a  newspaper  printed  at  Bellows  Falls  in  said  county, 
three  weeks  successively,  the  last  publication  to  be  at  least  twenty 
days  previous  to  Xh&  first  day  of  sa\d  March  term,  a.  d.  igOO,  of  said 
court,  and  that  said  Walter  T.  Rice  be  required  to  appear  in  said  court 
on  the  first  day  of  said  March  term  and  make  answer  to  said  peti- 
tion, otherwise  the  same  will  be  taken  as  confessed;  which  said  pub- 
lication will  be  taken  as  sufficient  notice  to  said  Walter  T.  Rice  to 
appear  and  make  answer  to  said  petition. 

Given  under  my  hand  at  Brattleboro  in  said  county  this  21st  day 
oi  November,  a.  d.  \%99. 

J.  H.  Merrifieid,  Clerk. 

Lavant  M.  Lead,  Solicitor. 

f.  Original  Notice  Containing  Notice  of  No  Personal  Claim. 
Form  No.  13978.' 

(Precedent  in  Lindsey  v.  Delano,  78  Iowa  351.) 

1.  Iowa.  —  Code  (1897),  §  3523.  TicE  OF  Object  of  Action  and  Sum- 

Consult  also,  generally,  the  titles  No-    mons. 
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State  ol  Iowa,    '     \ 
Plymouth  County.  J  ^^• 

In  the  District  Court  for  Fly  mouth  County,  Iowa,  at  October  Term, 

A.  D.   1^0. 

C.  D.  Rogers,  plaintiff, 
vs. 
George  Gray,  Edmund  Lin dsey,  [defendants.] 
To  Edmund Lindsey,  defendant: 

You  are  hereby  notified  that  there  is  now  on  file  a  petition  by  said 
plaintiff,  C.  D.  Rogers,  in  the  office  of  the  clerk  of  the  District  Court 
of  said  Plymouth  county,  Iowa,  claiming  the  right  to  have  your  lien 
on  the  land  known  as  the  "  George  Gray  land,"  in  Stanton  township, 
Plymouth  county,  Iowa,  foreclosed,  and  the  title  quieted  in  the 
plaintiff  to  the  south  half  of  the  southeast  quarter  of  section  30-92-^Jf}- 
No  personal  judgment  is  claimed  against  defendant.  All  that  plain- 
tiff clainis  is  to  have  your  lien-claim  and  interest  to  and  in  said 
premises  foreclosed  and  declared  junior  and  inferior  to  plaintiff's 
judgment  and  title  to  said  premises,  and  that  unless  you  appear 
thereto  and  defend  before  noon  of  the  first  day  of  the  next  term  of 
the  said  court  commencing  at  Lemars,  Iowa,  the  eighteenth  day  of 
October,  iSSO,  a  default  will  be  entered  against  you,  and  judgment 
rendered  thereon. 

Dated  a.t  Zemars,  Iou>a,  the.  first  day  oi  July,  i880. 

Argo  6^  Kelley,  Attorneys  for  plaintiff. 

{^Indorsement  of  acceptance  of  service.)^ 

g.  Demurrer  to  Bill  of  Complaint.^ 
(1)  For  Multifariousness.* 

1.  Description  of  property  mortgaged  in  a  foreclosure  complaint.  Christian 
need  not  be  stated  in  the  notice,  v.  American  Freehold  Land  Mortg.  Co., 
Lindsey  v.  Delano,  78  Iowa  350;  Van  92  Ala.  130;  White  v.  Allatt,  87  Cal. 
Sickles  V.  Town,  53  Iowa  259.  And  a  245;  Kraner  v.  Halsey,  82  Cal.  209. 
defective  description  will  not  vitiate  As  where  the  uncertainty  consists  in 
the  notice.  Lindsey  v.  Delano,  78  the  time  of  the  indorsements  made  on 
Iowa  350.  the  note  as  to  payment.     Riverside  First 

2.  Acceptanceof  service  indorsed  upon  Nat.  Bank  v.  Holt,  87  Cal.  158.  Or  in 
this  notice  was  as  follows:  an  insufficient  description  of  the  mort- 

"I  hereby  accept  due  service  of  the  gaged    premises    in    the    complaint   or 

within     notice     on     me     in     Plymouth  petition.     Bayless  v.  Glenn,  72  Ind.  5. 

county,   Iowa,   this  first  day  of  fuly\  4.  Multifariousness. —  Demurrer  is  the 

i8<Po,  and  waive  the  delivery  of  a  copy  method  of  raising  the  objection  of  mul- 

thereof  to  me.          Edtn unci  Lindsey."  tifariousness  when  the  multifariousness 

3.  For  the  formal  parts  of  a  demurrer  appears  on  the  face  of  the  bill,  com- 
to  a  bill,  complaint  or  petition  in  a  par-  plaint  or  petition;  otherwise,  plea  or  an- 
ticular  jurisdiction  see  the  title  De-  swer  is  the  proper  method  of  raising  the 
MURRERS,  vol.  6,  p.  294.  objection.     Payne  v.  Avery,   21    Mich. 

Ambiguity.  —  Demurrer   will    not   lie  524;  Bell  z/.  Woodward,   42   N.  H.    181; 

for  ambiguity  with  respect  to  an  imma-  Cressee   v.  Security    Land    Imp.    Co., 

terial  allegation  in  a  complaint  to  fore-  (N.  J.  1896)  35  Atl.  Rep.  451;  Hefner  v. 

close.     White  v.  Allatt,  87  Cal.  245.  Northwestern   L.    Ins.  Co.,    123    U.    S. 

Uncertainty.  —  Demurrer  may  lie  for  747. 
uncertainly    in    the    statement   of   the         Absence  of  multifariousness  is  requi- 

facts    constituting  the  cause  of  action  site  to   the   validity  of    the    bill,  com- 
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Form  No.  13979. 

(Precedent  in  Hayes  v.  Dayton,  8  Fed.  Rep.  703.)' 
[(  With  title  of  court  and  cause  as  in  Form  No.  105 J4.,  commence  as  in 
Form  No.  7022,  and  continue  down  to  |)]2  that  it  appears  by  the  said 
bill  that  it  is  exhibited  against  this  defendant  for  several  and  distinct 
matters  and  causes,  in  many  whereof,  as  appears  by  said  bill,  the 
defendant  is  not  in  any  manner  interested  or  concerned,  and  which 
said  several  matters  and  causes  are  distinct  and  separate  one  from 
the  other,  and  are  not  alleged  in  said  bill  to  be  conjointly  infringed 
by  said  defendant.  By  reason  of  the  distinct  matters  therein  con- 
tained the  complainant's  bill  is  drawn  out  to  considerable  length,  and 
the  defendant  is  compelled  to  take  a  copy  of  the  whole  thereof,  and 
by  joining  distinct  matters  together,  which  do  not  depend  upon  each 
other,  in  the  said  bill,  the  pleadings,  orders  and  proceedings  will, 
in  the  progress  of  the  said  suit,  be  intricate  and  prolix,  and  the 
defendant  be  put  to  unnecessary  charges  in  taking  copies  of  the  same. 
[Wherefore,  and  for  divers  other  {continuing  and  concluding  as  in  Form 
No.  7022,  attaching  affidavit  and  certificate  as  in  Form  No.  7055).^' 

(2)  For  Want  of  Equity. 

{a)  Generally. 

Form  No.  13980.' 


plaint  or  petition.  Mobile  Sav.  Bank  v. 
Burke,  94  Ala.  125;  Middletown  Sav. 
Bank  v.  Bacharach,  46  Conn.  513;  Mix 
V.  Hotchkiss,  14  Conn.  32;  Greither  v. 
Alexander,  15  Iowa  470;  Lehigh  Zinc, 
etc.,  Co.  V.  New  Jersey  Zinc,  etc.,  Co., 

43  Fed.  Rep.  545;  Eastern  Bldg.,  etc., 
Assoc.  V.  Demon,  65  Fed.  Rep.  569; 
Hastings  First  Nat.  Bank  v.  Lambert, 
63  Minn.  263;   Santacruz  v.  Santacruz, 

44  Miss.  714;  Bell  V.  Woodward,  42  N. 
H.  181;  Trimmer  v.  Todd,  52  N.  J.  Eq. 
426;  Cressee  v.  Security  Land  Imp.  Co., 
(N.  J.  1896)35  Atl.  Rep.  451;  Conover 
V.  Sealy,  45  N.  J.  Eq.  589;  Martin  v. 
McNeely,  loi  N.  Car.  634;  i  Daniell's 
Ch.  Pr.  (6  Am.  ed.)  385;  Gibson's  Suits 
in  Chancery,  ^  292. 

For  illustrations  of  bills  or  complaints 
held  to  be  multifarious  see  Mobile  Sav. 
Bank  v.  Burke,  94  Ala.  125;  Greither  v. 
Alexander,  15  Iowa  470;  Santacruz  v. 
Santacruz,  44  Miss.  714;  Bell  v.  Wood- 
ward, 42  N.  H.  181;  Trimmer  v.  Todd, 
52  N.  J.  Eq.  426;  Eastern  Bldg.,  etc., 
Assoc.  V.  Denton,  65  Fed.  Rep.  569. 

For  illustrations  of  bills  or  com- 
plaints held  not  to  be  multifarious 
see  Waters  v.  Hubbard,  44  Conn.  340; 
Mix  V.  Hotchkiss,  14  Conn.  32;  Con- 
over  V.  Sealy,  45  N.  J.  Eq.  589;  Middle- 
town  Sav.  Bank  v  Bacharach,  46  Conn. 
513;  Cressee  v.  Security  Land  Imp.  Co., 


(N.  J.  1896)  35  Atl.  Rep.  451;  Martin  v. 
McNeely,  loi  N.  Car.  634. 

1.  The  court  in  ruling  on  this  form  of 
demurrer  says:  "  The  demurrer  in  this 
case  is  intended  to  be  a  demurrer  for 
misjoining  causes  of  suit  against  one 
defendant.  Yet  much  of  it  is  inappli- 
cable to  such  a  case,  and  is  taken  from 
a  form  which  applies  only  to  the  case  of 
a  demurrer  by  one  of  two  or  more  de- 
fendants, who  has  no  concern  with 
causes  of  action  stated  against  the  other 
defendants,  such  a  demurrer  being 
really  a  demurrer  for  a  misjoinder  of 
parties.  Story  Eq.  PI. ,  ^  530,  and  note  3, 
where  is  to  be  found  the  form  improp- 
erly used  in  this  case.  Yet  there  seems 
to  be  enough  left,  after  rejecting  as  sur- 
plusage the  improper  and  unnecessary 
part,  to  raise  the  point  intended.  The 
demurrer,  in  regard  to  misjoining 
causes  of  suit  against  the  defendant, 
substantially  avers  that  the  bill  is 
brought  for  several  matters  and  causes 
which  are  separate  and  distinct  one  from 
the  other,  and  are  not  alleged  to  be  con- 
jointly infringed  by  the  defendant." 

See   also,    generally,   supra,   note  4, 

p.  574- 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

S.  This  demurrer  is  copied  from  the 
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(  With  title  of  court  and  cause  as  in  Form  No.  705^,  commence  as  in 
Form  No.  7022,  and  continue  do^un  to  J)  that  it  appears  by  the  com- ' 
plainants'  own  showing  by  the  said  bill  that  they  have  no  cause  of 
action  against,  and  are  entitled  to  no  relief  against,  these  defend- 
ants. Wherefore,  and  for  divers  other  {continuing  and  concluding  as 
in  Form  No.  70S2,  attaching  affidavit  and  certificate  as  in  Form  No 
7055). 

(J>)  And  Absence  of  Jurisdiction. 

Form  No.  13981 .' 

(  With  title  of  court  and  cause  as  in  Form  No.  705^,  commence  as  in 
Form  No.  7022,  and  continue  down  to  \?) 

1.  That  the  said  complainant  has  not  in  and  by  said  bill  made  or 
stated  such  a  cause  as  does  or  ought  to  entitle  him  to  any  such  relief 
as  is  hereby  sought  and  prayed  for  from  or  against  these  defendants. 

2.  That  this  court  has  no  jurisdiction  in  said  cause  and  is  without 
authority  to  proceed  therein. 

Wherefore,  and  for  divers  other  {continuing  and  concluding  as  in 
Form  No.  7022,  attaching  affidavit  and  certificate  as  in  Form  No. 
7055). 

(3)  Order  Sustaining  Demurrer,* 
(a)  Generally. 

Form  No.  i3982.» 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Nebraska. 
Rhode  Island  Hospital   Trust .  Company ' 
et  al.,  complainants, 

against  V  Order. 

William  J.  Hanna  and  Nellie  M.  Hanna 

et  al.,  defendants  and  respondents. 

This  cause  came  on  for  hearing  at  the  present  term  upon  the 
demurrer  of  the  defendant  William  J.  Hanna  and  the  demurrer  of  the 
defendant  iV<?//i>  M.  Hanna  to  the  bill  of  complaint  herein,  the  same 
being  argued  and  submitted  by  counsel;  upon  consideration  whereof, 
it  appearing  to  the  court  that  said  bill  of  complaint  states  no  cause  of 

original  papers  in  the  case.     The  point  1.  This  demurrer  is  copied  from  the 

of  attack  was  the  averment  in  the  bill  original  papers  in  the  case, 

of  the  mortgage  and  extended  time  of  See  also,  generally,  supra,  note  3,  p. 

payment   at    the    request  of    the    pur-  574. 

chasers  of  the  equity  of    redemption.  2.  For  the  formal  parts  of  an  order  in 

Such  an  extension  without    the    mort-  a  particular  jurisdiction  see  the   title 

gagor's  consent  releases  him.     George  Orders. 

V.  Andrews,   60  Md.  26;  Metz  v.  Todd,  Time  of  Entry  of  Order.  —  In  a  case  of 

36  Mich.   473;  Spencer  v.   Spencer,  95  this  kind,  it  is  unnecessary  to  postpone 

N.  Y.  353;  Clark  v.   Mackin,   95   N.  Y.  the  entry  of  this  order  until  the  case  is 

346;    Murray    v.    Marshall,    94    N.    Y.  finally  disposed  of  as  to  all  defendants. 

611;    Calvo   V.    Davies,   73   N.   Y.  211;  It  ends  as  to  the  demurrants  when  the 

Schroeder   v.     Kinney,     15    Utah   462;  demurrer  is  sustained.   Calvo z^.  Davies, 

Union    Mut.    L.    Ins.  Co.   v.  Hanford,  73  N.  Y.  211. 

143  U.  S.  187.  3.  This    order    is    copied    from    the 

See  also  supra,  note  3,  p.  574.  original  papers  in  the  case. 
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action  against  either  of  said  defendants,  tiie  couft  doth  sustain  said 
demurrers. 

It  is  therefore  considered  and  adjudged  by  the  court  that  the 
prayer  of  the  demurrers  of  the  said  defendants  be  granted;  that  the 
defendant  William  J.  Hanna  be  hence  dismissed  without  a  day  and 
recover  his  costs,  taxed  at  {stating  amount')^  and  that  the  defendant 
Nellie  M.  Hanna  be  hence  dismissed  without  a  day  and  recover  her 
costs,  taxed  at  {stating  amounf). 

Omaha,  Nebraska,  April  9,  iS98. 

W.  If.  Munger,  Judge. 

(^)  And  Dismissing  Bill. 

Form  No.  13983.' 

(Precedent  in  Appleton  v.  Smelser,  60  Fed.  Rep.  137.) 

In  the  Circuit  Court  y"  the  United  States  for  the  Eastern  District  of 
Texas. 
Minnie  M.  Appleton  et  al.,  complainants,  ) 

against  >•  Decree. 

James  H.  Smelser  et  al.,  defendants,      ) 

This  cause  «oming  on  to  be  heard  upon  the  defendants'  demurrer 
to  plaintiffs'  bill,  and  after  hearing  arguments  of  counsel  and  duly 
considering  said  demurrer,  the  court  is  of  the  opinion  that  the  demur- 
rer should  be  sustained.  It  is  therefore  ordered,  adjudged  and  decreed 
by  the  court  that  the  defendants'  demurrer  to  plaintiffs'  bill  be  in  all 
things  sustained,  that  plaintiffs'  bill  filed  in  this  cause  be  dismissed, 
that  the  defendants  recover  their  costs,  and  that  the  plaintiffs  be 
adjudged  to  pay  all  costs  incurred  in  this  cause,  for  which  let  this 
execution  issue. 

David  E.  Bryant,  Judge. 

h.  Answer,  Plea  or  Cross-bill.* 

See  also,   generally,  supra.,    note  3,  Denying  a  legal  conclusion  is  insuffi- 

p.  574.  cient  and  frivolous,  as  stating  that  de- 

1.  The  demurrer  in  this  case  was  fendant  is  not  indebted  to  plaintiff, 
overruled  in  the  courts  below  on  appeal.  Fosdick  v.  Groff,  (Supreme  Ct.  Spec.  T.) 
However,  the  decree  was  reversed  and  22  How.  Pr.  (N.  Y.)  15S;  Edson  v.  Dill- 
the  cause  remanded  with  instructions  aye,  (Supreme  Ct.  Spec.  T.)  8  How. 
to  enter  a  decree  dismissing  the  bill  for  Pr.  (N.  Y.)  273. 

want  of  jurisdiction.  Answer  as  to   Part. — Where  a  plea 

2.  Defenses.  —  For  a  full  discussion  as  not  purporting  to  constitute  a  defense 
to  what  is  proper  as  a  defense  in  an  ac-  to  the  whole  bill  is  sustained,  the  bill 
tion  to  foreclose  a  mortgage  see  13  Am.  should  be  dismissed  only  as  to  the 
&  Eng.  Encyl.  of  L.  (2d  ed.)  811  et  seq.  part  answered.  Durham  v.  Stephen- 
See  also  infra,  this  section.  son,  (Fla.  1899)  25  So.  Rep.  284. 

Requisites  of  Answer  or  Plea.  —  For  the  General  Denial.  —  There  can   be    no 

formal  parts  of  an  answer  or  plea  in  a  decree  of  foreclosure  where  the  answer 

particular    jurisdiction   see    the    titles  is   a  general   denial   and   there   is   no 

Answers  in  Code  Pleading,  vol.  i,  p.  proof  that  no  action  at  law  has  been 

799;  Pleas.  brought  for  the  recovery  of  the  debt. 

Facts  should  be  stated,  not  conclusions  Kirby  v.  Shrader,  (Neb.  1899)  78  N.   W. 

of  law.     Caryl  v.  Williams,  7  Lans.  (N.  Rep.  616. 

Y.)  416.  Merely  denying  that  there  is  any  sum 
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due  on  a  note  or  mortgage  is  not  suffi- 
cient as  an  answer  under  the  code  sys- 
tem of  pleading.  Baldwin  v.  Burt,  43 
Neb.  245;  Gray  v.  Elbling,  35  Neb. 
278. 

Verification.  —  A  plea  to  the  bill  for 
foreclosure  must  be  disregarded  where 
it  is  not  verified  by  oath  or  certified  by 
counsel  as  required  by  the  Florida 
practice.  Trower  v.  Bernard,  37  Fla. 
226. 

Petition  of  intervenor  and  judgment 
creditor  in  the  foreclosure  proceeding 
need  not  be  verified.  Gammon  ».  John- 
son, (N.  Car.  1900)  35  S.  E.  Rep.  185. 

Precedents —  Generally.  —  Answer  al- 
leging nonliability  of  mortgagor  on 
the  ground  that  the  mortgage  had 
ceased  to  operate  or  had  never  begun 
to  operate,  and  for  that  reason  could 
nor  be  enforced,  is  set  out  in  Rickard  v. 
Talbird,  Rice  Eq.  (S.  Car.)  158,  as  fol- 
lows, omitting  the  formal  parts: 

"  The  answer  of  Thomas  Talbird,  the 
defendant,  to  the  complainant's  bill  of 
complaint. 

This  defendant,  etc.,  answers,  etc., 
that  he  believes  it  to  be  true,  that 
William  S.  Rickard,  the  late  husband 
of  complainant,  did  purchase  oi  John 
Cole  the  lots  described  in  the  bill,  to 
wit:  Lot  No.  iq,  and  the  low-water 
lot  in  front  of  No.  ig,  and  part  of  No. 
^o,  and  having  given  a  mortgage  of 
said  lots,  with  a  renunciation  of  the 
dower  of  complainant  endorsed  thereon, 
died,  leaving  the  mortgage  undis- 
charged. He  also  admits  that,  subse- 
quently to  the  death  of  her  husband, 
the  said  William  S.  Rickard,  the  com- 
plainant, as  the  administratrix  of  his 
effects,  did  pay  off  the  money  due  for 
the  purchase  of  the  lots,  and  holds  the 
mortgage  cancelled  and  satisfied.  And 
this  defendant  further  says,  that  with 
respect  to  the  mortgage  alleged  to  have 
been  given  by  William  S.  Rickard  to 
Charles  Givens,  and  by  Charles  Givens 
assigned  to  the  complainant,  he  is  not 
affected  by  anything  contained  therein, 
as  the  same  has  not  been  recorded,  nor 
did  he  ever  receive  notice  thereof,  at 
any  time  before  he  purchased  the  said 
lots.  This  defendant  admits  that /"rt^j- 
per  Le  Cerf  purchased  the  lots  at  a 
sale  made  by  the  sheriff  of  Beaufort 
district,  and  that  they  were  subse- 
quently sold  as  the  property  of  the  said 
Prosper,  and  bought  by  him  from  an 
intermediate  purchaser;  but  this  de- 
fendant contends  that  he  is  not  bound 
by  any  notice  given  to  the  said  Prosper, 


(although  he  by  no  means  admits  that 
any  notice  was  ever  given  to  the  said 
Prosper,  but  claims  strict  proof  there- 
of), but  stands  in  the  condition  of  an  in- 
nocent, bona  fide  purchaser,  without 
notice,  and  is  entitled  to  the  protection 
of  the  court,  in  that  relation. 

This  defendant  further  contends  that 
the  mortgage  now  sought  to  be  set  up 
against  him  has,  by  the  complainant's 
own  showing,  been  entirely  satisfied, 
and  ought  to  have  been  cancelled  by 
the  said  Charles  Givens,  as  the  com- 
plainant admits  that  the  said  Chs. 
Givens  has  been  discharged,  by  the 
decree  of  a  court  of  competent  jurisdic- 
tion, from  all  responsibility  on  account 
of  the  payment  of  the  legacy,  for  the 
legal  disposition  of  which  this  mort- 
gage was  given  as  a  collateral  security. 

As  to  so  much  of  the  bill  as  seeks  to 
have  the  dower  of  complainant  in  the 
premises  admeasured  to  her,  this  de- 
fendant submits  that  the  complainant  is 
not  entitled  to  the  aid  of  this  honorable 
court,  as  she  has  a  plaTn  and  adequate 
remedy  at  law,  by  suing  out  her  wr.it 
for  the  admeasurement  of  dower,  and 
he  prays  the  judgment  of  this  honor- 
able court,  as  if  the  same  were  here 
specially  pleaded,  by  way  of  demurrer. 
Defendant  insists  that  if  complainant 
had  any  right  of  dower  in  the  prem- 
ises described  in  the  bill,  the  same  did 
arise,  or  accrue,  ten  years  before  the 
said  complainant  commenced  her  suit 
of,  or  served  this  defendant  with, 
process  to  appear  and  answer  thereto, 
and,  therefore,  such  demand,  or  action, 
within  the  true  reason  of  the  act  of 
assembly,  made  for  the  limitation  of 
actions,  and  avoiding  of  suits,  ought  to 
have  been  pursued  within  that  time. 
And  this  defendant  says  that  he 
believes,  and  will  be  able  to  prove, 
that  the  right  of  dower  of  complainant 
in  and  to  the  premises  above  described, 
if  any  ever  legally  vested  in  her,  has 
already  before  this  time  been  exposed 
to  sale,  under  a  levy  made  by  the 
sheriff  of  Beaufort  district,  under  a  writ 
of  fieri  facias,  issuing  out  of  the  court 
of  common  pleas  for  the  said  district, 
and  regularly  disposed  of  to  the  highest 
bidder,  whereby  the  complainant  is 
fully  and  forever  barred  from  her  claim 
to  the  premises,  in  right  of  dower. 
Defendant  denies  that  he  has  been  ap- 
plied to  for  the  several  purposes  al- 
leged, otherwise  than  by  the  bill;  and 
he  denies  all  combination,"  etc.  It 
was  held  that  this   answer  was   suflS- 
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cient  as  interposing  a  valid  defense  to 
the  bill  to  foreclose. 

Denyiui;  Right  to  Foreclose  Judgment 
Lien  and  Mortgage. — The  answer  ad- 
mitting the  allegations  of  the  com- 
plainant to  foreclose,  but  denying  the 
right  to  foreclose  both  a  judgment 
lien  and  mortgage  at  the  same  time,  is 
set  out  in  Gushee  v.  Union  Knife  Co., 
54  Conn.  loi.  It  was  insufficient,  as 
there  is  no  rule  in  equity  which  will 
prevent  a  creditor  from  taking  the 
general  decree  of  foreclosure  on  a  mort- 
gage and  a  judgment  lien  on  other  real 
estate  of  the  debtor  at  the  same  time. 

Beqaisites  of  Cross-complaint,  etc.  — 
Generally. — The  forms  or  frame  of  a 
cross-bill  or  cross-complaint  not  differ- 
ing in  any  material  respect  from  that 
of  the  original  bill,  complaint  or  peti- 
tion, the  same  rules  of  pleading  apply 
equally  to  both.  See  supra.,  note  i, 
p.  448.  See  also,  generally,  the  titles 
Bills  in  Equity,  vol.  3,  Form  No. 
4285,  and  notes  thereto;  Cross-com- 
PLAiNTS,  vol.  5,  p.  991. 

Is  auxiliarv  to  the  original  bill  or 
complaint.  Fidelity  Trust,  etc.,  Co.  v. 
Mobile  St.  R.  Co.,  53  Fed.  Rep.  850. 
And  must  be  restricted  to  and  be  con- 
nected with  the  subject  matter  of  the 
original  bill  or  complaint.  Davis  v. 
Cook,  65  Ala.  617;  Hornor  v.  Hanks, 
22  Ark.  572;  Snow  v.  Holmes,  71  Cal. 
142;  Dawson  v.  Vickery,  150  111.  398; 
Hurd  V.  Case,  32  111.  45;  Andrews  v. 
Kibbee,  12  Mich.  94;  Fidelity  Trust, 
etc.,  Co.  V.  Mobile  St.  R.  Co.,  53  Fed. 
Rep.  850. 

Hence,  as  a  rule,  a  cross-bill  which 
introduces  matter  not  connected  with 
the  original,  bill  (Andrews  v.  Kibbee, 
12  Mich.  94),  or  seeks  discovery  or  com- 
plete relief  as  to  the  subject  matter, 
ceases  to  be  a  cross-bill,  but  becomes 
itself  an  original  bill.  Fidelity  Trust, 
etc.,  Co.  V.  Mobile  St.  R.  Co.,  53  Fed. 
Rep.  850. 

But  under  special  circumstances  for- 
eign matters  may  be  introduced  into 
the  cross-bill.  Davis  v.  Cook,  65  Ark. 
617;  Morrison  v.  Morrison,  140  111.  560. 
As  where  some  of  the  parties  are  non- 
residents, or  where  the  matter  of  com- 
plaint is  the  title  to  lands  and  there  are 
other  lands  the  controversy  in  refer- 
ence to  which  is  so  connected  with 
the  subject  of  complaint  as  to  render  it 
necessary  to  embrace  them  for  the  pur- 
pose of  doing  justice  completely  be- 
tween the  parties.  Hornor  v.  Hanks, 
22  Ark.  572. 

5 


General  allegations  in  a  cross-com- 
plaint, to  the  effect  that  a  mortgage  was 
given  to  secure  bonds  of  a  street  rail- 
way corporation,  and  that  bonds  were 
duly  issued  and  that  the  mortgage  was 
duly  executed  by  the  corporation,  are 
sufficient  to  admit  proof  of  the  consent 
of  the  stockholders  to  the  creation  of 
the  bonded  indebtedness  and  the  mak- 
ing of  the  mortgage.  Illinois  Trust, 
etc..  Bank  v.  Pacific  R.  Co.,  115  Cal. 
285. 

May  bring  in  new  parties  when  neces- 
sary.    Hurd  V.  Case,  32  111.  45. 

Must  seek  affirmative  relief.  Snow  v. 
Holmes,  71  Cal.  142. 

Prayer.  —  Where  all  the  facts  enti- 
tling defendant  to  an  affirmative  relief 
are  set  up  in  an  answer  to  a  bill  to  fore- 
close, which  answer  contains  no  spe- 
cific prayer  for  relief,  equity  will  not 
hesitate  to  decree  substantial  justice, 
treating  the  prayer  as  amended.  Cooley 
V.  Harris,  92  Mich.  126;  McGillivray  z/. 
McGillivray,  9  S.  Dak.  187. 

Must  be  served  upon  all  parties  affected 
thereby,  including  the  mortgagor, 
though  he  has  made  default  upon  the 
original  complaint.  White  v.  Patton, 
87  Cal.  151. 

Cross-bill,  etc.,  When  Proper.  —  De- 
fendant entitled  to  affirmative  relief 
with  respect  to  the  mortgage  sought  to 
be  foreclosed  must  file  a  cross-bill  for 
that  purpose.  Hurd  v.  Case,  32  111. 
45;  Caruthers  v.  Hall,  10  Mich.  40; 
Farmers,  etc.,  Bank  v.  Bronson,  14 
Mich.  361;  Wisner  v.  Farnham,  2  Mich. 
472;  Schwart  v.  Sears,  Walk.  (Mich.) 
170.  As  where  it  is  necessary  to  do 
complete  justice  between  all  the  parties. 
Davis  V.  Cook,  65  Ark.  617.  Or  for  the 
purpose  of  enabling  defendant  to  avail 
himself  of  some  defense  which  cannot 
be  complete  except  by  granting  him 
also  some  affirmative  relief,  which  re- 
lief may  be  either  against  the  com- 
plainant or  a  co-defendant.  Andrews 
V.  Kibbee,  12  Mich.  94.  Or  where  under 
an  answer  the  defendant  would  not  be 
entitled  to  affirmative  relief.  Hathaway 
V.  Hagan,  59  Vt.  75. 

Cross-bill  is  not  proper  when  the  relief 
sought  to  be  obtained  thereby  could  be 
sought  under  the  answer.  Boone  v. 
Clark,  129  111.  466.  Or  where  its  pur- 
pose is  to  secure  an  accounting  between 
the  mortgagor  and  an  alleged  debtor, 
such  accounting  not  being  necessary 
to  the  determination  of  the  foreclosure 
suit.  Mercantile  Trust  Co.  v.  Missouri, 
etc.,  R.  Co.,  41  Fed.  Rep.  8. 
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(1)  By  Mortgagor.^ 

(a)  In  General, 
aa.  Alleging  Duress.* 

Form  No.  13984.' 

(  Title  of  court  and  cause  as  in  Form  No.  12555. ) 

The  separate  answer  of  Jane  Cook,  one  of  the  defendants,  and  wife 
of  IVilliam  Cook,  the  other  defendant,  to  the  bill  of  complaint  of  The 
Northwestern  Mutual  Life  Insurance  Company,  complainant. 

This  defendant  now  and  at  all  times  hereafter  saving  to  herself  all 
and  all  manner  of  benefit  or  advantage  of  exception  or  otherwise 
that  can  or  may  be  had  or  taken  to  the  many  errors,  uncertainties  and 
imperfections  in  the  said  bill  contained,  for  answer  thereto  or  to  so 
much  thereof  as  this  defendant  is  advised  it  is  material  or  necessary 
for  her  to  make  answer  to,  answering,  says: 


Precedents  of  cross-bills  or  cross-com- 
plaints are  set  out  in  substance  in  Du 
Val  V.  School  Dist.,  (Ark.  1899)  53  S.  W. 
Rep.  562;  Snow  v.  Holmes,  71  Cal.  142; 
Dawson  v.  Vickery,  150  111.  398;  Mor- 
rison V.  Morrison,  140  111.  560;  Duden- 
hofer  V.  Johnson,  144  Ind.  631. 

See  also  Forms  Nos.  13987,  13989 
et  seq. 

Breach  by  mortgagee  of  an  agreement 
to  free  the  property  from  liens  may  be 
set  up  by  way  of  a  counterclaim,  but  it 
is  not  strictly  a  defense  to  an  action  to 
foreclose  the  mortgage.  McCrea  v.  Con- 
nor, 30  N.  Y.  App.  Div.  598.  in  which 
case  the  answer  is  set  out  in  substance. 
But  compare  Hill  v.  Butler,  6  Ohio  St. 
207,  to  the  contrary. 

1.  Outstanding  title  cannot  be  set  up 
by  the  vendee  of  real  property,  who  exe- 
cuted to  the  vendor  a  mortgage  to  secure 
the  purchase  money,  as  a  defense  in  an 
action  to  foreclose  the  purchase-money 
mortgage.  Edgar  7^  Golden,  (Oregon 
1900)  60  Pac.  Rep.  2. 

Setting  Tip  Homestead  Claim  or  Exemp- 
tion.—  In  Frits  v.  Frits,  32  Ark.  327, 
defendant's  answer,  after  alleging  her 
illiteracy,  proceeded  as  follows:  "  This 
defendant  further  answering  saith,  that 
she  is  the  widow  olfohn  Frits.  Sr.,  de- 
ceased, and  that  he,  the  said/oAn  Frits, 
5'r.,  made  and  executed  the  will  recited 
in  said  plaintiff's  complaint. 

Defendant  further  saith,  that  the  said 
plaintiff  did  not  advance  to  her  two 
hundred  dollars  upon  condition  that  she 
would  secure  the  same  by  mortgage  on 
lands  specified  in  plaintiff's  complaint. 

Defendant  further  saith,  that  she  was 
residing  upon   the  lands  described  in 


said  mortgage,  on  the  ^th  day  of  Au. 
gust,  1869,  ^"d  was  then,  and  still  is, 
the  widow  of  said  deceased,  and  the 
head  of  a  family,  and  claimed  and  held 
the  same  as  and  for  a  homestead  (ex- 
cept the  south  half  of  the  northeast 
quarter  of  section  one,  township  fifteen 
north,  range  twenty-seven),  and  now  re- 
sides upon  the  said  lands  so  mortgaged 
to  said  plaintiff,  and  claims  and  holds 
the  satne  as  and  for  a  homestead. 

All  which  matters  and  things  she  is 
ready  and  willing  to  aver,  maintain 
and  prove,"  etc.  This  answer  was  held 
to  be  insufficient  except  as  to  the  part 
of  setting  up  the  homestead  claim. 

In  Medical  College  v.  Zeigler,  17 
Ohio  St.  52,  defendant's  answer  claim- 
ing a  part  of  the  real  property  in  ques- 
tion to  be  exempt  is  set  out  in  full, 
which  on  demurrer  was  held  to  be 
defective  for  legal  insufficiency  as  a 
defense. 

See  also,  infra.  Form  No.  14000,  and 
notes  thereto. 

2.  For  duress  as  a  defense  in  foreclosure 
proceedings  see  13  Am.  &  Eng.  Encycl. 
of  L.  (2d  ed.)  815, 

See  also,  generally,  the  title  Duress, 
vol.  7.  p.  271. 

3.  This  answer  is  based  upon  the 
facts  and  the  answer  of  the  mortgagor's 
wife  in  part  set  out  in  Northwestern 
Mut.  L.  Ins.  Co.  V.  Nelson,  103  U.  S. 
544.  In  that  case,  upon  the  issue  raised 
by  the  answer,  it  was  held  that  the 
evidence  was  insufficient  to  overcome 
the  effect  of  the  mortgage  and  the  of- 
ficer's certificate  of  acknowledgment 
thereto.  See  also,  generally,  supra, 
note  2,  p.  577. 
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That  she  admits  the  execution  'and  delivery  of  the  bond  as  set 
forth  in  said  bill  of  complaint,  but  denies  that  the  mortgage  therein 
referred  to  was  ever  executed  by  this  defendant. 

This  defendant  alleges  that  on  or  about  the  time  mentioned  in  the 
plaintiff's  bill  as  the  time  when  said  bond  and  mortgage  therein  set 
out  were  executed,  the  said  William  Cook,  her  husband,  requested 
her  (this  defendant)  to  sign  a  mortgage  to  the  plaintiff  as  mort- 
gagee, to  secure  a  loan  of  money  to  be  loaned  by  the  plaintiff  to  him, 
said  William  Cook,  her  husband,  and  informed  her  that  such  mort- 
gage was  upon  certain  lots  of  his,  in  Wyandotte  City,  and  upon  this 
defendant  asking  him,  her  said  husband,  to  let  her  read  the  said 
mortgage,  he,  her  said  husband,  refused  to  permit  this  defendant  to 
read  the  same.  This  defendant  then  asked  whether  said  mortgage 
covered  her  land  outside  the  city,  and  was  told  by  her  said  husband 
that  it  did  not,  but  this  defendant  refused  to  sign  the  same,  where- 
upon her  said  husband  took  hold  of  this  defendant,  and  by  physical 
force  seated  this  defendant  in  a  chair  at  the  table  and  put  a 
pen  in  her  hand,  and  placing  his  hands  on  this  defendant's 
shoulder  and  arm,  commanded  and  compelled  her  to  write  her  name, 
which  she  did  and  not  otherwise,  and  not  of  her  own  free  will  and 
accord;  but  that  she  was  compelled  to  sign  said  mortgage  by  force 
and  threats  of  her  said  husband,  and  that  the  same  was  signed  under 
duress,  by  actual  force,  physical  coercion,  and  the  use  of  violence 
and  compulsion  of  her  said  husband,  and  through  and  by  such 
duress,  force,  physical  coercion,  and  not  otherwise,  she  was  made  to 
sign  such  mortgage,  and  this  defendant  avers  and  alleges  that  such 
mortgage  is  not  her  deed. 

And  this  defendant  further  answering,  says  that  afterwards,  when 
Allison  Crockett,  the  officer  certifying  to  the  acknowledgment  of  said 
mortgage,  came  into  the  room  where  this  defendant  was,  to  take  such 
acknowledgment,  said  Crockett  informed  defendant  that  said  mortgage 
was  upon  some  city  lots  belonging  to  her  husband  and  did  not  cover 
her  land.  That  defendant  believed  said  declaration  to  be  true,  that 
Crockett  did  not  read  said  mortgage  to  defendant,  or  otherwise  explain 
the  contents  thereof,  except  as  herein  stated;  that  defendant  did  not 
read  said  mortgage,  because  she  believed  the  declaration  of  said 
Crockett  to  be  true,  and  feared  to  offend  her  husband  by  refusing  to 
acknowledge  the  signature  to  said  mortgage  as  hers. 

The  said  Alison  Crockett  was  the  agent  of  the  plaintiff  herein,  in 
loaning  money  to  her  said  husband,  William  Cook,  and  taking  said 
mortgage  in  security  therefor;  and  when  he  took  said  acknowledg- 
ment and  made  the  representations  aforesaid,  that  this  defendant's 
land  was  not  included  in  said  mortgage,  he  was  acting  as  the  agent 
of  the  plaintiff  herein,  and  that  he  then  had  full  knowledge  and 
well  knew  that  the  land  above  described  (the  sixty-^iCXQ.  tract) 
was  the  property  of  this  defendant  and  was  included  in  said 
mortgage. 

And  this  defendant  denies  all  and  all  manner  {continuing  and 
concluding  with  signature  of  solicitor,  and  verification  as  in  Form  No, 
12656). 
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I  bb.  Alleging  Execution  as  Surety  for  Husband.' 

Form  No.  1398s.* 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  1328.^ 

Comes  now  this  defendant,  Rachel  Roe,  and  answering  the  com- 
plaint of  the  plaintiff  herein,  says: 

That  on  the  twenty- first  day  of  September,  a.  d.  i8<9i,  this  defendant 
was  and  still  is  a  married  woman,  then  and  now  being  the  wife  of 
the  defendant,  Richard  Roe;  that  the  note  mentioned  in  said  com- 
plaint was  made,  executed  and  delivered  on  said  twenty-first  day  of 
September.,  A.  D.  \%81\  that  the  mortgage  to  secure  said  note  was 
made,  executed,  acknowledged  and  delivered  on  said  twenty-first  day 
of  September,  A.  D.  \^81\  that  on  said  twenty-first  day  of  September, 
A.  D.  \?>81,  this  defendant,  ^«^-^^/i^(?(?,  was  and  ever  since  has  been 
the  owner  in  fee  simple,  as  her  own  separate  property,  of  all  the  real 
estate  in  said  mortgage  described,  mentioned  and  conveyed;  that  the 
said  note  was  given  for  a  debt  of  the  defendant,  Richard  Roe,  the 
husband  of  this  defendant,  Rachel  Roe;  and  that  this  defendant, 
Rachel  Roe,  executed  and  signed  said  note  and  mortgage  jointly  with 
the  defendant,  Richard  Roe,  as  surety  and  for  no  other  purpose. 

Wherefore  {conttJiuing  and  concluding  as  in  Form  No.  13990,  after  *). 

cc.  Alleging  Extension  of  Time  for  Payment.* 
,  Form  No.  i  3  9  8  6  .* 

(Commencing  as  in  Form  No.  1399 Jf.,  and  continuing  down  to  *.) 
First.  That  this  defendant,  John  Shanley,  admits  all  the  allegations 
in  the  plaintiff's  complaint  not  hereinafter  specifically  denied. 

1.  Coverture  as  to  a  defense  in  fore-  2.  This   answer    is    based    upon    the 

closure  proceedings,  see  13  Am.  &  Eng.  facts  in  the  case  of  Allen  v.  Davis,  loi 

Encycl.  of  L.  (2d  ed.)  814.  Ind.    187,   in    which    case  it  was    held 

Precedents.  —  Answer  setting  up  that  that    under    Ind.    Rev.    Stat.   (1881),  § 

the  note  and  mortgage  were  executed  5119   (Horner's    Stat.    (1896),    §    5119), 

by  a  married  woman  and  that  the  prop-  a  married  woman  could  not  execute  a 

erty    mortgaged    was  her  separate  es-  binding  mortgage  upon  her  real  estate 

tate,  and  that  the  note  was  given  for  to  secure  her  husband's  debt, 

the  benefit  of  her  husband  and  not  for  See   also,    generally,   stipra,   note   2, 

any  benefit  of  her  separate  estate,  is  set  p.  577. 

out  in   Ellis  v.  Cribb,   55  S.  Car.  328.  3.  Extension  of  time  for  pasnnent  as  a 

The    answer    was  defective,   the  court  defense  in  foreclosure  proceedings,  see 

holding  that  at  the  time   the  married  13  Am.  &  Eng.   Encycl.   of  L.  (2d   ed.) 

woman  executed  the  mortgage  she  was  818. 

able,   under    the    statute,    to    purchase  See    also   infra,  note  2,  p.  611,  relat- 

chattel     mortgages     and     crop     liens  ing  to  payment  as  a  defense, 

against   her   husband    and    execute    a  4.  This    answer   is    based    upon    the 

mortgage  on  her  real  estate.  facts  and   the  answer  set  out  in  Beach 

In  Devine  v.   U.    S.  Mort.  Co.,  (Tex.  v.  Shanley,    35   App.   Div.    N.    Y.   566. 

Civ.   App.    1898)  48   S.  W.   Rep.  585,  is  This  answer  was  not  considered  frivo- 

set  out  the  substance  of  an  answer  by  lous.     It  was  claimed  that  as  the  answer 

the  second  mortgagee,  alleging  that  the  admitted  that  by  the  terms  of  the  bond 

mortgagor   was  only  a  surety  for  the  and  mortgage  it   became    due   on    the 

debt    secured    by    the   first  mortgage,  fourth  day  of   March,  1897,  the  denial 

praying  that  the  assets  of  the  principal  that   there  was   anything  due  thereon 

be  first  exhausted  before  appropriating  was  a  mere  conclusion  of  law  and  raised 

the  assets  of  the  surety.  no  issue  of  fact.     The  court  said,  "  hov/- 
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Second.  That  this  di^it.v\di2int,  John  Shanley,  denies  that  any  sum  or 
amount  whatever  is  now  due  or  owing  to  the  said  plaintiff  on  account 
of  the  bond  and  mortgage  in  the  complaint  herein  described. 

Third.  And  for  a  further  and  separate  defense  this  defendant,  John 
Shanlcy,  alleges  that  on  or  about  the  fifteenth  day  oi  March,  iSOT, 
the  plaintiff,  for  a  valuable  consideration,  entered  into  an  agreement 
with  this  defendant,  Joh/i  Shaiiley\  whereby  she  promised  and  agreed 
to  extend  the  time  for  the  payment  of  the  principal  amount  due 
under  said  bond  and  mortgage  aforesaid,  for  the  period  of  one  year, 
and  no  sum  or  amount  is  now  due  the  said  plaintiff  on  account  of 
the  said  mortgage,  by  virtue  of  said  agreement  aforesaid  so  extend- 
ing the  time  for  payment  of  the  principal  amount. 

Wherefore  {continuing  a?id  concluding  as  in  Form  No.  13994,  after  f ). 

dd.  Alleging  Failure  of  Consideration.' 

Form  No.  13987.' 

(Precedent  in  Frazier  v.  Ebenezer  Baptist  Church,  60  Kan.  404.) 

[{Title  of  court  and  cause  as  in  Form  Mo.  1325.) 

Comes  now  this  defendant.  The  Ebenezer  Baptist  Church,  and 
answering  the  plaintiff's  petition  herein,  says:]^* 

First.  That  they  deny  each  and  every  allegation,  statement  and  aver- 
ment in  said  petition  contained,  not  hereinafter  expressly  admitted. 

Second.  Said  defendants  admit  that  they  executed  the /^wr  notes 
or  bonds,  copies  of  which  are  attached  to  and  made  part  "of  the 
petition  herein;  that  it  'is  a  religious  corporation  duly  organized 
under  the  laws  of  the  state  of  Kansas,  and  that  said  Kansas  Trust 
afid  Banking  Company  is  duly  incorporated  under  the  laws  of  Kansas. 

Third.  The  said  defendants  allege  that  while  they  made  and  exe- 
cuted their  notes  to  said  The  Kansas  Trust  and  Banking  Company  for 
the  aggregate  sum  of  %Jf250,  yet  they  received  of  said  loan  only  the 

ever  this  may  have  been,  had  such  alle-  Partial  Failure  of  Consideration.  —  In 

gallon    stood  alone,   when  it  is   taken  Lessly  v.  Bowie,  27  S.  Car.  193,  may  be 

in  connection  with  the  affirmative  de-  found  an  answer  setting  up  a  partial 

fense,   in    which    said    denial  is   again  failure  of  consideration  in  an  action  to 

repeated,  the  pleading  is  fairly  to  be  foreclose. 

construed  as    denying   that    anything  Illegal  consideration  may  be  set  up  as 

was   due    because  there  had  been   an  a    defense   in   an   action  to   foreclose, 

absolute  and   unqualified  extension  of  McQuade    v.   Rosecrans,  36    Ohio   St. 

the    time  of  the  payment  of  the  prin-  442. 

cipal  sum  secured  by   said  bond  and  2.  In  this  action  judgment  was  ren- 

mortgage  for  one  year  from  the  fourth  dered   for   defendant,    but   on   appeal, 

day  of  March,  1897."     The  order  of  the  and    because  of  the  erroneous  admis- 

supreme  court  at   special  term,    over-  sion    of   the    evidence   outside   of    the 

ruling  the   answer    as    frivolous    and  issues  made  by  the  pleadings,  the  judg- 

referring   the  action   to  a  referee,  was  ment  was  reversed  and    the  new  trial 

reversed.  duly  ordered. 

See    also,  generally,  supra,   note    2,  See   also,   generally,   supra,   note  2, 

p.  577.  p.    577,    and    also    Savings    Bank    v. 

1.  Failnre  of  consideration  as  a  defense  Asbury,  117  Cal.  96,  for  substance  of  a 

in  foreclosure  proceedings,  see  13  Am.  cross-complaint    alleging   a  failure   of 

&  Eng.  Encycl.  of  L.  (2d.  ed.)8i2.  consideration. 

See  also  infra.  Form  No.  13999;  and,  3.  The  matter  enclosed  by  and  to  be 

generally,  the  title  Consiueration,  vol.  supplied  within  [  ]  will  not  be  found  in 

5,  p.  114!  the  reported  case. 
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sum  oi.$3200,  being  $2050  less  than  they  should  have  received,  the 
said  defendant  never  receiving  from  said  TAe  Kansas  Trust  and 
Banking  Company,  or  from  the  plaintiff,  any  valid  and  sufficient  con- 
sideration for  said  sum  of  ^050,  whereby  there  was  a  failure  of  con- 
sideration in  the  giving  of  said  notes. 

Fourth.  Said  defendants  for  a  further  defense  allege  that  they 
have  paid  to  the  said  The  Kansas  Trust  and  Banking  Compa?iy,  and  to 
the  plaintiff,  up  to  October  23,  iS93,  on  account  of  the  money  so  as 
aforesaid  received,  the  full  sum  of  %29Jf^.lJf,  which  is  in  full  payment 
of  the  principal  sum  actually  received  from  said  The  Kansas  Trust 
and  Banking  Company,  and  interest  thereon  as  per  contract. 

Fifth.  The  said  defendants  further  allege  that  the  said  plaintiff 
ought  not  to  have  his  said  action  against  them,  because  they  say 
that  said  notes  were  given  by  said  defendants  to  the  said  The  Kansas 
Trust  and  Banking  Company  for  the  loan  of  $2200,  and  no  more,  and 
that  said  sum  of  $^6>56>was  for  commission  and  interest  for  five  years 
at  the  rate  of  twenty  per  cent,  per  annum. 

Wherefore  f  said  defendants  pray  judgment  that  they  may  go  hence 
without  day,  and  have  judgment  for  their  costs  herein  laid  out  and 
expended. 

\^Jeremiah  Mason, 
Attorney  for  Defendant  The  Ebenezer  Baptist  Church. 

(  Verification.y\  ^ 

ee.  Alleging  Fraud.* 

{ad)  In  Assignment  of  Mortgage. 

*  Form  No.  13988.2 

(^Commencing  as  in  Form  No.  1399  J/.,  and  continuing  down  to  *.) 

I.  That  the  defendant,  Jabez  R.  Ward,  did  not  assign,  transfer  or 

deliver  to  the  plaintiff,  Henry  Hall,  the  said  bond  and  mortgage  in 

the  said  plaintiff's  complaint  mentioned,  in  the  manner  or  in  the  form 

as  in  the  plaintiff's  said  complaint  alleged  and  claimed,  or  in  any 

1.  The  matter  enclosed  by  and  to  be  3.  This  answer  is  based  upon  the 
supplied  within  [  ]  will  not  be  found  facts  and  the  answer  set  out  in  sub- 
in  the  reported  case.  stance  in   Hall   v.  Erwin,  60  Barb.  (N. 

2.  Fraud  or  undue  influence  as  a  de-  Y.)  349,  in  which  case  it  was  held  that 
fense  in  foreclosure  proceedings,  see  13  the  plaintiff  had  acquired  no  title  to  the 
Am.  &  Eng.  Encycl.  of  L.  (2d  ed.)  816.  bond  and  mortgage  such  as  to  enable 

See  also  infra,  Form  No.  14013.  him    to   enforce  the  same  against  the 

Facts  constituting  the  fraud  should  be  mortgagor  and  of  the  debt  to  the  mort- 

alleged  specifically.     McMurray  v.  Gif-  gagee,  and  this,  charged  by  the  morr- 

ford,  (Supreme  Ct.)  5  How.  Pr.  (N.  Y.)  gagee,    was    a    good    defense    to    the 

14.  action.     On  appeal,  however,  the  court 

See  also,  generally,  the  title  Fraud.  of   appeals   (Hall   v.   Erwin,    57  N.  Y. 

Cross-bill,  When  Proper.  —  In  Dawson  643),   modifying  the   judgment  of   the 

V.  Vickery,  150  111.  398,  it  was  held  that  supreme  court  (Hall  v.  Erwin,  60  B^rb. 

a  cross-bill  by  the  mortgagor  seeking  to  (N.   Y.J  349),  held  "that  the  case  was 

have  his  conveyance  to  defendant  set  not  one  wherein  under  no  condition  of 

aside  for  fraud  was  proper  for  the  pur-  facts    could    the  plaintiff   recover,  and 

pose  of  determining  who  was  entitled  that   the    judgment   of    reversal    [ren- 

to  the  right  to  redeem,  the  original  bill  dered  at  the  general  term]  should  have 

being  to  foreclose  making  a  subsequent  granted  a  new  trial." 

purchaser  of  the  premises  a  party  de-  See  also,     generally,   supra,    note  2» 

fendant.  p.  577. 
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manner  or  at  all;  and  this  defendant,  William  Erwin,  denies  that  the 
plaintiff,  Henry  Hall^  is  now  or  ever  was  the  lawful  owner  or  holder 
of  said  bond  and  mortgage. 

II.  That  the  defendant,  William  Erwin,  admits  that  the  defend- 
ant, Jabez  R.  Ward,  made  and  handed  to  the  plaintiff,  Henry  Hall, 
the  assignment  set  out  in  the  said  complaint,  and  alleges  that 
said  assignment  was  never  delivered  to  the  plaintiff,  Henry  Hally 
absolutely  or  unconditionally,  but  was  so  handed  to  him  for  the  pur- 
pose of  enabling  him  to  negotiate  in  his  own  name  a  sale  of  said  bond 
and  mortgage  to  some  third  person,  he,  the  said  plaintiff,  Henry 
Hall,  expressly  stating  that  he  would  not  purchase  said  bond  and 
mortgage  for  himself,  but  that  he  could  better  and  more  surely  nego- 
tiate them  in  his  own  name  than  in  any  other  way;  that  the  defend- 
ant, Jabez  R.  Ward,  agreed  to  allow  the  plaintiff,  Henry  Hall,  the  sum 
of  one  hundred  and  twenty-five  dollars  for  his  services  irt  bringing 
about  and  effecting  a  sale  of  said  bond  and  mortgage  for  him  the 
defendant,  Jabez  R.  Ward;  that  the  plaintiff,  Henry  Hall,  also  agreed, 
in  case  he  could  effect  a  sale  of  the  said  bond  and  mortgage,  that 
after  deducting  from  the  proceeds  and  avails  of  the  said  sale  the  said 
sum  of  one  hundred  and  twenty-five  dollars  for  his  services^  and  also 
the  amount  unpaid  upon  a  certain  judgment  in  favor  of  the  plaintiff, 
Henry  Hall,  and  one  Lewis  M.  Smith,  against  the  defendant,  Jabez 
R.  Ward,  which  unpaid  amount  on  said  judgment  was  the  sum  of 
seven  hundred  dollars,  he  would  pay  the  balance  remaining  from  the 
proceeds  and  avails  of  the  said  sale  of  the  said  bond  and  mortgage 
in  cash  to  the  defendant,  Jabez  R.  Ward,  and  not  pay  or  apply  the 
same  upon  a  note  for  the  sum  of  two  thousand  five  hundred  dollars 
made  by  the  defendant,  Jabez  R.  Ward,  and  then  held  by  the  plain- 
tiff, Henry  Hall;  that  the  plaintiff,  Henry  Hall,  did  not,  in  fact,  effect 
a  sale  of  the  said  bond  and  mortgage,  but  immediately  and  at  once 
assumed  to  own  as  his  own  and  in  his  own  right  the  said  bond  and 
mortgage  and  refused  to  satisfy  the  said  judgment  or  to  pay  over  to 
the  defendant,  Jabez  R.  Ward,  any  money  until  the  defendant,  Jabez 
R.  Ward,  should  first  pay  the  said  note  of  two  thousand  five  hundred 
dollars;  that  the  defendant,  Jabez  R.Ward,  never  ratified  the  plain- 
tiff's claim  of  ownership  of  the  said  bond  and  mortgage;  that  the 
plaintiff,  Henry  Hall,  never  obtained  the  said  bond  and  mortgage 
otherwise  than  as  hereinabove  stated  and  obtained  the  same  fraudu- 
lently, and  that  his  claim  to  own  the  said  bond  and  mortgage  is- 
false,  fraudulent  and  void. 

III.  The  defendant,  William  Erwin,  further  alleges  that  he  paid  to 
the  defendant,  Jabez  R.  Ward,  the  original  mortgagee  in  the  mort- 
gage, in  the  complaint  herein  mentioned,  on  the  eleventh  day  of 
November,  i869,  the  full  amount  owing  on  the  said  bond  and  mort- 
gage, and  at  the  same  time  the  defendant,  Jabez  R.  Ward,  executed 
and  delivered  to  him,  the  said  defendant,  William  Erwin,  a  satisfac- 
tion of  said  mortgage,  which  said  satisfaction  was  duly  recorded  on 
the  eleventh  day  of  November,  a.  d.  i%69,  and  on  that  day  the  said 
defendant,  the  said  Jabez  R.  Ward,  was  the  legal  owner  of  the  said 
bond  and  mortgage. 

Wherefore  (continuing  and  concluding  as  in  Form  No.  13994-,  after  \  \ 
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(W)  In  Procurement  of  Mortgage.'^ 

Form  No.'  13989. 

(Precedent  in  Williams  v.  Mitchell,  87  Cal.  532.)* 
\(  Title  of  court  and  cause  as  in  Form  No.  1318.) 
Come  now  the  defendants  and  answering  the  complaint  of  plaintiff 
herein  say: 

1.  They  admit  the  execution  and  delivery  of  the  notes  and  mort- 
gage as  alleged  in  said  complaint. J^ 

2.  That  said  notes  and  mortgage  were  executed  and  delivered  as 
and  for  part  of  the  purchase-money  of  said  real  estate  in  complaint 
described,  together  with  certain  water  rights  by  plaintiff  represented 
as  appurtenant  thereto,  as  well  as  for  certain  shares  of  stock  in  the 
Bear  Valley  Land  and  Water  Company.,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  California,  and  for  no  other 
or  further  consideration. 

3.  That  said  defendants  were  induced  to  so  purchase  said  lands 
and  stock,  and  to  execute  and  deliver  said  notes  and  mortgage  by 
means  of  false  and  fraudulent  representations  at  the  time  and  before 
that  time  made  by  plaintiff  to  defendants,  in  this,  to  wit:  That  at 
and  before  the  purchase  of  said  real  estate,  appurtenances,  and 
shares  of  stock,  the  said  plaintiff,  by  and  through  his  duly  authorized 
agent,  represented  to  defendants  that  water  for  irrigation  purposes 
was  actually  piped  on  said  land  from  the  reservoirs  of  said  Bear 
Valley  Land  and  Water  Company.,  that  the  right  to  use  twelve  miners' 
inches  of  said  water  was  appurtenant  to  said  land;  that  plaintiff 
would  transfer  and  deliver  to  defendants  shares  of  stock  in  said  Bear 
Valley  L^and  and  Water  Company  representing  ownership  of  twelve 
miners'  inches  of  water  of  said  corporation;  that  plaintiff  owned  the 
land  lying  immediately  adjacent  to  the  premises  in  complaint 
described;  that  upon  said  lands  plaintiff  would  at  once  cause  to  be 
constructed  a  large  hotel  building  at  a  cost  of  twenty  thousand  dollars, 
and  numerous  private  dwellings;  that  the  materials  to  be  used  in 
their  construction  were  already  purchased  by  plaintiff,  and  the  con- 
tract for  the  erection  thereof  let. 

1.  Precedents.  —  Answers  alleging  tificates  and  demanded  a  surrender  and 
fraud  in  the  procurement  of  a  wife's  cancellation  of  the  notes  and  a  return 
mortgage  and  the  acknowledgment  of  the  cash  payment  of  six  thousand 
thereto  are  set  out  in  substance  in  dollars,  all  of  which  was  rejected  and 
Baldwin  v.  Snowden,  ii  Ohio  St.  203;  refused  by  the  defendants.  Uponasub- 
Northwestern  Mut.  L.  Ins.  Co.  v.  Nel-  mission  of  the  issues  to  the  court,  it 
son,  103  U.  S.  544.  found  for  the  plaintiff  and  decreed  a  sale 

2.  In  this  case  the  defendants  also  of  the  mortgaged  premises  in  the  usual 
filed  what  they  denominated  "a further  form.  On  appeal,  it  was  held  that  the 
answer  to  the  complaint  and  by  way  of  evidence  being  conflicting  as  to  whether 
cross  complaint,"  in  which  they  alleged  the  false  representations  were  made, 
substantially  the  same  facts  alleged  in  the  finding  and  decree  of  the  lower  court 
their  answer,  with  only  the  additional  could  not  be  disturbed. 

averment   that  on  December  13,  18S8,         See  also,  supra,  note  2,  p.  577. 
nearly  two  months  after  the  commence-         3.  The  matter  enclosed  by  and  to  be 
ment   of   this  action,   defendants   ten-     supplied  within  [  ]  will  not  be  found  in 
dered  to  plaintiff  a  reconveyance  of  the     the  reported  case, 
land  and  reassignment  of  the  water  cer- 
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4.  Defendants,  relying  upon  such  representations,  and  believing 
them  to  be  true,  and  on  the  faith  thereof,  purchased  said  premises 
in  complaint  described,  and  said  stock  of  plaintiff,  and  on  the  11th 
oi  June,  iS87,  accepted  from  plaintiff  a  deed  therefor,  with  six  cer- 
tain instruments  in  writing,  issued  under  the  seal  of  said  Bear  Valley 
Land  and  Water  Company  and  signed  by  its  president  and  secretary, 
denominated  water  certificates,  and  in  consideration  thereof  paid  to 
plaintiff  six  thousand  dollars  in  cash,  and  executed  the  notes  and 
mortgage  as  in  complaint  set  out  and  described. 

5.  That  at  the  date  of  the  acceptance  of  said  deed  and  said  water 
certificates,  defendants  believed  that  said  water  certificates  were  in 
fact  shares  of  stock  in  said  corporation,  and  entitled  the  defendants, 
as  holders  thereof,  to  the  rights  and  privileges  of  stockholders  in  said 
corporation,  and  conveyed  to  defendants  the  rights  and  privileges  so 
contracted  to  be  conveyed  and  transferred  by  plaintiff  to  twelve  mitiers' 
inches  of  water  of  said  corporation. 

6.  Defendants  allege  that  notwithstanding  said  promises  and  repre- 
sentations of  plaintiff,  that  neither  at  the  time  of  said  purchase,  or 
now,  or  at  any  time,  or  at  all,  was  any  water  piped  on  said  land  from 
the  reservoir  of  said  Bear  Valley  Land  and  Water  Company,  nor  from 
any  water  supply  or  source,  and  no  pipes  for  conveying  water  were 
laid  on  said  land  at  all,  nor  in  the  vicinity  thereof. 

7.  That  in  truth  and  in  fact  no  water  rights  were  appurtenant  to 
said  lands,  and  no  hotel  building  or  private  dwellings,  or  structures 
of  any  kind,  have  been  erected  on  said  adjacent  lands,  in  whole  or  in 
part,  except  a  certain  excavation  alleged  to  be  for  a  basement  for  a 
hotel,  although  more  than  one  year  has  elapsed  since  said  purchase, 
and  no  steps  have  J^een  taken  by  plaintiff  to  cause  said  improvements, 
or  any  of  them,  to  be  made  on  said  adjacent  lands,  although  he  has 
ever  since  remained  and  still  remains  the  owner  and  holder  thereof. 

8.  That  said  lands  were  at  the  date  of  said  purchase,  and  now  are, 
irrigable  lands,  and  without  water  rights  appurtenant,  or  water  for 
use  in  irrigation,  are  of  little  value,  and  worth  less  than  Jive  thousand 
dollars;  that  water  rights  appurtenant  to  such  lands,  for  purposes  of 
irrigation,  would  be  valuable,  and  worth  six  thousand  dollars,  and  more ; 
that  shares  of  stock  in  said  Bear  Valley  Land  and  Water  Company 
representing  tweli*e  miners'  inches  of  water  would  be  of  great  value, 
to  wit,  of  the.  V3.\vit  oi  five  thousand  doWdiVS,  and  more;  that  the  erection 
and  construction  of  said  hotel  buildings  and  private  dwellings  as 
agreed  upon  would  enhance  the  value  of  said  premises  ten  thousand 
dollars,  and  more;  that  without  said  improvements  on  said  lands 
adjacent,  the  premises  so  purchased  by  defendants  are  worth  ten 
thousand  dollars  less  than  with  such  improvements  made  as  repre- 
sented. 

9.  Defendants  are  informed  and  believe,  and  therefore  allege  the 
fact  to  be,  that  said  written  instruments  styled  water  certificates 
issued  by  said  corporation  to  defendants  were  and  are  issued  without 
authority  of  law,  and  are  void;  that  said  corporation  had  no  authority 
in  law  to  issue  the  same,  and  the  issuance  of  the  same  conveyed  and 
transferred  no  rights  as  stockholders  or  otherwise  to  defendants,  that 
the  same  are  not  shares  of  stock,  and  do  not  transfer  or  vest  in  the 
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defendants  the  privileges  or  rights  of  stockholders,  and  do  not  con- 
vey or  vest  in  defendants  twelve  miners'  inches  of  water  of  said  cor- 
poration, or  any  water  or  rights  whatsoever,  and  the  same  are  of  no 
value;  and  defendants  allege  that  they  were  ignorant  of  the  true 
character  and  value  of  said  written  instruments  styled  water  certifi- 
cates, until  the  commencement  of  this  action;  and  defendants  further 
allege  that  plaintiff  never  transferred,  conveyed,  or  attempted  to  con- 
vey, to  said  defendants  any  of  said  water  rights  or  shares  of  stock  in 
said  Bear  Valley  Land  and  Water  Company  whatever. 

10.  Defendants  allege  that  the  acts,  omissions,  and  representations 
of  plaintiff  above  set  forth  were  done  and  made  by  him  with  intent  to 
defraud,  and  that  he  thereby  did  defraud,  defendants  of  their  rights 
in  the  premises. 

11.  Defendants  allege  further,  that  by  reason  of  the  acts,  omissions 
and  representations,  practices  and  fraud,  of  plaintiff,  as  above  set 
forth,  the  consideration  for  said  notes  in  complaint  mentioned  has 
wholly  failed,  and  the  same  were  obtained  by  fraud,  and  wholly  with- 
out consideration,  and  plaintiff  should  not  maintain  his  action  thereon. 

[Wherefore  defendants  pray  for  their  costs  and  that  they  may  go 
hence  without  a  day. 

John  G.  Mitchell, 
Cecil  J.  Rhodes, 
William  Hoopes,  Defendants. 
By  Waters  6^  Gird,  their  Attorneys.]^ 

Form  No.  13990.* 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  132S?) 

Comes  now  the  defendant,  Richard  Roe,  and  a'nswering  the  com- 
plaint of  the  plaintiff  herein  says: 

(^After  the  Jirst^  and  second*  paragraphs  of  the  answer,  the  third  para- 
graph was  substantially  as  follows-) 

Third.  And  defendant  further  answering  the  said  complaint  herein, 
as  to  all  of  the  amounts  sued  for  and  demanded  therein,  except  as  to 
the  said  sum  of  one  hutidred  and  ten  dollars,  alleges  and  says, 

That  on  or  about  \.\\t  first  day  oi  January,  a.  d.  i896>,  one  Robert 
Roe,  a  resident  of  Adams  county,  in  the  state  of  Indiana,  died  intes- 
tate in  said  county,  being  at  the  time  of  his  said  death  the  owner  and 
in  possession  of  a  large  amount  of  both  real  and  personal  property, 
part  of  which  said  real  property  was  as  follows:  (describing  realty), 
being  the  same  premises  described  in  the  plaintiff's  complaint  herein 
and  in  the  mortgage  therein  mentioned;  that  the  defendant  was  the 
only  heir  at  law  of  the  said  Robert  Roe  and  as  such  entitled  by  descent 

1.  The  matter  enclosed  by  and  to  be  and  the  foreclosure  of  the  mortgage, 
supplied  within  [  ]  will  not  be  found  in  See  also,  generally,  supra,  note  2, 
the  reported  case.  p.  577. 

2.  This  answer  is  based  upon  the  3.  The  first  paragraph  of  the  answer 
facts  in  Manley  v.  Felty,   146  Ind.  194.  set  up  no  consideration. 

Demurrer  to  answer  was  overruled,  4.  The  second  paragraph  of  the  answer 
but,  upon  issue  joined,  a  decree  was  alleged  that  all  of  the  balance  sued  for, 
rendered  upon  a  finding  in  favor  of  except  one  hundred  dollars  principal 
the  plaintiff  for  one  hundred  and  forty-  and  ten  dollars  attorneys'  fees,  was 
one    dollars     and     twenty-four     cents     promised  without  consideration. 
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to  all  of  the  said  property,  both  real  and  personal,  and  particularly 
the  said  real  property  hereinabove  described;  that  afterward,  to  wit, 
on  or  about  the  second  day  of  March,  a.  d.  \W0,  one  Mrs.  Beerbower, 
claiming  to  be  the  lawful  widow  of  the  said  Robert  Roe,  deceased, 
procured  an  appointment  of  herself  as  the  administratrix  of  the 
estate  of  the  said  Robert  Roe,  deceased,  and  as  such  duly  qualified  and 
entered  upon  the  discharge  of  her  duties  as  administratrix;  that  the 
said  Mrs.  Beerbower  claimed  the  whole  of  said  estate  and  denied  that 
the  defendant  was  an  heir  of  the  said  Robert  Roe,  deceased,  and  that 
he  was  entitled  to  all  or  any  of  the  said  real  and  personal  property  of 
the  said  Robert  Roe,  deceased;  that  at  the  times  hereinabove  men- 
tioned the  plaintiff  was  a  practicing  attorney  and  counsellor  at  law, 
residing  in  and  practicing  his  profession  in  said  Adatns  county;  that 
the  said  plaintiff  was  fully  aware  of  the  condition  of  the  estate  of  the 
said  Robert  Roe,  deceased,  and  also  fully  knew  of  all  the  circumstances, 
facts  and  contentions  concerning  the  said  estate  of  the  said  Robert 
Roe,  deceased,  and  particularly  as  to  the  contention  about  the  heir- 
ship and  ownership  thereof,  well  knowing  that  the  defendant  was  the 
only  heir  at  law  of  the  said  Robert  Roe,  deceased,  and  entitled  by 
descent  to  all  of  the  said  property,  both  real  and  personal,  belonging 
to  the  estate  aforesaid,  and  well  knowing  that  the  said  Mrs.  Beer- 
bower,  claiming  to  be  the  lawful  widow  of  the  said  Robert  Roe, 
deceased,  denied  that  the  defendant  was  an  heir  of  the  said  Robert 
Roe,  deceased,  and  entitled  to  the  said  real  and  personal  property  of 
the  estate  aforesaid;  that  the  defendant  was  at  the  times  hereinabove 
mentioned  a  farmer  by  vocation,  uneducated  in  business  affairs  gen- 
erally and  unable  either  to  read  or  write,  having  had  no  experience  in 
business  or  any  legal  controversies,  without  any  knowledge  whatever 
of  the  extent  or  value  of  attorney's  services,  all  of  which  was  well 
known  to  the  plaintiff;  that  afterward,  to  wit,  on  or  about  the 
fifteenth  day  of  March,  a.  d.  x%90,  and  at  various  times  thereafter,  the 
said  plaintiff  came  to  the  said  defendant  and  told  him  that  he,  the  said 
plaintiff,  was  the  only  heir  at  law  and  entitled  by  descent  to  all  of  the 
property,  both  real  and  personal,  in  the  estate  of  Robert  Roe,  deceased, 
and  the  rightful  owner  thereof,  and  that  it  would  require  a  lawsuit  to 
obtain  the  said  property  from  the  said  Mrs.  Beerboiver,  whose  sons 
were  shrewd  and  experienced  men  and  who  were  assisting  her  to 
maintain  her  claim  to  the  said  property,  both  real  and  personal,  of 
the  estate  of  the  said  Robert  Roe,  deceased,  and  that  they,  the  said 
Mrs.  Beerbower  and  her  said  sons,  had  employed  all  the  lawyers  in 
Decatur,  in  said  county  of  Adams,  to  represent  her  and  assist  her  in 
maintaining  her  claim  to  the  said  property;  that  it  would  take  a 
great  deal  of  work  and  large  expense  to  fight  the  case  and  recover 
the  property  from  her  and  prevent  her  from  maintaining  her 
claim  thereto;  that  the  plaintiff  was  willing  and  could  and  would 
recover  for  and  on  behalf  of  the  defendant  all  of  said  property,  both 
real  and  personal,  belonging  to  the  estate  of  the  said  Robert  Roe, 
deceased;  that  the  attorney's  fees  therefor  would  be  reasonably 
worth  the  sum  of  one  thousand  dollars,  and  that  no  lawyer  could  be 
employed  to  render  the  services  for  a  less  amount;  that  at  the  time 
that  the  said  plaintiff  made  these  statements  to  the  said  defendant 
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all  and  every  one  of  said  statements  so  made  were  false,  and  were 
then  and  there  fraudulently  and  falsely  made  by  the  plaintiff  to  the 
defendant,  with  the  intent  and  for  the  wrongful  purpose  of  inducing 
the  defendant  to  execute  to  the  plaintiff  a  mortgage  for  the  sum  of 
one  thousand  dollars,  to  secure  a  note  of  even  date  therewith  for  the 
same  amount,  which  said  note  and  mortgage  are  the  same  note  and 
mortgage  in  the  complaint  of  the  plaintiff  herein  mentioned  and  sued 
upon;  that  the  plaintiff  at  the  time  of  making  said  false  and  fraudu- 
lent statements  to  the  defendant  then  and  there  falsely  and 
fraudulently  represented  that  the  value  of  said  real  estate  included 
in  said  mortgage  executed  to  secure  said  note  for  one  thousand 
dollars  was  worth  the  sum  oi  four  thousand  doUa.rs,  when  in  fact  and 
in  truth  it  was  worth  not  more  than  the  sum  of  t7ao  thousand  dollars; 
that  the  defendant  was  at  the  times  hereinabove  mentioned,  unac- 
quainted with  the  value  of  real  estate  in  the  locality  of  that  in  which 
the  real  estate  covered  by  said  mortgage  was  located;  that  the  said 
defendant  fully  relied  upon  the  statements  made  to  him  by  the 
said  plaintiff,  and  that  relying  upon  and  believing  all  and  each  of  said 
plaintiff's  false  and  fraudulent  statements,  and  in  reliance  thereupon 
he  did,  on  or  about  the  frst  day  oi /une,  a.  d.  iS90,  execute  the  note 
and  mortgage  in  plaintiff's  complaint  mentioned  and  sued  upon;  that 
after  the  execution  of  said  note  and  mortgage  no  litigation  was  had, 
but  that  instead  the  case  was"  compromised  by  the  plaintiff  and  the 
said  Mrs.  Beerbo^ver.,  said  Mrs.  Beerbower  receiving  under  and  by 
virtue  of  the  terms  of  said  compromise  one  half  of  the  real  estaj;e  and 
all  of  the  personal  property  belonging  to  the  estate  of  the  said  Robert 
Roe,  deceased,  the  defendant  receiving  real  estate  of  the  value  of  one 
thousand  doWdiX'?,  belonging  to  the  said  estate  of  the  said  Robert  Roe, 
deceased;  that  in  consummating  the  compromise  aforesaid  the  said 
Mrs.  Beerbower  executed  and  delivered  to  defendant  her  promissory 
note  for  a  difference  amounting  to  the  sum  of  five  hundred  dollars; 
that  the  defendant  obtained  and  appropriated  from  said  note  the  sum 
oi  three  hundred  and  fifty  do\\zx's\  that  the  services  rendered  by  the 
said  plaintiff  were  worth  not  more  than  the  sum  of  fifty  dollars,  to 
which  should  be  added  the  sum  oi  five  dollars  as  an  attorney's  fee  on 
said  amount. 

(^After  the  fourth  paragraph, "^  conclude  as  follows:^ 

Wherefore  *  defendant  prays  that  the   complaint  herein  be   dis- 
missed, together  with  the  costs  of  this  proceeding. 

(^Concluding  with  signature  of  attorney  and  verification  as  in  Form  No. 
5915.) 

Form  No.  13991.' 

(Commencing  as  in  Form  No.  13995,  and  continuing  down  to  *.) 
That  on  the  twelfth  day  of  April,  eighteen  hundred  and  seventy-five, 
the  defendant,  William  H.  Harris,  owned  parcels  A  and  B,  referred 

1.  The  fourth  paragraph  of  the  answer  held  that  the  words  "  all  the  notes  and 

alleged  that  the  defendant  had  "fully  items  charged    and  mentioned    in    the 

paid    said  plaintiff   all    the    notes   and  complaint"  sufficiently  covered   the  ob- 

items  charged   and  mentioned    in   the  ligations   of   both  the  note  and    mort- 

*  *  *  complaint  long  before  *  *  *  the  gage. 

suit."    And  as  to  this  paragraph,  it  was        2.  This   answer   is   based   upon    the 
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to  in  the  complainant's  said  bill  of  complaint  and  being  a  part  of  the 
real  estate  therein  described;  that  on  that  date  the  said  defendant, 
William  H.  Harris,  made,  executed,  acknowledged  and  delivered  to 
one  Charles  Carter  a  mortgage  for  the  sum  oi four  hundred  doWdiVS  on 
said  parcels  A  and  B\  that  on  the  twelfth  day  of  November,  in  the 
year  of  our  Lord  eighteen  hundred  and  seventy-seven,  the  said  defend- 
ant, William  H.  Harris,  desiring  to  take  up  the  said  Carter  mort- 
gage, did,  through  one  Phineas  Nichols,  obtain  a  loan  for  the  sum  of 
seven  hundred  dollars  from  one  Malcolm  Mains,  and  in  consideration 
thereof,  and  to  secure  the  same,  did,  on  the  twelfth  day  of  November, 
in  the  year  of  our  Lord  eighteen  hundred  and  seventy-seven,  make, 
execute,  acknowledge  and  deliver  a  certain  mortgage  upon  the  said 
parcels  A  and  B;  that  the  said  Malcolm  Mains  agreed  to  take  up 
and  discharge  the  said  Carter  mortgage,  and  retained  out  of  the  con- 
sideration of  the  Mains  mortgage  the  sum  oi  four  hundred  and  forty 
dollars  for  that  purpose,  paying  to  the'said  defendant,  William  H. 
Harris,  but  t^vo  hundred  and  sixty  dollars;  that  in  the  month  of  Aprils 
in  the  year  of  our  Lord  eighteen  hundred  and  seventy-eight,  these 
defendants,  William  H.  Harris  and  Anna  Harris,  sold  and  conveyed 
by  warranty  deed,  subject  to  the  said  Maifis  mortgage  of  the  sum  of 
seven  hundred  dollars,  the  said  parcels  A  and  B  to  3.  certain  Matthew 
Miller;  that  in  the  year  of  our- Lord  eighteen  hundred  and  seventy- 
eight,  the-  said  defendant,  William  H.  Harris,  acquired  parcel  C, 
referred  to  in  the  complainant's  said  bill  of  complaint  and  being  a 
part  of  real  -estate  therein  described,  and  in  the  month  of  November, 
in  the  year  of  our  Lord  eighteen  hundred  and  seventy  nine,  he,  the 
said  defendant,  William  H.  Harris,  purchased  parcel  D,  referred  to 
in  the  complainant's  said  bill  of  complaint  and  being  a  part  of  real 
estate  therein  described;  that  on  the  ele2>enth  day  oi  June,  in  the  year 
of  our  Lord  eighteen  hundred  and  eighty-six,  these  defendants,  William 
H.  Harris  and  Anna  Harris,  went  to  the  office  of  the  said  Phineas 
Nichols,  whose  business  was,  and  for  a  long  time  prior  thereto  had 
been,  the  making  of  abstracts  of  titles  in  said  county  of  Branch,  and 
that  the  said  Phineas  Nichols  told  these  defendants,  the  said  William 
H.  Harris  and  Anna  Harris,  that  he,  the  said  Phineas  Nichols,  was 
then  the  owner  of  said  parcels  A  and  B,  and  of  parcel  E,  referred 
to  in  the  complainant's  said  bill  of  complaint  and  being  a  part  of  the 
real  estate  therein  described,  and  that  he,  the  said  Phineas  Nichols, 
was  desirous  of  selling  the  same. 

answer   set   out   in    part  in    Cooley  v.  contended  that  this  decree  was  errone- 

Harris,  92  Mich.  126.     The  answer  in  ous,    for   the   reason   that   the   answer 

that  case  contained  no  other  prayer  ex-  contained  no  prayer  for  affirmative  re- 

cept  that  the   bill   be  dismissed.     The  lief.     The  court  held   that  "  the   facts 

court    found    the    allegations     of    the  upon  which  the  relief  granted  is  based 

answer  to  be  true,  and   made  a  decree  are  fully  set  up  in  the  answer,  although 

reforming     complainant's     mortgage,  not  followed  by  a  specific  prayer  for 

finding  the  amount  due  upon   it  to  be  the   relief  to  which   said    facts   clearly 

$1,84791,  deducting  the  amount  of  the  entitle  the  defendants,  and  in  such  a 

Carter  mortgage  and  also  the  amount  case  a  court  of  equity  will  not  hesitate 

of  the  Mains  mortgage  from  the  sum  of  to  decree    substantial  justice,  treating 

the  complainant's  mortgage,  and  ren-  the  prayer  as  amended." 
dered   a   decree  of   foreclosure  for  the        See   also,    generally,   supra,   note   2, 

balance,  amounting  to  $560.36.     It  was  p.  577. 
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That  he  then  falsely  and  fraudulently,  and  with  intent  to  deceive 
and  defraud  these  defendants,  and  well  knowing  such  statements  to 
be  false  and  untrue,  informed  these  defendants  that  said  lands  were 
free  and  clear  from  any  and  all  liens  and  incumbrances;  that  he 
further  stated,  with  like  intent  to  deceive  and  defraud  these  defend- 
ants, that  he  had  examined  the  records  of  the  title  to  said  lands, 
and  had  made  an  abstract  thereof,  and  that  the  records  showed  said 
lands  to  be  free  and  clear  from  all  liens  and  incumbrances,  whereas 
the  facts  were  that  the  records  showed,  as  these  defendants  are  now 
informed  and  verily  believe,  and  so  charge  the  truth  to  be,  that 
said  lands  were  incumbranced,  and  the  said  Phineas  Nichols  well 
knew  that  his  statement  in  this  respect  was  wholly  false  and 
untrue. 

These  defendants  further  aver  that  the  said  Phineas  Nichols 
made  the  foregoing  false  and  fraudulent  representations,  well 
knowing  the  same  to  be  fajse  and  fraudulent,  and  for  the  purpose 
and  with  the  design  of  deceiving  and  defrauding  these  defend- 
ants; that  he  well  knew  that  the  mortgages  hereinbefore  referred 
to  as  the  Carter  mortgage  and  the  Mains  mortgage  had  not 
been  discharged  of  record,  and  that  they  were  still  liens  and 
incumbrances  on  the  lands  he  was  trying  to  sell  to  these  de- 
fendants. 

These  defendants  further  aver  that  they  relied  upon  the  false  and 
fraudulent  statements  so  made  as  aforesaid  by  the  said  Phineas 
Nichols,  believing  him  to  be  well  qualified  by  his  acquaintance  with 
titles  of  lands  in  said  county,  and  his  business  as  a  maker  of  abstracts, 
to  know  as  to  the  title  to  the  lands  he  was  offering  for  sale,  and 
thereupon  agreed  to  purchase  the  same  for  the  sum  oi  fourteen  hun- 
dred and  fifty  doWdir?,;  that  the  saXd  Nichols  thereupon  made  out  a 
warranty  deed  of  said  lands,  and  had  his  son,  one  Garber  A.  Nichols., 
then  present,  sign  and  acknowledge  the  same,  explaining  to  these 
defendants  that,  although  he  himself  owned  said  lands,  he  had  had  the 
prior  deed  made  out  in  his  son's  name  instead  of  his  own,  for  con- 
venience of  transfer;  that  thereupon  these  defendants,  fully  relying 
upon  the  false  and  fraudulent  representations  of  the  said  Phineas 
Nichols  as  hereinbefore  set  forth,  and  believing  that  they  were  get- 
ting full,  complete  and  perfect  title  to  said  lands,  free  and  clear 
from  all  liens  and  incumbrances,  made,  executed,  and  delivered  to 
xS\t.  "idcid.  Phineas  Nichols  the  covenant  mortgage  sought  to  be  fore- 
closed in  this  suit,  covering,  as  they  supposed,  the  lands  so  purchased 
of  the  said  Nichols,  as  well  as  the  lands  of  these  defendants,  situate 
upon  section  eight,  and  hereinbefore  described;  that  the  said  Phineas 
Nichols  drew  the  said  mortgage,  and  the  same  was  signed  and 
acknowledged  by  these  defendants,  and  thereupon  they  received 
the  deed,  and  the  mortgage  was  delivered  to  the  said  Nichols, 
the  mortgagee  named  therein.  These  defendants  aver  that  the 
giving  of  said  mortgage  was  upon  the  consideration  that  the  repre- 
sentations of  the  said  Nichols  were  true,  and  on  no  other  con- 
sideration. 

(Continuing  and  concluding  as  in  Form  No.  13995,  after  f ). 
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ff.  Alleging  Nonjoinder  of  Subsequent  Purchaser. 

Form  No.  13992.' 

{Commencing  as  in  Form  No.  13994,  <^nd  continuing  down  to  *.) 

I.  That  after  the  making  of  the  mortgage  in  the  complaint 
described,  and  before  this  action,  the  defendant,  Richard  Roe^  being 
seised  of  the  premises,  by  his  deed  under  his  hand  and  seal,  dated 
on  the  sixth  day  of  March,  a.  d.  i89<?,  duly  conveyed  the  same  to 
one  Banks  Belk  subject  to  said  mortgage. 

II.  That  the  said  Banks  Belk  is  still  living,  at  the  village  oi  North- 
port,  in  the  county  of  Suffolk  and  state  of  New  York,  and  is  now  the 
owner  of  the  equity  of  redemption  in  said  premises. 

Wherefore  {continuing  and  concluding  as  in  Form  No.  1399  4,  after  f). 

gg.  Denying  Execution  of  Mortgage.* 


1.  This  is  substantially  the  form  of 
the  answer  alleging  the  nonjoinder  of 
the  owner  of  the  equity  of  redemption 
as  set  out  in  2  Abbotts'  F.  165. 

The  answer  in  this  case  is  based  upon 
defendant's  answer  in  Hall  v.  Nelson, 
23  Barb.  (N.  Y.)88.  In  that  case  the 
answer  admitted  the  making  of  the  bond 
and  mortgage,  but  denied  that  the  de- 
fendant had  any  interest  in  the  prem- 
ises; and  alleged  that  on  the  twenty- 
first  day  of  December,  1854,  the  de- 
fendant sold  and  conveyed  the  premises 
described  in  the  complaint  to  George 
W.  Nelson.  It  was  held  that,  the  owner 
of  the  equity  of  redemption  being  a 
necessary  party  to  the  suit  to  foreclose, 
an  answer  raising  the  objection  that  he 
was  not  made  a  party  was  proper,  and 
this  notwithstanding  the  fact  that  the 
deed  from  the  mortgagor  to  said  owner 
of  the  equity  of  redemption  was  not  re- 
corded at  the  time  of  the  commence- 
ment of  the  foreclosure  suit  and  of  the 
filing  of  the  notice  of  lis  pendens.  This 
case  met  with  approval  in  Griswold  v. 
Fowler,  (Supreme  Ct.  Gen.  T.)  6  Abb. 
Pr.  (N.  Y.)  113. 


secured  thereby  is  not  sufficient:  the 
answer  should  set  up  defense  by  way 
of  avoidance,  the  complaint  having  al- 
legations that  the  mortgage  and  bond 
contained  the  same  conditions.  Dimon 
V.  Dunn,  15  N.  Y.  498. 

Specific  denial  will  not  limit  a  general 
denial  where  the  two  are  not  incon- 
sistent.    Porter  v.  Grady,   21  Colo.  74. 

Necessity  for  Denying  Execution.  — An 
answer  admitting  the  execution  of  the 
note  and  mortgage,  which  denies  the 
other  allegations  in  the  complaint  or 
which  fails  to  deny  that  the  amount 
claimed  is  due,  is  insufficient  to  raise 
any  issue  under  which  the  plaintiff 
must  prove  his  case.  Cooley  v.  Hobart, 
8  Iowa  358;  Kay  v.  Churchill,  (Supreme 
Ct.  Spec.  T.)  10  Abb.  N.  Cas.  (N.  Y.)83. 

Precedent.  —  In  Durham  v.  Stephen- 
son, (Fla.  1899)  25  So.  Rep.  284,  in  an 
action  to  foreclose,  defendants,  husband 
and  wife,  filed  a  plea  alleging  "  that  all 
the  parcels  of  real  estate  described  in 
the  said  bill  of  complaint,  to  wit,  {de- 
scribing realty)  were  at  the  time  of  the 
execution  of  the  alleged  deed  or  mort- 
gage, and  still  are,  the  separate  statu- 


See  also,    generally,    supra,    note   2,    ,tory  property  of  the  defendant,    Mary 


p.  577- 

2.  Denial  of  execution  and  delivery  of 
the  mortgage  is  a  proper  defense  in  an 
action  to  foreclose.  Martens  v.  Raw- 
don.  78  Ind.  85. 

Denying  delivery  of  mortgage  is  not  suf- 
ficient, it  appearing  that  the  mortgage 
is  in  the  possession  of  the  mortgagee. 
Commercial  Bank  v.  Reckless,  5  N.  J. 
Eq.  650. 

Confession  and  Avoidance.  —  Merely 
denying  that  the  mortgage  contained 
the  conditions  included    in    the    bond 


A.  Stephenson,  wife  of  the  said  Thomas 
Stephenson,  the  title  thereto  being  vested 
in  the  said  Mary  A.  Stephenson,  and 
that  the  said  Alary  A.  Stephenson  has 
never  legally  conveyed  the  same  to  the 
complainant,  either  by  mortgage,  deed 
or  otherwise;  and  therefore  the  com- 
plainant has  no  mortgage  lien  thereon, 
and  the  same  is  not  subject  to  fore- 
closure and  sale,  as  the  complainant 
seeks  to  have  done  in  and  by  his  said 
bill."  A  decree  of  a  court  below  sus- 
taining this  plea  was  aflSrmed. 


12  E.  of  F.  P.  — 38. 
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(aa)  Generally. 

Form  No.  13993.' 
(Precedent  in  Wright  v.  Bacheller,  16  Kan.  261.)' 

[(Commencing  as  in  Form  No.  13987,  and  continuing  down  to  *.)]^ 
That  she  denies  each  and  every  allegation  in  plaintiff's  petition 
contained,  so  far  as  the  same  in  any  manner  refers  to  the  mortgage- 
deed  mentioned  in  plaintiff's  petition. 

[Wherefore  {concluding  tuii/i  signature  of  attorney,  and  verification  as 
in  Fortn  No.  13987, .after  t).]2 

Form  No.  13994.^ 

Supreme  Court,  Suffolk  County,  New  York. 
Samuel  Short,  plaintiff, 
against 
Richard  Roe,  John  Doe  and  Banks  Belk,  defendants. 

The  defendant  Richard  Roe  (or  John  Doe  or  Banks  Belk),  by  Jere- 
miah Mason,  his  attorney,  comes  now  and  answering  the  complaint 
herein  alleges  and  says:* 

That  he  has  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  Richard  Roe,  the  defendant,  ever  executed  the 
bond  and  mortgage  described  in  the  complaint  or  whether  the 
defendant,  John  Doe,  ever  assigned  said  supposed  bond  and  mort- 
gage to  the  plaintiff,  Samuel  Short,  or  whether  he  the  said  plaintiff, 
Samuel  Short,  is  now  the  lawful  owner  or  holder  thereof.  And  for 
that  reason  this  defendant,  Richard  Roe  (or  John  Doe  or  Banks  Belk), 
denies  that  the  said  defendant,  Richard  Roe,  at  any  time  executed 
said  alleged  bond  or  mortgage;  and  further  denies  that  said  defend- 
ant, John  Doe,  at  any  time  assigned  said  bond  or  mortgage  to  the 
said  plaintiff,  Samuel  Short,  and  further  denies  that  the  said  plaintiff, 
Samuel  Short,  is  now  the  lawful  owner  or  holder  thereof. 

Wherefore}  this  defendant  demands  judgment  against  the  plaintiff 
that  his  complaint  herein  be  dismissed,  together  with  the  costs  of 
this  action. 

Jeremiah  Mason,  Attorney  for  defendant,  Richard  Roe, 
No.  35  Main  street,  Northport,  Suffolk  County,  New  York. 

(  Verification.  )* 

{bb)  Alleging  Unauthorized  Filling  of  Blanks. 

Form  No.  13995.' 

State  of  Michigan. 

1.  It   was    held    that    this    defense,  3.  This  is  substantially  the  form  of 
being  verified  by  the  oath  of  defendant,  answer  set  out  in  2  Abbotts'  F.  163. 
put  in  issue  the  execution  of  the  mort-  See    also,    generally,   supra,   note  2, 
gage,  and  threw  the  burden  of  proving  p.  577. 

its  execution    and    its   existence  upon  4.  See,    generally,    the  title    Verifi- 

the  plaintiff.  catio.ns. 

See   also,    generally,   supra,    note  2,  5.  This    answer  is    based    upon    the 

p.  577.                            ,  answer  set  out  in  part   in  Stebbins  v. 

2.  The  matter  to  be  supplied  within  Watson,  71  Mich.  470.  The  cause  was 
[  ]  will  not  be  found  in  the  reported  heard  by  the  court  upon  the  pleadings 
case.  and  proofs  and  .a  decree  entered  declar- 
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The  Circuit  Court  of  the  county  of  Wayne.  In  Chancery. 

Abram  L.  Stebbins,  as  receiver  of  the  Scr anion  6^^ 
IVatson  Lumber  Company^  complainant, 

against  . 

Joseph   E.  Watson,    Ida  M.    Watson.,    his   wife.,  ' 

William  C.  Stoepel,  John  Lynch  and  Margaret 

Donaldson,  defendants. 

The  joint  and  several  answer  oi  Joseph  E.  Watson  and  Ida  M. 
Wa/son,  his  wife,  to  the  bill  of  complaint  of  the  Scranton  &>  Watson 
Lumber  Company. 

These  defendants  now  and  at  all  times  hereafter  saving  and 
reserving  to  themselves  and  each  of  them,  all  benefit  and  advantage 
of  exception  or. otherwise  that  can  or  may  be  had  or  taken  to  the 
many  errors,  uncertainties  and  other  imperfections  in  the  said  bill 
contained,  for  answer  thereto,  or  to  so  much  thereof  as  these  defend- 
ants are  advised  it  is  or  are  materi.al  or  necessary  for  them  or  any 
of.  them  to  make  answer  unto,  they,  these  defendants,  jointly  and 
severally  answering  say:* 

{^After  denying  the  indebtedness  and  the  execution  of  the  mortgage, 
neither  admitting  nor  denying  the  receivership  of  the  complainant,  and 
alleging  that  no  sum  of  money  is  due  from  them  upon  the  mortgage,  and 
that  the  said  mortgage  is  fraudulent  and  without  consideration  and  void, 
further  answering,  say:') 

On  the  Slst  day  oi  May,  a.  d.  \^86,  ssixd  Joseph  E.  Watson,  and 
Ida  M.  Watson,  his  wife,  executed,  and  partly  filled  out,  a  mortgage 
blank,  of  the  form  in  ordinary  use,  and  known  as  the  "short  form" 
mortgage  blank,  with  nothing  written  in  said  blank  excepting  the 
said  date,  their  names  and  residence,  as  parties  of  the  first  part, 
"  Scratiton  cr"  Watson  Lumber  Company,  of  the  same  place,  a  corpora- 
tion," as  party  of  the  second  part,  '■''ten  thousand  (\o\\diVs  (^10,000)" 
as  the  consideration,  and  the  description  of  the  premises,  as  herein- 
before described;  that  the  provisions  and  conditions  of  payment 
were  left  wholly  in  blank;  that  said  consideration  oi  ^10,000  was 
written  in  said  mortgage  only  for  the  purpose  of  mentioning  some 
amount  for  a  consideration,  and  not  at  all  because  said  Watson  was 
indebted  to  said  Scranton  (5^  Watson  Lumber  Company  in  that  amount, 
or  in  any  amount  whatsoever. 

That  said  Joseph  E.  Watson  was,  at  the  time  of  executing  said 
mortgage  blank,  a  member  of  said  Scranton  6^  Watson  Lumber  Com- 
pany, and  had  also  theretofore  been  a  member  of  Stoepel  Lumber 
Company,  and  he  was  giving  and  taking  credit  with  various  parties  in 
large  amounts;  that  at  the  time  of  the  execution  of  said  mortgage 
blank,  as  aforesaid,  it  was  understood  and  agreed  by  and  between 
said  Joseph  E.  Watson  and  said  Ida  M.  Watson  and  James  P.  Scran- 
ton, oi  the  Scranton  dr*  Watson  Lumber  Company,  acting  for  said  com- 
pany, the  said  Joseph  E.  Watson  and  Ida  M.  Watso/t  should  execute 
said   mortgage  blank,    as   aforesaid,    and    if  said  Joseph  E.  Watson 

ing   the  mortgage  to  be  void  for  the  tained  when  it  was  sought  to  be  fore- 
reason  that  it  was  never  executed  and  closed  against  them, 
delivered  by  the  Watsons   containing  See   also,    generally,  supra,    note  2, 
the  material  provisions  which   it  con-  p.  577. 
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should  thereafter  become  indebted  or  obligated  to  said  Scranton  6^ 
Watson  Lumber  Company  for  money  or  credit  thereafter  furnished 
him  by  said  company,  and  he  should,  after  contracting  such  indebt- 
edness, become  insolvent,  the  sa^d  Joseph  E.  Watson\^ow\d  prefer  the 
said  Scranton  (Sr"  Watson  Lu?nber  Company,  by  completing  and  filling 
out  said  mortgage  blank,  by  writing  therein  the  amount  to  be  paid  to 
said  Scranton  6^  Watsan  Lumber  Company  to  discharge  the  obligation 
of  the  said  mortgage,  which  should  be  the  amount  of  the  debt  there- 
after contracted  by  said  Watson  to  said  company,  and  by  delivering 
said  mortgage,  so  filled  out  and  completed,  to  said  company. 

That,  after  the  said  execution  of  said  mortgage  blank  by  said 
Joseph  E.  Watson  and  said  Ida  M.  Watson,  the  said  Joseph  E.  Watson 
did  not  contract  any  debt  or  obligation  to  said  company;  that  neither 
the  said  Joseph  E.  Watson  nor  the  said  Ida  M.  Watson  ever  filled 
out  said  mortgage  blank,  or  authorized  said  Scranton  or  any  other 
person  to  fill  it  out,  or  consented  to  have  it  filled  out,  or  had  any 
knowledge  whatever  of  its  being  filled  out,  until  they  learned  of  its 
having  been  filled  out  and  recorded;  that  said  mortgage  blank, 
signed  and  executed  as  aforesaid,  was  left  by  said  Watson  in  care  of 
said  Scranton  6^  Watson  Lumber  Compatiy,  of  which  said  Watson  was 
then  a  member,  but  was  never  delivered  to  said  Scranton  or  to  said 
company. 

That  on,  to  wit,  the  15th  day  oi  June,  a.  d.  i2,86,  in  the  absence  of 
said  Watson,  and  without  the  authority,  direction,  consent,  or  knowl- 
edge of  said  Joseph  E.  Watson  or  said  Ida  M.  Watson,  the  said 
James  P.  Scranton  took  said  mortgage  blank,  executed  as  aforesaid, 
and  wrote  or  caused  to  be  written  therein  the  provision,  obligation, 
and  condition  of  payment  referred  to  in  said  bill  of  complaint,  and  as 
follows,  to  wit:  "All  liabilities  which  they  may  have  contracted  or 
incurred  for  sdJxd  Joseph  E.  Watson,  as  sureties,  indorser  or  indorsers, 
or  any  book-accounts,  or  choses  in  action,  or  any  unliquidated 
amounts,  due  from  said  Joseph  E.  Watson  to  said  Scranton  6-'  Watson 
Lutnber  Company,  now  due  or  to  grow  due,"  and  the  subsequent  parts 
of  said  mortgage  blank,  in  accordance  with  said  conditions  of 
payment. 

That  after  filling  out  said  mortgage  blank,  by  writing  or  causing 
to  be  written  therein  the  amount  and  conditions  of  payment  as  afore- 
said, the  said  James  P.  Scranton,  for  the  said  Scrajiton  &"  Watson 
Lumber  Company,  on  the  16th  day  oi  June,  a.  d.  \d>86,  caused  the  same 
to  be  recorded  in  the  office  of  the  register  of  deeds  for  said  county 
of  Wayne. 

And  these  defendants  further  alleging  say  that  the  premises 
described  in  the  said  mortgage  constituted  defendants'  homestead  at 
the  said  time  said  blank  mortgage  was  executed  and  at  the  said  time 
it  was  so  filled  out  and  recorded  by  the  said  plaintiff;  and  that  the 
sa\6.Ida  M.  Watson  signed  the  blank  when  she  did  upon  the  express 
agreement  that  the  said  blank  mortgage  was  not  to  secure  any 
present  or  then  existing  obligation  of  her  husband,  the  said  Joseph 
E.  Watson;  and  that  there  was  no  understanding  or  agreement 
whatever  that  the  said  blank  mortgage  should  ever  be  filled  out  or 
delivered    or    used    in    any    manner   whatever,    and     no    credit    or 
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money  or  other  advance  was  furnished  to  either  of  the  makers 
thereof  when  the  said  blank  mortgage  was  signed,  or  when  it  was 
filled  out  and  recorded,  which  was  fraudulently  done  without  the 
consent  or  knowledge  and  contrary  to  the  agreement  of  the  said 
defendants.! 

And  these  defendants  deny  all  and  all  manner  of  unlawful  com- 
bination and  confederacy  wherewith  they  are  by  the  said  bill  charged, 
in  this,  that  there  is  no  other  matter,  cause  or  thing  in  the  com- 
plainant's said  bill  of  complaint  contained  material  or  necessary  for 
these  defendants  to  make  answer  unto  and  not  herein  and  hereby 
well  and  sufficiently  answered,  confessed,  traversed  and  avoided  or 
denied,  is  true  to  the  knowledge  or  belief  of  these  defendants;  all  of 
such  matters  and  things  these  defendants  are  ready  and  willing  to 
aver,  maintain  and  prove  as  this  honorable  court  shall  direct;  and 
prays  to  be  hence  dismissed  with  their  reasonable  costs  and  charges 
in  this  behalf  most  wrongfully  sustained. 

Joseph  E.  Watson. 
Ida  M.  Watson. 

Jeremiah  Mason,  Solicitor  for  defendants  Watson. 

(  Verification. ) 

hh.  Pleading  Statute  of  Limitations.' 

Form  No.  13996. 

(Precedent  in  Dearman  v.  Wyche,  9  Sim.  573.)' 

[In  Chancery. 
The  plea  of  William  Wyche  and  George  Graham,  defendants,  to  the 
bill  of  complaint  of  David  Dearman  and  Henry  Hancock,  as  execu- 
tors of  the  estate  of  Robert  Reeve,  deceased,  and  Henry  Hancock 
and  Charles  Chipchase,  complainants. 
These  defendants,  by  protestation,  not  confessing  or  acknowledg- 
ing all  or  any  of  the  matters  and  things  in  the  said  complainants'  said 
bill  mentioned  to  be  true  in  such  manner  and  form  as  the  same  are 
therein  and  thereby  set  forth  and  alleged,  doth  plead  thereunto  and 
for  plea  say,]^ 

-  That  by  an  act  of  Parliament  made  and  passed  in  the  third  and 
fourth  years  of  the  reign  of  his  late  majesty  King  William  the  Fourth, 
intituled  an  act  for  the  limitation  of  actions  and  suits  relating  to 
real  property,  and  for  simplifying  the  remedies  for  trying  the  rights 
thereto,  it  is  enacted  that,  after  the  Slst  day  of  December,  iSSS,  no 
action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any 

1.  Statute  of  limitations  may  be  pleaded  close  a  mortgage.     Richey  z/.  Sinclair, 

to  an  action  to  foreclose.     Vanduyn  v.  167  111.  184. 

Hepner,  45  Ind.  589;  Whipple  v.  Barnes,  2.  In   this  case  the  court  says,   "it 

21  Wis.   327;   Newman  v    DeLorimer,  seems  to  me,  although  I  am  sorry  to 

19   Iowa  244;   Grant  v.   Burr,  54  Cal.  be  obliged  to  do  so,  that  I  must  allow 

298.  this  plea." 

See  also,  generally,  the  title  Statute  See   also,    generally,   supra,   note  2, 

OF  Limitations.  p.  577. 

Laches   will  operate   to   shorten    the  8.  The    matter    supplied    within    [  ] 

period  of  limitation  in  an  action  to  fore-  will  not  be  found  in  the  reported  case. 
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sum  of  money  secured  by  any  mortgage,  judgment  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  m 
equity,  or  any  legacy,  but  within  twenty  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some  person  capable 
of  giving  a  discharge  for  or  release  of  the  same,  unless,  in  the  mean- 
time, some  part  of  the  principal  money,  or  some  interest  thereon, 
shall  have  been  paid,  or  some  acknowledgment  of  the  right  thereto 
shall  have  been  given,  in  writing,  signed  by  the  person  by  whom  the 
same  shall  be  payable  or  his  agent,  to  the  person  entitled  thereto  or 
his  agent,  and  in  such  case  no  such  action  or  suit  or  proceeding  shall 
be  brought  but  within  twenty  years  after  such  payment  or  acknowl- 
ment,  or  the  last  of  such  payments  or  acknowledgments,  if  more 
than  one  was  given,  v^nd  these  defendants  further  say,  that  the 
principal  sum  of  £2000,  and  the  interest  thereof,  secured  by  the 
indentures  of  lease  and  release  of  1st  and  2d  April,  i812,  were,  by 
the  same  indenture  of  release,  made  payable  to  Reeve  on  the  2d  day 
of  April,  iSlS:  and  that  a  present  right  to  receive  the  same  principal 
and  interest  did  accrue  to  Reeve,  being  a  person  capable  of  giving  a 
discharge  for  or  a  release  of  the  same,  more  than  twenty  years  before 
the  filing  of  the  original  bill  in  this  suit;  but  these  defendants  aver 
that  no  part  of  the  principal  sum  of  £2000,  or  the  interest  thereof, 
nor  any  sum  of  money  in  respect  of  principal  and  interest  or  of 
either  of  them,  was  ever  paid,  by  these  defendants  or  either  of  them, 
or  by  any  person  as  their  or  his  agent  or  on  their  or  his  behalf,  or 
by  Andrews,  or  by  any  person  as  his  agent  or  on  his  behalf,  or  by  any 
person  or  persons  whomsoever  by  or  from  whom  the  principal  sum 
of  £2000,  or  the  interest  thereof  or  any  part  thereof,  was  payable, 
unto  Reeve  or  unto  any  person  as  his  agent  or  on  his  behalf,  or  unto 
the  plaintiffs  or  either  of  them,  or  unto  any  person  or  persons  as  the 
agent  or  agents,  or  on  behalf  of  the  plaintiffs  or  any  or  either  of 
them,  or  at  any  time  within  twenty  years  next  before  the  filing  of  the 
bill  of  complaint:  and  these  defendants  do  further  aver  that  no 
acknowledgment  of  the  right  of  the  plaintiffs  or  of  any  or  either  of 
them,  or  of  Reeve,  to  the  principal  sum  of  £2000,  secured  by  the  last 
mentioned  indentures  or  the  interest  thereon  or  to  any  part  thereof 
respectively,  has  ever  been  given  in  writing  signed  by  these  defend- 
ants or  either  of  them,  or  by  any  agent  of  them  or  either  of  them,  or 
by  Andrews  or  his  agent,  or  by  any  person  or  persons  interested  in 
the  hereditaments  and  premises  comprised  in  the  last  mentioned 
indentures  or  in  any  part  thereof,  to  the  plaintiffs  or  any  or  either 
of  them,  or  any  agent  of  them  or  of  any  or  either  of  them,  or  to 
Reeve  or  any  agent  of  his  at  any  time  within  twenty  years  next  before 
the  filing  of  the  original  bill  of  complaint  in  this  suit.  All  which 
[matters  and  things  these  defendants  doth  aver  to  be  true  and  plead 
the  same  to  the  whole  of  said  bill  and  humbly  demand  the  judgment 
of  this  honorable  court  whether  they  ought  to  be  compelled  to  make 
any  answer  to  the  said  bill  of  complaint,  and  humbly  pray  to  be 
hence  dismissed  with  their  reasonable  costs  in  this  behalf  most 
wrongfully  sustained.]^  . 

1.  The  matter  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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(J))  Seeking  Affirmative  Relief}- 
aa.  Account,  Discovery  and  Reconveyance. 

Form  No.  13997.' 

(Conn.  Prac.  Act,  p.  193,  No.  336.) 

CROSS-COMPLAINT  TO  A  COMPLAINT  FOR   FORECLOSURE:   FOR  DISCOVERY 
AND  ACCOUNT   AND  A  RECONVEYANCE. 

John  Doe     )  Superior  Court, 

vs.  >  Middlesex  County, 

Richard  Roe.  )  September  Term,  i879. 

Cross-complaint. 

1.  The  defendant  has  made  sundry  payments  on  the  mortgage 
note,  in  said  original  complaint  described. 

2.  O'c^  January  1st,  i877,  the  plaintiff  took,  and  has  ever  since  re- 
tained possession  of,  said  mortgaged  premises,  and  has  ever  since  said 
day  been  receiving  the  rents  and  profits  thereof,  to  a  large  amount. 

3.  The  plaintiff  refuses  to  apply  said  payments,  or  said  receipts  for 
rents  and  profits,  on  said  mortgage  debt. 

4.  The  defendant  has  kept  no  account  of  the  payments  so  made  by 
him,  nor  did  the  plaintiff  indorse  them  on  the  note,  and  the  defend- 
ant'is  ignorant  of  their  exact  amount,  but  the  same  is  well  known  to 
the  plaintiff. 

5.  The  defendant  on  January  1st,  iS79,  demanded  of  the  plaintiff 
an  account  of  said  payments,  and  of  said  rents  and  profits  received, 
but  he  refused  to  give  it. 

6.  The  defendant  believes  and  therefore  avers  that  said  note  is 
fully  paid,  by  the  rents,  profits,  and  payments  aforesaid. 

The  defendant  claims, 

1.  An  account  of  said  rents  and  profits,  by  way  of  equitable  relief. 

2.  A  discovery  as  to  the  entire  amount  of  his  payments,  on  account. 

3.  A  reconveyance,  if,  on  a  just  accounting,  it  appears  that  said 
note  is  satisfied.  ^ 

By  Jeremiah  Mason,  his  attorney. 

bb.  Cancellation  of  Assignment  of  Securities. 
Form  No.  13998.' 

In  the  District  Court  of  Burt  County,  Nebraska. 
Charles  W.  Ware,  plaintiff, 
against 
R.  B.  Gammel,  Irene  Gammel,  George 
Burke  and  James  A.  Frazier  and 
George   Burke   and  Frazier,    de- 
fendants. 


Answer  of  R.  B.   Gammel  to 
Amended  Petition.      * 


1.  Precedent. —  A  plea  praying  for  the  8.  This  answer  is  copied  from  the 
application  of  certain  payments  upon  original  papers  of  the  case.  See  gen- 
the  mortgage  is  set  out  jn  Wynn  v.  Ely,  erally,  note  2,  p.  577;  and  infra.  Forms 
8  Fla.  232.  Nos.   13999,   14000,  and  notes  thereto; 

2.  See  generally,  supra,  note  2,  p.  and,  generally,  the  title  Rescission  and 
577;  and  the  title  Accounts  and  Ac-  Cancellation. 

counting,  vol.  I,  p.  272. 
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Comes  now  R.  B.  Gammel,  one  of  the  defendants  above  named, 
and  for  answer  to  the  amended  petition  of  the  plaintiff  filed  herein, 

which  amended  petition  was  on  the  day  of  November,  i897, 

further  amended  between  the  fen/A  and  eleventh  lines  of  page  five 
thereof  by  the  interlineation  of  the  words  "  and  delivery  to  plain- 
tiff," says: 

1.  In  answer  to  the  first  count  of  said  amended  petition  this 
defendant  admits  that  on  the  thirty-first  day  of  August,  i892,  one 
James  R.  Foree  was  the  legal  owner  and  holder  of  the  school-land 
certificates  described  on  the  first  page  of  said  amended  petition,  and 
numbered  as  follows:  IJ^Bn,  11^518,  U519,  U608,  IJfiOd,  H610,  U611, 
lJf753  and  lJi.75^,  but  denies  that  said  James  R.  Foree  on  said  date,  or 
at  any  other  time,  bargained  and  sold  said  school-land  certificates  or 
the  lands  therein  described  to  this  defendant,  R.  B.  Gammel,  but 
alleges  the  fact  to  be  that  said  James  R.  Foree,  on  said  thirty-first  day 
of  August,  i892,  bargained  and  sold  said  school-land  certificates  and  the 
lands  therein  described  to  this  defendant,  R.  B.  Gammel,  and  one  Ran- 
dal Frazier,  of  Wayne,  Nebraska,  jointly,  and  that  George  Btirke  and 
James  A.  Frazier,  then  doing  business  in  South  Omaha,  Nebraska,  and 
under  the  firm  name  of  George  Burke  and  Frazier,  being  the  defend- 
ants above  named,  loaned  to  this  defendant,  R.  B.  Gammel,  and  the 
said  Randal  Frazier  the  purchase  money  for  which  said  school-land 
certificates  and  the  lands  therein  described  were  sold  as  aforesaid  by 
the  said  James  R.  Foree  to  this  defendant  and  the  said  Randal  Fra- 
zier, and  that  to  secure  the  said  George  Burke  and  James  A.  Frazier 
for  the  money  so  furnished  the  said  Randal  Frazier  and  this  defend- 
ant caused  the  said  school-land  certificates  to  be  assigned  by  said 
James  B.  Foree  to  the  said  George  Burke  and  Jatnes  A.  Frazier,  and 
delivered  to  them  as  security  for  said  loan  only. 

2.  This  defendant  also  admits  that  on  the  tivelfth  day  oi  December., 
iS92,  the  said  James  R.  Foree  was  the  legal  holder  and  owner  of  the 
school-land  certificates  and  the  lands  therein  described,  as  found  on 
the  second  page  of  plaintiff's  amended  petition,  and  numbered  as 
follows,  15287  to  15292  inclusive,  but  denies  that  said  James  R.  Foree 
upon  that  date,  or  at  any  other  time,  negotiated  and  sold  the  same 
to  this  defendant,  R.  B.  Gammel,  but  alleges  the  fact  to  be  that  upon 
said  twelfth  day  of  December,  iS92,  said  James  R.  Foree,  for  a  valu- 
able consideration,  negotiated  and  sold  the  same  to  the  said  Randal 
Frazier  s.nd  this  defendant,  R.  B.  Gammel,  jointly;  that  the  pur- 
chase price  for  said  certificates  and  the  lands  therein  described  was 
loaned  to  this  defendant  and  the  said  Randal  Frazier  by  George  Burke 
and  James  A.  Frazier,  above  named,  and  that  to  secure  the  amount 
of  such  loan,  this  defendant,  R.  B.  Gammel,  and  the  said  Randal 
Frazier  caused  the  said  school-land  certificates  last  above  mentioned 
to  be  assigned  to  the  said  George  Burke  and  James  A.  Frazier  as 
security  for  said  loan  only. 

This  defendant  admits  that  at  the  dates  of  such  assignment  by  said 
James  R.  Foree,  as  aforesaid,  this  defendant,  R.  B.  Gammel,  and  the 
ssixd.  Randal  Frazier^  ere  engaged  together  in  the  business  of  buying 
and  feeding  cattle  in  Burt  county,  Nebraska,  and  that  they  were 
indebted  to  said  George  Burke  and  James  A.  Frazier  at  that  time,  but 
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denies  that  the  assignments  above  mentioned  were  for  the  purpose 
of  securing  any  money  other  than  that  furnished  for  the  purchase  of 
said  school-land  certificates  and  the  lands  therein  described,  as  afore- 
said, from  said  James  R.  Force. 

3.  In  answer  to  the  second  paragraph  of  the  plaintiff's  amended 
petition,  this  defendant  admits  that  on  \}:\& ;^rst  dd^y  oi  November,  i895, 
the  indebtedness  to  said  George  Burke  and  James  A.  Frazier  was 
released,  and  alleges  the  fact  to  be  that  the  money  borrowed  by  this 
defendant,-/^.  B.  Gammel,  and  the  said  Randal  Frazier  irom.  the  said 
George  Burke  dind  James  A.  Frazier  as  aforesaid  for  the  purchase  of 
said  school-land  certificates  and  the  land  therein  described,  as  afore- 
said, was  paid  in  full  to  said  George  Burke  di.nd  James  A.  Frazier  by 
this  defendant,  R.  B.  Ga/nmel,  and  the  said  Randal  Frazier  several 
months  prior  to  the  first  day  of  November,  i895.  This  defendant 
denies  that  said  school-land  certificates  above  mentioned  or  the 
lands  therein  described  were  assigned  or  transferred  to  the  plaintiff 
and  denies  that  the  plaintiff  holds  the  said  certificate*  or  the 
lands  therein  described  as  security  for  any  money  loaned  to  this 
defendant. 

4.  This  defendant  alleges  that  at  the  time  of  the  pretended  assign- 
ment and  transfer  of  said  school-land  certificates  by  George  Burke 
and  James  A.  Frazier  to  the  plaintiff,  neither  the  said  George  Burke 
or  James  A.  Frazier  nor  George  Burke  and  Frazier  had  any  interest 
whatever  in  said  school-land  certificates  or  in  the  land  therein 
described;  that  said  school-land  certificates  were  assigned  to  the  said 
George  Burke  and  James  A.  Frazier  for  the  sole  and  only  purpose  of 
securing  the  amount  borrowed  by  this  defendant,  the  said  Randal 
Frazier,  to  purchase  said  school  lands,  and  that  at  the  time  of  the 
alleged  assignments  and  transfers  from  said  George  Burke  and  James 
A.  Frazier  to  the  plaintiff  the  said  indebtedness  from  this  defendant, 
R.  B.  Gammel,  and  the  said  Randal  Frazier  had  been  paid  in  full,  but 
that  the  said  George  Burke  and  Frazier  had  neglected  to  turn  back  to 
said  R.  B.  Gammel  and  the  said  Randal  Frazier  the,  said  school-land 
certificates. 

5.  This  defendant  alleges  that,  at  the  time  of  the  alleged  assign- 
njents,  transfer  and  delivery  of  said  school-land  certificates  by  said 
George  Burke  a.x\6.  James  A.  Frazier  to  the  plaintiff,  this  defendant, 
R.  B.  Gammel,  and  the  said  Randal  Crazier  were  in  absolute  posses- 
sion and  control  of  all  the  lands  described  in  said  school-land  certifi- 
cates, and  were,  at  the  time  of  such  transfers  and  assignments  to  the 
plaintiff,  the  actual,  legal  and  equitable  owners  of  all  of  said  school- 
land  certificates  and  the  lands  therein  described,  subject  only  to  the 
amount  due  the  state  upon  said  certificates.  That  after  the  alleged 
transfer  and  assignment  of  said  certificates  to  the  plaintiff  upon  the 
first  day  oi  December,  iS95,  the  said  Randal  Frazier,  (or  a  valuable 
consideration,  negotiated  and  sold  to  this  defendant,  R.  B.  Gammel, 
an  undivided  one-half  interest  in  and  to  the  said  school-land  certifi- 
cates and  the  lands  therein  described. 

6.  That  this  defendant  further  alleges  that  upon  \.\it.  first  day  of 
March,  i897,  he  with  his  family,  consisting  of  his  wife,  the  said  Freru: 
Gammel  above    named,    and    his    children,   moved  upon    said  land 
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described  in  said  school-land  certificates  for  the  purpose  of  making  it 
his  home,  and  that  he  has  from  that  date  continued  to  reside  thereon 
and  occupy  the  same  as  his  home;  that  upon  the  twenty-first  daiy  of 
May,  \W6,  for  a  good  and  valuable  consideration,  said  ^.  B.  Gammei  . 
sold  and  conveyed  to  his  said  wife,  the  said  Irene  Gammei  above 
named,  all  of  said  school-land  certificates  and  the  land  therein 
described,  which  conveyance  was  duly  recorded  in  the  office  of 
the  clerk  of  Burt  county,  Nebraska,  and  that  said  Irene  Gajnmel 
is  now  the  legal  and  equitable  owner  of  said  school-land  certifi- 
cates and  the  lands  therein  described,  except  such  lands  and  cer- 
tificates as  she  has  since  sold;  the  lands  and  certificates  sold  being 
by  deed  of  conveyance  duly  recorded  upon  the  record  of  real 
estate  deeds  in  the  office  of  the  county  clerk  of  Burt  county, 
Nebraska. 

7.  This  defendant  alleges  the  fact  to  be  that  neither  this  defendant 
nor  the  said  Randal  Frazier  authorized  the  said  George  Burke  and 
James  A^  Frazier,  or  George  Burke  and  Frazier,  to  assign,  transfer  or 
deliver  to  the  plaintiff  any  of  said  school-land  certificates  above  men- 
tioned and  described  in  plaintiff's  amended  petition,  and  this  defend- 
ant says  that  he  and  the  said  Randal  Frazier  have  not  consented  to 
such  assignment,  delivery  or  transfer  and  have  not  ratified  the  same, 
and  this  defendant  denies  that  said  school-land  certificates  and  the 
lands  therein  described  are  in  any  way  affected  by  said  alleged  trans- 
fer, assignment  and  delivery  to  the  plaintiff. 

This  defendant  further  alleges  that  he  did  not  authorize  the  said 
alleged  assignments,  transfer  or  delivery  of  said  school-land  certifi- 
cates to  the  plaintiff  and  he  has  not  ratified  the  same,  and  he  now 
denies  that  they  had  any  such  authority  from  anyone  authorized  to 
grant  it,  and  denies  that  said  school-land  certificates  and  the  lands 
therein  described  were  affected  in  any  way  by  said  alleged  assign- 
ment, transfer  and  delivery. 

8.  This  defendant  further  says  that  if  the  plaintiff  has  paid  any 
interest  due  the  state  upon  said  school-land  certificates  he  has  paid 
it  voluntarily,  without  any  authority  from  this  defendant,  and  the 
plaintiff  has  no  claim  upon  said  certificates  or  the  lands  therein 
described  by  reason  of  having  made  such  pretended  payments  of 
interest. 

This  defendant  denies  having  executed  a  note  for  six  thousand  dol- 
lars or  for  any  other  sum  to  the  plaintiff,  but  admits  having  signed 
an  agreement,  as  set  forth  in  said  amended  petition,  but  alleges  the 
fact  to  be  that  after  the  execution  of  said  agreement  the  plaintiff  vio- 
lated the  provisions  of  the  same  by  refusing  to  have  this  defendant 
execute  to  him  "his  one  promissory  note  dated  November  1st,  i896, 
for  $6,000,  payable  five  years  after  date,  with  interest  at  the  rate  of 
10  percent.,  payable  annually,"  and  contrary  to  the  provisions  of  such 
agreement  the  said  plaintiff  demanded  that  this  defendant  execute 
and  deliver  a  note  for  six  thousand  dollars  to  the  said  George 
Burke  and  James  A.  Frazier,  and  that  this  defendant  executed  and 
delivered  to  the  said  George  Burke  and  Frazier  a  six  thousand  dollar 
note,  a  copy  of  which  appears  in  said  amended  petition  of  the 
plaintiff. 
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9.  This  defendant  further  alleges  that  at  the  time  said  George 
Burke  and  James  A.  Frazier  assigned  and  delivered  the  said  school- 
land  certificates  to  the  plaintiff,  and  at  the  time  of  the  assignment  and 
delivery  of  said  six  thousand  dollar  note  by  said  George  Burke  and 
James  A.  Frazier  to  the  plaintiff,  the  plaintiff  was  fully  advised  and 
had  full  knowledge  that  at  that  time  the  indebtedness  previously 
existing  from  the  defendant,  R.  B.  Gammel,  and  the  said  Randal 
Frazier  to  the  said  George  Burke  and  James  A.  Frazier,  for  the 
purchase  money  for  said  school-  land  certificates,  had  been  fully  paid, 
and  that  at  that  time  the  said  school-land  certificates  were  not  held 
by  the  said  George  Burke  3.nd  James  A.  Frazier  as  security  for  any 
indebtedness  from  this  defendant,  R.  B.  Gammel,  and  the  said  Randal 
Frazier;  that  at  that  time  the  plaintiff  knew  that  said  George  Burke 
and  James  A.  Frazier  had  no  interest  whatever  in  said  school-land 
certificates;  that  said  plaintiff  knew  that  said  Randolph  Frazier  2^^^. 
this  defendant  were  the  actual,  legal  and  equitable  owners  of  said 
school-land  certificates,  and  in  possession  of  the  lands  therein 
described^  at  the  time  of  the  assignment  from  James  R.  Foree  to  the 
said  George  Burke  diwd  James  A.  Frazier;  that  at  the  time  the  said 
plaintiff  knew  that  this  defendant  and  the  said  Randal  Frazier  were 
also  in  absolute  and  undisputed  possession  and  occupancy  of  all  the 
lands  described  in  said  school-land  certificates  and  had  been  in  such 
possession  and  occupancy  from  the  time  of  said  assignment  from  said 
Foree  to  the  said  George  Burke  dind.  James  A.  Frazier;  that  this  plain- 
tiff, at  the  time  of  the  beginning  of  this  suit,  knew  that  said  R.  B. 
Gammel  had  purchased  from  said  Randal  Frazier  his  undivided  <7«^- 
y^rt//"  interest  in  and  to  said  certificates  and  the  lands  therein  described, 
and  that  the  defendant  R.  B.  Gamtnel,  his  wife  and  their  family  were 
then  in  possession  of  and  occupying  the  whole  of  said  premises  as  a 
home.  And  plaintiff  at  the  time  of  the  assignment  to  him  as  alleged 
knew  that  George  Burke  and  Frazier  ha.(\  no  interest  whatever  in  said 
school-land  certificates  and  the  land  therein  described.  This  defend- 
ant also  denies  each  and  every  allegation  herein  contained  not 
admitted  or  expressed. 

This  defendant  therefore  prays  that  the  pretended  assignment, 
transfer  and  delivery  of  said  school-land  certificates  and  the  lands 
therein  described  by  George  Burke  and  Ja?nes  A.  Frazier  to  the  plain- 
tiff be  set  aside  and  held  to  be  absolutely  void,  and  that  this  defend- 
ant's assignee,  the  -said  Irene  Gammel,  be  decreed  to  be  the  legal  and 
equitable  owner  of  the  said  school-land  certificates  and  the  lands 
therein  described,  subject  only  to  the  amount  due  the  state  of  Nebraska 
thereon,  and  subject  to  such  transfers  as  the  said  Irene  Gammel  has 
made  a  portion  of  said  school-land  certificates  subsequent  to  the 
beginning  of  this  suit  by  plaintiff. 

Charles  S.  Lobingier  and 
Edward  IV.  Peterson, 

Attorneys  for  defendant. 

(  Verification^^ 

1.  See,  generally,  the  title  Verifications. 
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cc.  Cancellation  of  Mortgage. 

{aa)  For  Failure  of  Consideration, 

Form  No.  13999.' 
(Precedent  in  Blunt  v.  Walker,  11  Wis.  336.) 

[(  Title  of  cot^rt  and  cause  as  in  Form  No.  lSJf.3.') 

Comes  now  the  defendant  Wyram  Knotvlton,  and  answering  the 
complaint  herein  says: 

He  admits  the  execution  of  the  note  and  mortgage  to  the  plaintiff 
as  described  in  the  said  complaint  and  the  further  execution  of  a 
note  and  mortgage  to  the  defendant  The  Milwaukee  and  Mississippi 
Railroad  Company,  and  the  assignment  thereof  to  the  defendant 
George  H.  Walker  is  now  the  holder  of  the  same.]^ 

But  this  defendant  further  answering  says,  that  while  he  admits  as 
a  fact,  the  execution  and  delivery  of  said  note  and  mortgage  to  said 
railroad  company,  he  denies  the  validity  and  binding  force  of  the 
same  in  law;  and  by  way  of  defense  to  the  same,  and  of  laying  a 
foundation  for  the  affirmative  relief  in  the  premises  against  the  said 
defendant,  the  Mihvaukee  and  Mississippi  Railroad  Company  and 
George  H.  Walker,  hereinafter  prayed,  this  defendant  shows  and  says, 
that  the  said  note  and  mortgage  were  executed  and  delivered  in 
payment  of,  for  and  in  consideration  of  thirty  shares  of  one  hundred 
dollars  each,  of  the  capital  stock  of  said  railroad  company,  and  for 
no  other  or  different  consideration;  and  this  defendant  alleges,  and 
objects,  and  now  submits  to  this  court  as  a  question  of  law,  that  the 
said  transaction  by  the  said  railroad  company,  in  disposing  of  its 
capital  stock  in  consideration  of  the  note  and  mortgage  of  this 
defendant  as  aforesaid,  was  in  violation  of  its  act  of  incorporation, 
and  was,  and  is,  as  to  this  defendant,  contrary  to  law  and  void;  and 
that  the  said  note  and  mortgage  were  executed  and  delivered  without 
any  sufficient  legal  consideration,  and  are  illegal,  contrary  to  public 
policy  and  void. 

Therefore,  this  defendant  prays  for  the  following  affirmative  relief 
against  the  said  defendants,  Walker  and  the  Milwaukee  &'  Mississippi 
Railroad  Company;  that  is  to  say,  that  the  said  note  and  mortgage  to 
the  said  railroad  company  may  be  adjudged  to  be  null  and  void,  and 
the  said  Walker,  the  present  holder  arid  owner  of  the  said  note  and 
mortgage,  may  be  ordered  and  adjudged  to  deliver  up  the  said  note 
and  mortgage  to  be  cancelled,  and  that  this  defendant  may  have 
such  other  and  further  relief  in  the  premises,  as  to  this  court  may 
seem  just  and  proper  in  the  premises. 

[Hutchinson  6r*  Merrill, 
Attorneys  for  the  plaintiff.]^ 

1.  The  case  was  tried  upon  the  is-  and  supra.  Form  No.  13987,  and  notes 
sues   joined   on   this   and   answers   of     thereto. 

other  defendants.  2.  The  matter  enclosed  by  and  to  be 

See,  generally,  supra,  note  2,  p.  577;     supplied  within   [  ]  will  not  be  found 

in  the  reported  case. 
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(bV)  For  Failure  of  Husband  to  Join  in  Mortgage  of  Homestead. 
Form  No.  i  4000.* 

In  the  District  Court  of  York  County,  Nebraska. 
Gtorge  B.  France,  plaintiff, 
against 
John  Bell  and  Atnanda  Bell,  defendants. 

Comes  now  the  defendant  Amanda  M.  Bell,  and  for  answer  to  the 
petition  filed  against  her  in  said  cause  says  that  she  has  never  seen 
the  note  set  forth  and  described  in  the  plaintiff's  petition,  to  her 
knowledge;  that  the  original  note,  if  such  note  exists,  is  in  the 
possession  of  the  plaintiff,  and  this  defendant  has  no  access  thereto, 
and  therefore  cannot  say  whether  her  genuine  signature  appears  upon 
said  note  or  not,  but  she  allege  the  fact  to  be  that  if  her  signa- 
ture and  name  are  signed  to  a  note  for  one  hundred  dollars,  as  set 
forth  in  the  plaintiff's  petition,  her  signature  to  the  same  was  obtained 
fraudulently  a»d  without  her  knowledge  and  consent. 

2.  The  defendant  further  answering,  says  that  on  or  about  the 
ninth  day  of  February,  1888,  she  was  and  still  is,  a  married  woman 
and  the  head  of  a  family  and  was  occupying  and  residing  upon  the 
premises  described  in  plaintiff's  petition  and  ever  since  has  resided 
upbn  and  occupied  the  same  as  her  homestead,  under  the  laws  of 
the  state  of  Nebraska,  and  the  said- premises  on  the  ninth  day  of 
February,  1S88,  were  and  ever  since  have  been,  and  still  are,  the 
homestead  of  this  answering  defendant;  and  that  said  premises  at 
that  time  were,  and  still  are,  and"  ever  have  been,  of  less  value  than 
tti'o  thousand  dollars,  and  of  about  the  value  oi  jive  hundred  dollars 
and  no  more,  and  consists  of  one  lot  within  the  corporate  limits  of 
the  village  of  Neiu  York,  in  York  county,  Nebraska,  and  now  a  part 
of  the  city  of  York  in  said  county,  with  a  small  dwelling-house 
thereon,  in  which  this  answering  defendant  then  resided  and  still 
resides,  as  hereinbefore  alleged,  and  said  mortgage  was  not  signed, 
executed  or  acknowledged  by  the  husband  of  this  defei^dant. 

3.  The  defendant  further  answering  says  that  on  or  about  the 
date  of  the  said  mortgage  in  suit,  Robert  Bell,  the  son  of  defendant, 
was  held  to  answer  to  a  criminal  charge  in  the  District  Court  of 
York  county,  and  desired  to  give  a  recognizance  for  his  appearance 
before  said  court  on  a  certain  day,  and  it  was  represented  to  defend- 
ant by  the  attorneys,  of  whom  plaintiff  was  one,  who  had  been 
employed  to  defend  her  son,  that  a  note  in  the  sum  oi  fve  hundred 
dollars  and  a  mortgage  on  hdr  real  estate  must  be  delivered  to  the 
parties  to  secure  them  in  signing  the  recognizance  as  sureties;  that 
she  agreed  to  and  did  comply  with  this  demand;  that  about  the  time 
of  the  execution   of  the  note  and  mortgage  she  was  about  sixty-jive 

1.  This  answer    is    based    upon    the  persons  may   be  property   the    title  to 

answer   set   out   in    part   in  France   v.  which  is  in  either  the  husband  or  wife, 

Bell,  52  Neb.   57.     In  that  case  judg-  and    to   be  valid   a   mortgage   thereof 

ment  was  rendered  for  the  defendant,  must  be  signed   and  acknowledged  by 

declaring  the  mortgage  to  be  void  and  both  the  husband  and  wife, 
canceling  it  of  record,  the  court  hold-        See    also,   generally,   supra,    note  2, 

ing    that    the    homestead   of    married  p.  577. 
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years  old,  her  eyesight  was  poor,  and  she  did  not  have  her  spectacles, 
and  could  not  and  did  not  read  the  papers  then  signed,  but  was  told 
that  it  was  a  note  in  the  sum  oi  five  //««^;y^  dollars,  and  the  mort- 
gage to  secure  the  same,  and  nothing  other,  further  or  different, 
and  that  if  the  one  Aufidred  do\\a.r  note  was  then  signed  and  included 
in  the  said  mortgage  it  was  without  her  knowledge  and  consent,  and 
fraudulently  procured  to  be  done;  that  the  case  in  which  the 
recognizance  was  given  had  been  disposed  of  and  ended,  and  she 
had  become  entitled  to  have  the  mortgage  in  suit  canceled  and 
annulled,  for  which,  as  relief,  she  prayed. 

Wherefore  this  defendant  prays  that  the  said  mortgage  deed 
described  in  the  petition  of  the  plaintiff  herein  be  declared  invalid, 
null  and  void  and  the  same  be  canceled  of  record,  for  her  costs  in 
this  proceeding,  and  such  other  and  further  relief  as  justice  and 
equity  may  require. 

Jeremiah  Mason, 
Attorney  for  Plaintiff  Amanda  M.  Bell. 
(  Verification.y- 

dd.  Damages  for  Fraud.^ 


1.  See,  generally,  the  title  Verifi- 
cations. 

2.  Precedent.  —  In  Savings  Bank  v. 
Asbury,  117  Cal.  96,  in  the  action  to 
foreclose  a  mortgage,  the  defendant 
filed  a  cross-complaint  alleging  sub- 
stantially that  prior  to  the  first  day  of 
June,  1893,  the  makers  of  the  promis- 
sory note  set  forth  in  the  complaint 
applied  to  the  plaintiff  for  a  loan  of 
$30,000  upon  the  real  property  described 
in  the  mortgage,  and  that  the  plaintiff 
agreed  to  loan  and  advance  the  said 
sum  to  them  for  the  time,  and  at  the 
rate  of  interest,  and  upon  the  terms 
and  conditions  set  forth  in  said  mort- 
gage; that  in  pursuance  of  said  agree- 
ment said  defendants  executed  and 
delivered  to  the  plaintiff  their  promis- 
sory note  set  forth  in  the  complaint, 
and  at  the  same  time,  and  as  a  part  of 
the  same  transaction,  and  for  the  pur- 
pose of  securing  the  payment  of  the 
said  promissory  note  according  to  the 
terms  and  conditions  thereof,  they  exe- 
cuted to  the  plaintifif  the  mortgage  re- 
ferred to  in  the  complaint,  which  was 
thereafter  recorded  at  the  instance  of 
the  plaintifif  in  the  office  of  the  county 
recorder  of  Fresno  county;  that  at  the 
same  time  said  mortgage  was  delivered 
to  the  plamtiff,  said  plaintiff,  in  and  by 
said  note  and  mortgage,  and  its  sepa- 
rate agreement  then  and  there  made 
and  entered  into  with  said  defendants, 
and  as  a  part  of  the  same  transaction, 
agreed  to  and  with  the  said  defendants 


executing  said  note  and  mortgage  to 
loan,  pay  over  and  advance  to  said  de- 
fendants the  said  full  sum  of  said  $30,- 
000  specified  and  mentioned  in  said 
note  and  mortgage,  to  wit;  $12,000  on 
accepting  and  recording  said  mortgage, 
$10,000  within  thirty  days,  and  the 
further  sum  of  $8,000  within  sixty  days 
from  the  date  of  the  acceptance  and  re- 
cordingof  said  mortgage  by  the  plaintiff, 
and  the  defendants  did  agree  to  accept 
and  receive  the  same;  that  at  or  about 
the  time  of  the  delivery  and  recordation 
of  said  note  and  mortgage  the  plaintifif 
advanced  and  paid  over  to  said  defend- 
ants $12,500,  and  no  more;  that  the 
plaintiff,  although  frequently  requested 
by  the  defendants,  has  not  advanced 
the  remainder  of  said  sum  of  $30,000 
or  any  part  thereof,  and  that  the  sum 
of  $17,500  is  still  unpaid  and  due 
from  it  to  said  defendants.  In  the 
other  count  of  the  cross-complaint  the 
defendants,  in  addition  to  the  •  fore- 
going averments,  alleged  that  by  reason 
of  the  failure  of  the  plaintifif  to  pay  to 
them  the  said  sum  of  $17,500  they  were 
unable  to  meet  certain  other  obliga- 
tions of  theirs,  and  that  the  persons.and 
corporations  holding  the  same  had  pro- 
ceeded to  enforce  and  collect  them, 
and  had  subjected  property  of  the  de- 
fendants held  as  security  therefor  to 
their  payment,  so  that  it  had  been 
wholly  lost  to  them,  and  that  they  had 
thereby  suffered  damage  to  the  extent 
of  $50,000   and    upward.      The  cross- 
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Form  No.  i  4  o  o  i . 

(Precedent  in  Koons  v.  Price,  40  Ind.  164.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  1323.) 
Comes  now  the  defendant  and  answering  the  complaint  of  plaintiff 
herein  says: 


complainants  thereupon  prayed  judg- 
ment against  the  plaintiff  for  the 
balance  due  to  them  upon  the  said  loan 
of  $30,000,  and  for  the  further  sum  of 
$50,000  damages  so  sustained  by  them. 

On  appeal,  the  supreme  court  re- 
manded the  cause  with  directions  to 
overrule  the  demurrer  to  this  cross- 
complaint  and  allow  plaintiff  to  answer 
the  same  within  a  reasonable  time. 

See  also,  generally,  the  title  Deceit 
(.■\cTioN  of),  vol.  6,  p.  106. 

1.  In  this  case  defendant  subsequent- 
ly filed  an  affidavit  stating,  "  I  never 
saw  or  read  the  answer  filed  in  the 
above-entitled  case  by  my  former  at- 
torneys, Railsback  and  Young,  and  did 
not  know  the  contents  of  the  same 
prior  to  the  filing  thereof;  that  said 
answer  admits  the  existence  of  the  ad- 
dition and  lots  therein  referred  to  at 
the  time  of  the  sale  therein  described, 
while  there  was,  in  truth  and  in  fact, 
no  such  addition  and  no  such  lots  at 
the  time  aforesaid,  as  I  verily  believe; 
and  that  said  admission  precludes  my 
defense,  and  I  ask  leave  to  correct  and 
amend  said  answer,  by  striking  out  the 
words,  '  being  then  the  owner,'  in  the 
eleventh  line  of  the  second  paragraph, 
and  adding  in  lieu  thereof  the  words, 
'  represented  himself  to  be  the  owner; ' 
and  by  adding  to  said  answer  the  para- 
graph and  counterclaim  herewith  pre- 
sented." 

He  thereupon  proposed  the  following 
amendment:  "  The  defendant,  for 
further  answer,  alleges  that  plaintiff 
did  not  sign  and  acknowledge  the  plat 
of  said  addition  to  the  city  oi  Hickmond, 
known  as  South  Richmond,  before  the 
recorder  of  Wayne  county,  Indiana,  or 
before  any  justice  of  the  peace  in  said 
county,  and  have  the  same  recorded  in 
the  recorder's  office  of  said  county,  as 
required  by  statute,  before  making  the 
sale  of  said  lots  as  aforesaid;  that  said 
sale  was  made  on  the  jM  day  of  April. 
A.  D.  1870,  and  on  the  same  day.  and 
after  said  sale  had  been  made,  plaintiff 
signed  and  acknowledged  said  plat  be- 
fore one  Bell,  a  notary  public;  and  on 
the  /5M  day  of  April,  a.  d.  1870,  and 
after  the  sale  aforesaid,  plaintiff  filed 
Slid   plat  for  record  in   the   recorder's 


■office  of  said  county.  Defendant  charges, 
that  at  the  time  of  making  the  sale  afore- 
said, there  was,  in  fact  and  in  law,  no 
such  addition  to  the  said  city  of  Rich- 
tnond  as  Charles  T.  Price's  Addition,  or 
South  Richmond,  as  described  in  plain- 
tiff's deed  aforesaid,  and  there  were  no 
such  lots  as  are  therein  described;  and 
that  the  conveyance  or  attempted  con- 
veyance by  the  deed  aforesaid  was  null 
and  void,  and  defendant  took  no  inter- 
est thereby.  All  the  notes  sued  on  in 
this  cause  were  given  for  said  pretended 
lots  in  said  pretended  addition,  and 
were  obtained  from  defendant  without 
any  consideration  whatever."  , 

Defendant  also  offered  the  following 
counterclaim:  ''''Henry  Koons,  byway 
of  counterclaim,  complains  of  Charles 
T.  Price,  plaintiff  in  the  above-entitled 
cause,  and  says  that  plaintiff,  for  the 
purpose  of  cheating  and  defrauding 
defendant  and  others,  did  make  and 
publish  the  map  aforesaid  of  and  con- 
cerning  the  land  therein  described,  and 
represented  the  same  to  be  an  addition 
to  the  said  city  of  Richmond,  and  made 
the  sale  aforesaid  by  said  map,  and 
after  said  sale  was  made,  signed  and 
acknowledged  a  plat  differing  entirely 
from  the  map  by  which  said  sale  was 
made,  and  concealed  and  withheld  the 
same  from  the  records  until  after  he 
(plaintiff)  had  obtained  the  money  and 
notes  aforesaid  from  defendant,  well 
knowing  that  said  tract  of  land  was 
not  an  addition  to  the  city  of  Richmond 
at  the  time  of  said  sale,  and  that  the 
plat  that  he  executed  and  recorded  did 
not  correspond  with  the  map  by  which 
said  sale  was  made,  and  well  knowing 
that  the  signing  and  ackeowledging  of 
said  plat  after  sale,  before  a  notary 
public,  and  recording  the  same  subse- 
quent to  the  making  of  said  sale,  would 
confer  no  title  to  the  land  bought  at 
said  sale;  all  of  which  was  done  in 
fraud  of  defendant's  rights,  and  for  the 
purpose  of  cheating  and  defrauding  de- 
fendant of  his  money  and  notes  afore- 
said, to  the  damage  of  defendant  in  the 
sum  of  eis'ht  hundred  dollars.  Defend- 
ant says  that  he  is  ready  and  willing^ 
to  reconveyall  of  said  lots  aforesaid  on 
receipt  of  the  purchase  money,  notes> 
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First,  he  denies  each  and  every  allegation  in  said  complaint  not 
hereinafter  expressly  admitted  to  be  true.j^ 

For  ,second  and  further  paragraph  of  answer,  the  defendant  says 
that  he  admits  the  execution  of  the  notes  and  mortgage  described  in 
and  filed  with  plaintiff's  complaint,  but  that  the  same  were  obtained 
from  him  through  misrepresentation,  deceit,  and  fraud,  and  without 
any  consideration.  The  defendant  further  says  that  the  plaintiff.,  on 
the  5th  day  of  Aprils  iS70,  being  then  the  owner  and  proprietor  of 
a  certain  addition  to  the  city  of  Richmond,  Wayne  county,  Indiana,  or 
certain  suburban  out-lots,  known  as  South  Richmond,  in  the  vicinity 
of  said  city,  offered  certain  lots  of  said  addition,  hereinafter 
described,  for  sale  at  a  public  vendue  on  said  premises,  and  that  then 
and  there  said  defendant  bid  off  the  lots  numbered  in  the  deed  from 
said  Price  to  defendant,  which  said  deed  is  filed  herewith  and  marked 
exhibit  "^,"  and  made  a  part  hereof;  that  prior  to  said  public  sale, 
and  prior  to  the  time  of  defendant's  purchase  as  aforesaid,  said  Price 
caused  to  be  printed  and  circulated  throughout  said  county  and  state, 
and  more  especially  in  the  immediate  neighborhood  of  South  Rich- 
mond, certain  large  hand-bills,  one  of  which  is  filed  herewith,  marked 
exhibit  "^,"  and  made  a  part  hereof,  containing,  among  other 
things,  a  description  of  said  South  Richmond,  terms  of  sale  of  lots  con- 
stituting said  addition,  and  embracing  also  a  map  styled  therein 
South  Richmond. 

The  defendant  further  says  that  before  and  at  the  time  of  said 
public  sale  or  auction,  and  before  and  at  the  time  of  the  purchase  of 
said  lots  by  the  defendant  as  aforesaid,  the  said  Price  represented 
to  this  defendant,  in  order  to  induce  him  to  purchase  said  lots,  and 
to  enhance  the  value  thereof  in  his  eyes,  and  to  deceive  and  defraud 
him,  that  the  fences  then  inclosing  said  lots,  as  marked  and  shown 
by  the  parallel  lines  on  said  hand-bills  and  map,  between  said  lots 
on€  and  t7vo,  and  said  lots  three  and /our,  and  said  lot  thirty-four, 
were  intended  to  and  did  show  the  true  and  correct  boundaries  or 
lines  of  said  lots  on  the  sides  aforesaid,  and  likewise  on  the  inside 
parallel  line  on  the  left  hand  side  of  said  map,  marking  the  fence  on 
the  western  side  of  said  '  South  Richmond,'  was  intended  to  and  did 
form  and  show  the  real  boundary  of  said  lots  on  the  side  or  sides 
aforesaid.  The  defendant  says  that,  confiding  in  the  honesty  and 
integrity  of  the  said  Price,  and  relying  on  said  Price  s  statements  in 
and  through  said  hand-bills,  and  orally  and  in  person,  he  bid  off  the 
lots  aforesaid,  for  the  prices  following:  lots  one  and  two,  at  one  hun- 
dred and  fifty  dollars  per  acre;  lots  three,  four,  and  part  oi  thirty-four, 
SiX.  one  hundred  and  fifty  doWdiVS  per  acre;  that  said  lots  one  and  two, 
across  the  pike,   were  then  by  the  said  Price,  his  agents  and  auc- 

and  value  of  the  improvements  that  he  amendments,  but  on  appeal    its  judg- 

has   put    thereon.     By    reason    of    the  ment  was  reversed,  the  court  holding 

facts    above    stated,    defendant    prays  that  the  amendments  should  have  been- 

judgment  against  plaintiff  for  the  sum  permitted. 

of  eight  hundred  dollars  and  the  costs  See    also,  generally,    supra,    note    2, 

of  this  suit,  and  asks  such  other  and  p.  577. 

further  relief  as  he  may  be  justly  enti-  1.  The  matter  enclosed  by  and  to  be 

tied  to."  supplied  within  [  ]  will  not  be  found 

The  trial  court  refused  to  permit  these  in  the  reported  case. 
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tioneer,  reputed  to  contain  two  acres;  that  said  lots  three^  four^ 
and  part  of  thirty-four,  between  the  turnpikes,  were  by  said  Price,  his 
agent,  etc.,  aforesaid^  reputed  to  contain  three  acres. 

The  said  Price  afterward,  instead  of  conveying  to  defendant  the 
land  purchased  as  aforesaid,  included  and  inclosed  within  the  lines 
established,  represented,  and  adopted  by  said  fences,  falsely,  fraudu- 
lently, and  surreptitiously  caused  certain  ground,  to  wit,  ground 
owned  by  the  Richtnond  and  Boston  Turnpike  Compafiy,  the  west  and 
south  sides  of  said  lots  07te  and  ttvo  to  the  center  of  said  pike,  to  be 
deeded  to  said  defendant  as  a  part  of  said  lots  and  a  part  of  said  pur- 
chase ;  and  with  like  deceit  and  fraud,  the  said  Price  caused  to  be 
added  in  said  deed  the  land  on  the  north  and  east  side  of  lots  num- 
ber three  and  four  and  part  of  lot  thirty-four,  from  said  fences  and 
reputed  lines  to  the  center  of  and  taking  in  the  ground  held  and  used 
by  said  Richmond  and  Boston  Turnpike  Company;  and  that  with  like 
bad  faith,  fraud,  and  deceit,  said  Price  caused  the  land  outside  of  said 
fences  inclosing  said  reputed  lines  of  said  lots  three  and  four,  on  the 
west  side  thereof  to  the  center  of  the  '  Straight  Line  Turnpike,'  to  be 
included  in  said  deed;  thereby  falsely  and  fraudulently  conveying  to 
defendant,  by  actual  measurement,  two  acres  and  twelve  rods  of  land 
owned,  claimed,  and  held  by  said  turnpike  companies. 

And  the  defendant  further  says  that  the  main  inducement  to 
defendant  to  purchase  said  lots,  and  to  agree  to  pay  the  price  agreed 
per  acre,  was  that  said  lots,  as  set  forth  in  said  hand-bills  and  repre- 
sented by  said  Price  as  aforesaid,  fronted  on  a  turnpike  and  county 
road,  and  that  the  purchaser  would  not  thereafter  be  at  any  expense 
to  open  up  highways  and  streets;  and  that  defendant  never  purchased 
or  agreed  to  purchase  from  said  Price  any  land  not  included  within 
the  fences  and  lines  aforesaid;  and  that  the  land  fraudulently  deeded 
by  said  Price  to  defendant  is  of  no  value  whatever  to  defendant  as  an 
individual;  and  that  through  the  false  and  fraudulent  acts  of  the 
plaintiff  as  aforesaid,  his  said  false  and  fraudulent  representations, 
made  with  a  full  knowledge  of  their  falsity  and  for  the  express  pur- 
pose of  deluding  and  cheating  the  defendant,  a  great  injury  and 
injustice  will  be  done  the  defendant,  if  the  plaintiff  be  allowed  to 
recover  the  amount  of  said  notes;  wherefore  the  defendant  asks  that 
an  abatement  of  said  notes  be  allowed  to  an  amount  equivalent  to  the 
amount  of  land  included  within  said  turnpikes,  and  fraudulently 
charged  to  defendant  as  aforesaid.  Wherefore  defendant  asks 
judgment  iox  four  hundred  dollars,  and  other  proper  relief. 

[fohn  Koons, 
by  Railsback  &'  Young,  his  attorneys.]^ 

ee.  Quieting  Title.' 

Form  No.  14002. 

(Precedent  in  Wright  v.  Bacheller,  16  Kan.  261.)' 

1.  The  matter  enclosed  by  and  to  be  63  Cal.  159.  But  see  infra.  Form  No. 
supplied  within  [  ]  will  not  be  found  in     14002,  and  note  thereto. 

the  reported  case.  See  also,  generally,  the  title  Removal 

2.  Cross-bill  seeking  to  quiet  title  was     of  Cloud. 

held  to  be  improper  in  Odell  z/.  Wilson,         3.  To   this   answer   plaintiff    filed   a 
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\(^After  denying  execution  of  mortgage  as  in  Form  No.  1399S,  defend- 
ant interposed  a  second  defense.,  as  follo7Vs:^Y- 

The  defendant  Allie  B.  Bacheller,  further  answering,  separately,  for 
herself,  and  for  a  cross-petition  says:  That  if  she  ever  executed  any 
mortgage-deed  (which  she  denies)  to  said  plaintiff,  either  separately 
or  conjointly  with  her  husband,  C.  B.  Bacheller,  the  execution  of  the 
same  was  while  the  married  relation  between  her  and  the  defendant 
C.  B.  Bacheller sxCo%\%X.tdi,  and  she,  this  defendant,  was  a  feme  covert; 
and  that  said  mortgage-deed,  if  any  was  given  (which  she  denies) 
was  given  to  secure  the  payment  of  a  pretended  promissory  note  to 
the  consideration  of  which  said  pretended  promissory  note  this 
defendant  was  an  entire  stranger  (if  there  was  any  consideration  for 
the  said  note,  which  this  defendant  denies);  and  that  said  mortgage- 
deed  (if  any  was  executed,  which  she  denies),  was  for  the  premises 
which  were  used  and  occupied  at  the  time  as  a  homestead  by  this 
defendant  and  her  family,  and  which  said  premises  has  ever  since 
been  and  now  is  used  and  occupied  as  a  homestead  by  this  defendant 
and  her  said  family  (consisting  of  three  minor  children);  that  said 
mortgage-deed  (if  any  there  was  executed  by  this  defendant,  which 
she  denies),  the  execution  of  the  same  was  not  the  voluntary  act  and 
deed  of  this  defendant,  but  the  execution  of  the  same  (if  any  execu- 
tion there  was),  was  extorted  from  and  forced  upon  her,  this  defend- 
ant, by  her  said  husband,  said  C.  B.  Bacheller,  while  the  marriage 
relation  existed  as  aforesaid,  by  threats  and  intimidations  by  the  said 
C.  B.  Bacheller  to  her  (this  defendant)  made,  that  he  the  said  C.  B. 
Bacheller  would  kill  her,  the  said  defendant,  if  she,  the  said  defend- 
ant, did  not  execute  the  same;  and  that  he,  the  said  C.  B.  Bacheller, 
would  do  this  defendant  grievous  and  great  bodily  harm  unless  she, 
the  said  defendant,  did  execute  the  said  mortgage-deed  to  said  plain- 
tiff for  the  said  premises,  and  that  he  the  said  C.  B.  Bacheller  would 
turn  this  defendant,  then  his  lawful  wife,  out  of  house  and  home, 
unless  she,  the  said  defendant,  would  execute  the  said  mortgage-deed, 
(if  said  mortgage-deed  ever  was  executed),  and  that  he  the  said  C. 
B.  Bacheller  would  drive  her,  the  said  defendant,  from  her  said  home 
and  send  her  to  her  father  in  the  state  of  Kentucky,  unless  she  the 
said  defendant  would  execute  the  said  mortgage-deed  to  said  plain- 
tiff; and  that  he  the  said  C.  B.  Bacheller,  who  was  at  that  time  the  law- 
ful husband  of  this  defendant,  would  separate  himself  from  and 
abandon  this  defendant,  together  with  her  children,  unless  she  the 
said  defendant  would  execute  said  mortgage-deed;  and  that  this 
defendant,  believing  that  the  said  C.  B.  Bacheller  would  put  his  said 
threats  and  intimidations  into  execution  if  she  the  said  defendant 
should  not  execute  the  same,  and  by  reason  thereof,  and  out  of  fear 
that  he  would  do  so,  she  the  said  defendant  was  constrained,  forced, 

reply;  subsequently  a  motion  for  leave  error  in  refusing  to  permit  the  plaintiff 

to  amend    reply  was    filed    and    over-  to  amend  his  reply  so  as  to  put  in  the 

ruled.     On  appeal,  the  judgment  of  the  issue  the   truth  of  certain   portions  of 

court  below  in  favor  of  the  defendant  defendant's  answer, 
upon    her  cross-petition    was   reversed         See  also,  generally,  note  2,  p.  577. 
and  remanded  for  further  proceedings,         1.  The  matter  to  be  supplied  within 

for  the  reason  that  the  court  committed  [  ]  will  not  be  found  in  the  reported  case. 
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and  compelled,  by  fear  of  great  bodily  harm,  to  execute  the  same 
against  her  (the  said  defendant's)  will  and  consent,  and  contrary  to 
her  expressed  wishes;  and  this  defendant  paid  out  of  her  own  private 
earnings,  and  her  separate  property,  a  great  portion  of  the  purchase- 
money  of  said  premises. 

Wherefore  this  defendant  prays  that  said  pretended  mortgage- 
deed  (if  any  there  was  executed),  be  set  aside  and  held  for  naught, 
and  this  defendant's  title  to  said  premises  so  as  aforesaid  occupied 
by  her  as  a  homestead  be  forever  quieted  against  any  claim  of  the 
said  plaintiff  thereto,  and  for  such  other  and  further  relief  as  to  the 
court,  in  equity  and  good  conscience,  may  seem  just  and  proper, 
besides  the  cost  of  this  action. 

[(Concluding  with  signature  of  attorney  and  verification  as  in  Form 
No.  lS987.)y 

(2)  By  Junior  Lien  Holder. 
(a)  County  Claiming  Tax  Lien. 

ALLEGING    PAYMENT    OF    PRIOR    MORTGAGE.* 

Form  No.  14003. 

(Precedent  in  McGillivray  v.  McGillivray,  9  S.  Dak,  189.)' 

[(  With  venue  and  title  of  court  and  cause  as  in  Form  No.  1S35,  the 
answer,  after  denying  the  allegations  of  the  complaint  not  admitted  by  the 
answer,  and  setting  iip  the  proceedings  for  assessing  and  levying  the  personal 
property  tax  against  Murdoch  J.  McGillivray,  further  averred :^\^ 

That  sometime  during  the  month  of  April,  a.  d.  iW5,  the  said 
Adella  R.  McGillivray,  who  was  then  and  there  one  of  the  adminis- 
trators of  the  estate  of  the  said  Murdoch  J.  McGillivray,  deceased, 
and  also  one  of  the  makers  of  the  note  or  bond  described  in  paragraph 
three  of  plaintiff's  complaint,  duly  paid  and  cancelled  said  note,  it 
being  the  same  note  secured  by  the  mortgage  set  forth  in  paragraph 
four  of  plaintiff's  complaint;  that  the  assignment  of  such  mortgage  to 
the  said  Adella  R.  McGillivray  set  forth  in  complainant's  complaint 
is  pretended;  and  that  the  assignment  thereof  by  the  said  Adella  R. 
McGillivray  to  the  said  N'orman  D.  McGillivray,  who  was  also  then 
and  there  one  of  the  administrators  of  the  estate  of  the  said  dece- 
dent, is  also  pretended,  and  both  of  said  assignments  were  made  solely 
for  the  purpose  of  perpetrating  a  fraud  upon  the  heirs  of  said  Mur- 
doch J.  McGillivray,  deceased,  his  creditors  in  the  county  oi  Lake, 

1.  The  matter  to  be  supplied  within  lien  for  taxes,  the  county's  answer  al- 
[]  will  not  be  found  in  the  reported  leging  payment  and  cancellation  of  the 
case.  note,  and  that  the  mortgage  has  been 

2.  Payment  and  satisfaction  as  a  de-  kept  outstanding  in  order  to  defeat  the 
fense  in  foreclosure  proceedings,  see  13  county's  lien,  was  held  to  state  a  suffi- 
Am.  &  Eng.  Encycl.  of  L.  (2d  ed.)  818.  cient  defense,  the  court  saying  that  if 

See  also  supra,  as  to  extension  of  the  facts  alleged  were  proved  the  county 
time  of  payment  as  a  defense.  would  be  clearly  entitled  to  a  cancella- 

3.  It  was  held  in  this  case  that,  in  an     tion  of  the  mortgage. 

action  to  foreclose  a  mortgage  on  prop-  See  also,  generally,  supra,  note  2,  p. 
erty  on  which   the  county  has  a  junior     577. 
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South  Dakota,  and  to  prevent  the  collection  of  said  personal  tax,  and 
is  a  wrongful  attempt  on  the  part  of  said  administrators  of  the  said 
Murdoch  J.  McGillivray,  deceased,  to  take  said  real  estate  out  of  the 
assets  of  said  deceased  and  appropriate  the  same  to  their  own  use 
and  acquire  title  thereof  without  consideration.  [(^Continuing,  alleg- 
ing that  the  said  intestate  at  the  time  of  his  death  was  the  owner  of  the 
mortgaged  property,  and  concluding  with  signature  of  attorney  and  verifi- 
cation as  in  Form  No.  5928.^^ 

(J?)  Subsequent  Judgment  Lien  Holder. 

Form  No.  14004.' 

(Precedent  in  People's  Loan,  etc.,  Bank  v.  Garlington,  (S.  Car.  1899) 
32  S.  E.  Rep.  515.) 

\{^Title  of  court  and  cause  as  in  Form  No.  1S39^\  ^ 

The  defendants  F.  W.  Wagener  cr*  Co.  answer  the  complaint  herein 
as  follows:  (i)  They  have  no  knowledge,  or  information  sufficient 
to  form  a  belief,  as  to  the  allegations  contained  in  the  complaint. 
(2)  They  allege  that  they  are  the  owners  and  holders  of  a  judgment 
against  the  defendant  y"^/^/?  D.  Garlington,  recovered  in  the  court  of 
common  pleas  for  Laurens  county  on  the  18th  day  of  February,  i892, 
which,  together  with  the  costs  on  the  same,  amounted  at  the  time  of 
entry  to  eight  hundred  and  sixty-two  and  forty- eight  one- hundredths  dol- 
lars; that  the  said  judgment  was  duly  entered,  docketed,  and  enrolled 
in  said  office  on  the  Sd  day  of  March,  a.  d.  \W2.  Wherefore  the  said 
defendants  pray  that  they  may  have  such  .relief  as  to  the  court  may 
seem  just  and  equitable. 

Ferguson  or'  Featherstone,  Defendants'  Attorneys. 

{c)  Subsequent  Mortgagee."^ 

1.  The  matter  to  be  supplied  within  costs  of  suit,  which  was  duly  entered 
[]  will  not  be  found  in  the  reported  and  enrolled  on  the  same  day,  and  no 
case.  part  thereof  has  been  paid.     Wherefore 

2.  Upon  the  issues  joined  in  this  and  she  demands  such  relief  in  the  premises 
other  answers  the  case  was  referred  to  as  she  may  be  entitled." 

the  referee  to  take  testimony.  3.    Precedent.  —  In    Goodenough    v. 

See   also,    generally,   supra,    note  2,  Fellows,   53  Vt.  102,    the  action  was  to 

p.  577.  foreclose   a    senior    mortgage    by    the 

Similar  answer  of  anothei-  defendant  wife  of  a  subsequent    mortgagor,    she 

in  the  same  case  was  as  follows,  omit-  having  joined   in  the  execution  of  the 

ting  formal  parts:  latter    mortgage,    but     having    subse- 

"  The  answer  of  the  defendant /i«««V  quently  acquired  the  senior  mortgage 
H.  Garlington  in  the  above-stated  cause  by  inheritance.  The  answer  of  defend- 
respectfully  shows  to  the  court:  (i)  She  ant  and  subsequent  mortgagee,  omit- 
has  no  knowledge  of  the  facts  set  forth  ting  the  formal  parts,  was  as  follows: 
in  the  complaint,  except  those  herein-  "  And  now  comes  said  Willard  K. 
after  referred  to,  but  supposes  them  to  Langmaid  in  answering  the  said  peti- 
be  true.  (2)  That  on  the  2d  day  of  tion,  and  says  he  admits  the  execution 
March,  iSg2,  she  secured  a  judgment  of  the  said  mortgage  by  the  said 
against  the  defendanty.  Z>.  Garlington,  Partus  A.  Fellows  to  s^xd.  foel  R.  San- 
\n  the  co\xrt  of  common  pleas  iov  Laurens  horn,  and  admits  that  the  notes  de- 
county,  for  the  sum  oi  five  hundred  and  scribed  in  the  said  perition  are  now  the 
/z<»£"«/)' dollars,  together  with  /^«  dollars  property  of    the   said  Martha  f.  Good- 
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aa.  Alleging  Want  of  Notice. 

Form  No.  14005.' 

In  Chancery  of  Neui  Jersey 
Between 
Abraham  Wolffs  Complt., 
and 
Anna  A.  Driggs  ^  The   Morris  c^ 
Essex  Rail  Road  Company,  Def  ts. 
The  answer  of  The  Morris  and  Essex  Rail  Road  Company,  defendants, 
to  the  bill  of  complaint  oi  Abraham  Wolff,  complainant,   or  unto   so 
much  of  said   bill   as  these  defendants  are  advised  it  is  material  for 
them  to  make  answer  unto  answering  say. 


On  Bill,  etc. 
y  Answer  of  the  Morris  6^  Essex 
,Rail  Road  Company. 


ef tough  and  Augusta  A.  Fellows,  as  this 
defendant  is  informed;  and  states, 
that  said  Joel  R.  Sanborn,  in  his  life- 
time, to  wit,  on   the  day  of , 

A.  D.  18 — ,  transferred  said  mortgage  to 
Asa  Goodenough,  father  of  said  Martha 
J.  Goodcnough  and  Augusta  A.  Felloivs; 
and  th:  t  on  said  Asa  Goodenough's  de- 
cease, said  notes  were  assigned  to  said 
M.irtha  J.  Goodenough  and  Augusta  A. 
Fellows,  as  heirs-at-law  of  said  Asa 
Goodenough;  and  that  said  Augusta  A. 
is  the  wife  of  Portus  A.  Felloxvs,  de- 
fendant in  said  petition;  and  states 
that  on  the  20th  day  of  April,  a.  d. 
1870,  and  when  said  Augusta  A,  was 
the  wife  of  said  Portus  A.  Fellotus,  de- 
fendant, the  said  Portus  A.  Fellows 
and  his  wife,  Augusta  A.,  joined  in  a 
mortgage  to  this  defendant  Willard  K. 
Langmaid,  for  the  security  of  certain 
notes  executed  by  the  said  Portus 
A.  to  the  said  Langmaid,  defendant, 
to  wit,  six  notes  for  one  hundred  dol- 
lars each,  payable  annually,  on  an- 
nual interest,  which  notes  are  now 
due.  And  this  defendant  believes  that 
the  money  so  secured  by  said  last 
mortgage  was  applied  to  the  payment 
of  certain  of  the  notes  described  in  the 
mortgage  to  Joel  R.  Sanborn;  to  what 
extent  he  is  uncertain.  And  this  de- 
fendant admits  that  the  said  Martha 
J.  Goodenough  may  have  a  decree 
for  the  amount  of  the  two  notes 
she  sets  up  as  belonging  to  her  in 
her  said  petition;  but  denies  the  right 
of  the  said  Augusta  A.  Fellows  to 
hold  said  notes  so  set  up  in  her 
petition  as  secured  on  said  farm,  until 
she  redeems  her,  and  her  husband's 
interest  in  their  homestead  in  said 
farm,  and  admits  she,  said  Augusta  A., 
may  have  a  decree  for  any  balance  on 
said  notes  she  so  holds,  if  any  there  is. 


after  paying  to  this  defendant,  Willard 
K.  Langmaid,  what  is  due  on  said 
mortgage,  or  at  least  the  amount  of 
the  interest  in  said  homestead,  to  wit, 
five  hundred  dollars. 

And  this  defendant  denies  that  the 
said  Martha  J.  Goodenough  holds  any 
equitable  interest  in  said  notes  so  held 
by  said  Augusta,  if  same  were  turned 
out  to  said  Martha,  as  averred  in  her 
petition,  and  he,  defendant,  claims  if 
same  were  so  turned  out,  this  defend- 
ant had  a  prior  equitable  claim  to  hold 
same  for  the  purpose  heretofore  set 
up  in  this  answer;  and  this  defendant 
prays  for  every  and  all  relief  he  is  en- 
titled to  in  equity  in  the  premises,  to 
be  granted  by  your  honorable  court." 
It  was  held  in  this  case  that  upon  gen- 
eral principles  the  defense  attempted 
could  not  prevail,  for  the  reason  that 
the  rule  that  whatever  interest  or  title 
the  grantor  acquires  in  granted  prem- 
ises, after  the  execution  of  a  convey- 
ance with  covenants  of  warranty  of 
title,  inures  to  the  benefit  of  the 
grantee,  is  not  applicable  to  the  case 
of  a  married  woman  who  joins  her 
husband  in  such  a  conveyance,  who 
subsequently  acquires  by  inheritance 
the  same  premises. 

1.  This  answer  is  copied  from  the 
record  of  the  original  case. 

See    also,    generally,  supra,    note  2, 

P-  577. 

In  Rules  in  Chancery,  38  N.  H.  616, 
56  N.  H.  614,  a  plea  setting  up  want  of 
notice  of  prior  mortgage  is  set  out  as 
follows,  omitting  the  formal  parts: 

"  The  said  /rtr<7/^/ra7.'if«  says  that  on  the 
twentieth  day  of  April,  i8qS.  he  loaned 
to  said  Abraham  Wendell  ihe  sum  of  six 
hundred  do\\a.rs,  and  the  said  Abraham 
Wendell  to  secure  the  payment  thereof, 
made  and  executed  to  him  his  oromis- 
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These  defendants  have  no  knowledge  or  information  as  to  the  making 
and  execution  of  the  two  bonds  and  mortgages  and  the  assignment 
thereof  to  complainant,  as  set  out  in  said  bill,  save  only  as  by  said  bill 
they  are  informed,  and  they  therefore  leave  complainant  to  prove  the 
same  as  best  he  can. 

These  defendants  further  answering  say,  that  they  admit  that  the 
said  Spencer  B.  Driggs  departed  this  life  as  in  said  bill  recited. 

And  these  deponents  further  answering  say,  that  they  admit  as 
stated  in  said  bill  that  the  said  Anna  A.  Driggs  and  Spencer  B.  Driggs 
her  husband,  on  the  thirddi^.y  of  Noi^ember,  a.  d.  i875,  by  deed  bear- 
ing date  on  that  day,  and  duly  recorded  in  the  office  of  the  clerk  of 
Bergen  county  on  the  hventy-third  day  of  Novetnber,  iS75,  conveyed  to 
these  defendants  the  lands  secondly  described  in  said  bill,  and  they 
further  say  that  the  title  to  the  same  now  is  and  ever  since  said  con- 
veyance, has  been  in  these  defendants  in  fee  simple. 

And  these  defendants  further  answering  say  that  when  they  bought 
said  lands  so  conveyed  to  them  as  aforesaid  and  took  the  said  con- 
veyance therefor,  they  were  not  aware  that  the  mortgages  set  forth  in 
said  bill  of  complaint  covered  said  premises  of  these  defendants  men- 
tioned in  said  bill  or  any  part  thereof,  but  on  the  contrary  they  sup- 
posed that  said  lands  were  free  and  clear  of  said  mortgages  and  that 
the  first  notice  or  knowledge  they  have  had  that  the  said  mortgages 
cover  or  were  claimed  to  cover  any  part  of  the  premises  of  these 
defendants,  was  conveyed  to  them  by  the  said  bill  of  complaint,  and 
they  now  have  no  other  information  to  that  effect,  and  they  therefore 
neither  admit  nor  deny  that  the  premises  so  conveyed  to  and  owned 
by  these  defendants  are  covered  by  the  mortgages  set  forth  in  said 
bill,  but  leave  the  complainant  to  make  such  proof  as  he  may  be  able. 

And  these  defendants  further  answering  say,  that  they  do  not  know 
whether  said  mortgages  set  out  in  said  bill  were  made,  executed  and 
delivered  and  recorded  after  or  before  the  making,  execution  and 
recording  of  said  deed  to  these  defendants,  and  have  no  knowledge 
or  information  on  that  subject  save  only  from  said  bill,  and  they 
therefore  leave  the  complainant  to  his  proofs. 

And  these  defendants  further  answering  say,  that  they  have  no 
knowledge  or  information  as  to  the  amount,  if  any,  due  to  complain- 

sory  note  of  that  date  for  said  six  hun-  of  mortgage  made  by  said  Abraham  to 

dred  dollars,  and  interest  in  one  year,  the  plaintiff, was  not  left  for  record  nor 

and  executed  and  delivered  to  him  a  recorded    in    said    registry    until    the 

good  and  sufficient  deed  of  mortgage  of  twenty-eii^hth  day  of  April,  \%q8. 

said  premises   in   said  bill   mentioned.  And  this  defendant  avers   that  said 

with  condition    that   if   said   Abraham  sum  of  j/jt //wwd^r^'i/ dollars  was  paid  by 

Wendell  should  pay  to  this  defendant  \{\v!\x.osz.\A  Abraham  fVendell,  in  money, 

said  sum  of  six  hundred  doUars,  and  in-  really  and  bona  fide,  and  said  deed  of 

terest,  in  one  year,  the  said  deed  should  mortgage  received  and  recorded,  with- 

be  void,  as  by  the  said  deed   duly  exe-  out  notice  of  the  plaintiff's   pretended 

cuted,  acknowledged  and  recorded,  and  title  set  forth  in   the  bill,  and  without 

ready  to  be  produced  in  said  court,  ap-  any  reason  to  believe  or  suspect    that 

pears.  any  such    loan    or    mortgage    of  said 

And  the  said  mortgage  deed  was  duly  premises    to    the    plaintiff    had     been 

recorded  in  the  registry  of  deeds  of  said  made." 

county  of  Strafford  on  the  twenty-fifth  See  also  infra,   note  2,  p.    577,  as   to 

day  of  Aprils  i?>g8,  and  the  alleged  deed  want  of  notice  as  a  defense. 
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ant  on  said  bonds  and  mortgages  save  only  as  they  are  informed  by 
said  bill,  and  therefore  leave  complainants  to  make  such  proof  thereof 
as  he  may  be  able. 

And  these  defendants  further  answering  say  that  if  this  honorable 
court  should  decree  that  the  premises  of  these  defendants  or  any  part 
thereof  are  covered  by  the  mortgages  held  by  the  complainant  as 
mentioned  in  said  bill  and  should  make  decree  in  favor  of  complainant 
and  order  the  mortgaged  premises  to  be  sold  to  pay  such  decree,  that 
they  are  advised  and  therefore  charge  that  under  the  equities  of  the 
case,  the  premises  of  these  defendants  mentioned  in  said  bill,  should 
be  sold  last,  and  should  not  be  sold  at  all  unless  sufficient  money 
should  not  be  realized  at  a  sale  of  the  part  of  said  premises  not 
owned  by  these  defendants. 

Wherefore  these  defendants  pray  to  be  hence  dismissed  with  their 
costs  and  charges  in  this  behalf  sustained. 

And  they  further  pray  that  in  case  the  court  should  decree  that  the 
said  premises  of  these  defendants  or  any  part  thereof  are  covered  by 
said  mortgages  or  either  of  them,  and  are  subject  to  the  lien  thereof, 
that  in  such  case  the  court  will  further  decree  that  such  part  of  the 
premises  of  these  defendants  as  are  covered  by  said  mortgages  or 
either  of  them,  may  be  sold  last  and  may  not  be  sold  at  all  unless 
sufficient  moneys  shall  not  be  realized  by  a  sale  of  all  the  rest  of  said 
mortgaged  property  to  satisfy  the  complainant's  decree  and  that  in 
case  out  of  the  proceeds  of  sale  of  the  rest  of  said  property  more  than 
sufficient  moneys  shall  be  realized  to  satisfy  the  complainant's  decree, 
that  then  out  of  any  such  balance,  the  costs  of  these  defendants  in 
this  suit  may  also  be  paid. 

{Concluding  with  signature  of  defendant  by  its  president^  and  the  signa- 
tures of  the  solicitors.) 

bb.  Seeking  Affirmative  Relief.' 

(ad)  Foreclosure  of  funior  Mortgage. 

Form  No.  14006.* 
In  the  Circuit  Q,o\xx\.  of  the  United  States  for  the  District  oi  Nebraska. 

1.  Cross-bill  is  not  necessary  to  pre-  of  the  premises,  filed  his  cross-petition 
serve  the  rights  of  junior  mortgagees,  against  his  co-defendant  Parks,  to  en- 
Boone  v.  Clark,  129  111.  466.  But  a  force  an  agreement  made  with  him 
cross-complaint  was  held  to  be  proper  whereby  he  assumed  and  agreed  to 
in  an  action  to  foreclose  where  a  sub-  pay  the  mortgage.  It  was  held  that 
sequent  mortgagee  thereby  set  up  a  the  cross-petitioner  had  such  an  inter- 
junior  mortgage  and  prayed  for  a  fore-  est  in  the  subject-matter  as  to  entitle 
closure  thereof.  White  v.  Patton,  87  him  to  seek  relief  by  way  of  cross- 
Cal.   151.     And  also  in    a    case   where  petition. 

the  original  bill  to  forcelose  made  the  Answer  of  subsequent  mortgagee  in  a 

junior  incumbrancers  parties   defend-  foreclosure  proceeding  is  insufficient  to 

ant,  the  cross-bill  seeking  discovery  of  entitle  him  to  have  his  mortgage  satis- 

amount  due  on  senior  mortgage  and  a  fied  out  of  the  surplus,  if  anv,  where  it 

setting   aside  of   the   sale  thereunder,  fails    to    allege    the    nonexistence    of 

Hurd  V.  Case,  32  III.  45.  other  lienors  entitled  to  other  priority. 

So,  in  Montpelier  Sav.  Bank,  etc.,  Co.  Cromwell  v.  Foster,  (Supreme  Ct.  Spec. 

V.  Arnold,  81  Iowa  158,  in  an  action  to  T.)  17  Misc.  (N.  Y.)  121. 

foreclose,  defendant  Olney,  being  the  2.  This   answer   is   copied  from  the 

holder  of  a  junior  mortgage  upon  part  original  papers  in  the  case. 
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^tna  Life  Insurance  Company,  of\ 

Hartford,  Conn.,  Plaintiff,  !  Answer. 

against  f  Doc.  S.     No.  IQJf. 

Solomon  C.  Maple  et  al..  Defendants,  j 

The  defendant,  Thayer  County  Bank,  a  corporation  existing  under 
the  laws  of  the  state  of  Nebraska,  and  the  same  party  named  in  com- 
plaintiff's  bill,  saving  and  reserving  unto  itself  all  benefit  and  advan- 
tage of  exceptions  which  may  be  taken  to  the  errors,  imperfections, 
and  uncertainties  in  said  bill,  for  answer  thereto,  says: 

1.  The  defendant  denies  each  and  every  allegation  in  said  bill  of 
complaint  not  being  expressly  admitted  to  be  true. 

2.  That  on  March  H,  iS95,  the  said  Solomon  C.  Maple  and  Phebe  A, 
Maple  executed  and  delivered  to  this  cross-complainant  their  certain 
promissory  note  in  writing  whereby  they  promised  to  pay  nine  months- 
after  said  date  the  sum  of  t7uo  hundred  and  7ti?iety-f our  do\\a.vs  v^nth 
interest  thereon  at  the  rate  oi  ten  per  cent,  per  annum  from  maturity. 
Said  note  further  provided  as  follows:  [setting  out  provision  verbatini)}- 

To  secure  the  payment  of  the  said  note  and  on  the  same  day  the 
said  Solomon  C.  Maple  and  Phebe  A.  Maple,  the  same  being  husband 
and  wife,  executed  and  delivered  to  this  cross-complainant  their 
mortgage  deed  and  thereby  conveyed  to  it  the  following  real  estate 
situate  in  Thayer  county,  Nebraska,  to  wit:  {describing  realty'). 

3.  Said  mortgage  was  conditioned  as  follows:  (setting  out  co?idition 
verbatini).^ 

4.  Said  mortgage  was  duly  recorded  on  page  15  of  Book  7V«  of 
Mortgages  in  the  office  of  the  county  clerk  of  Thayer  county, 
Nebraska,  who  is  also  the  registrar  of  deeds  therein,  on  March  15 ^ 
iS95,  at  eight  o'clock  A.  m. 

5.  No  part  of  the  debt  evidenced  and  secured  by  the  said  note  and 
mortgage  has  ever  been  paid  except  the  interest  thereon  to  April  15, 
i896,  and  there  is  now  due  and  unpaid  of  said  debt  the  principal  sum 
of  t7ifo  hundred  and  ninety-four  dollars  with  interest  thereon  at  teti  per 
cent,  per  annum  from  April  15,  i896.  Said  mortgage  deed  has  now 
become  absolute,  and  this  defendant  is  entitled  to  a  foreclosure 
thereof. 

See   also,   generally,   supra,    note   2,  husband  and  wife,  their  heirs,  execu- 

p.  577.  tors   or   administrators,    shall    pay   or 

1.  Provision  referred  to  in  text  was  cause  to  be  paid  to  the  Thayer  County 
as  follows:  "  The  drawers  and  en-  Bank,  its  Heirs,  administrators  or  as- 
dorsers  severally  waive  presentment  signs,  the  sum  of  two  hundred  nineiy- 
for  payment  protest,  and  nonpayment  four  dollars  of  the  fourteenth  day  of 
of  this  note.  And  the  payee  or  holder  December,  iS^j,  with  interest  thereon 
of  this  note  may  renew  or  extend  the  at  the  rate  of  ten  per  cent,  per  annum 
time  of  payment  of  the  same  from  from  maturity  payable  annually  ac- 
time  to  time  as  often  as  required,  cording  to  the  tenor  and  effect  of  the 
without  prejudice  to  the  right  of  such  one  promissory  note  of  said  Solomon  C. 
payee  or  holder  to  enforce  payment  Maple  and  Phebe  A.  Maple  bearing 
against  the  makers,  sureties  and  en-  even  date  with  their  presents,  then 
dorsers,  and  each  of  them,  parties  these  presents  to  be  void,  otherwise  to 
hereto  at  any  time,  when  the  same  may  remain  in  full  force.  Provided  also 
be  due  and  payable."  that  if  any  of  the  moneys  hereby  se- 

2.  Condition  of  mortgage  referred  to  in  cured  to  be  paid,  either  interest  or 
text  was  as  follows:  "  That  if  the  said  principal,  shall  remain  unpaid  for  the 
Solomon  C.  Maple  and  Phebe  A.  Maple,  period  of  ten   days  after  the  same  be- 
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6.  No  proceedings  at  law  or  otherwise  have  been  instituted  for  the 
recovery  of  the  debts  secured  by  said  note  and  mortgage,  and  this 
defendant  is  now  the  legal  holder  and  owner  thereof. 

7.  The  defendant  Solomon  C.  Maple.  Phebe  A.  Maple,  citizens  of 
Nebraska,  Clarainon  Hunt,  a  citizen  oiConn.,  A.  C.  Collins,  first  and 
real  name  unknown,  a  citizen  oi  Nebraska,  Henney  Buggy  Company,  a 
corporation  existing  under  the  laws  of  Illinois,  H.  J.  Bemis,  first  and 
real  name  unknown,  Susie  Bemis,  Morris  A.  Bemis,  and  Leatha  Bemis, 
citizens  oi  Kansas,  Young  K node  dr"  Company,  a  partnership,  organized 
and  doing  business  in  the  state  of  Nebraska,  the  .Etna  Life  Insurance 
Company,  of  Hartford,  Conn.,  and  Xh^  First  National  Bank  of  Hebron, 
Nebraska,  a  corporation  organized  under  the  laws  of  the  United 
States,  each  claim  to  have  some  interest  in  the  premises  above 
described.  The  defendant  Phebe  A.  Maple  claiming  a  dower  interest 
therein. 

Wherefore  defendant  prays  that  the  order  of  priority  of  liens  of 
defendants  may  be  established  and  if  it  be  found  that  the  lien  of 
complainant  is  prior  to  that  of  this  defendant  and  what  said  lien 
covers  other  land  than  that  above  described  that  said  lien  may  be 
satisfied  out  of  the  lands  covered  thereby  ratably  and  in  proportion 
to  the  respective  values  of  the  several  tracts;  that  an  account  may 
be  taken  of  the  sum  due  on  this  defendant's  note  and  mortgage,  that 
the  premises  hereinbefore  described  as  conveyed  by  said  mortgage 
deed  may  be  sold  according  to  law  under  the  order  of  this  court  and 
that  from  the  proceeds  of  said  sale  this  defendant  may  be  paid  the 
amount  found  due  upon  its  note  and  mortgage  as  aforesaid  including 
interest  and  costs;  that  upon  confirmation  of  said  sale  the  purchaser 
thereat  may  be  put  into  possession  of  said  premises  and  to  that  end 
may  have  such  process  from  this  court  as  may  be  necessary.  That 
defendants  Solomon  C.  Maple  and  Phebe  A.  Maple  be  forever  barred 
and  foreclosed  of  all  right,  title  or  claim  and  equity  of  redemption 
in  or  to  said  premises  or  any  part  thereof  and  may  be  adjudged  to 
pay  any  deficiency  which  may  remain  after  applying  the  proceeds  of 
said  sale  to  the  payment  of  the  claim  of  this  defendant  in  the  order 
of  its  priority;  and  that  this  defendant  may  have  such  other  and 
further  relief  as  may  be  just  and  equitable. 

And  thus  defendant  will  ever  pray. 

Charles  S.  Lobinger  and  O.  H.  Scott, 
Solicitors  for  defendant,  Thayer  County  Bank. 

(  Verification,  y- 

(bb)  Payment  Out  of  Proceeds  of  Sale. 

Form  No.  14007.' 

In  Chancery  of  New  Jersey. 

comes   due,    then    the    whole    amount  2.  This  answer  is  copied    from  the 

hereby  secured  shall   become  due  and  original   papers  in  the  case,  and   was 

payable    at    the    option    of    the    said  made    by    the    receiver  of    the    second 

Thayer   County  Bank,    or   its    heirs   or  mortgagee,  consenting  to  the  decree, 

assigns."  See   also,    generally,   supra,   note  2, 

1.  See  the  title  VERIFICATIONS.  p.  577. 
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Between 
The  Oxford  Building  and  Loan  Association 


On  Bill,  etc. 


of  New  Jersey,  C<:)^]^\\..^  J>  Answer   of  Benjamin    G 

and  Clarke^  Receiver. 

Max  Weber  et  ux,  et  als.,  Defts. 

The  answer  of  Benjamin  G.  Clarke,  Receiver  of  The  Oxford  Iron 
Company  of  Neiv  Jersey,  to  the  bill  of  complaint  of  The  Oxford  Build- 
ing and  Loan  Association  of  New  Jersey,  complainants. 

This  defendant  now  and  at  all  times  hereafter  saving  and  reserving 
to  himself, all  and  all  manner  of  benefit  and  advantage  of  exception 
to  the  many  errors,  uncertainties  and  imperfections  in  the  said  bill  of 
complaint  contained,  for  answer  thereunto  or  unto  so  much  thereof 
as  this  defendant  is  advised  it  is  material  or  necessary  for  him  to 
make  answer  unto,  answering  says. 

This  defendant  admits  that  the  said  Max  Weber  and  Frederica  his 
wife  in  the  complainant's  bill  named,  did  make  and  execute  an  inden- 
ture of  mortgage  of  such  date  and  of  such  purport  and  effect  as  is  in 
the  complainant's  said  bill  mentioned  and  set  forth. 

And  this  defendant  further  answering  says  that  he  has  no  knowl- 
edge whether  there  is  due  to  the  said  complainant  the  principal 
money  in  said  bond  and  indenture  of  mortgage  mentioned  and 
expressed,  and  the  interest  thereon,  as  set  forth  in  their  said  bill  of 
complaint,  or  not;  but  for  greater  certainty,  he  prays  that  reference 
may  be  had  to  the  same,  and  the  amount  distinctly  ascertained. 

And  this  defendant  further  answering  saith,  that  the  said  Max 
Weber,  having  become  indebted  to  one  Joseph  S.  Matthews,  on  the 
eleventh  day  of  May,  eighteen  hundred  and  sevefity-two,  made  and 
executed  to  said  Mattheias  his  certain  bond,  bearing  date  the  day  and 
year  last  aforesaid,  whereby  he  became  bound  to  said  Matthews  in 
the  sum  oi  fourteen  hundred  dollars,  to  be  paid  to  him,  his  executors, 
administrators  or  assigns,  with  a  condition  thereunder  written,  that 
if  the  said  Max  Weber,  his  heirs,  executors  or  administrators,  or  any 
of  them,  should  and  did  well  and  truly  pay  or  cause  to  be  paid  unto 
the  saXd  Joseph  S.  Matthews  or  to  his  certain  attorney,  executors, 
administrators  or  assigns,  the  just  and  full  sum  of  seven  hundred  dol- 
lars on  or  before  the  eleventh  day  of  May  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-six,  with  lawful  interest  thereon 
from  the  date  thereof,  the  same  to  be  paid  in  four  equal  yearly  pay- 
ments of  one  hundred  and  seventy-five  dollars  per  year,  the  interest  to 
be  paid  annually  —  then  the  said  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue 

And  this  defendant  further  answering  saith,  that  the  said  Max 
Weber,  in  order  to  further  secure  the  payment  of  said  sum  of  money 
and  interest,  on  the  day  and  year  aforesaid  by  a  certain  indenture  of 
mortgage  bearing  even  date  with  said  bond,  granted,  bargained,  sold, 
aliened,  enfeoffed,  conveyed  and  confined  unto  the  s'did.  Joseph  S. 
Matthews,  his  heirs  and  assigns  forever,  all  the  lands  and  premises 
mentioned  and  described  in  the  said  bill  of  complaint,  together  with 
all  and  singular  the  profits,  privileges  and  advantages  with  the  appur- 
tenances to  the  same  belonging  or  in  any  wise  appertaining;  also  all 
the  estate,  right,  title,  property,  claim  and  demand  whatsoever  of  the 
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said  Max  Weber  of,  in  and  to  the  same,  and  of,  in  and  to  every  part 
and  parcel  thereof,  to  have  and  to  hold  the  same  with  the  appur- 
tenances unto  the  said  Joseph  S.  Matthews,  his  heirs  and  assigns,  to 
the  only  proper  use,  benefit  and  behoof  of  the  said  Joseph  S.  Matthews, 
his  heirs  and  assigns  forever,  and  that  said  indenture  of  mortgage 
contained  a  condition  that  the  same  should  be  void  upon  the  pay- 
ment of  the  said  sum  of  seven  hundred  dollars  with  lawful  interest 
thereon,  at  the  times  and  in  the  manner  in  the  condition  of  said  bond 
set  forth. 

And  the  defendant  further  says,  that  the  said  indenture  of  mort- 
gage was  acknowledged  in  due  form  of  law  by  Max  Weber  and  Fred- 
erica  Weber  his  wife,  htiov^  John  Cole,  a  commissioner  of  deeds,  on 
tht  fifteenth  day  of  May,  iS72,  and  duly  recorded  in  the  office  of  the 
clerk  of  the  county  of  Warren  on  the  sixth  day  ol  July,  a.  d.  i87^,  in 
book  2Jli.  of  mortgages,  pages  121^.  and  125.  • 

To  which  said  indenture  of  mortgage  this  defendant  begs  leave  to 
refer  if  it  be  necessary  so  to  do. 

And  the  said  defendant  further  answering  saith,  that  afterwards, 
to  wit:  on  the  seventh  day  of  April,  eighteen  hundred  and  seventy-three, 
by  two  several  assignments  made  on  that  day,  the  one  endorsed  on 
said  bond  and  the  other  endorsed  on  said  mortgage,  the  said  Joseph 
S.  Matthews  did  thereby  assign  and  set  over  unto  the  Oxford  Iron 
Company,  their  successors  and  assigns,  the  said  bond  and  the  money 
due  and  to  grow  due  thereon,  and  did  also  assign  to  said  Oxford  Iron 
Company,  their  successors  and  assigns,  the  said  mortgage  and  the 
land  therein  described,  subject  only  to  the  equity  of  redemption  of 
the  said  Max  Weber  and  Frederica  his  wife. 

And  this  defendant  further  answering  saith  that  by  a  decree  of  this 
honorable  court  made  by  the  chancellor,  on  the  sixth  day  of  Septem- 
ber, eighteen  hundred  and  seventy-eight,  in  a  cause  depending  in  this 
court  wherein  The  Delaware,  Lackawanna  and  Western  Rail  Road  Com- 
pany were  complainants  and  The  Oxford  Iron  Compatiy  were  defend- 
ants, the  said  The  Oxford  Iron  Company  was  under  and  by  virtue  of 
an  act  of  the  legislature  of  New  Jersey  entitled  "  An  act  concerning 
corporations  revision  approved  April  7,  1875,"  decreed  to  be  an 
insolvent  corporation  within  the  meaning  of  said  act,  and  this 
defendant  was  thereby  duly  appointed  receiver  thereof,  with  all  the 
powers  and  duties  and  subject  to  all  the  responsibilities  of  receivers 
under  the  law  in  such  cases  and  that  he  has  taken  upon  himself  the 
burden  of  said  receivership,  and  this  defendant  is  advised  and  there- 
fore charges  that  by  said  appointment  the  title  to  said  bond  and 
mortgage,  and  the  right  to  collect  the  same  became  vested  in  this 
defendant,  and  that  he  now  is  possessed  as  receiver  of  the  rights 
under  said  bond  and  mortgage  which  The  Oxford  Iron  Company  had 
before  the  said  decree  of  insolvency. 

And  this  defendant  further  says,  that  there  is  now  due  upon  said 
bond  secured  by  said  mortgage  as  aforesaid  the  sum  of  seven  hundred 
dollars  with  large  arrears  of  interest  thereon,  which  said  sum  of  seven 
hundred  dollars  and  interest  is  by  virtue  of  said  appointment  due  to 
this  defendant  as  receiver  as  aforesaid  and  is  wholly  unpaid. 

And  this  defendant  denies   all    unlawful    combination   and    con- 
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federacy  in  said  bill  charged,  without  that,  that  any  other  matter  or 
thing  material  for  this  defendant  to  make  answer  unto  and  not  herein 
or  hereby  well  and  sufficiently  answered,  confessed  or  avoided, 
traversed  or  denied,  is  true,  to  the  knowledge  or  belief  of  this 
defendant. 

All  which  matters  and  things  this  defendant  is  ready  to  aver,  main- 
tain and  prove,  as  this  honorable  court  shall  direct,  and  he  consents 
that  a  decree  be  made  by  this  honorable  court,  for  the  sale  of 
said  land  and  premises  in  the  foregoing  indenture  of  mortgage  men- 
tioned and  set  forth  in  the  complainant's  bill,  and  that  out  of  the 
moneys  thence  arising,  this  defendant  may  be  paid  the  full  amount 
of  the  principal  and  interest  moneys  so  due  to  him.  as  aforesaid,  with 
all  reasonable  costs  and  charges  in  this  behalf  sustained. 

Bedle,  Miiirheid  &=  McGee,  Solicitors  of 
Counsel  with  defendant  Benjatnin  G.  Clarke,  Receiver. 

(  Verification,  y- 

cc.  Setting  Up  Another  Suit  Pending. 

Form  No.  14008.' 

In  the   Circuit  Court     of  the    United  States,    for   the   District  of 

Nebraska. 

The  Rhode  Island  Hospital  Trust  Company,  a  corpora- " 
Hon,  and  Ross  R.  Mattis,  Trustee,  Complainants, 
against 

William  J.  If  anna,  Nellie  M.  Hanna,  Charles  Van 
Duyn,  Lydia  A.  Van  Duyn,  E.  W.  Van  Duyn,  full 
christian  name  unknown.  The  Lincoln  Savings  Bank 
and  Safe  Deposit  Company,  a  corporation,  John  E. 
mil,  as  Receiver  of  the  Lincoln  Savings  Bank  and  v  In  Chancery. 
Safe  Deposit  Company,  David  Bradley  &'  Company, 
a  corporation.  The  State  Bank  of  Belvidere,  Nebraska, 
a  corporation,  J.  W.  Maple,  full  christian  name 
unknown,  The  Thayer  County  Bank,  a  corporation, 
Charles  E.  Baker,  J.  W.  La?7im,  full  christian  name 
unknown,  A.  G.  Collins,  full  christian  name  unknwn, 
Defendants. 
Plea  in  abatement  of  the  Lincoln  Savings  Bank  and  Safe  Deposit 

Company,  a  corporation,  and  John  E.  Hill  as  receiver  thereof  to  the 


1.  See,  generally,  the  title  Verifica- 
tions. 

2.  This  plea  is  copied  from  the  origi- 
nal papers  in  the  case.  The  plea  was 
made  by  a  second  mortgagee  and  its  re- 
ceiver. 

See  also,  generally,  supra,  note  2, 
P-  577. 

Another  action  pending  as  a  defense 
in  foreclosure  proceedings,  see  13  Am. 
&  Eng.  Encycl.  of  L.  (2d  ed.)  811. 

Fleas  in  Abatement  —  Generally.  —  See 
the  title  Abatement,  Pleas  in,  vol.  i, 
p.  21. 


Issuance  of  IVrit  Without  Filing  Peti- 
tion. —  In  Taylor  z/.  Kelley,  13  Ark.  lor, 
the  plea  in  abatement  filed  to  a  bill  to 
foreclose  was  as  follows,  omitting  for- 
mal parts:  "And  the  said  defendant, 
Kelley,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  prays  judg- 
ment of  the  writ  of  summons,  and  that 
the  same  may  be  quashed,  because  he 
says  that  said  writ  was  issued  without 
the  said  petitioners'  having  first  filed  a 
petition,  and  this,  the  said  petitioner 
is  ready  to  verify;  whereupon  he 
prays  judgment,  that  said  writ  may  be 
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bill  of  complaint  of  the  Rhode  Island  Hospital  Trust  Company^  a  cor- 
poration, and  Ross  R.  Mattis,  trustee. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  United  States, 
for  the  District  of  Nebraska: 

1.  These  defendants  respectively,  by  protestation,  not  confessing 
or  acknowledging  all  or  any  of  the  matters  and  things  in  the  said 
complainant's  bill  of  complaint  mentioned  and  contained  to  be  true, 
in  such  sort,  manner  and  form  as  the  same  are  therein  set  forth  and 
alleged,  for  plea  to  the  whole  of  said  bill,  and  to  the  jurisdiction  of 
this  court  and  for  the  matter  in  abatement  of  this  suit  allege: 

2.  That  on  the  twenty-second  day  oi  January,  iW6,  John  E.Hill 
was  by  the  District  Court  of  Lancaster  county,  Nebraska.,  duly  and 
legally  appointed  the  receiver  of  the  Lincoln  Savings  Bank  and  Safe 
Deposit  Company,  and  did  proceed  to  qualify  and  has  been  ever  since 
and  is  now  acting  as  such,  he  being  the  defendant  y<?/!«  E.  Hill,  as 
receiver  of  the  Lincoln  Savings  Bank  and  Safe  Deposit  Cofnpany. 

3.  That  on  April  20th,  iS95,  the  defendant  Charles  R.  Van  Duyn 
and  one  J.  Z.  Briscoe,  being  indebted  to  the  Lincoln  Savings  Bank 
and  Safe  Deposit  Company  in  the  sum  of  tivo  thousand  eight  hundred 
and  seventy  dollars,  did  make,  execute  and  deliver  to  said  the  Lincoln 
Savings  Bank  and  Safe  Deposit  Cofnpany  their  certain  promissory  note 
in  words  and  figures  following,  to  wit:  (^setting  out  note  verbati7n^.'^ 


quashed."  It  was  held  that  this  plea 
is  not  available  after  respondent  has 
filed  a  plea  that  an  occupant  of  the 
premises  is  not  joined  as  a  party. 

Occupant  of  Land  is  Person  Not  Sued. 
—  In  Taylor  v.  Kelley,  13  Ark.  loi,  the 
plea  setting  up  that  a  person  not  sued  is 
an  occupant  of  the  land  was  as  follows, 
omitting  formal  parts:  "And  the  said 
defendant  comes  and  defends,  and 
prays  judgment  in  this  case;  because, 
he  says  at  and  before  the  date  of  the 
institution  of  this  suit,  and  now  at  this 
X.\vnc,or\cfoseph  Hutchison  \s  an  actual 
occupant  of  the  land  and  premises  de- 
scribed in  said  petition,  and  has  not 
been  made  a  party  thereto,  and  this, 
the  said  defendant  is  ready  to  verify; 
whereupon  he  prays  judgment,  and 
that  the  writ  and  petition  in  this  behalf 
abate."  In  this  case  it  was  held  that  a 
plea  of  this  kind  waives  the  right  to 
plead  in  abatement  of  the  writ  that  the 
latter  was  issued  without  first  filing  a 
petition. 

1.  Note  referred  to  in  the  text  was  as 
follows: 
'^^zSyo.oo 

Lincoln,  Nebraska,  April 20th,  iS^j". 

On  demand  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  Lincoln 
Savings  Bank  and  Safe  L)eposit  Company, 
or  order  at  said  bank  t7uenty-eight  hun- 
dred stventy  and  00-/00  do\\a.r^,  with  in- 


terest at  the  rate  of  ten  per  cent,  per 
annum  from  date  until  paid  having  de- 
posited with  said  payee  as  collateral 
security  for  the  payment  of  this  note, 
or  any  note  given  in  extension  thereof 
as  well  as  for  the  payment  of  any  other 
liability  or  liabilities  of  the  undersigned 
to  the  said  payee,  due  or  to  become  due, 
whether  now  existing  or  hereafter  aris- 
ing, the  following,  viz: 

Deed  three  hundred  and  tioenty  acres 
Thayer  county,  Nebraska,  subject  to 
ihtg.  %4ooo  —  of  market  value  estimated 
by  the  undersigned  at  %i28oo;  and  the 
undersigned  agree  lo  deliver  to  the  said 
payee  additional  securities  to  its  satis- 
faction, should  the  market  value  of  the 
said  securities,  as  a  whole  suffer  any 
decline  or  for  any  reason  become  unsat- 
isfactory to  said  payee,  and  also  hereby 
give  10  the  said  payee  a  lien  for  the 
amount  of  all  the  said  liabilities  upon  all 
the  properly  or  securities  given  unto  or 
left  in  the  possession  of  the  said  payee 
by  the  undersigned. 

On  tthe  non-performance  of  this 
promise  or  upon  the  non-payment  of 
any  of  the  liabilities  above  mentioned, 
or  upon  the  failure  of  the  undersigned 
forthwith,  with  or  without  notice  to 
furnish  satisfactory  additional  securi- 
ties in  case  of  decline  as  aforesaid, 
then,  and  in  either  such  case,  this  note 
shall   forthwith  become  due  and  pay- 
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4.  That  on  the  31st  day  oi  January.  iS96,  the  defendant  CAarles  R. 
Van  Duyn  did  make,  execute  and  deliver  to  the  Lincoln  Savings  Bank 
and  Safe  Deposit  Company  his  certain  promissory  note  for  the  sum  of 
two  hundred  and  fifty  dollars,  in  words  and  figures  following:  {setting 
out  note  verbatim).^ 

5.  The  above  described  promissory  notes  were  given  for  an  indebt- 
edness from  the  said  parties  to  the  said  the  Lincoln  Savings  Bank  and 
Safe  Deposit  Company,  and  contracted  prior  to  the  seventh  day  of  May, 
iSy^  and  defendant  says  that  on  the  seventh  day  oi  May,  \2,9J^  for 
the  purpose  of  securing  the  indebtedness  evidenced  by  the  above 


able  without  demand  or  notice,  and 
full  power  and  authority  are  hereby 
given  to  the  said  payee  to  sell,  assign 
and  deliver  the  whole  of  the  said  securi- 
ties or  any  part  thereof,  or  any  substi- 
tute therefor,  or  any  additions  thereto 
or  any  other  securities  or  property 
given  unto  or  left  in  the  possession  of 
the  said  payee  by  the  undersigned  for 
safe  keeping  or  otherwise,  at  public  or 
private  sale  at  the  option  of  the  said 
payee  or  of  its  president,  or  treasurer, 
without  either  demand,  advertisement 
or  notice  of  any  kind,  which  are  hereby 
expressly  waived.  At  any  such  sale, 
the  said  payee  may  itself  purchase  the 
whole  or  any  part  of  the  property  sold, 
free  from  any  right  of  redemption  on 
the  part  of  the  undersigned,  which  is 
hereby  waived  and  released.  In  case 
of  sale  for  any  cause,  after  deducting 
all  costs  or  expenses  of  every  kind  for 
collection,  sale  or  delivery,  the  said 
payee  may  apply  the  residue  of  the 
proceeds  of  the  sale  or  sales  so  made, 
to  pay  one  or  more  or  all  of  the  said  lia- 
bilities to  the  said  payee  as  it  or  its 
president  or  treasurer,  shall  deem- 
proper,  whether  then  due  or  not  due, 
making  proper  rebate  for  interest  on 
liabilities  not  then  due,  and  returning 
the  over-plus,  if  any,  to  the  under- 
signed, who  agree  to  be  and  remain 
liable  to  the  said  payee  for  any  defi- 
ciency arising  upon  such  sale  or  sales. 
The  undersigned  do  hereby  authorize 
and  empower  the  said  payee  at  its  op- 
tion, at  any  time,  to  appropriate  and 
apply  to  the  payment  and  extinguish- 
ment of  any  of  the  above  named  obliga- 
tions or  liabilities,  whether  now  existing 
or  hereafter  contracted,  any  and  all 
moneys  now  or  hereafter  in  the  hands 
of  the  said  payee,  on  deposit  or  other- 
wise to  the  credit  of  or  belonging  to  the 
undersigned  whether  the  said  obliga- 
tions or  liabilities  are  then  due  or  not 
due.  C.  R.  Van  Duyn. 

J.  Z.  Briscoe." 


1.  Note  referred  to  in  the  text  was  as 
follows: 
^'%2^o.oo. 
Lincoln,  Nebraska,  January  j/,  1896. 

On  demand  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  Lin- 
coln Savings  Bank  and  Safe  Deposit 
Company,  or  order  at  said  bank  t7vo 
hundred  and  fifty  and  00  dollars,  and 
interest  at  the  rate  of  ten  per  cent,  per 
annum  from  date  until  paid  having  de- 
posited with  said  payee  as  collateral 
security  for  the  payment  of  this  or  any 

other  liability  or  liabilities  of to 

said  payee,  due  or  to  become  due,  or 
that  may  be  hereafter  contracted,  the 
following  property,  viz: 

Deed  three  hundred  and  twenty  acres 
land     Thayer    county,     N^ebraska,     the 

market  value  of   which  is  now  $ 

and  grant  to  said  payee  or  assigns  the 
right  to  call  for  additional  security 
should  the  value  in  the  judgment  of  the 
said  payee  or  assigns  decline  and  on 
failure  to  supply  the  amount  demanded, 
this  obligation  shall  be  deemed  to  be 
due  and  payable,  and  full  power  and 
authority  is  hereby  given  to  said  payee 
or  assigns  to  sell  and  assign  and  de- 
liver the  whole  of  said  property  or  any 
part  thereof,  or  any  substitute  there- 
for, or  any  addition  thereto,  at  public 
or  private  sale,  at  the  option  of  said 
payee  or  assigns  who  shall  have  the 
right  to  be  purchasers  themselves  at 
such  public  sale,  on  the  non-perform- 
ance of  this  promise,  or  the  non-pay- 
ment of  any  of  the  liabilities  above 
mentioned,  or  at  any  time  or  times 
thereafter.  And  after  deducting  all 
legal  or  other  costs  and  expenses  for 
collection,  sale  and  delivery,  said  payee 
or  assigns  is  to  apply  the  residue  of  the 
proceeds  of  such  sale  or  sales  so  to  be 

made  to  the  payment  of  any  of 

liabilities,  due  said  payee  or  assigns, 
as  they  shall  deem    proper,  returning 
overplus,  if  any,  to  the  undersigned. 
Due. C.  Ji.  Van  Duyn." 
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described  promissory  note  the  defendant  Charles  R.  Van  Duyn,  who 
was  then  seised  in  fee  of  the  premises  hereinafter  described,  did, 
together  with  the  defendant  Lydia  A.  Van  Duyn,  his  wife,  make,  exe- 
cute and  deliver  to  the  said  the  Lincoln  Savings  Bank  and  Safe  Deposit 
Company  their  certain  warranty  deed  in  words  and  figures  following^ 
to  wit:  (^setting  out  deed  verbatim).'^ 

6.  Said  deed  was  filed  for  record  in  the  office  of  the  county  clerk 
of  Thayer  county,  Nebraska,  January  2Jfth,  iS96,  and  recorded  in  book 
4  of  deeds  on  page  533. 

7.  Subsequently  the  said  the  Lincoln  Savings  Bank  and  Safe  Deposit 
Company  did  take  up  and  pay  off  trvo  interest  coupons  secured  by  a 
certain  mortgage  of  four  thousand  dollars  on  said  premises;  said 
interest  coupons  were  taken  up  and  paid  off  in  pursuance  of  the 
agreement  between  the  said  Lincoln  Savings  Bank  and  Safe  Deposit 
Company  and  the  defendants  Charles  R.  Van  Duyn  and  Lydia  A.  Van 
Duyn  to  the  effect  that  said  deed  shall  be  held  by  it  as  security 
therefor,  and  said  interest  coupons  were  in  words  and  figures  follow-^ 
ing,  to  wit:  {setting  out  interest  coupons  verbatim^?' 


1.  Deed  referred  to   in    text    was    as 
follows  : 
"<5b7  —  Warranty  Deed. 

Know  all  men  by  these  presents:  That 
Charles  R.  Van  Duyn  and  Lydia  A.  Van 
Duyn,  husband  and  wife,  of  the  county 
of  Lancaster  and  state  of  Nebraska,  for 
and  in  consideration  of  the  sum  of  one 
dollar  in  hand  paid,  do  hereby  grant, 
bargain,  sell,  convey  and  confirm  unto 
the  Lincoln  Savings  Bank  and  Safe  De- 
posit Company  of  the  county  of  Lancas- 
ter and  state  of  Nebraska,  the  following 
described  real  estate  situated  in  Thayer 
county  and  state  ol  Nebraska,  to-wit: 
{describing  realty),  and  we  do  hereby 
covenant  with  the  said  Lincoln  Savings 
Bank  and  Safe  Deposit  Company  and  to 
its  successors  and  assisjns,  that  we  are 
lawfully  seised  of  said  premises;  that 
they  are  free  from  incumbrances  ex- 
cept as  above  stated;  that  we  have  good 
right  and  lawful  authority  to  sell  the 
same;  and  we  do  hereby  covenant  to 
warrant  and  defend  the  title  to  said 
premises  against  the  lawful  claims  of 
all  persons  whomsoever. 

And  the  said  Lydia  A.  Van  Duyn 
hereby  relinquishes  all  her  interest  in 
and  to  the  abovQ  described  premises. 

Signed  this  seventh  day  of  May,  a.  d. 
189^.  Charles  R.  Van  Duyn. 

Lydia  A.  Van  Duyn. 

In  the  Presence  of 

Porter  Hedge. 
The  State  of  Nebraska,  \ 
Lancaster  County.  j 

On  this  eleventh  day  of  May,  A.  D. 
\^4,  before  me  Porter  Hedge,  a  notary 


public,  duly  commissioned  and  quali- 
fied for  and  residing  in  said  county, 
personally  came  Charles  R.  Van  Duyn 
and  Lydia  A.  Van  Duyn,  husband  and 
wife,  to  me  known  to  be  the  identical 
persons  described  in  and  who  executed 
the  foregoing  conveyance  as  grantors, 
and  acknowledged  the  said  instrument 
to  be  their  voluntary  act  and  deed. 

Witness  my  hand  and  notarial  seal 
the  day  and  year   last  above  written. 

(seal)  Porter  Hedge,  Notary  Public. 

My  Commission  expires  Mar.  jOy 
1^8." 

Indorsed:  —  "Warranty  Deed  from 
Charles  R.  Van  Duyn  and  wife  to  the 
Lincoln  Savings  Bank  and  Safe  Deposit 
Company,  The  State  of  Nebraska,  Thayer 
County,  ss.  Entered  on  Numerical 
Index,  and  filed  for  record  in  the  Clerk's 
Office  of  said  county,  the  twenty-fourth 
day  olfanuary,   i8g6,  at  4  o'clock  and 

minutes/,    m.,  and  recorded    in 

book  4  of  Deeds  on  page  Jjj.  G.  G. 
Pratt,  County  Clerk." 

2.  Interest  coupons  referred  to  in  text 
were  as  follows: 
"$jo. 

Beatrice,  Neb.,  Apr.  28th,  \%Q4. 

On  or  before  theyfrj/day  oi  April, 
i8g6,  for  value  received,  I  promise  to 
pay  Charles  Baker  or  order  thirty  dol- 
lars at  the  office  of  Burnham,  Truett  <5r* 
Mattis,  Beatrice,  Neb.,  with  interest 
from  maturity  at  the  rate  of  ten  per 
cent,  per  annum. 

Charles  R.  Van  Duyn. 
Lydia  A.  Van  Duyn. 

This  note  is  secured  by  mortgage. 
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8.  No  part  of  the  indebtedness  above  mentioned  has  yet  been  paid, 
excepting  the  sum  of  one  hundred  and  fifty-one  dollars  and  seventy-five 
cents,  which  was  paid  on  the  sixth  day  oi  May,  iS96,  and  there  is  now 
due  thereon  to  these  defendants  the  sum  of  three  thousand  four  hun- 
dred and  eighteen  dollars  and  eighty  cents  with  interest  on  the  sum  of 
ihree  thousand  and  eighteen  dollars  and  eighty  cents  at  the  rate  of  ten 
per  cent,  per  annum  from  the  sixth  day  oi  May,  iS96,  and  interest  at 
the  rate  of  ten  per  cent,  per  annum  on  the  sum  of  t7i'o  hundred  and 
_/f//y  dollars  from  the  thirty- fir st  C^^l^  oi  January,  1 8.9^,  and  interest 
at  the  rate  of  ten  per  cent,  per  annum  on  the  sum  of  one  hundred  and 
iiventy  dollars  from  the  first  day  oi  April,  i896,  and  interest  at  the 
rate  of  ten  per  cent,  per  annum  on  the  sum  of  thirty  dollars  from  the 
Jrst  day  oi  April,  iS96. 

9.  That  on  the  seventh  day  of  IVovember,  iS96,  this  defendant  John 
JE.  Hill,  as  receiver  of  the  Lincoln  Savings  Bank  and  Safe  Deposit 
Company,  commenced  an  action  in  the  District  Court  of  Thayer  county, 
Nebraska,  in  which  his  co-defendants  herein  were  defendants  and  in 
which  action  he  sought  for  the  foreclosure  of  his  said  lien  upon  the 
property  in  controversy  in  this  suit.  In  said  suit  the  defendant  and 
cross-complainant  herein,  Charles  E.  Baker,  was  a  defendant,  summons 
was  duly  issued  and  served  upon  the  resident  defendants  therein 
long  prior  to  the  commencement  of  this  suit  and  on  or  about  the 
eighth  day  of  November,  \W6,  a  summons  was  issued  therein  directed 
to  the  sheriff  of  Gage  county,  Nebraska,  for  the  defendant  Charles  E. 
Baker,  which  said  summons  was  not  served,  and  again  on  the  twenty- 
eighth  da.y  oi  July,  i897,  an  alias  summons  was  issued  therein  for 
defendant  Charles  E.  Baker  which  was  served  on  the  twenty-ninth  day 
oi  July,  i897,  and  these  defendants  allege  that  said  foreclosure  pro- 
ceeding in  said  District  Court  of  Thayer  county,  Nebraska,  is  still 
pending  and  undetermined  in  said  court;  that  the  property  in  con- 
troversy herein  is  in  custodia  legis  and  in  the  hands  of  said  District 
Court,  and  at  the  commencement  of  this  action  said  District  Court  of 
Thayer  county,  Nebraska,  had  full  jurisdiction  of  said  action  and  of 
the  rights  of  these  answering  defendants  and  of  the  said  Charles  E. 
Baker  in  and  to  the  property  in  controversy  in  this  suit,  and  had 
charge,  custody  and  control  of  said  property  and  jurisdiction  thereof; 
that  the  issues  tendered  in  the  petition  of  the  plaintiff  in  that  court 
with  respect  to  the  interests  of  the  said  Charles  E.  Baker  are  contra- 
dictory to  the  interests  of  the  said  Baker  as  tendered  in  his  cross-bill 
in  this  court.  And  these  defendants  further  allege  that  if  the  relief 
prayed  for  in  that  petition  be  granted  to  the  plaintiff  thereon  and 
the  relief  prayed  for  in  the  bill  of  the  complainants  herein  and 
cross-bill  of  the  defendant  Charles  E.  Baker  herein  should  all  be 
granted,  there  would  then  be  a  conflict  in  the  relief  so  granted  in 
this    court    with     the    relief    granted    in     the    District    Court    of 

%I20.  Co.,  New  York  City,  N.   V.,  for  interest 

Beatrice,  JVei>.,  Mch.  j/st,  i8q4.  due  on   a   principal   note    of  $^000.00. 

On   the  first  day  of  April,   1896,   we  This  note  bears  interest  at  the  rate  of 

promise  to  pay  to  the  order  oi  James  ten  per  cent,  per  annum  after  Charles 

B.  Russell  one  hundred  twenty  dollars,  R.    Van  Duyn  Extension  Coupon. 

at  the  banking  house  of  Gilman,  Son  dr"  Lydin  A.  Van  Duyn." 
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Thayer  county,  Nebraska,  and  a  conflict  of  jurisdiction,  all  of 
which  is  made  more  definite  by  the  production  of  a  certified 
copy  of  the  petition,  summons  and  the  service  thereon  in 
said  cause,  pending  in  the  District  Court  of  Thayer  county, 
Nebraska,  which  are  tendered  in  court  upon  the  hearing  of  this 
plea. 

All  of  which  matters  and  things  these  defendants  doth  aver  to  be 
true  and  plead  the  said  facts  to  the  said  complainants'  bill,  and  pray 
the  judgment  of  this  honorable  court  whether  they  ought  to  be 
required  to  make  any  other  or  further  answer  to  the  said  bill,  and 
pray  to  be  hence  dismissed  with  their  costs  and  charges  in  this  behalf 
most  wrongfully  sustained,  or  that  this  action  may  be  held  in  abey- 
ance until  after  the  termination  of  the  jurisdiction  of  the  District 
Court  of  Thayer  county,  Nebraska,  in,  over  and  to  the  property  in 
controversy  in  this  suit. 

John  E.  Hill,  Receiver 
of  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company. 
By  A.  S.  Tibbets  and  L.  C.  Burr,  their  Attorneys. 


'  >■  ss. 


The  State  of  Nebraska 
Lancaster  County. 

John  E.  Hill,  as  receiver  of  the  Lincoln  Savings  Bank  and 
Safe  Deposit  Company,  a  corporation,  makes  solemn  oath  and  says 
that  he  is  one  of  the  defendants;  that  the  foregoing  plea  is 
not  interposed  for  delay  and  that  the  same  is  true  in  point  of 
fact. 

John  E.  Hill,  Receiver. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  thirty-first 
day  oi  July,  a.  d.  iS97. 

W.  E.  Baker  ley,  Jr.,  Notary  Public. 

A.  S.  Tibbets,  and  L.  C.  Burr,  attorneys  for  the  answering  defend- 
ants the  Lincoln  Savings  Batik  and  Safe  Deposit  Company  and  John  E. 
Hill,  as  receiver  of  the  Lincoln  Savings  Bank  and  Safe  Deposit  Com- 
pany, do  hereby  certify  that  in  my  opinion  the  foregoing  plea  is  well 
founded  in  point  of  law. 

A.  S.  Tibbets,  and  Z.  C.  Burr. 


(d)  Subsequent  Mortgagee's  Assignee. 
Form  No.  14009.' 

In   the    Circuit  Court   of  the    United  States    for  the    District   of 
Nebraska. 

1.  This  cross-bill  is  copied  from  the        See    also,   generally,  supra,    note  2, 
original    papers     in     the    case.       The     p.  577. 
cross-complainant  sought  a  foreclosure 
against  the  cross-defendants. 
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William  D.  Galbraith,  Cross  Complainant/ 
against 

Solomon  C.  Maple .^  Phebe  A.  Maple ^  H.  C. 
Bigelo7V,  whose  first  name  is  Henry,  First 
National  Bank  of  Hebron,  Nebraska,  A. 
G.  Collins,  first  name  and  real  name  un- 
known, Henney  Buggy  Co7npany,  a  corpora- 
tion, H.  J.  Bemis,  first  and  real  name 
unknown,  Susie  Bemis,  Morris  A.  Bemis, 
and  Leatha  M.  Bemis,  Young,  Knode  6^* 
Co.,  a  partnership,  a?td  Claramon  Hunt, 
Cross  Defendants. 

To  the  Honorable  Judges  of  the  Circuit  Coxxvi  of  the  United  States  for 
the  District  oi  Nebraska: 
William  D.  Galbraith,  cross   complainant    herein,  a  citizen   of  the 

state  of  Nebraska,  and  the  same  party  who  is  made  a  defendant  to 

the  bill  in  JSina  Life  Insurance  Company  v.  Maple  et  al.,  exhibits  this 

his  cross  bill  and  states  as  follows: 

1.  Xi^on  July  17,  iWl,  the  sdi\d  Solomon  C.  Maple  executed  and 
delivered  to  the  said-^.  C.  Bigelo^v  his  certain  promissory  note  in 
writing  whereby  said  Maple  promised  to  pay  said  Bigelow  on  or  before 
Oct.  1,  i893,  the  sum  of  se7'en  hundred  and  fifty  dollars  with  interest 
thereon   at  the  rate  of  seven  per  cent,  per  annum  from  July  17,  i897. 

2.  To  secure  the  payment  of  the  said  note  and  on  the  same  day  the 
said  Solomon  C.  Maple  and  Phebe  Maple  his  wife,  executed  and  delivered 
to  said  H.  C.  Bigelow  a  certain  mortgage  deed  and  thereby  conveyed 
to  said  H.  C.  Bigelow  the  following  real  estate  situate  in  Thayer 
connty ,  Nebraska:  (describing  realty'). 

3.  Said  mortgage  was  conditioned  that  if  the  said  Solomon  C.  Maple 
or  his  heirs,  executors,  administrators  or  assigns  should  pay  to  the 
said  H.  C.  Bigelow,  his  executors,  administrators  or  assigns,  the  sum 
of  seven  hundred  and  fifty  dollars  on  \}ci^  first  day  of  October,  i893,  with 
annual  interest  at  the  rate  of  seven  per  cent.,  principal  and  interest 
payable  at  the  Thayer  County  Bank  of  Hebron,  Nebraska,  and  also  pay 
all  taxes  and  other  assessments  on  said  land  during  the  continu- 
ance of  this  mortgage  before  said  taxes  should  become  delinquent 
then  said  mortgage  should  be  void,  otherwise  to  remain  in  full  force 
and  effect.  Said  mortgage  was  further  conditioned  as  follows: 
(setting  out  condition).^ 

4.  Said  mortgage  was  duly  recorded  on  p.  2Jf9  of  Mortgage  Record 
3  in  the  office  of  the  county  clerk  of  Thayer  connty,  who  is  also  a 
register  of  deeds  therein,  on  Sep. 29,  iS91,  at  11  o'clock  A.  m. 

5.  No  part  of  the  debt  evidenced  by  said  note  has  ever  been  paid 

1.  Condition  referred  to  in  text  was  as  of  the  said  party  of  the   second  part. 

follows:  And  the  said  Solomon  C.  Maple  hereby 

"  That  on  default  in  payment  of  any  promises  and   agrees   to  and  with  the 

part  of  said    principal  or   interest,  or  said    H.    C.   Bigelow,    heirs,    executors 

taxes,  as  the  same  shall  become  due,  and  administrators  and  assigns  to  pay 

the  whole  of   the    moneys    hereby  se-  the  taxes,  money  and   interest  on  the 

cured    shall    become    payable    imme-  days  hereinbefore  specified,  and  to  ob- 

diately  upon  such  default,  at  the  option  serve  the  above  proviso;    and   that  in 
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except  the  interest  thereon  to  March  15,  iS97,  and  there  is  now  due 
and  unpaid  of  said  debt  the  principal  sum  of  seven  hundred  and  fifty 
dollars  ($750)  with  interest  thereon  at  ten  per  cent,  per  annum  from 
March  15,  i897.  Said  mortgage  deed  has  now  become  absolute  and 
this  cross  complainant  is  entitled  to  a  foreclosure  of  all  equities  of 
redemption  in  the  premises  conveyed  thereby. 

6.  Thereafter  and  long  prior  to  the  commencement  of  this  suit  the 
said  Jf.  C.  Bigelaw,  for  a  valuable  consideration,  indorsed  such  note 
as  follows:  '■'•H.  C.  Bi'ge/ow;"  and  said  note  together  with  said  mort- 
gage were  duly  delivered  to  this  cross  complainant,  and  he  is  now  the 
holder  and  owner  thereof. 

7.  No  proceedings  at  law  or  otherwise  have  been  instituted  for  the 
recovery  of  the  debt  secured  by  said  mortgage  nor  has  any  part 
thereof  been  collected  save  interest  as  aforesaid;  and  the  amount  due 
thereon  constitutes  a  first  and  paramount  lien  on  the  real  estate  above 
described,  prior  to  the  lien  claimed  by  the  ^tna  Life  Insurance  Co. 
of  Hartford,  Conn.,  or  to  any  other  claims  whatsoever. 

8.  The  cross  defendants  Solomon  C.  Maple,  Phebe  A.  Maple,  H.  C. 
BigeloTii,  whose  first  name  is  Henry,  a  citizen  of  the  state  of  Utah,  First 
National  Bank  of  Hebron,  Nebraska,  a  corporation  existing  under  the 
laws  of  the  United  States,  A.  G.  Collins,  first  and  real  name  unknown, 
a  citizen  of  Nebraska,  Claramon  Hunt,  a  citizen  of  the  state  of  Conn., 
Henney  Buggy  Co.,  a  corporation  existing  under  the  laws  of  the  state 
of  Illinois,  H.  J.  Bemis,  first  and  real  name  unknown,  Susie  Bemis, 
Morris  A.  Betnis,  Leatha  M.  Bemis,  the  said  four  last  named 
defendants  being  citizens  of  the'  state  of  Kansas,  Young,  Knode 
6^  Co.,  a  partnership,  organized  and  doing  business  in  the  state  of 
Nebraska,  and  the  yEtna  Life  Ins.  Co.  of  Hartford,  Conn.,  each  claims 
to  have  some  interest  in  the  premises  above  described,  the  said  Phebe 
A.  Maple  and  Susie  Bemis  claiming  a  dower  interest  therein,  but  what- 
ever the  sum  may  be  the  interest  of  each  of  said  defendants  is  inferior, 
subject  and  subsequent  to  the  lien  of  this  cross  complainant  by  virtue 
of  said  note  and  mortgage  as  above  set  forth. 

Wherefore  this  cross  complainant  prays,  that  the  cross  defendants, 
each  and  every  of  them  be  required  to  answer  the  foregoing  cross  bill 
but  not  upon  oath  or  affirmation,  the  benefit  of  which  is  expressly 
waived;  that  the  liens  of  each  and  every  of  the  said  cross  defendants 
upon  said  mortgaged  premises  may  be  decreed  to  be  subject,  inferior 
and  junior  to  that  of  this  cross  complainant's  mortgage;  that  said 
cross  defendants  may  be  foreclosed  and  forever  barred  of  all  right, 
title,  claim  and  equity  of  redemption  in  or  to  said  premises  or  any 
part  thereof;  that  an  account  may  be  taken  of  the  sum  due  on  the 
said  note  and  mortgage ;  that  the  premises  conveyed  by  said  mortgage 

case   any  of   said   taxes  shall  become  by    the   court    shall    be    awarded,    in 

delinquent,  that  the  said  party  of  the  addition    to   the  judgment,   as   an   at- 

second   part   may   pay  the   same   and  torney's  fee.     And  in  case  the  note  or 

add  the  amount   thereof  with  interest  coupons  secured  by  this  mortgage  shall 

thereon,  to  said  mortgage  money,  and  not    be    paid    when    due,    they    shall 

recover  the  same  as  part  thereof;  also  dcaw    interest   at   the    rate   of  ten   per 

that  in  case  of  the  foreclosure  of  this  cent,  per  annum   from   maturity  until 

mortgage,  a  reasonable  fee  to  be  fixed  paid." 
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deed  may  be  sold  according  to  law  under  the  order  of  this  court  and 
that  the  proceeds  of  said  sale  be  applied  first  to  the  amount  found  due 
this  cross  complainant  upon  said  note  and  mortgage  including  interest 
thereon  and  costs  herein;  and  a  reasonable  sum  as  an  attorney's  fee, 
that  upon  confirmation  of  said  sale  the  purchaser  thereat  may  be  put 
into  possession  of  said  premises  and  to  that  end  may  have  such  process 
from  this  court  as  may  be  necessary;  that  the  cross  defendants, 
Solomon  C.  Maple,  Phebe  A.  Maple  and  any  other  cross  defendant  or 
cross  defendants  whose  name  or  names  appear  upon  either  said  note 
or  said  mortgage  belonging  to  this  cross  complainant  as  aforesaid 
may  be  adjudged  to  pay  any  deficiency  which  may  remain  after 
■applying  the  proceeds  of  said  sale  to  the  payment  of  said  debt,  interest 
and  costs  and  attorney's  fee  as  aforesaid;  and  that  this  cross  com- 
plainant may  have  such  other  and  further  relief  as  may  be  just  and 
equitable. 

May  it  please  your  honors  to  grant  unto  your  orator,  this  cross 
complainant,  the  most  gracious  writ  of  subpoena  to  be  issued  out  of 
and  under  the  seal  of  this  honorable  court  directed  to  the  said  cross 
defendants  Solomon  C.  Maple,  Phebe  A.  Maple,  H.  C.  Bigelow,  whose 
first  name  is  Henry,  First  Natio7ial  Bank  of  Hebron,  Nebraska,  A.  G. 
Collitis,  first  and  real  name  unknown,  yEtna  Life  Insurance  Co.,  a  cor- 
poration, Henney  Buggy  Co.,  a  corporation,  H.  J.  Bemis,  first  and  real 
name  unknown,  Susie  Bemis,  Morris  A.  Bemis,  Leaf  ha  M.  Bemis, 
Young,  Knodecr'  Co.,  a  partnership,  and  Claramon  Hunt,  commanding 
each  and  every  of  them  to  appear  Ijefore  your  honors,  in  this  honor- 
able court  on  a  certain  day  and  under  a  certain  penalty  therein  to  be 
provided  to  answer  the  premises ;  and  further  to  abide  by  and  perform 
such  decree  herein  as  to  your  honors  shall  seem  meet,  and  thus  your 
orator,  as  in  duty  bound,  will  forever  pray,  etc. 

Charles  S.  Lobinger  and  O.  H.  Scott, 
Solicitors  for  cross  complainant,   William  D.  Galbraith. 

(  Verification?)^ 

{/)   Trustee  in  Subsequent  Deed  of  Trust. 

Form  No.  14010."^ 

(^Tiile  of  court  and  cause  as  in  Form  No.  5921.') 

Comes  now  the  defendant,  Ben  F.  Stone,  and  answering  the  petition 
of  plaintiff  herein  says: 

That  this  defendant  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  note  described  in  plaintiff's  petition 
and  sued  on  therein  is  due  and  unpaid  as  alleged,  and   therefore 

1.  See,  generally,  the  title  Verifica-  payment  of  a  promissory  note;  that 
TiONS.  afterward  the  said  coal  company  exe- 

2.  This  answer  is  based  upon  the  cuted  a  further  deed  of  trust  upon  the 
facts  set  out  in  Rubey  v.  Missouri  same  property  to  secure  certain  bonds 
Coal,  etc.,  Co.,  21  Mo.  App.  159.  It  issued  by  it;  that  the  Farmers  and 
appears  from  the  record  of  this  case  Traders'  Bank  held  a  number  of  these 
that  the  Missouri  Coal  and  Mining  bonds;  that  Ben  F.  Stone  was  the 
Company  executed  a  deed  of  trust  to  trustee  in  the  second  deed  of  trust  to 
the  Macon  Savings  Bank  to  secure  the  secure    said    bonds.     To  a  petition  by 
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denies  the  same.  That  on  April  SO.,  iS81,  the  defendant  the  Missouri 
Coal  6^  Mining  Co.  executed  and  issued  eighty  negotiable  bonds 
each  to  the  amount  of  %500  and  whereby  it  promised  and  agreed  to 
pay  said  sums  on  or  before  ten  years  after  said  date  with  interest  at 
6*^  payable  semi-annually.  That  on  the  same  day  the  said  last  named 
defendant  executed  and  delivered  to  this  defendant  a  certain  trust 
deed  conveying  the  following  described  property  in  trust:  {insert 
description').  Said  deed  was  conditioned  to  become  void  on  the  pay- 
ment of  said  bonds  in  accordance  with  their  terms,  and  further  pro- 
vided that  in  case  default  should  be  made  in  the  payment  of  said 
bonds  or  any  part  thereof  this  plaintiff,  as  trustee,  might  proceed  to 
advertise  the  property  thereby  conveyed  and  apply  the  proceeds  to 
the  payment  of  said  bonds  and  interest. 

That  said  deed  of  trust  was  duly  recorded  on  May  2,  \2>81,  in  the 
office  of  the  Recorder  of  Deeds  of  Macon  county,  Missouri. 

That  no  part  either  of  principal  or  interest  on  said  bonds  has  ever 
been  paid,  and  that  there  is  now  due  thereon  the  sum  of  ^0,000, 
with  interest  at  6^  payable  semi-annually  from  April  SO.,  i881. 

That  no  proceeding  at  law  or  otherwise  has  ever  been  instituted 
for  the  foreclosure  of  said  deed  of  trust  or  the  recovery  of  the 
amount  due  op  said  bond. 

That  this  defendant  is  informed  and  believes,  that  of  the  said 
bonds,  the  plaintiff,  as  assignee  of  Macon  Savings  Bank.,  is  the  legal 
holder  and  owner  oi  fifty-four  thereof,  amounting  to  the  sum  of 
twenty-seven  thousand  dollars  face  value  i^lfiOO').  And  that  the 
defendant,  \Sd!/««^/y^.  Wilson.,  as  the  assignee  of  the  Farmers  and 
Traders'  Bank,  is  the  legal  holder  and  owner  of  the  balance  and 
remainder  thereof,  to  wit:  tiventy-six  thereof,  amounting  to  the  sum 
of  thirteen  thousand  do\\ar&  face  value  ($1S,000). 

And  this  defendant  prays  the  court,  that  if  it  be  found  on  the  trial 
of  this  cause,  that  the  note  and  deed  of  trust  sued  on  by  plaintiff 
yet  remain  unsatisfied,  and  that  the  said  plaintiff's  deed  of  trust 
ought  to  be  foreclosed,  then,  that  this,  his  answer,  be  taken  and  held 
as  a  cross-action  in  said  cause,  and  that  judgment  be  rendered  on 
said  bond  in  favor  of  the  respective  holders  thereon,  as  aforesaid, 
and  that  the  said  deed  of  trust  to  secure  said  bonds  be  foreclosed, 
and  that  the  equity  of  redemption  of  the  said  Missouri  Coal  and 
Mining  Company  in  and  to  the  property  conveyed  be  forever  closed. 
And  that  the  property  so  conveyed  to  secure  said  bond  be  sold  under 
the  order  of  this  court,  for  the  purpose  of  discharging  and  satisfying 
the  several  judgments  so  rendered  and  for  other  general  and  proper 
relief. 

{Concluding  with  signature  of  attorney  as  in  Form  No.  6921.') 

the  savings  bank  to  foreclose  its  deed  said   named  company  to  secure  a  cer- 

of  trust.  Stone,  who  was  made  a  party,  tain  promissory  note  given  to  Sharp  & 

filed  this  answer.     William  Forcht,  as  Co.,    the   court   tried    the    issues    pre- 

surviving  partner  and  administrator  of  sented  by  the  interplea  without  the  in- 

Thomas  G.  Sharp  &  Co.,  was  made  a  tervention  of  a  jury  and  decided  against 

party  to  the  proceedings  on   his  own  Forcht,   which  judgment  was  affirmed 

motion  and  filed  his  interplea  claiming  on  appeal. 

part   of    the   property   by   virtue   of  a        See    also,   generally,   supra,   note   2, 

third  deed  of    trust   executed    by   the  p.  577. 
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(3)  By  Prior  Lien  Holder.^ 
(a)  Chattel  Mortgagee. 

Form  No.  i  4  o  i  i  .* 

(Precedent  in  Simons  v.  Pierce,  16  Ohio  St.  215.) 
\(J^enue  and  title  of  court  and  cause  as  in  Form  No.  1386.') 
Comes  now  the  defendant  Henry  W.  Simons  and  for  his  sole  and 
separate  answer  to  plaintiff's  petition  herein  says:]^ 

1.  That  on  the  ^^^day  of  August,  a.  d.  i2>60,  the  defendant,  Joseph 
G.  Simons,  was  indebted  to  this  defendant  in  the  sum  of  one  hundred 
sixty-two  and  If2-100  dollars,  on  a  note  and  book-account  and  for  the 
furnishing  of  lumber  and  paying  for  labor  for  the  erection  and  con- 
struction of  the  shop  or  office,  being  the  building  now  standing  and 
being  upon  said  premises  described  in  the  petition  of  the  plaintiffs. 
That  said  building  was  then  standing  upon  lands  in  the  possession  of 
the  said  Henry  W.  Simons,  about  two  miles  east  of  the  present  loca- 
tion. 

2.  The  sdLid  Joseph  G.  Simons,  dtsiving  to  remove  said  building  to 
the  land  upon  which  it  now  stands,  and  which  land  was  then  leased 
by  the  said  Joseph  G.  Simons  for  a  then  short  time,  to  wit,  on  the 
22d  day  of  August,  a.  d.  i%60,  in  order  and  for  the  purpose  of 
securing  to  the  said  Henry  W.  SimoTis  the  payment  of  said  sum  of 
one  hundred  sixty-two  and  Jf^-100  dollars  in  one  year  from  said  22d 
day  oi  August,  a.  b.  iWO,  with  interest  thereon,  executed  and  deliv- 
ered to  the  said  Henry  W.  Simons  a  chattel  mortgage  of  said  shop  or 
building,  whereby  the  said  Joseph  G.  Simotis  bargained  and  sold  to 
the  said  Henry  W:  Simons  said  shop  or  building,  and  which  chattel 
mortgage  had  a  condition  thereunder  written,  to  the  effect  that,  if 
the  said  Joseph  G.  Simons  shall  well  and  truly  pay  to  the  said  Henry 
W.  Simons  the  said  sum  of  %162.Jf2,  in  one  year  from  the  date  thereof, 
with  the  interest,  then  the  said  conveyance  was  to  be  null  and  void, 
otherwise  to  remain  in  full  force  and  virtue  in  law.  Which  chattel 
mortgage,  with  the  filings  and  indorsements  thereon,  is  herewith 
filed,  marked  Exhibit  A. 

3.  On  said  22d  day  oi  August,  i860,  the  defendant  deposited  said 
chattel  mortgage  with  the  clerk  of  the  township  of  Williamsfield,  in 

1.  Answer  setting  up  prior  equitable  lien  court  of  common  pleas.  The  supreme 
in  a  proceeding  in  which  the  parties  court,  however,  reversed  the  judgment, 
were  alleged  to  have  a  subsequent  lien  holding  that  the  demurrer  should  have 
should  not  be  considered  frivolous,  been  overruled,  for  the  reason  that  the 
Older  V.  Russell,  8  (N.  Y.)  App.  Div.  priority  of  a  chattel  mortgage  upon  a 
518.  Theanswer  is  set  out  in  substance  frame  building,  subsequently  removed 
in  the  report  of  the  case.  by  the  mortgagor  to  and   upon   other 

Cross-bill  of  senior  judgment  creditor,  lands,  is  not  defeated  or  affected  by  a 

which    merely    charged    notice   of   the  subsequent  mortgage  upon  such  other 

prior  equity,  may  be  answered  by  a  gen-  lands  given  by  the  same  mortgagor  to 

eral  denial  without  specific  averments,  a  mortgagee  having  full  knowledge  of 

But  the  cross-bill  in  such  a  case  should  the  prior  chattel  mortgage, 

allege  all  the  facts  necessary  to  show  See   also,    generally,   supra,    note  2, 

notice  to  the  mortgagee.     Blair  v.  St.  p.  577. 

Louis,  etc.,  R.  Co.,  27  Fed.  Rep.  176.  3.  The  matter  supplied  and  to  be  sup- 

2.  A  general  demurrer  interposed  plied  within  []  will  not  be  found  in  the 
to   this   answer  was  sustained    by  the  reported  case. 
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said  county  oi  Ashtabula,  where  the  ssixd  Joseph  G.  Simons  then  and 
still  resides,  and  where  said  building  then  was  and  still  is. 

4.  The  clerk  of  said  township  of  Williamsfield,  on  said  22d  day  of 
August,  i860,  received  said  chattel  mortgage,  and  indorsed  thereon 
the  time  of  receiving  it,  and  deposited  the  same  in  his  office,  where 
the  same  has  ever  since  remained,  up  to  the  time  of  the  commence- 
ment of  this  action. 

5.  Afterwards,  to  wit,  on  the  18th  day  of  August,  a.  d.  1S6I,  the 
said  sum  of  %162.Jf.2  with  the  interest  thereon  remaining  wholly  due 
and  unpaid,  this  defendant  refiled  said  chattel  mortgage  in  the  office 
of  the  clerk  of  said  township  of  Williamsfield,  where  the  said  Joseph 
G.  Simons  then  resided,  with  a  statement  exhibiting  the  interest  of 
this  defendant  in  said  building,  on  said  18th  day  of  August,  186I, 
claimed  by  virtue  of  said  mortgage;  which  statement  is  appended  to 
and  is  a  part  of  said  Exhibit  A. 

6.  After  the  execution  and  delivery  of  said  chattel  mortgage  by 
the  said  Joseph  G.  Simons  as  aforesaid  to  this  defendant,  the  said 
Joseph  G.  Simons  removed  said  building  on  to  the  land  described  in 
said  petition,  and  afterwards  purchased  said  land  and  acquired  the 

•  legal  title  thereof. 

7.  At  the  time  of  the  execution  of  the  mortgage  mentioned  in  said 
petition,  to  said  Alanson  Slater,  he,  the  said  Alanson  Slater,  had  full 
knowledge  of  the  existence  of  said  chattel  mortgage,  and  of  the 
rights  of  this  defendant. 

8.  No  part  of  said  sum  of  %162.Jf2  has  been  paid  by  the  said  Joseph 
G.  Simons,  and  the  same  now  remains,  with  the  interest  thereon  from 
the  22d  day  of  August,  a.  d.  i2>60,  wholly  due  and  unpaid  to  the 
•defendant. 

9.  This  defendant  therefore  asks  that  the  said  building  may  be 
sold,  and  the  proceeds  of  such  sale  be  applied  in  payment  of  his 
aforesaid  claim  and  demand  against  the  said  Joseph  G.  Simons,  and 
for  such  other  and  further  relief  as  equity  may  require. 

[(^Concluding  with  signatures  of  defendant's  attorneys  and  verification 
^s  in  Form  No.  5929.^^ 

(fi)  Senior  Judgment  Lien  Holder.'^ 

Form  No.  i  4  o  i  2  . 

(Precedent  in  People's  Loan,  etc.,  Bank  v.  Garlington,  (S.  Car.  1899) 
32  S.  E.  Rep.  515.)* 

\{Title  of  court  and  cause  as  in  Form  No.  1SS9.')^ 

1.  The  matter  to  be  supplied  within  sought  to  be  foreclosed;  and  it  is  not 
f]  will  not  be  found  in  the  reported  case,  helped  in  this  respect  by  anything  con- 

2.  Lien  mtut  be  Alleged.  —  In  Duden-  tained  in  the  complaint  tending  to  show 
hofer  V.  Johnson,  144  Ind.  631,  it  was  that  fact,  since  a  cross-complaint  must 
held  that  a  cross-complaint  in  an  ac-  be  complete  in  itself,  without  aid  from 
tion  to  foreclose  a  mortgage,  which  the  other  pleadings  in  the  case. 
«etsupa  judgment  procured  against  the  3.  Upon  the  issues  joined  in  this  and 
mortgagor  before  the  execution  of  the  other  answers,  the  case  was  referred  to 
mortgage,  is  fatally  defective  on  de-  the  referee  to  take  testimony, 
murrer  if  it  fails  to  state  that  such  See  also,  generally,  supra,  note  2, 
judgment  is   a  lien   on    the   premises  p.  577. 
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The  defendants  John  W.  Ferguson  and  C.  C.  Featherstone,  partners 
practicing  law  under  the  firm  name  of  Ferguson  6^  Featherstone, 
answer  the  complaint  herein  as  follows:  (i)  They  have  no  knowl- 
edge, or  information  sufficient  to  form  a  belief,  as  to  the  allegations 
contained,  except  so  much  thereof  as  alleges  that  these  defendants 
claim  some  interest  in  the  premises  described  in  the  complaint,  by 
way  of  lien.  This  they  admit,  but  they  deny  that  the  lien  claimed 
by  them  is  junior  to  that  of  plaintiff.  (2)  The  said  defendants 
allege  that  on  the  7th  day  of  December,  i891,  the  defendant  _/(?/;«  D. 
Garlington  confessed  judgment  to  them  in  the  sum  of  one  thousand 
dollars,  and  at  a  cost  of  nine  and  90-100  dollars,  which  said  judgment 
was  on  the  Ith  day  of  December,  i891,  duly  entered,  docketed,  and 
enrolled  in  the  office  of  the  clerk  of  court  iox  Laurens  county;  that 
on  the  same  day  execution  was  duly  issued  on  said  judgment;  that 
no  part  of  said  judgment  has  been  paid,  and  these  defendants  are 
the  owners  and  holders  thereof.  Wherefore  defendants  pray  that 
they  may  have  such  relief  as  to  the  court  shall  seem  just  and  proper. 
Ferguson  qt'  Featherstone,  Defendants'  Attorneys. 

(4)  By  Subsequent  Purchaser. 

(fl!)  In  General. 

aa.  Alleging  Fraud. 

Form  No.  i  4  o  i  3 .' 

(Precedent  in  Sweetzer  v.  Diehl,  14  Mont.  499.) 

\{yenue  and  title  of  court  and  cause  as  in  Form  No.  1829.^ 
Comes  now  the  defendant  Lee  Mantle  and  for  his  separate  answer 
to  the  complaint  herein  says: 

This  defendant j2  admits  that  on  or  about  the  sixteenth  didiy  of  April, 
iS90,  for  a  valuable  consideration  and  by  regular  deed  of  conveyance, 
the  said  George  B.  Diehl  and  wife  sold,  granted,  and  conveyed  the 
premises  described  in  plaintiff's  complaint  to  this  defendant,  subject 
to  plaintiff's  mortgage;  but  defendant  denies  that  he  covenanted  with 
and  promised  the  said  George  B.  Diehl,  except  as  hereinafter  set 
forth,  as  part  or  for  any  consideration  therefor,  that  he,  the  said 
J/a«//(?, would  assume  and'  pay  the  plaintiff's  said  mortgage.  Admits 
that  the  deed  executed  by  the  said  George  B.  Diehl  and  wife  to  him 
contained  the  following  clause,  to  wit:  "Subject  to  a  mortgage  of 
thirteen  hundred  {%!, 300')  dollars  made  by  the  parties  of  the  first  part 
to  M.  Bolles  &=  Co.,  of  Boston,  bearing  interest  at  eight  per  cent., 
payable   half-yearly,    which    mortgage,    together  with    the    interest 

^'    1.  This  answer,   alleging    a  fraudu-  See  also  supra,   note  2,  p.  577  ;  and 

lent  insertion  of  the  assumption  clause  supra,  note  2,  p.  584,   relating  to  fraud 

in   the   mortgage,    was    held     good    as  as  a  defense. 

against  a  demurrer,  on  the  following  2.  The  matter  enclosed  by  and  to  be 

grounds:     i.  That  the  facts  therein  set  supplied  within  []  will  not  be  found  in 

forth  are  not  sufficient  to  constitute  a  the  reported  case, 
defense;    2.  That  the  answer  is  uncer- 
tain and  ambiguous. 
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thereon,  the  party  of  the  second  part  hereby  assumes  and  agrees  to 
pay,  according  to  the  tenor  thereof,"  but  alleges  that,  at  the  time  of 
the  execution  of  said  deed,  and  the  acceptance  thereof  by  him,  it  was 
without  the  knowledge  on  his  part  that  the  said  deed  contained  the 
said  clause,  and  that  he  had  no  knowledge  of  the  fact  that  the  said 
deed  did  contain  said  clause  until  this  action  was  brought;  that,  at 
the  time  of  the  execution  of  the  said  deed,  one  Charles  Jeffreys  was 
the  agent  of  the  said  defendant  Mantle,  and  acted  for  the  said  Mantle 
in  the  purchase  of  the  said  property;  that  the  only  authority  given 
by  the  said  Mantle  to  the  said  Jeffreys  for  the  purchase  of  the  said 
property  was  to  purchase  the  said  property  from  the  said  George  B. 
Diehl,  subject  to  plaintiif's  mortgage;  that  the  said  agent,  Charles 
Jeffreys,  had  no  authority  to  bind  the  said  defendant,  in  assuming 
and  agreeing  to  pay  the  said  mortgage;  and  that  the  said  Charles 
Jeffreys,  in  accepting  a  deed  containing  a  clause  hereinbefore  set  forth, 
acted  without  authority  and  without  defendant's  knowledge.  Defend- 
ant denies  that,  in  part  of  any  consideration  for  the  conveyance  of 
said  property,  he  promised  the  said  George  B.  Diehl,  that  he,  the  said 
Mantle,  would  assume  and  pay  the  plaintiff's  said  mortgage.  Denies 
that  he  accepted  the  deed  of  conveyance,  and  denies  that  at  his 
instance  and  request  the  same  was  recorded  on  the  nineteenth  day  of 
April,  i890,  in  book  23  of  deeds,  page  34^;  but,  on  the  contrary 
thereof,  defendant  alleges  that  he  has  never  seen  the  said  deed,  or 
accepted  the  same,  and  that  the  same  was  received  by  his  said  agent, 
Charles  Jeffreys,  as  hereinbefore  set  forth,  and  who  recorded  the 
same  without  the  knowledge,  consent,  or  authority  of  said  defendant. 
Defendant  denies  that  he  is  now  the  owner  of  the  said  property. 
For  further  answer,  defendant  alleges  that,  at  the  time  of  the  execu- 
tion of  the  said  deed,  it  was  fully  understood  and  agreed  upon  by  and 
between  the  said  George  B.  Diehl  and  Hannah  Diehl  and  the  said 
Charles  Jeffreys,  as  agent  of  the  defendant,  that  the  same  deed  should 
be  made  subject  to  the  mortgage  of  thirteen  hundred  i%l,300')  dollars 
existing  on  said  premises,  and  that  the  said  property  should  be  taken 
subject  to  said  mortgage;  and  defendant  alleges  that  through  fraud, 
imposition,  and  deceit  of  said  George  B.  Diehl,  a  clause  was  inserted 
in  said  deed,  as  set  forth  in  plaintiff's  complaint,  the  said  George  B. 
Diehl  thereby  fraudulently  seeking  to  bind  said  defendant  to  assume 
and  agree  to  pay  the  said  mortgage,  but  that  the  said  mortgage  was 
not  assented  to  by  the  said  Charles  Jeffreys,  as  agent  of  the  said 
defendant,  and  the  said  deed  was  accepted  by  the  said  Jeffreys  with- 
out knowledge  of  the  fact  that  the  said  clause  existed  therein, 

[Wherefore,  defendant  prays  that  he  may  be  dismissed  with  his 
costs,  and  for  all  other  proper  relief. 

Corbett  6^  Welcome, 
Attorneys  for  defendant,  Lee  Mantle. 

{Verification.^))^ 

bb.  Alleging  Payment.* 

1,  The  matter  enclosed  by  and  to  be        2.  Payment  as   a  defense,  see  supra, 
supplied  within  [  ]  will  not  be  found  in     note  2,  p.  6ii. 

the  reported  case.  Precedents  —Payment.  — Answer    to 
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Form  No.  1 4  o  i  4  . 
(Precedent  in  Equitable  Mortg.  Co.  v.  Vore,  7  Kan.  App.  630.)* 

[(^Commencing  as  in  Form  No.  1S987,  and  continuing,  admitting  the 
execution  of  the  note  and  mortgage  and  that  they  had  assumed  payment  of 
the  same.,  defendant' s  separate  a?iswer  further  alleged.-y]^  That  when  the 
said  note  and.  mortgage  were  executed,  and  as  a  part  of  the  same 
transaction,  the  company  had  executed  to  the  said  Vore  a  written 
agreement  providing  in  substance  that  Vore  might  make  payments  to 
the  company  at  any  time  before  the  note  became  due,  and  to  be 
applied  on  the  note,  and  that  when  Patterson  bought  the  land  Vore 
had  assigned  in  writing  said  written  agreement  to  him;  and  that  on 
the  16th  ddiy  oi  June,  1888,  Patterson  had  paid  one  Ledrue  Guthrie,  for 
the  plaintiff,  the  sum  of  %JfO0  to  apply  on  said  note;  that  Guthrie 
was  the  agent  of  plaintiff  when  the  payment  was  made,  and  authorized 
and  empowered  by  plaintiff  to  receive  the  money  on  the  note  and  to 
receipt  therefor,  and  that  Guthrie  had  executed  to  Patterson  a  written 
receipt  for  the  money  at  the  time  payment  was  made. 

[And  this  plaintiff  further  says  that]^  he  had  not  defaulted  in  the 
payment  of  interest  on  said  note,  but  had  always  promptly  paid  the 
plaintiff  all  interest  as  the  same  became  due  and  payable. 

[Wherefore,  (continuing  and  concluditig  as  in  Form  No.  13987\^ 

cc.  Alleging  Prior  Foreclosure. 

Form  No.  14015.^ 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  1323. ) 
Comes  now  this  defendant  Banks  Belk,  and  answering  the  complaint 
of  the  plaintiff  herein  says: 

That  as  to  the  alleged  mortgage  lien  upon  said  land  in  the  said 
complaint  mentioned,  the  defendant  avers  that  he  is  the  owner  and 
in  possession  thereof,  by  virtue  of  the  said  deed  from  said  Milten- 
berger  to  him,  referred  to  in  said  complaint,  and  that  the  notes 
sued  upon  in  this  action  are  the  first  two  notes  mentioned  in  said 
mortgage;  that   the   third  note    mentioned    in  said    mortgage,   and 

bill  alleging  payment  is  set  out  in  sub-  2.  The  matter  enclosed  by  and  to  be 

stance  in  Brown  v.  Hardcastle,  63  Md.  supplied  within  [  ]   will  not  be  found 

484.  in  the  reported  case. 

Tender.  —  For   the    form    of  a  cross-  3.  This   answer  is  substantially  that 

complaint    to    a    complaint    for    fore-  made   by    the    defendant  in    Minor   v. 

closure,  alleging  tender  of  full  amount  Hill,  58  Ind.  176,  in  which  case  it  was 

due    on    note    and    plaintiff's    refusal  held,  on  appeal,  that  the  lower  court 

to    accept     the     same,    see     the     title  erred  in  holding  the  answer  to  be  bad. 

Cross-complaints,   vol.    5,    Form    No.  for  the  reason  that  the  holder  of  a  mori- 

6741.  gage    on    real  estate,   and    on    several 

1.  A  verified  reply  was  filed  to  this  promissory  notes  secured  thereby,  pay- 
answer  and  upon  the  issue  raised,  the  able  on  different  times,  cannot,  after 
jury  returned  a  verdict  in  favor  of  the  having  foreclosed  the  mortgage  for 
defendant,  and  the  judgment  accord-  the  note  last  due  only,  again  fore- 
ingly  rendered  was  affirmed  by  the  close  for  the  residue  of  such  notes  as 
court  of  appeals.  against    a     purchaser    without     notice 

See   also,    generally,   supra,   note   2,  after  the  first  foreclosure. 

p.  577.  See  also,  supra,  note  2,  p.  577. 
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the  one  last  falling  due,  secured  thereby,  was,  by  the  plaintiff's 
intestate,  sued,  and  the  said  mortgage  by  him  foreclosed^  at  the  Sep- 
tember term,  i875,  of  the  Elkhart  Circuit  Court;  that,  in  said  action, 
the  present  defendants,  John  La  County  Philip  M.  Henkel,  and  also 
Joseph  Miltenberger,  this  defendant's  grantor,  then  in  possession  of 
said  land,  were  made  defendants;  and  such  proceedings  were  therein 
had  that  on  the  sixth  day  of  September,  i873,  said  Henry  B.  Hill 
obtained  a  judgment  on  said  note  for  the  amount  thereof  and  interest, 
and  a  decree  for  the  foreclosure  of  said  rhortgage  and  sale  of  the 
said  land  to  satisfy  the  said  judgment,  interest  and  costs;  and  there- 
after the  said  Hill  caused  the  same  to  be,  by  the  sheriff  of  said 
county,  duly  advertised,  and  the  said  land  was,  by  the  said  sheriff, 
on  \.\\Q  Jirst  day  oi  November,  iS73,  duly  sold  by  virtue  of  such  decree 
and  order  of  sale;  and  the  defendant  avers  that  the  plaintiff's  intes- 
tate was,  and  continued  to  be,  the  owner  of  all  said  notes  from  and 
after  the  said  twelfth  day  of  April,  iS63,  and  was  such  owner  at  the 
time  said  action  of  foreclosure  was  by  him  brought  on  the  note  last 
mentioned  in  his  said  mortgage,  and  at  the  time  of  such  judgment, 
decree  and  sale  aforesaid;  and  that  the  notes  sued  upon  in  this 
action  were,  at  the  time  said  other  action  was  begun,  due  and  pay- 
able, and  had  long  theretofore,  viz.,  nine  years,  been  due;  that  this 
defendant  was  negotiating  for  the  purchase  of  said  land  from  said 
Miltenberger  at  the  time  the  same  was  so  advertised  for  sale  by  the 
said  sheriff,  and  did  purchase  the  same  and  receive  said  deed  from 
said  Miltenberger,  referred  to  in  said  complaint,  on  the  twenty-eighth 
day  of  October,  i2>73,  and  paid  to  said  Miltenberger  the  full  con- 
tract price  therefor,  save  and  except  the  said  mortgage  debt  so  fore- 
closed, and  for  which  the  said  land  was  about  to  be  sold  by  the 
sheriff,  which  the  defendant  was  to  pay  as  a  part  of  the  purchase- 
price  of  said  land,  and  which  was  the  mortgage  debt  referred  to  in 
said  deed;  and  the  defendant  avers  that  at  the  time  of  such  negotia- 
tion with,  and  purchase  from,  said  Miltenberger,  he  had  no  knowledge 
whatever  that  the  notes  now  sued  upon  were  unpaid,  but  believed 
they  had  been  paid,  and  that  said  judgment  and  decree  of  foreclosure 
constituted  the  sole  and  entire  lien  remaining  on  said  land  by  virtue 
of  such  mortgage,  and  he  purchased  said  land,  and  paid,  and  so 
agreed  to  pay,  the  contract  price  therefor,  upon  the  full  faith  and 
belief  that  as  the  owner  of  such  land,  with  a  legal  right  to  redeem 
the  same  from  such  sale,  he  would,  by  such  redemption,  wholly  extin- 
guish the  lien  of  said  mortgage  upon  the  said  land;  and  he  did, 
within  the  time  allowed  by  law,  redeem  the  said  land  from  such  sale, 
and  pay  to  the  purchaser  thereof  the  sum  he  had  paid  therefor,  and 
interest,  amounting  to  three  hundred  dollars;  and  defendant  avers 
that  all  of  said  notes  arose  out  of  an  entire  contract,  viz.,  for  the 
purchase  of  said  land  by  said  La  Count. 

Wherefore  {continuing  and  concluding  as  in  Form  No.  13990). 

dd.  Alleging  Usury. ^ 

1.  TTsorymay  be  set  up  as  a  defense  in  20  Wis.  407;  Wheaton  v.  Voorhis,  (Su- 
an  action  to  foreclose.  Union  Bank  v.  preme  Ct.  Spec.  T.)  53. How.  Pr.  (N.Y.) 
Bell,  14  Ohio  St.  lOo;  Fay  v.  Lovejoy,     319;  Price   v.   Pollock,  47  Ind.  362;  13 
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Form  No.  140  I  6.' 

{Commencement  as  in  Form  No.  IJfiOd.') 

Joint  and  several  answer  of  Walter  S.  Miller  z.nd  Joseph  Ware, 
defendants  to  the  bill  of  complaint  of  Simon  Brolasky,  etc. 

These  defendants  respectively  now  and  at  all  times  hereafter  saving 
and  reserving  to  themselves  all  and  all  manner  of  benefit  and  advantage 
of  exception  to  the  many  errors,  uncertainties  and  imperfections  in 
the  said  bill  of  complaint  contained,  for  answer  thereunto  or  unto  so 
much  thereof  as  these  defendants  are  advised  it  is  material  or  neces- 
sary for  them  to  make  answer  unto,  severally  answering  say: 

That  they  deny  that  the  bond  and  mortgage  given  by  said  Clark  to 
the  complainant  were  given  for  a  bona  fide  and  valid  consideration. 
Said  defendants  further  say  that  they  have  been  informed  and 
believe,  and  therefore  charge,  that  the  said  Clark  was  the  proprietor 
and  keeper  of  a  hotel  or  boarding-house,  at  Cape  Island;  that,  being 
in  need  of  large  sums  of  money  with  which  to  pay  certain  debts,  and 


Am.  &  Eng.  Encycl.  of  L.  (2d  ed.) 
'819. 

Mortgagor  may  set  np  as  a  counter- 
claim that  the  mortgage  is  void  for 
usury  and  is  a  cloud  upon  his  title, 
asking  that  the  mortgage  be  canceled. 
Myers  v.  Wheeler,  24  N.  Y.  App.  Div. 
327;  Equitable  L.  Assur.  Soc.  v.  Cuy- 
ler,  12  Hun  (N.  Y.)  247  {affirmed  in  75 
N.  Y.  511). 

To  bill  by  junior  mortgagee  the  mort- 
gagor may  file  a  cross-bill  setting  up 
usury  in  the  first  mortgage.  Davis  v. 
Cook,  65  Ala.  617.. 

Beqaisites  of  Answer,  etc.  —  Generally. 
—  See  supra,  note  2,  p.  577.  See  also 
the  title  Usury. 

Certainty.  —  When  usury  is  pleaded 
as  a  counterclaim  or  as  a  defense  to  a 
foreclosure  proceeding,  it  must  be  set 
out  with  such  certainty  and  precision 
that  it  appear  on  the  face  of  the  plead- 
ing that  an  usurious  contract  had  been 
entered  into.  Myers  v.  Wheeler,  24 
N.  Y.  App.  Div.  327  {citing  National 
Bank  v.  Lewis,  75  N.  Y.  516;  27  Am. 
&  Eng.  Encycl.  of  L.  1040). 

Answer  to  foreclose  pleading  usury 
should  set  out  the  facts  constituting  the 
usury.     Mosier  v.  Norton,  83  111.  519. 

Information  and  Belief  . — Answer  to 
bill  to  foreclose,  alleging  usury  on 
information  and  belief,  is  insufficient 
where  it  appears  that  the  allegation  is 
false  from  affidavits  on  file.  Kay  v. 
Churchill,  (Supreme  Ct.  Spec.  T.)  10 
Abb.  N.  Cas.  (N.  Y.)  83. 

Precedents.  —  Answer  in  the  nature  of 
a  cross-bill  setting  up  usury  is  set  out 
in  substance  in  Davis  v.  Cook,  65  Ala. 
617. 


Defense  of  usury  is  sufficiently 
pleaded  by  an  averment  in  the  answer 
"  that  the  claim  of  the  complainant  is 
usurious,  and  that  the  contract  provides 
for  a  bonus  in  the  nature  of  a  usurious 
rate  of  interest,"  although  it  is  further 
alleged  that,  by  reason  thereof,  the 
complainant  is  not  entitled  to  recover 
any  interest  on  the  amount  advanced 
under  the  terms  of  said  contract,  while 
in  truth,  under  the  statute  in  force, 
only  the  excess  over  the  lawful  rate  of 
interest  was  forfeited.  Anderson  v. 
Smith,  108  Mich.  69. 

An  allegation  that  the  mortgagor  re- 
ceived but  $2,200  on  a  mortgage  of 
$2,800  is  not  sufficient  to  present  an 
issue  that  the  mortgage  is  usurious, 
and  an  allegation  that  the  sum  of  $28 
was  reserved  on  the  false  statement 
that  it  was  charged  as  a  commission 
for  procuring  the  loan  does  not  amount 
to  an  allegation  that  the  mortgage  was 
usurious.  Myers  v.  Wheeler,  24  N.  Y. 
App.  Div.  327  {citing  Booth  v.  Swezey, 
8  N.  Y.  276;  Mortin  v.  Thurber,  85  N. 
Y.  550;  Guggenheimer  v.  Geiszler,  8r 
N.  Y.  293). 

1.  This  answer  is  based  upon  the 
facts  and  the  answer  set  out  in  sub- 
stance in  Brolasky  v.  Miller,  8  N.  J. 
Eq.  626,  in  which  case  the  bond  and 
mortgage  were  held  to  be  usurious. 
On  appeal,  however,  the  court  of  errors 
and  appeals  reversed  the  decree,  upon 
the  ground  that  the  charge  of  usury, 
although  properly  set  up,  was  not 
satisfactorily  made  out  by  the  evi- 
dence. 

See  also,  generally,  supra^  note  i, 
p.  635. 
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to  make  the  necessary  preparations  for  the  accommodation  of  com- 
pany at  the  approaching  bathing  season,  he  made  application  to  the 
complainant  for  the  loan  of  three  thousand  dollars.  That  the  com- 
plainant declined  loaning  him  so  large  an  amount,  but  finally  agreed 
to  loan  him  two  thousand  eight  hundred  dollars,  on  condition  that  the 
said  Clark  would  pay  to  him,  the  complainant,  one  hundred  dollars 
over  and  above  the  legal  interest,  as  a  bonus  or  consideration  for  the 
making  of  the  said  loan  and  the  use  of  the  said  money,  and  that  said 
Clark  should  receive  from  the  complainant  eight  hundred  dollars  as 
part  of  said  loan,  in  goods,  wares,  and  merchandise,  at  prices  to  be 
fixed  by  the  complainant,  the  balance,  one  thousand  nine  hundred  dol- 
lars, to  be  paid  by  the  complainant  to  the  said  Clark  in  cash.  And 
these  defendants  say  that  the  said  Clark,  finding  that  he  could  not 
procure  the  said  loan  upon  more  fair  and  just  terms,  and  being 
greatly  straitened  in  his  circumstances  and  in  want  of  funds,  finally 
acceded  to  the  demands  and  conditions  of  the  complainant,  and 
agreed  to  borrow  said  money  upon  the  terms  and  conditions  afore- 
said, and  did  thereupon  execute  and  deliver  to  the  complainant  the 
bond  and  mortgage  in  the  bill  mentioned. 

And  these  defendants  say  that  they  are  informed  and  believe,  and 
charge,  that  the  complainant  did  receive  and  take  from  the  said  Clark 
the  said  bonus  or  consideration  of  one  hundred  dollars,  over  and  above 
the  lawful  interest,  for  the  loan  of  the  said  money,  goods,  wares  and 
merchandise,  and  that  the  complainant  charged  the  said  Clark  for  the 
goods,  wares  and  merchandise  delivered  to  him  under  the  said  agree- 
ment, and  as  part  of  said  loan,  exorbitant  prices,  far  exceeding  the 
current  market  prices  at  that  time,  and  greatly  beyond  the  true  value 
of  paid  goods,  wares  and  merchandise,  and  that,  instead  of  paying  to 
the  said  Clark  the  balance  of  said  loan,  to  wit,  one  thousand  nine  hun- 
dred dollars  in  cash,  as  had  been  agreed  upon  between  them,  the  com- 
plainant required  the  said  Clark  to  take  in  lieu  thereof  certain 
promissory  notes  for  that  amount,  payable  at  periods  long  subsequent 
to  the  dates  thereof,  and  thus  subjecting  the  said  Clark  to  further 
1  jss  upon  the  said  loan.  And  these  defendants  submit  that,  for  the 
reasons  above  stated,  the  said  bond  and  mortgage  are  usurious  and 
utterly  void,  under  the  statute  in  such  case  made  and  provided. 

These  defendants  further  say  that  the  bond  and  mortgage  men- 
tioned in  the  bill,  given  by  Burke  &>  Winebrener  to  Eveline  Hughes, 
were,  by  the  said  Eveline,  for  a  good  and  valuable  consideration, 
assigned  and  transferred  to  this  defendant,  Walter  S.  Miller,  and  that 
the  said  bond  and  mortgage  in  the  bill  mentioned,  given  by  the  said 
Clark  to  the  said  Keyser  and  Warner  were,  by  the  said  Keyser  and 
Warner,  on  the  first  of  November,  i850,  in  consideration  of  one 
thousand /our  hundred  a/id  sixteen  dollars  paid  to  them  by  these  defend- 
ants, assigned  and  transferred  to  these  defendants. 

They  admit  that  they  bought  the  premises  at  the  sheriff's  sale,  but 
aver  that  they  did  so  under  the  opinion  and  belief  that  the  complain- 
ant's said  mortgage  was  illegal  and  void,  and  they  say  that  the  sheriff 
did  not  at  the  time  of  said  sale,  so  far  as  they  heard  or  believe,  make 
any  stipulation,  reservation  or  allusion  to  the  said  mortgage  of  the 
complainant,  or  any  incumbrance  whatever  upon  the  premises.     And 
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they  deny  that  they  purchased  the  said  premises  under  the  express 
condition  that  they  would  pay  off  the  complainant's  pretended  claim, 
or  any  other  claim. 

They  say  they  are  not  informed,  and  do  not  know,  whether  the  said 
Keyser  and  Warner,  at  the  time  they  received  the  mortgage  so  made 
to  them,  had  any  knowledge  or  information  of  the  complainant's 
mortgage. 

And  these  defendants  deny  all  and  all  manner  of  unlawful  com- 
bination and  confederacy  wherewith  they  are  by  said  bill  charged  with- 
out that,  that  of  any  other  matter  or  thing  in  the  said  complainant's 
said  bill  of  complaint  contained,  material  or  necessary  for  these 
defendants  to  make  answer  unto,  and  not  herein  and  hereby  well  and 
sufficiently  answered,  confessed,  or  avoided,  traversed  or  denied,  is 
true  to  the  knowledge  or  belief  of  these  defendants,  all  of  which  mat- 
ters and  things  these  defendants  are  ready  and  willing  to  aver,  main- 
tain and  prove  as  this  honorable  court  shall  direct,  wherefore  they 
humbly  pray  that  the  said  mortgage  given  by  the  said  Clark  to  the 
said  complainant  may  be  declared  usurious  and  void  and  that  the  said 
bill  of  complaint  may  be  dismissed  as  against  these  defendants  and 
that  these  defendants  may  be  hence  dismissed  with  their  reasonable 
costs  and  charges  in  this  behalf  most  wrongfully  sustained,  and  for 
such  further  and  other  relief  as  to  your  honor  shall  seem  meet  and 
proper. 

Jeremiah  Mason,  Solicitor  for  Defendants, 
Walter  S.  Miller  and  Joseph  Ware. 

(  Verification^ 

ee.  Alleging  Want  of  Notice  of  Mortgage.* 

1.  See,  generally,  the  titles  Answers  answer  alleging  want  of  notice  of  mort- 

IN  Equity,  vol.  i,  p.  854;  Verifications,  gage. 

2i  See  also  supra,  note  2,  p.  577,  as  to         In  Rules  in  Chancery,  38  N.  H.  615, 

want  of  notice  as  a  defense.  will    be    found    an    answer   setting   up 

Precedents. — An  answer  alleging  fail-  want  of   notice    of   mortgage,    which, 

ure  to  record  mortgage,  and  also  want  omitting   the    formal    parts,  is  as   fol- 

of  notice  on  the  part  of  the  second  mort-  lows: 

gagee,  is  set  out  in  substance  in  Bell  v.  "The  said  William  Harris  says  said 
Thomas,  2  Iowa  384;  Armstrong  v.  Abraham  Wendell,  on  the  twenty-fifth 
Austin,  45  S.  Car.  69.  The  judgment  day  of  April,  i9>g8,  was  greatly  in  debt, 
rendered  in  the  latter  case  upon  the  beyond  his  means  to  pay,  and  for  the 
confirmation  of  the  master's  report  was  purpose  of  delaying  and  defrauding 
reversed  and  the  case  remanded  for  his  creditors,  without  any  valuable  con- 
further  proceeding,  the  court  holding  sideration  paid  hy  sa.\d  Dorothy  Wendell 
that  the  failure  on  the  part  of  the  regis-  or  received  by  said  Abraham  Wendell, 
ter  of  mesne  conveyances  to  index  a  he  did  then  make  and  deliver  to  said 
mortgage  deed  does  not  invalidate  the  Harrison  Day  his  promissory  note  of 
recording,  if  otherwise  proper.  Arm-  that  date  for  the  sum  of  one  thousand 
strong  V.  Austin,  45  S.  Car.  69.  dollars,    and    interest,    payable    in  one 

That  defendant  "  had  no  knowledge  year,    with    interest,   in  said   bill  men- 

or  notice  of  the  pretended  mortgage"  tioned,  and  executed  and  delivered  to 

is  not  sufficient  as  an  allegation  of  want  said  Dorothy  Wendell  the  said  mortgage 

of  knowledge.    Laurent  7^.  Lanning,  32  in  said  bill  set  forth. 
Oregon  11.  On    the   twenty-eighth   day  of  April, 

In  Wood  V.    Krebbs,   30  Gratt.  (Va.)  \%g8,  the  said  Abraham  Wendell,  being 

708,  may  be  found  the  substance  of  an  then  and  long  before  justly  indebted  to 
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Form  No.  1 4  o  i  7 .' 

(Commencing  as  in  Form  No.  1399 Jf,  and  continuing  down  to  *. ) 

I.  That  defendant,  Richard  Roe,  being  indebted  to  this  defendant. 
Banks  B elk,  in  the  sum  oi  five  hundred  doWdiVS,  for  and  in  consideration 
of  said  sum  of  five  hundred  dollars,  did,  on  the  first  day  of  April, 
iS98,  make,  execute,  acknowledge,  and  deliver  to  this  defendant, 
Banks  Belk,  at  the  village  of  Northport,  in  the  county  of  Suffolk,  in 
the  state  of  New  York,  a  certain  deed  of  conveyance  of  the  premises 
described  in  the  complaint  herein,  which  said  deed  of  conveyance 
was  on  \\\Q.  first  day  of  April,  i898,  duly  recorded  in  the  office  of  the 
clerk  of  the  county  of  Suffolk,  in  liber  ^i  of  conveyances,  page  4^9. 

II.  That  the  plaintiff,  Samuel  Short,  did  not,  on  the  said  first  day 
oi  April,  i898,  or  at  any  time  prior  thereto,  cause  his  said  mortgage 
so  made,  executed,  acknowledged  and  delivered  to  him  by  the 
deien6a.nt,  Richard  Roe,  as  in  his  complaint  mentioned,  to  be  recorded 
in  the  office  of  the  clerk  of  the  county  of  Suffolk,  as  by  law  required; 
so  that  this  defendant,  Banks  Belk,  did  not  have  any  constructive 
notice  of  the  existence  of  the  said  mortgage  at  or  before  the  time 
when  this  defendant.  Banks  Belk,  took  his  said  deed  of  conveyance 
so  duly  made,  executed,  acknowledged,  delivered,  and  recorded  as 
aforesaid. 

III.  And  this  defendant.  Banks  Belk,  further  alleges  that  he  did 
not  have  any  actual  notice  of  the  existence  of  the  said  mortgage  so 
made,  executed,  acknowledged,  and  delivered  to  the  plaintiff,  Samuel 
Short,  by  the  defendant,  Richard  Roe,  as  in  the  said  plaintiff's  said 
complaint  mentioned,  at  or  before  the  time  when  this  defendant, 
Banks  Belk,  took  his  said  deed  of  conveyance  so  duly  made,  exe- 
cuted, acknowledged,  delivered,  and  recorded  as  aforesaid. 

Wherefore  (continuing  and  concluding  as  in  Form  No.  1899Ji). 

this  defendant  in  the  sum  of  eight  hun-  purchase  sz\A^r^mi'a^%iQX eight  hundred 

dred  dollars,    upon    and    by    virtue   of  dollars,  and  took  from  Abraham  Weri- 

certain    promissory    notes    theretofore,  t/^// a  good  and  valid  conveyance,  as  he 

for  valuable  and  bona  fide  considera-  is  advised  and  believes,  of  said  premises, 

tion,  made  and  executed  to  him,  this  and  actually  and  in  good  faith  paid  the 

defendant  became  urgent  for  the  pay-  said   sum  of  eight  hundred  dollars,  by 

ment  of  the  same;  and   said  Abraham  giving    up   and    surrendering   to   said 

Wendell  then    promised    to   make  and  Abraham  Wendell  his  said  notes,  with- 

execute   to   this  defendant   a   deed   of  out    notice   of   the   said   title   now   by 

conveyance  of  the  said  premises  in  said  said  Dorothy    Wendell  in   said   bill   set 

bill  described,  and  this  defendant  hav-  up." 

ing  no  notice  of  said  pretended  mort-        Knowledge  of  Covenants  to  Pay  Taxes, 

gage,  or  reason  to  believe  or  suspect  etc. —  In  an  action  to  foreclose  a  mort- 

the  existence  of  the  same,  but  being  on  gage,  an  alleged  payment  by  plaintiff 

friendly  terms  with  said  Dorothy  Wen-  of  taxes  and  insurance  which  the  mort- 

dell,  did  consult  and  advise  with  her  gagor  had  covenanted  but  failed  to  pay 

relative  to  purchasing  erf  said  Abraham  is  not  presumptively  within  the  knowl- 

W''<f«</^// the  premises  aforesaid,  for  said  edge  of  subsequent  purchasers  or  in- 

sum  of  eight  hundred  dollars,  which  she  cumbrancers,  and  their  answer  denying 

now   alleges   to   be   greatly  above  the  all    knowledge   and   information   suffi- 

value    thereof,    and    the    said   Dorothy  cient  to  form  a  belief  raises  a  material 

Wendell  did    then    and  there  strongly  issue.     Pearson    v.     Neeves,    92    Wis. 

recommend  and  advise  this  defendant  319. 

to  make  the  said  purchase,  and  this  de-         1.  See    also,    generally,    supra,    note 

fendantthereupon  agreed  to  buy  and  did  2,  p.  577. 

639  Volume  12. 


14018. 


MORTGAGES. 


14019. 


ff.  Denying  Assumption  of  Mortgagk. 

{aa)  Generally. 

Form  No.  i  40  i  8.' 

{Commencing  as  in  Form  No.  1399 Jf,  and  continuing  down  to  *.) 
That  he  denies  that  the  defendant,  Richard  Roe,  the  mortgagor, 
ever  executed  or  delivered  any  deed  or  conveyance  of  the  premises 
described  in  the  complaint  to  this  defendant,  Banks  Belk,  or  that  this 
defendant,  Banks  Belk,  ever  accepted  said  supposed  deed  or  entered 
into  possession  of  said  premises,  or  ever  in  any  manner  whatever 
assumed  or  agreed  to  pay  the  mortgage  set  forth  in  the  complaint. 
Wherefore  (continuing  and  concluding  as  in  Form  No.  1S994-)- 

{bb)   With  Allegation  of  Release.^ 
Form  No.  14019.^ 

(Commencing  as  in  Form  No.  1399 Jf,  and  continuing  down  to  *.) 
I.   That  the  defendant,  Richard  Roe,  the  mortgagor,  being  indebted 
to  this  defendant.  Banks  Belk,  in  the  sum  oi  Jive  hundred  dollars,  on 
the  fourth  day  of  March,  a.  d.  \W8,  executed  at  the  village  of  North- 


1.  This  is  substantially  the  form  of 
the  answer  set  out  in  2  Abbotts'  F.  164. 

See   also,    generally,   supra,    note  2, 

P-  577- 

2.  Belease.  —  In  Mclntyre  v.  William- 
son, I  Edw.  (N.  Y.)  34,  the  plea  of  re- 
lease filed  to  a  bill  to  foreclose  was  to 
the  following  effect:  "That  heretofore 
and  before  the  said  complainant  ex- 
hibited his  said  bill  of  complaint  in  this 
honorable  court,  and  after  the  alleged 
execution  and  delivery  of  the  bond  and 
mortgage  mentioned  and  set  forth  in 
said  bill,  and  alleged  to  have  been 
executed  and  delivered  by  Thomas  B. 
Clarke  therein  named,  to  the  said  com- 
plainant, to  wit,  on  the  twenty-seventh 
day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
twenty-one,  the  said  complainant  exe- 
cuted under  his  hand  and  seal,  and  de- 
livered to  the  said  Thomas  B.  Clarke,  a 
release  of  all  claims  and  demands  what- 
soever: By  which  said  release  the  said 
Peter  Mclntyre  acknowledged  to  have 
received  from  the  said  Thomas  B.  Clarke, 
a.  conveyance  of  a  certain  lot  of  ground 
described  in  the  said  release  as  lot  No. 
1^4,  valued  at  two  hundred  dollars,  in 
full  satisfaction  and  discharge  of  all 
claims  and  demands  whatsoever,  and 
in  consideration  thereof  and  of  one  dol- 
lar, he,  the  said  Peter  Mclntyre,  did 
thereby  release  and  discharge  the  said 
Thomas  B.  Clarke  of  and  from  all  claims 


and  demands  whatsoever.  In  witness 
whereof  the  said  Peter  Mclntyre  did 
thereunto  set  his  hand  and  seal  the  day 
and  year  therein  above  written.  And 
these  defendants  further  for  plea,  say, 
that  the  said  release  was  so  executed 
and  delivered  by  the  said  complainant 
in  the  presence  of  one  Edward  Eldredge, 
who  subscribed  his  name  as  witness  to 
the  same,  as  by  the  said  release  in 
the  possession  of  these  defendants  and 
ready  to  be  produced  and  proved  be- 
fore this  honorable  court,  will  more 
fully  and  at  large  appear;  and  to  which 
for  greater  certainty,  these  defendants 
pray  leave  to  refer.  And  these  defend- 
ants do  therefore  plead  the  said  release 
in  bar  of  the  said  complainant's  bill  of 
complaint  and  supplemental  bill;  and 
humbly  pray  the  judgment  of  this  court 
whether  they  shall  be  compelled  to 
make  any  further  or  other  answer 
thereto.  And  these  defendants  pray  to 
be  hence  dismissed,  with  their  reason- 
able costs  and  charges  in  this  behalf 
sustained."  It  was  held  that  this  plea 
should  not  be  admitted  as  an  equitable 
bar  to  the  bill,  the  general  words  "all 
claims  and  demands  whatsoever"  not 
being  sufficient  to  release  and  discharge 
the  mortgage  debt. 

3.  This  is  substantially  the  form  of 
the  answer  set  out  in  2  Abbotts'  F.  164. 

See  also,  generally,  supra,  note  2, 
p.  577- 
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^ort,  in  the  county  of  Suffolk  in  the  state  of  Ne^v  York,  and  procured 
to  be  recorded  in  the  month  of  March,  to  wit,  on  Xht  fourth  day  of 
March,  a.  d.  i?)98,  without  the  knowledge  or  assent  of  this  defendant, 
Banks  Belk^  a  deed  of  the  premises  described  in  the  complaint,  which 
said  deed  is  recorded  in  liber  Jf.!  of  conveyances,  page  Jfl9,  in  the 
office  of  the  clerk  of  the  county  of  Suffolk.  That  said  deed  never 
was  delivered  to  this  defendant,  Banks  Belk,  nor  was  any  copy  thereof, 
nor  was  it  ever  accepted  by  him,  nor  did  he  ever  execute  it  or  agree 
or  assent  to  it  in  any  manner  whatsoever,  nor  did  he  ever  in  any 
manner,  by  said  deed  or  otherwise,  agree  or  assume  to  pay  the  incum- 
brances on  said  property  or  any  of  them,  nor  was  he  cognizant  of  the 
terms,  or  character  or  contents  of  said  deed  until  t\\^  first  day  of 
September,  a.  d.  i2>98;  and  that  he  then  rejected  and  refused  to  accept 
said  deed. 

II.  This  defendant,  Banks  Belk,  further  says  that  said  deed  was 
executed  by  the  said  defendant,  Richard  Roe,  to  this  defendant.  Banks 
Belk,  as  he  is  informed  by  said  defendant,  Richard  Roe,  the  mortgagor, 
and  believes,  for  the  purpose  of  securing  said  indebtedness  of  said 
defendant,  Richard  Roe,  to  this  defendant,  Banks  Belk;  that  there  was 
no  consideration  whatsoever  for  the  insertion  in  said  deed  of  the 
clause  providing  that  this  defendant,  Batiks  Belk,  assumed  and  agreed 
to  pay  the  incumbrances  therein  specified,  or  that  he  took  subject 
thereto;  that  said  clause  was  inserted  by  mistake;  that  immediately 
upon  this  defendant's  being  cognizant  of  said  deed,  and  before  the 
commencement  of  this  action,  being  on  the  second  day  of  September, 
A.  D.  \Z98,  he  procured  from  the  defendant,  the  said  Richard  Roe,  ^ViA 
the  di&i&ndiZXit,  Richard  Roe,  executed  to  this  defendant,  the  said  Banks 
Belk,  under  his  hand  and  seal,  a  release,  whereby  he  discharged  and 
released  him  from  any  assumption  of  said  mortgage,  which  said 
release  was  duly  recorded  in  liber  Jt2  of  conveyances,  page  SJf.,  in  the 
office  of  the  clerk  of  the  county  of  Suffolk,  on  the  second  day  of  Sep- 
iember,  a.  d.  \Z98. 

Wherefore  {continuing  and  concluding  as  in  Form  No.  1S99J(). 

(p)  Seeking  Affirmative  Relief. 

aa.  Cancellation.' 

{ad)  Of  Deed. 

Form  No.  14020. 
(Precedent  in  Albany  City  Sav.  Inst.  v.  Burdick,  20  Hun  (N.  Y.)  105.)' 
[(7>V/<r  of  court  and  cause  as  in  Form  No.  1333.^ 

1.  Consult,  generally,  the  title  Re-  reversed  the  supreme  court,  holding  the 
SCISSION  AND  Cancellation;  and  supra,  answer  to  be  good  as  containing  allega- 
Form  No.  13998  ^/j-i-y., and  notes  thereto,  tions   which,   if  true,   would  have  fur- 

2.  The  supreme  court  held.  Learned,  nished  grounds  for  the  relief  demanded 
P.  J.,  rt'ijj-d'/;//«^,  that  the  facts  stated  in  by  the  defendant,  notwithstanding 
this  answer  constituted  no  defense  to  the  answer  was  quite  prolix  and  ver- 
the  foreclosure  proceeding;  but  on  ap-  bose. 

peal  the  court  of   appeals,  in    Albany        See   also,   generally,  supra,   note   2, 
City  Sav.  Inst.  v.  Burdick,  87  N.  Y.  40,     p.  577. 
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Defendant  Mary  Burdick  by   her  attorney  Hugh  Reilly  answering 
the  complaint  herein  says:)]^ 

(^After  alleging  other  matters  in  defense,  the  answer  continued  as  follows :') 
That  on  the  '29th  day  oi  January,  i875,  as  in  said  complaint  stated, 
this  defendant  zx\.&  Norman  Burdick^  who  is  also  a  defendant  herein, 
entered  into  an  agreement  with  said  George  Martin,  defendant, 
whereby  said  Martin,  for  a  good  and  valuable  consideration  to  be  to 
said  Martin  paid,  agreed  to  sell  and  convey  to  said  Norman  Burdick 
and  this  defendant  as  they  should  direct,  and  said  Burdick  agreed  to 
purchase  and  take  the  title  from  and  of  the  said  Martin,  and  to  pay 
him  for  houses  and  lots  in  the  Fifteenth  ward,  Albany,  of  which  the 
premises  (designated  in  this  action  as  No.  16)  described  in  plaintiff's 
complaint  was  one.  That  it  was  also  then  and  thereby  agreed  by 
said  Martin  that  he  was  to  convey  and  deed  to  the  said  Burdicks, 
either  jointly  or  severally,  as  they  chose,  each  of  the  said  houses  and 
lots  and  the  house  and  lot  upon  which  plaintiff's'  mortgage  was  then 
an  incumbrance,  and  which  said  deed  and  deeds  were  to  grant  and 
convey  all  the  right,  title  and  interest  of  said  Martin  of,  in  and  to 
said  premises  to  %d\di  Burdick,  and  to  the  same  extent,  and  in  the 
same  degree,  manner  and  interest,  and  with  the  same  right  in,  and 
with  the  same  title  that  said  Martin  then  owned,  had  in  or  held  the 
same,  and  so  that  said  grantee  should  take  and  own  and  hold  the 
same  right  in,  and  the  same  title  to  and  interest  in  the  property  and 
in  the  premises,  and  in  each  of  the  same  that  said  Martin  then  had, 
held  and  owned  therein.  That  it  was  also  a  part  of  said  agreement 
that  said  Martin  should  procure  the  deed  to  each  of  the  houses  and 
lots  to  be  drawn  and  executed  and  ready  for  delivery,  and  should 
deliver  each  of  them  to  said  Burdick,  or  either  of  them,  under  and  in 
accordance  with  the  agreement  herein  and  not  otherwise,  and  upon 
the  delivery  thereof  they  were  to  pay  to  said  Martin  the  purchase 
price  thereof,  which  was  fixed  in  said  agreement.  That  under  and 
pursuant  to  such  agreement,  as  said  Burdicks  and  each  of  them 
believed  to  be  fact  and  truth  therein,  the  said  Martin  on  or  about  the 
said  29th  day  of  Jatiuary,  i875,  delivered  to  said  Norman  Burdick,  and 
in  execution  of  said  agreement  as  the  same  purported  to  be,  at  one  and 
the  same  time,  separate  deeds  conveying  said  houses  and  lots  so 
contracted  for  as  follows:  to  said  Norman  Burdick,  to  said  Mary 
Delia  Burdick,  and  to  said  Jonathan  Burdick,  and  the  consideration 
therefor  was  then  paid  to  said  Martin.  That  at  the  time  of  said 
delivery  the  defendant,  Norman  Burdick,  to  whom  such  delivery  was 
made,  and  by  whom  principally  the  said  negotiations  upon  the  part 
of  this  defendant  3.nd  Jonathan  M.  Burdick  and  himself  were  carried 
on,  having  entire  confidence  in  said  Martins  honesty,  and  fully 
believing  that  said  Martin  would  carry  out  said  agreement  according 
to  its  terms,  and  would  have  each  of  said  deeds  drawn,  executed  and 
delivered  according  to  the  terms  of  said  purchase  and  agreement 
and  not  otherwise,  and  fully  believing  that  each  of  said  deeds,  and 
the  deed  mentioned  to  defendant  in  plaintiff's  complaint,  which  was 

1.  The  matter  supplied  and  to  be  supplied  within  [  ]  will  not  be  found  in  the 
reported  case. 
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one  of  them  thus  delivered  to  and  received  by  and  for  this  defend- 
ant, were  each,  and  this  one  was,  of  the  kind  they  agreed  to  take 
and  the  said  Martin  did  agree  to  give,  and  that  they  each  and  this 
one  gave  and  granted  and  conveyed  to  the  grantees  therein  named 
from  said  Martin  each  and  all  of  the  rights  and  interest  that  said 
Martin  then  had  and  could  give  them  therein,  and  believing  that 
each  of  said  deeds  contained  no  other  clause  or  provision  than  such 
as  was  required  and  necessary  to  carry  out  such  contract  and  no 
more,  and  to  convey  the  title  and  rights  to  them  as  aforesaid,  and 
as  had  been  bargained  for,  did  not  carefully  examine  the  same,  and 
still  resting  under  such  belief  were  by  said  JVorman  Burdick  after- 
wards recorded.  That  this  defendant  or  said  Norman  Burdick  never 
examined  the  terms  and  conditions  of  said  deed  until  at  or  about 
the  commencement  of  this  action,  for  the  reason  that  she  and  said 
Norman  Burdick  supposed  and  believed  that  said  deed  had  been 
made  in  accordance  with  the  terms  and  conditions  of  said  agreement 
ifntil  on  or  about  the  time  that  this  action  was  about  to  be  commenced. 

Defendant  further  says  that  she  never,  nor  any  one  on  her  behalf 
authorized,  contracted  to  buy,  or  bought  or  purchased,  or  took  or 
agreed  to  take  or  buy  the  said  premises  subject  to  said  mortgage, 
and  she  never  assumed  or  in  any  way  agreed  to  buy  or  become  liable 
to  pay  the  said  mortgage  or  bond,  or  any  incumbrance  on  said  prem- 
ises, and  she  never  in  any  way  or  manner  agreed  or  consented,  nor 
did  any  one  in  her  behalf  authorized,  to  have  any  such  clause  or 
clauses  or  provisions,  or  anything  in  substance  or  of  the  like  thereof, 
placed  in  said  deed,  and  she  never  or  any  one  in  her  behalf  author- 
ized, in  any  way  consented  or  agreed  to  have  any  clause  or  provisions 
placed  in  said  deed  by  which  her  title  was  to  be  made  subject  to  said 
bond  or  mortgage,  or  by  which  she  was  to  assume  and  agree  to  pay 
the  same,  or  to  be  liable  for  the  payment  thereof,  and  that  she  would 
not  have  taken  the  said  deed  if  she  had  known  said  conditions  were 
placed  therein.  But  that  defendant  and  said  Norman  Burdick  sup- 
posed, and  was  led  and  induced  by  said  Martin  to  believe,  that  at 
the  time  she  took  said  deed  she  purchased  and  took  and  Martin 
granted  and  conveyed  only  the  said  rights  and  the  said  title  which 
said  Martin  then  had  in  the  premises,  and  which  defendant  had  con- 
tracted for  and  not  otherwise,  and  defendant  believes  now,  as  she 
then  did,  that  in  taking  said  deed  she  assumed  no  liability  of  any 
nature  under  the  said  deed,  bond  or  mortgage,  and  all  she  could  be 
called  upon  ever  or  then  to  pay  was  the  purchase  money  to  be  paid  to 
said  Martin  for  his  interests  and  rights  in  the  premises  and  no  more. 

Defendant  further  alleges  that  since  the  commencement  of  this 
action  she  has  been  for  the  first  time  informed,  and  now  believes  and 
alleges,  that  said  Martin  at  the  time  of  his  giving  and  delivering  such 
deed  well  knew  of  said  clauses  and  provisions  therein  which  purported 
to  bind  this  defendant  to  pay  said  mortgage,  and  they  were  placed 
therein  by  his  advice  and  direction,  and  with  his  knowledge  and  con- 
sent, and  for  the  purpose  and  with  the  intent  of  placing  upon  this 
defendant  the  liability  of  said  Martin  and  the  bond  which  he  was 
obligated  to  pay,  in  violation  of  the  terms  of  said  contract,  and  for 
the  purpose  of  injuring  and  defrauding  defendant  out  of  her  property 
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and  rights,  and  they  were  so  placed  in  said  deed  in  fraud  of  said  J/iir- 
tins  agreement  of  sale  so  made  by  and  between  him  and  said  Nor- 
man Burdicky  the  said  Martin  thereby  intending  to  relieve  himself 
from  the  obligation  which  he  had  theretofore  incurred  thereunder 
and  was  then  liable  therein. 

This  defendant  further  alleges,  that  said  deed  so  given  and  deliv- 
ered by  said  Martin  to  defendant,  and  upon  which  the  liability  of  the 
defendant  to  plaintiff  is  sought  to  be  established  herein,  did  not  and 
does  not  contain  or  represent  or  express  the  contract  entered  into  by 
and  between  said  Martin  and  defendant,  or  any  one  in  her  behalf 
authorized,  in  reference  to  the  purchase  and  sale  of  said  houses  and 
lots  and  premises,  in  that  it  contains  a  clause  by  which  defendant  is 
made  to  assume  and  agree  to  pay  the  said  bond  and  mortgage,  and  to 
take  the  title  of  said  premises  subject  to  said  bond  and  mortgage,  and 
which  said  clause  this  defendant  never  did  agree  should  be  put  into 
said  deed,  and  which  said  assuming  and  agreeing  to  pay  said  mortgage 
defendant  never  did  consent  to,  nor  in  any  way,  or  at  any  time,  author- 
ized said  Martin  or  any  person  to  insert  any  condition  to  that  effect. 

Defendant  further  says  that  she  has  entered  into  no  contract  with 
plaintiff  or  any  person  whatsoever  in  reference  to  said  mortgage,  and 
has  assumed  no  liability  thereon  or  thereunder,  or  which  is  due  to 
plaintiff  or  said  Martin  touching  the  same,  and  that  the  said  bond 
and  mortgage  upon  which  this  action  is  brought  and  defendant  sought 
to  be  made  liable  was  given,  as  she  is  informed  and  believes,  by  said 
Martin  and  wife  to  plaintiff,  and  defendant  is  in  no  way  a  party  thereto, 
or  liable  thereunder,  and  that  the  clause  or  provision  in  said  deed  by 
which  plaintiff  seeks  to  make  defendant  personally  liable  for  the  pay- 
ment of  the  same  or  of  any  deficiency  that  may  arise  upon  the  sale  of 
said  premises  is  the  said  clause  or  provision  which  defendant  alleges 
was  placed  in  said  deed  in  violation  of  his  contract  of  purchase,  and 
without  the  knowledge  or  consent  of  defendant  and  in  fraud  of  her 
rights,  and  defendant  denies  that  she  is,  in  consequence  of  the  premises 
herein  stated,  liable  in  any  event  thereon,  or  that  she  is  in  any  way 
personally  liable  to  plaintiff  thereon,  and  therefore  demands  relief. 

That  the  clauses  or  provisions  in  said  deed  upon  which  she  is  thus 
sought  to  be  held  liable  be  canceled  or  rescinded,  or  struck  out  of  the 
said  deed,  or  that  the  same  be  reformed  so  that  it  shall  conform  to 
the  intent  and  agreement  of  this  defendant,  and  to  be  the  agreement 
made  between  the  parties  to  the  sale  and  purchase  of  said  premises, 
or  that  she  be  allowed  to  restore  said  premises  to  said  Martin,  and  he 
be  directed  to  restore  her  to  her  former  position,  or  that  defendant 
be  allowed  to  quit-claim  to  plaintiff,  and  plaintiff  be  obliged  to  accept 
from  defendant  (and  which  defendant  already  offered  and  tendered 
to  plaintiff  to  do),  all  her  interest  in  said  premises,  and  that  plaintiff 
thereupon  discharge  defendant  from  any  charge  under  said  clauses  so 
falsely  and  fraudulently  inserted  in  said  deed,  or  for  such  other  and 
further  relief  legal  or  equitable  as  the  premises  shall  warrant. 

[(^Concluding  with  signature  and  office  address  of  defendant's  attorney, 
and  verification  as  in  Form  No.  114^7.)]^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 

an  Volume  I2. 


1 402 1 .  MOR  TGA  GES.  1 402 1 . 

(bb)  Of  Mortgage. 

Form  No.  14021 .' 

(  Title  of  court  and  cause  as  in  Form  No.  6910. ) 

Comes  now  the  defendant  the  Eureka  Lake  and  Yuba  Canal  Com- 
pany Consolidated.,  and  for  cause  of  action,  by  way  of  cross-complaint, 
defendant  avers  that  it  is  a  corporation  duly  organized  in  the  year 
18^5,  under  and  pursuant  to  the  laws  of  the  state  of  New  York.,  and 
having  its  principal  place  of  business  in  the  city  and  county  of  New 
York,  in  the  state  of  Ne7a  York. 

That  the  corporate  name  of  this  defendant,  under  which  it  was 
organized  and  still  exists,  is  the  Eureka  Lake  and  Yuba  Canal  Com- 
pany Consolidated. 

That  as  such  corporation  it  now  is,  and  for  more  than  fifteen  years 
last  past  has  been,  the  sole  and  exclusive  owner  of,  in  the  sole  and 
exclusive  possession  of,  and  is  entitled  to  the  sole  and  exclusive  pos- 
session of,  all  and  singular  the  water  ditches,  property,  land,  prem- 
ises, franchises  and  privileges  described  in  the  original  complaint  in 
this  case,  and  in  the  mortgage  described  therein. 

That  in  the  year  i865,  Marks  Zellerbach,  one  of  the  defendants 
herein,  had  succeeded  to  the  ownership  of,  and  was  the  exclusive 
owner  of,  and  possessed  of,  all  and  singular  the  property  described 
in  the  inortgage  sought  to  be  foreclosed  by  the  original  complaint  in 
this  case,  holding  and  owning  the  same,  however,  subject  to  the  lien 
of  the  two  certain  mortgages  referred  to  in  the  agreement  herein- 
after set  forth;  and  being  desirous  of  selling  such  property,  together 
with  other  and  similar  property  in  the  vicinity  thereof,  by  him,  the 
said  Zellerbach,  either  owned  or  controlled,  and  this  defendant  being 
willing  to  purchase  all  of  said  property,  provided  the  same  could  be 
so  purchased  free  and  clear  from  all  liens  and  incumbrances. 
Whereupon  he,  the  said  Marks  Zellerbach,  for  the  purpose  of  effect- 
ing such  sale  to  this  defendant,  and  of  removing  all  such  liens  and 
incumbrances  from  the  property  about  to  be  conveyed,  and  more 
particularly  the  lien  of  the  mortgage  of  the  plaintiff  herein,  and  the 
lien  of  a  certain  other  mortgage  held  by  Sigourney  and  E.  P.  Mar- 
sellus,  did  enter  into  the  following  agreement  with  T.  IV.  Sigourney: 
(setting  out  articles  of  agreement  verbatinC)."^ 

1.  This  is  substantially  the  cross-  lerbach,  of  the  city  and  count)'  of  San 
complaint  filed  in  Cross  v.  Zellerbach,  Francisco,  in  said  state  of  California, 
63  Cal.  623.     The    cross  complaint    in     party  of  the  second  part. 

that    case    was    considered     sufficient  Whereas,  the  said   party  of  the  first 

against  a  general  demurrer.  part  is  the  owner  and  holder  of  a  cer- 

See    also,   generally,  supra,    note   2,  tain    note    made    by    the  Eureka   Lake 

p.  577.  Company,  for  the  sum  of  ten  thousand 

2.  Articles  of  agreement  referred  to  in  dollars,  which  note  is  secured  by  a  cer- 
tcxt  were  as  follows:  tain    mortgage,   made   by  said  Eureka 

"Articles   of   agreement    made   and  Lake  Company  to  the  said  party  of  the 

entered   into   this  twenty-third  day  of  first  part,  and  hereinafter  more  particu- 

August,  in  the  year  of  our   Lord   one  larly  described. 

thousand  eight  hundred  and  sixty-five.         And  whereas,  the  said  party  of  the 

between  T.  W.  Sigourney,  oi  the  county  first  part  is  also  the  holder  and  owner 

of  Nevada,   in   the   state  of  California,  of  a  certain   other  note,    made  by  the 

party  of  the  first  part,  and  Marks  Zel-  Eureka  Lake  Company,  for  the  sum  of 
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And  defendant  avers  that  said  agreement  in  writing  as  above  set 
forth  was  duly  executed  by  said  T.  IV.  Sigourney  and  by  Marks  Zel- 
lerbach  on  the  twenty-third  day  oi  August.,  iS6o,  and  was  by  the  parties 
thereto  duly  deposited  with /oAn  Parrott,  of  the  city  and  county  of 
San  Fraficisco,  and  the  foregoing  is  a  copy  thereof,  and  of  an  agree- 
ment of  which  an  imperfect  copy  is  set  out  in  the  supplemental  com- 
plaint of  plaintiff  herein. 

That  thereupon,  as  defendant  is  informed,  verily  believes,  and 
avers  the  truth  to  be,  T.  W.  Sigourney  did  execute  assignment  of  the 
notes  and  mortgages  in  the  said  agreement  specified,  including  the 
identical  note  and  mortgage  sought  to  be  foreclosed  -in  this  action, 


t'welve  thousand  dollars,  which  note  is 
secured  by  a  certain  mortgage,  made  by 
the  said  Eureka  Lake  Water  Company  to 
the  said  party  of  the  first  part  and  one 
E.  P.  jlfarsellus,  and  which  is  also 
hereinafter  more  particularly  de- 
scribed; and,  whereas,  the  said  party 
of  the  second  part  is  desirous  of  pur- 
chasing such  notes  and  mortgages,  and 
the  interest  of  said  party  of  the  first 
part  therein,  and  the  said  party  of  the 
first  part  has  consented  and  agreed  to 
sell  and  convey  the  same  to  him,  in 
manner  hereinafter  mentioned. 

Now  this  agreement  witnesseth,  that 
in  consideration  of  the  premises,  and 
of  the  sum  of  (7«i?  dollar,  to  him  in  hand 
paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, the  said  party  of  the  first 
part  does  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  cove- 
nant, promise,  and  agree  to  and  with 
the  said  party  of  the  second  part,  his 
executors,  administrators,  and  assigns, 
in  manner  following;  that  is  to  say, 
that  he  will  forthwith  assign,  transfer 
and  set  over,  by  good  and  legal  assign- 
ments, unto  the  said  party  of  the 
second  part,  his  executors,  adminis- 
trators, and  assigns,  the  said  herein- 
before recited  note  for  ten  thousand 
dollars,  made  by  the  said  Eureka  Lake 
Company,  and  all  interest  now  due,  or 
to  grow  due  thereon,  together  with  the 
said  indenture  of  mortgage,  made  to 
secure  payment  of  said  note,  and  which 
indenture  of  mortgage  is  more  particu- 
larly described  as  a  certain  indenture 
of  mortgage,  bearing  date  of  the  second 
day  of  July,  A.  D.  1859,  and  made 
between  the  Eureka  Lake  Company, 
party  of  the  first  part,  and  the  said  party 
hereto  of  the  first  part  of  the  second 
part,  and  which  is  duly  recorded  in  the 
office  of  the  recorder  of  the  county  of 
Nevada,  in  said  state  of  California,  in 
book  J  of  Chattel  Mortgages,  page  jsq, 
and    also  the  said  other  hereinbefore 


recited  note  of  twelve  thousand  dollars, 
made  by  the  said  Eureka  Lake  Water 
Company,  and  all  interest  now  due,  or 
to  grow  due  thereon,  together  with  all 
his  interest  in  the  said  indenture  of 
mortgage,  made  to  secure  the  payment 
of  said  note,  and  which  indenture  of 
mortgage  is  more  particularly  de- 
scribed as  follows: 

A  certain  indenture  of  mortgage, 
bearing  date  the  7iinth  day  of  jVovem- 
ber,  A.  D.  186/,  and  made  between  the 
Eureka  Lake  Water  Company,  party  of 
the  first  part,  and  one  E.  P.  Marsellus, 
and  the  said  party  hereto  of  the  first 
part,  parties  of  the  other  part,  and 
which  is  duly  recorded  in  the  oflSce  of 
the  recorder  of  said  county  of  iVevada, 
in  book  4  of  Mortgages,  page  2jj;  and 
also  in  book  6  of  Chattel  Mortgages, 
pagej'^j,  such  last  described  mortgage 
being  given  to  secure  said  note  oi  twelve 
thousatid  dollars;  and  also  a  certain 
other  note  of  ttuenty-eight  thousand  dol- 
lars, which  is  now  held  and  owned  by 
said  party  hereto  of  the  second  part, 
and  further,  that  he  will  immediately 
upon  executing  such  assignments  as 
aforesaid,  place  such  assignments, 
notes,  and  mortgages  (so  far  as  he  can 
control  the  possession  thereof)  in  the 
hands  oi  John  Parrott,  of  the  city  and 
county  of  San  Francisco,  aforesaid,  to 
be  by  him  held  in  escrow,  and  deliv- 
ered to  the  said  party  of  the  second 
part,  his  executors,  administrators,  or 
assigns,  at  the  time  and  in  the  manner 
hereinafter  declared  and  set  forth. 
And  in  consideration  of  the  premises 
and  such  assignments  so  to  be  made  to 
him  as  aforesaid,  the  said  party  of  the 
second  part  does  hereby,  for  himself,  his 
executors,  administrators,  and  assigns, 
covenant,  promise,  and  agree  to  and 
with  the  said  party  of  the  first  part,  his 
executors,  administrators,  and  assigns, 
in  manner  following  —  that  is  to  say, 
that  immediately  upon  the  execution  of 
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to  Marks  Zellerbach,  as  in  said  agreement  provided  for;  and  the  said 
iJ/'ar^i-Z^/Z^r/^ar-^  then  and  there  did  deliver  to  the  said  T.  W.  Sigourney 
his  promissory  note  in  writing,  dated  the  nineteenth  day  of  May.,  iS65, 
{or  forty  t/iousand  dollars,  payable  in  United  States  gold  coin,  at  the 
time  and  in  the  manner,  with  the  interest,  and  in  all  respects  as  in 
said  agreement  specified,  and  did  also  make  and  deliver  at  the  same 
time  and  place,  and  under  the  same  date,  his  certain  other  promis- 
sory note  for  ten  thousand  dollars,  payable  in  like  gold  coin,  to  the 
said  T.  W.  Sigourney,  at  the  time,  in  the  manner,  and  with  the  inter- 
est, as  in  said  agreement  provided  for;  copies  of  which  two  several 
promissory  notes  are  set  out  in  the  supplemental  complaint  herein. 


such  assignments,  and  the  deposit 
thereof,  together  with  said  notes  and 
mortgages  as  aforesaid,  in  the  hands  of 
John  Parrott,  as  aforesaid,  he,  the  said 
party  of  the  second  part,  will  make, 
execute,  and  deliver  to  said  party  of 
the  first  part,  his  certain  promissory 
note  for  the  sum  oi  forty  thousand  do\- 
lars,  payable  in  United  States  gold  coin 
to  the  order  of  said  party  of  the  first 
part,  nine  months  after  the  date  thereof, 
with  interest  thereon  at  the  rate  of  one- 
half  of  one  per  cent,  per  month  until 
the  maturity  thereof;  and  if  not  paid  at 
maturity,  said  note  to  bear  interest  at 
the  rate  of  one  and  one-quarter  per  cent, 
per  month  until  paid,  and  also,  at  the 
same  time,  will  make,  execute,  and 
deliver  to  said  party  of  the  first 
part  his  certain  other  promissory  note 
for  the  sum  of  ten  thousand  dollars, 
payable  in  United  States  gold  coin,  to 
the  order  of  said  party  of  the  first  part, 
nine  months  after  the  date  thereof,  and 
interest  thereon  at  the  rate  of  one  and 
one-quarter  per  cent,  per  month;  and 
further,  that  he  will  pay,  or  cause  to 
be  paid,  the  interest  on  such  forty 
thousand doUar  note  monthly,  in  United 
States  gold  coin,  and  on  the  said  ten 
thousand  dollar  note,  at  the  end  of  every 
three  months,  in  like  gold  coin.  And 
it  is  hereby  mutually  agreed  and  de- 
clared by  and  between  the  said  parties 
hereto,  that  in  case  the  said  party  of 
the  second  part,  his  executors,  adminis- 
trators or  assigns,  shall,  at  any  time 
hereafter,  and  before  the  expiration  of 
the  time  of  payment  of  the  said  last 
hereinbefore  mentioned  and  described 
note,  be  desirous  of  paying  off  and  dis- 
charging the  same,  that,  in  such  case, 
it  shall  and  may  be  lawful  for  him  or 
them  so  to  do,  upon  giving  thirty  days' 
previous  notice  in  writing  of  such  his 
or  their  intention,  to  the  said  party  of 
the  first  part,  his  executors,  adminis- 
trators or  assigns.     And,  whereas,  it  is 


the  intention  of  said  party  of  the  sec- 
ond part  to  forthwith  proceed  to  or- 
ganize a  corporation  for  the  purpose  of 
carrying  on  and  conducting  the  works 
in  Nevada  and  Sierra  counties,  Cali- 
fornia, heretofore  owned  in  and  con- 
■  ducted  by  the  said  Eureka  Lake  Water 
Company  (the  property  formerly  belong- 
ing to  whom  the  said  hereinbefore  re- 
cited mortgages  in  part  cover),  and  by 
the  Middle  Yuba  Canal  and  Water  Com- 
pany. 

Now  this  agreement  further  wit- 
nesseth,  and  it  is  hereby  mutually  de- 
clared and  agreed,  by  and  between  the 
said  parties  hereto,  that*  the  herein- 
before mentioned  and  described  as- 
signments, together  with  the  notes  and 
mortgages  so  deposited,  in  escrow  as 
aforesaid,  in  the  hands  of  said  John 
Parrott,  shall  remain  and  continue  in 
his  hands  as  security  for  the  payment 
of  the  said  hereinbefore  mentioned  and 
described  notes  oi  forty  thousand  dollars 
and  ten  thousand  dollars,  until  said 
notes  are  paid  or  other  security  given 
as  next  hereinafter  mentioned.  And 
said  assignments  shall  in  no  case  be 
recorded,  or  filed  for  record,  in  the 
office  of  the  county  recorder  of  said 
county  of  Nevada  until  they  are  de- 
livered to  said  party  of  the  second  part, 
as  hereinafter  provided  for.  And  it  is 
further  mutually  agreed  and  declared, 
by  and  between  the  said  parties  hereto, 
that  if,  in  the  formation  of  said  com- 
pany, as  hereinbefore  recited,  the  said 
party  of  the  second  part,  his  executors, 
administrators  or  assigns,  shall  deposit 
with  the  said  John  Parrott  unencum- 
bered and  unassessable  stock  of  said 
company,  to  the  amount  of  one  sixteenth 
part  or  share  of  the  whole  capital  stock, 
as  collateral  security  for  the  payment  of 
said  forty  thousand  dollar  note,  and  the 
further  amount  of  one  sixty-fourth  part 
or  share  of  said  stock,  likewise  unen- 
cumbered   and    unassessable,   as    col- 
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And  defendant  avers  that  the  consideration  of  the  said  two  promis- 
^sory  notes  included  the  sum  of  money  due  to  T.  IV.  Sigourney  upon 
the  note  secured  by  mortgage,  described  in  the  original  complaint 
herein,  and  the  sum  of  money  due  to  said  Stgourney  on  account  of  the 
note  to  him  and  E.  P.  Marcellus,  mentioned  in  the  foregoing  agree- 
ment; that  said  promissory  notes  were,  by  the  said  Zellerbach,  made 
and  delivered,  and  by  the  said  Sigourney  received  and  held,  in  lieu  of 
said  former  notes  secured  by  mortgages;  and  thereupon  and  there- 
after the  note  and  mortgage  described  in  the  original  complaint 
herein  was  held  only  as  collateral  security  for  the  payment  of  said 
promissory  notes,  io^  forty  thousand  dollars  and  ten  thousand  dollars. 


lateral  security  for  the  payment  of  said 
ten  thousand  dollar  note;  then  and  in 
such  case  it  shall  be  lawful,  and  it  is 
hereby  made  the  duty  of  said  Parrottlo 
receive  such  stock  as  such  collateral 
security,  and  immediately  thereupon  to 
deliver  to  said  party  of  the  second  part, 
his  executors,  administrators  or  as- 
signs, or  his  or  their  attorney,  the  said 
assignments,  notes,  and  mortgages  so 
deposited  with  him  in  escrow  as  afore- 
said; provided  always,  and  it  is  made 
the  duty  of  said  Parrott,  before  receiv- 
ing such  stock  as  security,  and  deliver- 
ing such  papers  so  deposited  with  him, 
as  aforesaid,  to  be  fully  satisfied  that 
the  titles  of  all  property  formerly  be- 
longing to  the  Middle  Yuba  Canal  and 
Water  Company  and  the  Eureka  Lake 
Water  Company  are  conveyed  to,  and 
the  same  fully  and  completely  vested  in 
the  new  company  so  to  be  formed  as 
aforesaid,  free  and  clear  from  encum- 
brances, other  than  liens,  mortgages, 
or  encumbrances  held  or  controlled 
by  said  company,  or  by  parties  in 
trust  for  it,  or  held  in  escrow  for  its 
benefit. 

And  it  is  further  mutually  agreed 
and  declared  that  on  payment  of  said 
notes  the  stock  so  deposited  as  security 
as  aforesaid  shall  be  retransferred  and 
redelivered  to  said  party  of  the  second 
part,  his  executors,  administrators  or 
assigns,  and  on  the  payment  of  either 
of  said  notes  before  the  other,  the  part 
of  said  stock  so  specially  deposited  to 
secure  such  note  shall  be  retransferred 
and  redelivered  as  aforesaid;  and  on 
payment  of  a  part  of  either  of  said 
notes,  a  proportionate  part  of  the  stock 
especially  deposited  to  secure  such  note 
shall  be  so  retransferred  and  redeliv- 
ered as  aforesaid. 

And  it  is  further  mutually  agreed 
and  declared  that  in  case  said  notes  of 
forty  thousand  dollars  and  ten  thousand 
dollars,  or  either  of  them,  shall  remain 


wholly  unpaid  at  the  maturity  thereof, 
it  shall  be  the  duty  of  s&\Afohn  Parrott 
to  deliver  on  demand,  to  the  said  party 
of  the  first  part,  his  executors,  ad- 
ministrators or  assigns,  the  stock 
especially  deposited  as  security  for 
such  notes  so  remaining  unpaid  as 
aforesaid;  and  in  case  a  part  only  of 
said  notes,  or  either  of  them,  shall  re- 
main unpaid  at  the  maturit}^  thereof, 
then  a  porportionate  part  only  of  the 
stock  so  especially  deposited  as  security 
for  the  note  so  remaining  unpaid  in 
part  shall  be  so  delivered  to  said  party 
of  the  first  part,  his  executors,  ad- 
ministrators or  assigns.  And  upon 
the  event  of  said  party  of  the  first  part, 
his  executors,  administrators  or  as- 
signs, so  receiving  any  of  such  stock, 
as  lastly  hereinbefore  provided,  it  shall 
and  may  be  lawful  for  him  or  them  ta 
sell  and  dispose  of  said  stock,  or  so 
much  thereof  as  may  be  needful, 
at  public  sale,  having  first  given  thirty 
days'  notice  in  writing  of  his  or  their 
intention  to  sell,  and  of  the  time  and 
place  of  such  sale,  to  the  said  party  of 
the  second  part,  his  executors,  adminis- 
trators or  assigns,  and  out  of  the  pro- 
ceeds arising  therefrom  shall,  in  the 
first  place,  pay  the  reasonable  costs  and 
expenses  of  such  sale,  and  after  pay- 
ment thereof  shall  retain  the  amount 
due  for  principal  and  interest  on  the 
note  or  notes  so  remaining  unpaid,  and 
the  balance  (if  any),  together  with  the 
stock  unsold  (if  any),  he  shall  immedi- 
ately pay  and  transfer  to  the  said 
party  of  the  second  part,  his  executors, 
administrators  or  assigns. 

In  witness  whereof,  the  said  parties- 
hereto  have,  to  duplicates  hereof,  set 
their  hands  and  seals,  the  day  and  year 
first  above  written. 

7".   W.  Sigourney.     (seal) 
AT.  Zellerbach.  (seal) 

Signed,  sealed,  and  delivered  in  the 
presence  of  Octavius  Bell." 
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as  in  the  foregoing  agreement  expressly  provided,  and  as  this  defend- 
ant is  informed  and  verily  believes,  Marks  Zellerbach  has,  since  said 
date,  and  up  to  the  nineteenth  day  of  December^  i876,  paid  all  the  inter- 
est theretofore  accrued  on  said  two  promissory  notes  to  the  said 
T.  W.  Sigourney,  as  in  said  agreement  provided,  and  as  in  said  notes 
specified. 

Defendant  is  informed  and  verily  believes  and  avers  the  truth  to 
be  that  Marks  Zellerbach,  in  further  compliance  with  the  agreement 
aforesaid,  and  in  the  manner  therein  provided  for,  did  deposit  or 
cause  to  be  deposited,  with  yi?//^  Parr^//,  unincumbered,  unassessable 
paid-up  capital  stock  of  the  Eureka  Lake  and  Yuba  Canal  Company- 
Consolidated,  the  corporation  in  said  agreement  specified  and  intended, 
to  the  extent  of  one-sixteenth  of  all  the  capital  stock  of  said  company, 
consisting  of  tivelve  hundred  and  fifty  shares  of  stock,  as  security  for 
the  payment  of  said  promissory  notes,  which  said  stock,  though  less^ 
in  quantity  than  called  for  by  the  contract,  was  by  the  parties  thereto, 
and  by  each  of  them,  taken  and  treated  as  a  compliance  with  the  con- 
tract, and  the  said  stock  was  managed,  controlled  and  voted  by  the 
said  Sigourney,  or  by  his  authority,  and  remained  in  the  hands  of 
John  Parrott,  as  trustee  under  said  contract,  until  disposed  of  as 
hereinafter  stated. 

And  defendant  is  further  informed,  verily  believes,  and  avers  the 
truth  to  be,  that  except  as  to  the  quantity  of  stock  deposited,  Marks 
Zellerbach  has  on  his  part  fully  kept  and  performed  all  the  conditions, 
agreements  and  covenants  by  him,  the  said  Zellerbach,  to  be  kept  and 
performed  by  said  contract  of  the  twenty-third  day  of  August,  iS65, 
between  him,  the  said  Zellerbach  and  the  said  Sigourney,  and  herein- 
before set  out. 

And  defendant  avers  that  before  receiving  the  stock  aforesaid  as 
security,  the  ssaA  John  Parrott,  trustee,  became  and  was  satisfied  and 
reported  to  this  defendant  that  the  property  in  said  agreement  speci- 
fied was  free  and  clear  from  all  incumbrances  and  liens,  excepting 
only  such  as  were  held  by  defendant  or  by  parties  in  trust  for  it,  or 
in  escrow  for  its  benefit. 

And  defendant  avers  that  the  said  Marks  Zellerbach  represented  ta 
it  that  the  incumbrances  in  the  agreement  hereinbefore  set  out  and 
referred  to  were  so  deposited  as  and  for  him,  to  be  delivered  up  to 
him  and  canceled  upon  the  conveyance  to  it,  the  defendant,  of  the 
property  of  the  Eureka  Lake  Company  —  the  Eureka  Lake  Water  Com- 
pany—  the  Middle  Yuba  Canal  Company  and  certain  other  property, 
upon  the  issuing  and  deposit  of  the  stock  called  for  by  said  agree- 
ment with  John  Parrott  for  T.  W.  Sigourney. 

That  relying  upon  such  statement,  and  believing  the  same  to  be 
true,  this  defendant  was  thereby  induced  to  purchase,  and  on,  to  wit, 
on  the  twentieth  day  of  December,  iS65,  did  purchase  from  the  said 
Marks  Zellerbach,  and  take  and  receive  from  him,  the  said  Zellerbach, 
a  deed  of  conveyance  whereby  he  conveyed  to  defendant,  in  fee  sim- 
ple, all  and  singular  the  property  in  said  agreement  specified  and 
referred  to,  including  all  the  property  in  the  mortgage  in  this  cause 
described ;  that  by  said  deed  of  conveyance  the  said  Marks  Zellerbach 
warranted  and  bound  himself  to  defend  the  title  to  the  property  con- 
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veyed  as  against  all  liens  and  incumbrances,  or  adverse  claims,  and 
covenanted  to  and  with  defendant,  the  grantee  in  such  conveyance, 
that  all  of  said  property  was  free  and  clear  from  liens  and  incum- 
brances of  every  nature  and  kind  whatsoever. 

That  the  conveyance  aforesaid  was  duly  recorded  in  the  office  of 
the  county  recorder  of  Nevada  county,  Califoj'uia^  on,  to  wit,  on  the 
twenty-ninth  d^di^  oi  January,  iS66,  in  book  21  of  deeds,  pages  79-86, 
records  of  Nevada  county,  and  thereupon  the  stock  was  by  this 
defendant  issued  to  Marks  Zellerbach,  as  called  for  by  said  contract, 
and  by  him  deposited  with  John  Parrott  as  aforesaid,  and  thence 
hitherto,  until  sold  as  hereinafter  stated,  has  been  managed  and  con- 
trolled by  T.  W.  Sigourney,  as  collateral  security  for  the  payment  of 
the  promissory  notes  aforesaid. 

And  defendant  denies  that  there  is,  in  any  event,  due  to  plaintiff 
the  sum  of  ten  thousand  dollars  and  interest  thereon  at  two  and  one- 
half  per  cent,  per  month,  less  five  hundred  AoWzxs  paid,  as  in  his  com- 
plaint specified;  and  in  support  of  such  denial  avers  that  the  sum  of 
ten  thousand  dollars,  the  principal  due  on  the  promissory  note  secured 
by  mortgage,  and  set  out  in  the  original  complaint,  formed  a  part  of 
the  consideration  for  the  two  promissory  notes  set  out  in  the  supple- 
mental complaint. 

And  defendant  is  informed,  verily  believes,  and  avers  the  truth  to 
be,  that  Marks  Zellerbach  has  become  and  is  insolvent,  and  is  wholly 
without  means  to  respond  to  the  defendant  for  the  damage  it  will 
sustain,  or  for  any  part  thereof,  if  the  mortgage  herein  is  foreclosed, 
and  decreed  to  be  satisfied  out  of  the  prcfperty  in  such  mortgage 
described,  viz.,  out  of  the  property  of  this  defendent  so  conveyed  to  it 
under  covenants  and  warranty  by  said  Zellerbach  as  aforesaid. 

Defendant  further  avers,  that  on,  to  wit,  the  ninth  day  of  September, 
iS78,  a  decree  of  foreclosure  was  duly  entered  in  this  cause  by  the 
Hon.  District  Court,  in  and  for  the  county  of  Nevada,  which  court  was 
the  predecessor  to  this  honorable  court,  whereby  and  by  virtue  whereof 
it  was  among  other  things  decreed  that  the  twelve  hundred  and  fifty 
shares  of  capital  stock  aforesaid  be  first  sold  to  satisfy  the  amount 
found  due  to  T.  W.  Sigourney,  viz.,  sixty-three  thousand  seventy-seven 
dollars  and  seventy-four  cents  and  interest  thereon  from  the  ninth 
day  of  September,  i2>78,  at  seven  per  cent,  per  annum,  and  that  the 
residue  of  said  sum,  if  any,  after  a  sale  of  said  stock,  be  made  by 
a  sale  of  the  mortgaged  premises  in  the  mortgage  set  forth  in  this 
cause;  that  in  said  cause  the  court  had  jurisdiction  of  the  parties 
hereto,  and  of  all  of  them,  and  of  the  subject-matter  in  the  cause 
involved;  that  said  judgment  was  duly  entered,  and  was  and 
remained  in  full  force  and  effect  until  the  thirtieth  day  of  August, 
A.  D.  i880,  when  it  was,  on  an  appeal  therefrom  by  Marks  Zel- 
lerbach, reversed  by  the  Supreme  Court  of  the  state  of  California, 
as  of  the  date  the  twentieth  day  of  May,  iS80,  and  a  new  trial  ordered 
herein. 

Defendant  further  avers  that  after  the  entry  of  the  judgment  and 
decree  aforesaid,  an  order  issued  to  the  sheriff  of  Nevada  county, 
in  due  form,  commanding  him  to  sell  the  twelve  hundred  and  fifty 
shares  of  the  capital  stock  so  issued  to  T.  IV.  Sigourney,  as  collateral 
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security;  whereupon  said  stock  was,  by  the  said  sheriff,  duly  adver- 
tised for  sale  at  public  auction  on  the  thirteenth  Az.y  of  February.,  iS79, 
on  which  last  named  day  it  was  sold  to  this  defendant  for  the  full 
amount  of  the  judgment  and  costs  in  said  cause,  to  wit,  for  sixty-six 
thousand  two  hundred  and  fifty-five  doWdiVs  and  sixty-three  cents,  said 
defendant  being  the  highest  and  best  bidder  therefor. 

And  defendant  avers  that  the  sum  bid  by  it  for  the  said  twelve  hundred 
arid  fifty  shares  of  stock  was  in  excess  of  the  market  value  thereof  at 
that  time,  by  at  least  twenty  thousand  6.o\\2iV%;  that  this  defendant  was 
induced  to  bid  said  sum  of  money  thereon  by  Marks  Zellerbach,  who 
represented  to  defendant  that,  being  bound  by  his  covenants  in  the 
deed  of  conveyance  by  him  made  to  this  defendant  as  aforesaid,  to 
hold  the  defendant  harmless  from  the  lien  of  plaintiff's  mortgage,  he 
was  desirous  to  have  the  twelve  hundred  and  fifty  shares  of  stock  sold 
for  a  sum  sufficient  to  satisfy  the  entire  demand  of  plaintiff  and  costs; 
and  that,  if  this  defendant  would  bid  therefor  such  sum,  he,  the  said 
Zellerbach.,  would,  upon  being  given  time  therefor,  purchase  from  this 
defendant  said  twelve  hundred  and  fifty  shares  at  the  price  by  it  paid 
therefor,  and  interest  thereon;  whereupon,  and  relying  upon  such 
statements,  defendant  purchased  the  stock  as  aforesaid  for  said  sum 
of  sixty-six  thousand  two  hundred  and  fifty-five  dollars  and  sixty-three 
cents,  and  thereupon,  and  on  the  same  day,  viz.,  on  the  thirteenth  ddiy 
of  February,  iS79,  this  defendant  entered  into  a  written  agreement 
with  said  Marks  Zellerbach,  whereby,  in  consideration  of  the  payment 
to  it  by  the.  said  Zellerbach,  at  any  time  within  eighteen  months  next 
thereafter,  of  the  sum  oi  sixty -six  thousand  two  hundred  and  fifty-five 
dollars  and  sixty-three  cents  and  interest  thereon  at  nitie  percent,  per 
annum,  it  would  deliver  to  said  Marks  Zellerbach  the  said  twelve  hun- 
dred and  fifty  'sha.rt^  of  capital  stock  so  by  it  purchased,  together  with 
an  additional  one  thousand  shares  of  such  stock,  and  would  deliver  to 
Charles  Allenberg  Tan  additional  one  thousand  shares  of  its  capital  stock, 
and  pay  to  said  Allenberg  two  thousand  dollars,  and  to  said  Marks 
Zellerbach  the  sum  of  t7i.io  thousand  dollars;  which  said  two  several 
sums  of  money  were  by  defendant  paid,  and  said  thousand  shares  of 
stock  were  by  it  delivered  to  said  Charles  Allenberg,  pursuant  to  said 
agreement,  but  that  the  said  Zellerbach  has  neglected  and  refused  to 
pay  said  sum  of  sixty-six  thousand  two  hundred  and  fifty-five  dollars  and 
sixty-three  cents  or  any  part  thereof,  though  the  period  of  eighteen 
months  has  long  since  elapsed. 

And  defendant  avers  that  by  his  acts  in  the  premises  as  above  set 
forth,  and  in  various  other  ways,  the  said  Zellerbach  approved  and 
ratified  the  hypothecation  and  holding  said  stock  as  collateral  for  the 
payment  of  said  promissory  notes,  and  the  sale  thereof  and  the  appli- 
cation of  the  proceeds  arising  therefrom  to  the  satisfaction  of  the 
sum  of  money  due  to  plaintiff  herein. 

Defendant  further  avers  that  the  said  sum  of  sixty-six  thousand  two 
hundred  and  fifty-five  6o\\sirs  diXid  sixty-three  cents,  realized  from  the 
sale  of  said  twelve  hundred  and  fifty  shdiT^?,  of  stock,  was,  after  deduct- 
ing costs,  expenses,  and  fees  of  sale,  paid  over  to  T.  W.  Sigourney, 
and  by  him  applied  in  satisfaction  of  his  claim  in  this  action. 

Wherefore,  in  consideration  of  the  premises,  defendant  prays  this 
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honorable  court  that  it  will,  by  its  final  decree  herein,  adjudge  that 
said  sum  of  money  so  realized  from  the  sale  of  said  twelve  hundred 
a  fid  fifty  shares  of  stock  stand  in  lieu  of  and  as  a  substitute  for  said 
stock. 

That  the  plaintiff  herein  be  decreed  to  retain  and  hold  the  same  in 
full  satisfaction  of  his  claim  in  this  action. 

That  plaintiff  be  adjudged  to  fully  satisfy  of  record,  and  to  cancel 
and  deliver  up  the  note  and  mortgage  described  in  the  original  com- 
plaint herein,  and  to  cancel  and  deliver  up  to  Marks  Zellerbach, 
defendant  herein,  the  promissory  notes  lor  forty  thousand  do\\a.rs  and 
ten  thousand  dollars  in  the  supplemental  complaint  described,  and  that 
the  note  and  mortgage  to  Sigourney  &'  Marseltus  be  decreed  to  be 
fully  satisfied,  and  for  such  other  and  further  relief  as  may  be  just, 
proper,  and  in  consonance  with  equity,  and  for  costs  of  suit  herein. 

{(Concluding  with  signature  and  verification  as  in  Form  No.  5910.) 

bb.  Sale  of  Part  of  Premises  First. 

Form  No.  14022." 

{Commencing  as  in  Form  No.  1399Jf,  and  continuing  down  to  *.) 

That  after  the  making  of  the  mortgage  mentioned  in  the  com- 
plaint, and  which  the  plaintiff  seeks  to  foreclose,  the  said  mortgagor, 
said  Richard  Roe,  conveyed  to  this  defendant,  Banks  Belk,  a  part  of 
the  mortgaged  premises  for  a  valuable  consideration,  by  deed  bear- 
ing date  on  the  fourth  day  oi  March,  a.  d.  i2>98,  and  recorded  on  the 
fourth  day  of  March,  a.  d.  \2>98,  in  liber  Jfl  of  conveyances,  page  ^19, 
in  the  office  of  the  clerk  of  the  county  of  Suffolk,  which  said  portion 
of  the  mortgaged  premises  is  described  as  follows:  {describing  the 
premises). 

Wherefore  this  defendant,  Banks  Belk,  demands  that  if  a  foreclosure 
be  adjudged,  all  of  said  premises  not  so  conveyed  to  this  defendant 
be  sold  first;  and  that  the  premises  so  conveyed  to  this  defendant  be 
not  sold  unless  a  sale  thereof  should  be  necessary  to  satisfy  the  defi- 
ciency arising  after  the  sale  of  such  residue. 

{Concluding  with  signature  and  address  of  attorney  and  verification  as 
in  Form  No.  1399^.) 

(5)  By  Third  Person,   Denying  Title  in  Mortgagor.^ 
{a)  In  All  the  Premises. 

Form  No.  14023.' 

(Precedent  in  Park  v.  Busenbark,  59  Kan.  66.) 

1.  This  is  substantially  the  form  of  in  the  mortgagee,  who  was  the  vendor, 
the  answer   set   out   in    2  Abbotts'  F.  It  was  held  that  this  defense  should  not 
165.  be  interposed  in  the  proceeding  to  fore- 
See    also,    generally,   supra,    note  2,  close  the  purchase-money  mortgage,  as 

p.  577.  the  mortgagor  had  a  sufficient  and  ade- 

2.  Alleging  Want  of  Title  in  Mortgagee,  quate  remedy  at  law  to  recover  dam- 
—  In  Lessly  v.  Bowie,  27  S.  Car.  193,  ages  for  breach  of  covenant,  or  by  way 
will  be  found  an  answer  to  a  suit  to  of  a  counterclaim  to  an  action  for  the 
foreclose  a  purchase-money   mortgage  purchase  money. 

which  set  up  as  a  defense  want  of  title         3.  Upon  the  issues  formed  by  a  reply 
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[(^Commencing  as  in  Form  No.  13987,  and  continuing,  first  denying  all 
allegations  of  the  petition  except  that  defendants  had  and  claimed  interest  in 
the  mortgaged  premises,  defendants  Newell  F.  Busenbark  afid  his  wife 
alleged  also  as  follows:')]^ 

They  are  and  long  have  been  the  owners  in  law  and  equity  of  the 
mortgaged  property,  and  are  and  long  have  been  in  possession  of 
the  same,  and  were  in  the  open  and  notorious  possession  of  the  same 
at  and  before  the  time  the  said  plaintiff  ciaims  to  have  procured  his 
mortgage  thereon,  and  were  then  the  owners  of  said  property,  as 
plaintiff  and  all  said  co-defendants  well  knew  at  the  time  said  mort- 
gage is  claimed  to  have  been  given  and  received;  and  that  saidP^/^r 
Busenbark  at  the  date  of  said  mortgage  had  no  interest  in  said  prop- 
erty, as  he  and  said  Egglestons  and  said  plaintiffs  well  knew. 

Third:  They  deny  that  said  plaintiff  is  the  real  party  in  interest 
herein. 

Fourth:  They  allege  that  said  mortgage  was  given  without  con- 
sideration, and  the  consideration  therefor  has  never  been  paid,  and 
that  the  same  was  given  and  received  for  the  purpose  of  defrauding 
them,  and  is  null  and  void. 

Fifth:  They  pray  that  the  plaintiff  take  nothing  by  his  petition, 
and  that  they  be  allowed  to  go  hence  witho'ut  day,  and  recover  their 
costs  herein,  and  further  pray  that  if  the  matters  and  things  in  issue, 
upon  the  pleadings  herein,  are  tried  and  determined,  they  be  decreed 
to  be  the  owners  of  said  real  estate,  and  that  plaintiff  and  said 
co-defendants,  and  any  and  all  parties  whomsoever  claiming  by, 
through  or  under  them,  be  forever  enjoined  and  barred  from  setting 
up  and  claiming  any  interest  herein  adverse  to  these  defendants. 

[{Concluding  with  signature  and  verification  as  in  Form  No.  18981^)^ 

(b)  In  Fart  of  F remises. 

Form  No.  14024. 

(Precedent  in  People's  Loan,  etc.,  Bank  v.  Garlington,  (S.  Car.  1899) 
32  S.  E.  Rep.  514.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  1339. y]^ 

The  defendant,  John  G.  Williams,  answering  the  complaint  in  the 
above-stated  action,  for  a  first  defense:  (i)  Alleges  that  he  has  not 
information  sufficient  to  form  a  belief  as  to  the  allegations  of  the 
complaint,    except  as   to   the   allegation    in   the   twelfth   paragraph 

to  this  answer,  the  answering  defend-  trials  are  not  allowed  as  a  matter  of 

ants  demanded  a  jury,  claiming  that  right,   because  such  actions  are  equi- 

the   action   against   them    was   not   in  table  in  their  nature." 

reality  one  of  ejectment,  and  that  they  See   also,   generally,   supra,    note  2, 

were    not  only   entitled    to   a    trial    by  p.  577. 

jury,  but  to  a  second  trial  as  a  matter  1.  The  matter  enclosed  by  and  to  be 

of  statutory  right,  should   the  verdict  supplied  within  []  will  not  be  found  in 

first  rendered  be  adverse  to  them.    The  the  reported  case. 

demand  was  refused,  which  ruling  was  2.  Upon  the  issues  joined  in  this  and 

affirmed   on   error,    the   court    saying:  other  answers  the  case  was  referred  to 

*'  The  answer  of  the  two  Busenbarks  is  the  referee  to  take  testimony. 

in  the  nature  of  a  cross-petition  to  quiet  See   also,    generally,   supra,    note  2, 

title;  but  in  actions  to  quiet  title  jury  p.  577. 
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thereof,  that  this  defendant  claims  some  interest  in  the  premises 
described  in  the  complaint.  In  regard  to  that  allegation,  he  alleges 
that  he  is  the  owner,  and  entitled  to  retain  the  possession,  of  Spritig 
Grmie,  but  he  does  not  claim  any  interest  in  any  other  of  the  lands 
described  in  the  complaint.  For  a  second  defense:  (2)  Alleges  that 
neither  the  plaintiff  nor  his  alleged  mortgagor  has  any  tith  to  or 
any  interest  in  Spring  Grove. 

Norton  6^  Stribltng, 
Attorneys  for  John  G.  Williams. 

i.  Demurrer  to  Answer.' 

Form  No.  14025. 

(Precedent  in  Gushee  v.  Union  Knife  Co.,  54  Conn.  I03.)' 

[(7/V/<?  0/  court  and  cause  as  in  Form  No.  1088.  y^ 
The  plaintiffs  demur  to  the  answer  of  the  Union  Knife  Company., 
because  —  ist.  Said  company,  being  the  party  against  whom  said 
judgment  was  rendered,  ought  to  pay  it.  2d.  The  auF.wer  does  not 
allege  any  tender  of  said  judgment  debt.  3d.  The  plaintiffs  are 
entitled  to  obtain  an  actu'al  payment  in  money  from  ail  the  property 
subjected  therefor.  4th.  If  said  company  believe  the  mortgaged  real 
estate  to  be  of  greater  value  than  the  debt,  they  can  pay  the  debt  and 
be  subrogated  to  the  plaintiffs'  rights  as  against  the  holder  of  the  said 
mortgaged  property.  5th.  On  the  facts  stated,  that  defendant  is  not 
entitled  to  the  relief  claimed  in  said  answer. 
'^Signature  of  attorney  as  in  Form  No.  7088.  ^y 

j.  Disclaimer.* 

1.  For  the  formal  parts  of  a  demurrer  Wallaces.  Dunning,  Walk.  (Mich. )4i6. 
in  a  particular  jurisdiction  see  the  title         See    also,  generally,    the    title    Dis- 

DeMURRERS,  vol.  6,   p.   294.  CLAIMER,   Vol.  6,   p.  838. 

To  Answer  Pleading  the  Statute  of  Limi-  Disclaimer  by  Beceiver. —  In  Mulcahey 

tations. —  In  an  action  to  foreclose  mort-  v.   Strauss,    151   111.    70,   the    receiver's 

gage  given  to  secure  a  note  executed  in  answer   to  a    bill    to   foreclose  alleged 

another  state,    the   defendant  averred  "  that  personally  he  [neither]  has  nor 

that  by  the  laws  of  that  state  wherein  claims  any  interest  in  said  cause  more 

he  then  resided  the  note  was  barred,  but  than    as   an   officer   of    this   honorable 

no  averment  was  made  that  an  action  court,  being  appointed  by  said  court  as 

to  foreclose  the  mortgage  was  barred;  receiver    for    personal    property,    and, 

the  demurrer  was  therefore  sustained,  having  filed  his  bond  as  directed  by  the 

Gillett  V.  Hill,  32  Iowa  220.  court,  he  is  now  and  at  all  times  ready 

2.  This  demurrer  was  sustained  and  to  obey  the  orders  of  this  honorable 
the  court  passed  a  general  decree  of  court,  wherefore  he  asks  to  be  dis- 
foreclosure,  as  prayed  for  in  the  com-  missed,"  etc. 

plaint.  Plea  or  Disclaimer.  —  The  defense  that 

See    also,   generally,   supra,    note    i,  one  who    is    made  a  party   defendant 

this  page.  as  claiming  to  have  an  interest  in  the 

3.  The  matter  to  be  supplied  within  premises  as  "subsequent  purchaser, 
[]  will  not  be  found  in  the  reported  incumbrancer,  or  otherwise,"  claims 
case.  title   in  fee  by   virtue   of  a   tax    deed, 

4.  Disclaimer  of  title  or  interest  in  the  may  be  set  up  by  plea  as  well  as  by 
proceeding  may  be  set  up  by  way  of  filing  a  disclaimer.  Shafer  v.  Thomp- 
answer  to  the  foreclosure  proceeding,  son,  109  Mich.  406. 
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Form  No.  14026.' 

In   the  District  Court   of  the   United  States  for   the    District   of 

Nebraska. 

yEina  Life  Insurance  Company  of  Hartford,  ^ 

Connecticut,  Complainant,  -.     ^, 

■     .^  '  >  In  Chancery, 

against  [  .  ^ 

Solomon  C.  Maple  et  al.,  Defendants.       J 

The  disclaimer  of  the  defendant  Morris  A.  Bemis  to  the  bill  of 
complaint  herein: 

This  defendant  saving  and  reserving  to  himself  and  all  advantages 
that  might  be  taken  by  exception  to  said  bill,  says  that  he  does  not 
know  that  he,  the  said  Morris  A.  Bemis,  to  his  knowledge  and  belief, 
ever  had,  nor  did  he  claim  or  pretend  to  have,  nor  does  he  now  claim, 
any  right,  title  or  interest  of,  in  or  to  the  estates  and  premises  situate 
in  the  county  of  Thayer,  state  of  Nebraska,  to  wit,  (describi7ig  realty') 
in  the  said  complainant's  bill  set  forth,  or  any  part  thereof;  and  this 
defendant  disclaims  all  right,  title  and  interest  in  and  to  the  said 
estate  and  premises  in  the  county  of  Thayer  and  state  of  Nebraska 
as  aforesaid  in  the  said  complainant's  bill  set  forth  and  every  part 
thereof;  and  this  defendant  prays  leave  to  be  dismissed  with  his 
reasonable  costs  and  charges  in  this  behalf  most  wrongfully  sustained. 

Morris  A.  Bemis. 
O.  H.  Scott,  Solicitor  for  Morris  A.  Bemis. 
State  of  Nebraska, 
Thayer  County. 

Morris  A.  Bemis  makes  solemn  oath  and  says,  I  am  the  above 
named  defendant.  So  much  of  the  foregoing  disclaimer  as  concerns 
my  own  acts  and  deeds  is  true,  to  the  best  of  my  knowledge,  and  so 
much  thereof  as  concerns  the  acts  or  deeds  of  any  other  person  or 
persons,  I  believe  to  be  true. 

Morris  A.  Bemis. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  twenty- 
seventh  day  of  February,  iS97. 

Clark  Marshall,  Notary  Public. 

k.  Interplea." 

1.  This  disclaimer  is  copied  from  the  A  petition  for  intervention  is  set  out 
original  papers  in  the  case.  in  substance  in  Drennen  v.  Mercantile 

2.  Interpleader  by  trustee  under  a  Trust  Deposit  Co.,  (Ala.  1897)  23  So. 
deed  of  trust  is  set  out  in  Bangs  Milling  Rep.  164. 

Co.  V.  Burns,  (Mo.   1899)  53  S.  W.  Rep.  In   Rumsey  v.  People's   R.  Co.,  144 

923,  Mo.    175,  the  petition  for  intervention 

See  also,  generally,  the  title  Inter-  alleged  in  part  as  follows:  "  Now  come 

PLEADER,  vol.  10,  p.  391.  German  American  Bank,  a  corporation, 

Intervention.  —  One  who  owns  a  note,  William  Booth,  Henry  Nennecke,  Fred 

secured  together  with  other  notes  simi-  W.   Prange,    Uxxslec,  fames    Campbell, 

larly  secured,  may  intervene  in  a  pro-  fames  Campbell \XM%\&^,fohnW.  Kaiser, 

ceeding  to  foreclose  the  mortgage  se-  Leo   Levis,   Wernse   &"   Dickman,   Her- 

curing  the  notes.     Cooper  v.   Mohler,  man  A.  Haeussler,  and  Theresa  Klein, 

104  Iowa  301.  and   leave  of  court   first  having  been 

See  also  the  title  Intervention,  vol.  had,  file  this  their  intervening  petition 

10,  p.  438.  herein,  and  pray  to  be  made  parties  to 
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>  Interplea  of  Bank  of  Kansas  City^ 


Form  No.  14027. 
(Precedent  in  Kansas  City  Bank  v.  Mills,  24  Kan,  605.)' 

[In  the  District  Court  for  Cloud  County,  Kansas. 

Mary  E.  Mills,  plaintiff, 

against 

Levins   A.    Erasius  a?id  Erancis 

IV.  Erasius,  defendants. 

Now  comes  the  Bank  of  Kansas  City,  and  submits  its  interplea  as  a 
party  defendant  in  the  above-entitled  case,  and,  for  answer  to  the 
petition  of  plaintiff,  says  that  it  is  now,  and  was  at  the  various  times 
hereinafter  mentioned,  a  corporation  organized  and  incorporated 
under  the  laws  of  the  state  oi  Missouri,  ^sxdi  engaged  in  a  general 
banking  business  in  the  city  of  Kansas  City,  Missouri;  and  said  answer- 
ing defendant  further  says  that  on  the  twenty-third oi  June,  iS79,  the 
firm  name  oiErasiusdr  Withaup  executed  and  delivered  to  the  said 
Mary  E.  Mills,  under  the  name  of  Mrs.  Ered.  Mills,  a  certain  bill  of 
exchange,  of  which  the  following  is  a  copy,  to  wit:  (^setting  out  bill  of 
exchange  verbatim'). 

That  thereafter  the  said  Mary  E.  Mills,  under  the  name  of  Mrs.  Ered. 
Mills,  sold  and  delivered  said  note  (bill)  to  one  J.  A.  Earnham,  and, 
at  the  time  of  said  sale  and  delivery,  indorsed  said  note  (bill)  as 
follows,  to  wit:  '■'■Mrs.  Ered.  Mills,  pr.  A.  Blacktier.  Without  recourse." 
That  thereafter,  and  before  the  presentation  of  said  bill  of  exchange 
for  payment  to  said  Wm.  Young &"  Co.,  the  %2i\d  /.  A.  Earnham,  for 
value  received,  indorsed  and  delivered  said  bill  of  exchange  to  this 
answering  defendant,  which  indorsement  is  as  follows:  "Pay  to 
J.  M.  Smith,  Cash.  /.  A.  Earfiham;  "  the  said  /.  M.  Smith  being  the 
cashier  of  said  defendant  the  Bank  of  Kansas  City.  And  this  answer- 
ing defendant   further  says   that  on   the  twenty -seventh  day  of  June, 


this  proceeding.  They  state  that  they 
are  the  owners  of  the  bonds  described 
in  plaintiff's  petition  as  '  third  mort- 
gage bonds '  of  the  defendant  company, 
each  of  the  par  value  of  %i,ooo,  with 
coupons  annexed,  A\ie  January  ist,  1897, 
and  thereafter,  as  follows:  German- 
American  Bank,  fifty  bonds;  William 
Booth,  twenty-eight  bonds;  Henry  Nen- 
necke,  eight  bonds;  Fred  IV.  Prange, 
trustee,  seventy-five  bonds;  fames  Camp- 
bell, fifteen  bonds;  fames  Campbell,  trus- 
tee, thirty-seven  honA%\  James  W.  Kaiser, 
five;  Leo  Levis,  three;  IVernse  &'  Dick- 
man,  three;  Herman  A.  Haeussler,  seven; 
Theresa  Klein,  five;  total,  two  httndred 
and  thirty-one.  They  admit  that  the 
defendant  railway  company  is  the 
owner  of  the  property  described  in  said 
petition;  that  it  issued  ils first,  second 
and  third  mortgage  bonds  as  described 
in  said  petition,  and  that  default  has 
been  made  in  the  payment  of  the  in- 
terest coupons  attached  to  said  third 
mortgage    bonds,    which    matured    in 


fanuary,  iSg'^,  but  deny  that  default 
was  made  of  the  payment  of  the  interest 
coupons  which  matured  in  fuly,  iSg6; 
deny  that  the  said  company  is  now  in- 
debted for  a  floating  indebtedness  in 
the  sum  of  $^40,000,  or  in  any  other 
sum,  and  deny  that  any  portion  of  said 
floating  indebtedness  is  entitled  to  any 
priority  of  lien  over  said  third  mort- 
gage bonds  as  described  in  said  peti- 
tion; admit  that  there  are  now  certain 
taxes  and  assessments  due  and  owing 
by  said  defendant  company,  but  deny 
that  they  amount  to  the  sum  of  thirty 
thousand  dollars." 

1.  The  court  held  in  this  case  that 
the  bank  was  entitled  to  the  notes  and 
mortgage  procured  to  be  executed  to 
Mills  by  Frasius,  because  Frasius,  being 
the  agent  to  collect  the  draft,  had  no 
authority  to  appropriate  the  proceeds 
thereof  to  the  payment  of  his  own 
debt. 

2.  The  matter  supplied  within  [  ]  will 
not  be  found  in  the  reported  case. 
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i87P,  it  caused  said  bill  of  exchange  to  be  duly  presented  to  said  Wm. 
Young  ^^  Co.,  at  Chicago,  Illinois,  for  payment,  and  that  payment  thereof 
was  then  and  there  refused;  whereupon,  on  said  day  and  year  last 
above  mentioned,  the  said  bill,  at  the  request  of  this  defendant,  was 
duly  and  legally  protested  for  non-payment;  of  all  which  said 
•demand,  non-payment,  and  protest  the  said  defendant  F.  W.  Frasius 
had  due  and  legal  notice.  And  this  answering  defendant  further  says 
that  after  the  non-payment  and  protest  of  said  bill,  as  aforesaid,  it 
returned  said  bill  to  the  said  J.  A.  Farnham,  at  Clyde,  Kansas,  for 
collection  and  payment  from  the  drawers  and  indorsers,  and  that, 
after  the  receipt  of  said  bill,  the  said  J.  A.  Farnham  did  not  collect 
and  pay  the  proceeds  of  said  bill  to  this  defendant,  but  fraudulently 
attempted  to  convert  the  same  to  his  own  use  and  profit,  without  the 
knowledge  or  consent  of  this  defendant.  And  the  sdiiil  /.  A.  Farn- 
ham being  then  indebted  to  the  said  defendant  J/^ry  ^.  JZ/V/i-,  and 
representing  that  he  was  the  owner  of  said  bill,  and  entitled  to  pay- 
ment thereon,  fraudulently  procured  the  said  F.  W.  Frasius  to  exe- 
cute and  deliver  to  the  said  Mary  E.  Mills  the  notes  and  mortgage 
sued  upon,  and  set  out  in  plaintiff's  petition,  in  part  satisfaction  and 
payment  of  said  bill,  and  for  the  purpose  of  discharging  the  debt  due 
from  the  said  Farnham  to  the  said  plaintiff.  And  this  defendant 
further  says  that  at  the  time  of  the  return  of  said  bill  to  the  said 
Farnham  for  collection  and  payment,  and  at  the  time  of  the  execu- 
tion and  delivery  of  said  notes  sued  upon,  and  set  out  in  plaintiff's 
petition,  as  aforesaid,  the  said  J.  A.  Farnham  was  wholly  insolvent 
and  unable  to  pay  his  debts;  which  fact  was  not  then  known  to  this 
defendant,  but,  as  soon  as  this  defendant  ascertained  the  insolvency 
of  said  Farnham,  it  notified  the  said  defendant  A  IV.  Frasius  that  it 
would  hold  him  liable  on  the  said  bill  as  one  of  the  drav/ers  thereof. 
And  this  defendant  says  that  the  notes  and  mortgage  sued  upon,  and 
set  out  in  plaintiff's  petition,  are  without  consideration,  and  are  void; 
that  the  said  defendant  F.  IV.  Frasius  and  the  said  firm  of  Frasius  <^ 
Withaup  were  not  indebted  to  the  said  J.  A.  Farnham  upon  the  said 
bill  of  exchange,  as  falsely  and  fraudulently  claimed  by  the  said  Farn- 
ham when  he  procured  the  said  defendants  L.  A.  Frasius  and  F.  W. 
Frasius  to  execute  and  deliver  to  plaintiff  said  notes  and  mortgage, 
but  that  said  Frasius,  Withaup,  and  Farnhatn  were  then  indebted  and 
liable  to  this  defendant  on  said  bill.  And  this  answering  defendant 
further  says  that  the  said  notes  and  mortgage  set  out  in  plaintiff's 
petition  were  executed  by  the  said  Z.  A.  Frasius  and  F.  W.  Frasius 
for  the  purpose  of  paying  off  and  discharging  the  liabilities  of  said 
Frasius  cs'  Withaup  as  drawers  of  said  bill  of  exchange,  and  for  no 
other  consideration  whatever;  and  that  said  Frasius &'  Withaup  eyie- 
cuted  and  delivered  to  said  plaintiff  the  said  notes  and  mortgage 
under  the  false  and  fraudulent  representation  of  said  Farnham  that 
he  was  the  owner  of  said  bill  of  exchange.  Said  answering  defend- 
ant says  that  it  is  now  the  owner  of  said  bill  of  exchange,  that  no 
part  thereof  has  been  paid,  and  that  the  said  defendant  F.  W.  Frasius 
is  liable  to  this  defendant  on  said  bill  as  one  of  the  drawers  thereof. 
Wherefore,  said  defendant  the  Bank  of  Kansas  City  asks  for  judgment 
against  said /^.  W.  Frasius  in  the  sum  of  three  hundred  and  fifty-three 
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and ^5- 100  dollars,  with  interest  thereon  irom  June  27,  iS79.  And 
said  answering  defendant  further  prays  that  it  may  be  subrogated  to 
the  rights  of  the  said  plaintiff  in  the  mortgage  set  out  in  plaintiff's 
petition;  and  that  the  court  will  decree  the  foreclosure  of  said  mort- 
gage, and  order  the  said  premises  therein  described,  to  wit,  lot  No.  11, 
in  block  No.  5,  Ketinedys  addition  to  the  city  of  Clyde^  Cloud  county, 
Kansas,  to  be  sold  according  to  law,  and  the  proceeds  of  said  sale  to 
be  applied  in  payment  of  said  judgment  and  cost;  and  that  execu- 
tion be  awarded  against  the  said  F.  W.  Frasius  for  any  balance  that 
may  remain  due  after  the  application  of  said  proceeds;  and  for  such 
other  and  further  relief  in  the  premises  as  this  defendant  may  be 
entitled  to. 

Z.  W.  Borton, 
McClure  6^  Humphrey, 
Attys.  iov  Bank  of  Kansas  City,  Deft. 

1.  Replication  or  Reply.' 


1,  For  the  formal  parts  of  a  replication 
or  reply  in  a  particular  jurisdiction  see 
the  titles  Replications;  Replies. 

Necessity  for  Beply.  —  Where  the 
complaint  refers  to  two  other  mort- 
gages on  the  same  property  held  by  the 
defendants,  and  alleges  an  equality  in 
the  lien  of  the  three  mortgages,  an 
answer  by  one  of  the  defendants  deny- 
ing this  equality  and  alleging  priority 
in  lien  to  the  other  two  mortgages,  de- 
manding a  decree  as  to  such  priority 
and  for  a  foreclosure  and  sale  there- 
under, is  in  the  nature  of  a  counter- 
claim to  the  extent  that  on  failure  of 
plaintiff  to  reply  thereto  defendant  may 
.be  entitled  to  judgment  for  failure  to 
reply.  Wade  v.  Strever,  42  N.  Y.  App. 
Div.  330. 

A  first  mortgagee  suing  to  foreclose 
need  not,  under  the  Texas  statute,  deny 
an  allegation  by  the  second  mortgagee 
that  the  mortgagor  was  only  surety 
for  the  debt.  Devine  v.  U.  S.  Mortg. 
Co.,  (Tex.  Civ.  App.  1898)  48  S.  W. 
Rep.  585- 

Where  a  defense  is  interposed  that 
the  mortgage  was  executed  on  Sunday, 
complainant  cannot  set  out  a  subse- 
quent ratification  in  the  general  replica- 
tion: this  must  be  pleaded  by  way  of 
amendment  in  the  supplemental  bill. 
Hill  V.  Hite,  56  U.  S.  App.  403. 

Precedents.  —  In  Wynn  v.  Ely,  8  Fla. 
232,  plaintiff's  replication  to  defend- 
ant's plea,  omitting  the  formal  parts, 
was  as  follows: 

"And  the  said  Francis  R.  Ely,  as  to 
the  said  plea  by  the  said  William  B. 
IVynn,  first  above  pleaded,  that  said 
IVynn,  the  defendant,   was  entitled  to 


a  credit  of  about  the  sum  of  six  hundred 
dollars  on  said  note  given  by  said  de- 
fendant toy.  Day  and  Co.  in  compliance 
with  an  understanding  between  them, 
your  petitioner  says,  precludi  7ton,  be- 
cause said  defendant  was  not  entitled 
to  any  such  credit  in  manner  and  form 
as  stated  in  said  plea,  and  of  this  he 
puts  himself  on  the  country,  etc. 

And,  by  way  of  further  reply  to  said 
plea,  this  petitioner  avers  that  on  the 
fifteenth  day  of  October,  l8j./,  and  pre- 
viously, said  defendant  had  notice  of 
said  assignment  of  said  mortgage,  and 
this  your  petitioner  is  ready  to  verify, 
etc. 

And  said  petitioner  has,  as  to  the 
said  plea  of  said  defendant  secondly 
above  pleaded,  to  wit:  The  saidy.  Z>rty 
&f  Co.  are  insolvent,  or  so  reputed  to 
be,  says  that  he  denies  that  they  are 
insolvent,  and  of  this  he  puts  himself 
on  the  country,  etc. 

And  this  petitioner,  Francis  R.  Ely, 
as  to  the  third  plea  of  defendant,  that 
he  is  entitled  to  a  credit  for  the  pro- 
ceeds of  negro  called yair.^  embraced  in 
the  said  mortgage  and  shipped  to 
Columbus  with  the  consent  and  appro- 
bation of  the  said  J.  Day  &"  Co.  and 
with  notice  to  your  petitioner,  who  it 
is  alleged  in  said  plea  made  no  objec- 
tion on  his  own  account,  your  peti- 
tioner says  precludi  non,  because  he 
never  gave  any  consent  directly  or  im- 
pliedly, to  the  shipment  and  sale  of 
said  negro  Jack,  and  that  the  same  was 
made  without  and  against  his  consent, 
and  of  this  he  puts  himself  on  the 
country,  etc. 

And    the    said   Francis    R     Ely,    as 
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Form  No.  14028. 

(Precedent  in  Wright  v.  Bacheller,  16  Kan.  263.) 


[State  of  Kansas, 
Lyon  county.  t 

Henry  Wright,  plaintiff, 
against 
C.  B.  Bacheller  and  Allie  B.  Bacheller, 
his  wife,  defendants. 
Comes  now  theplaintiff,  and  for  reply  to  the  answer  of  the  defend- 
ant ^///<? -5.  .iffar^^/Z^r  herein,  denies  each  and  every  allegation  therein 
contained  and  not  expressly  hereinafter  in  this  reply  admitted.^ 


ss.     In  the  District  Court  of  Lyon  County,  Kansas. 


>  Reply. 


aforesaid  to  the  fourth  plea  of  said  de- 
fendant, that  said  petitioner  is  not  the 
absolute  owner  of  the  said  mortgage, 
and  that  the  said  f.  Day  er»  Co.  are  the 
legal  and  bona  fide  holders  of  the 
same,  and  that  said  mortgage  was 
transferred  as  collateral  security  to 
your  petitioner  by  said  f.  Day  &"  Co., 
says  precludis  non,  because  your  peti- 
tioner, by  said  transfer  of  said  mort- 
gage became  and  is  the  legal  and  ab- 
solute owner  and  possesses  all  the 
same  means  and  remedies  originally 
possessed  by  the  said  f.  Day  &^  Co. 
and  that  the  saidy.  Day  <sf  Co.  are  not 
the  legal  and  bona  fide  owners  of  the 
said  mortgage,  and  of  all  this  he  puts 
himself  on  the  country,  etc. 

And  the  said  Francis  R.  Ely,  as  to 
the  fifth  plea  of  the  said  defendant, 
that  on  or  about  the  first  day  of  De- 
cember, 1855,  the  sum  of  three  thousand 
dollars  was  paid  by  defendant  to  peti- 
tioner, to  be  credited  on  said  mort- 
gage, the  said  petitioner  F.  R.  Ely 
says  that  he  admits  the  payment  of 
said  sum  and  agrees  hereby  that  the 
same  shall  be  credited  on  said  notes, 
debt  and  mortgage." 

A  demurrer  to  this  replication  was 
held  to  have  been  properly  overruled. 

In  McFall  v.  Murray,  4  Kan.  App. 
554,  it  was  held  that  where  a  suit  is 
brought  on  a  promissory  note  and 
coupon  notes  and  for  a  decree  to  fore- 
close a  mortgage  given  to  secure  the 
payment,  and  the  petition  alleges  that 
the  notes  and  mortgage  were  executed 
and  delivered  on  or  about  the  first  day 
of  July,  1887,  and  the  defendants,  in 
answer  to  the  petition,  admit  the  execu- 
tion and  delivery  of  the  note,  coupon 
notes  and  mortgage,  but  to  avoid  the 
mortgage  allege  that  at  the  date  of  the 
alleged  execution  thereof  the  title  to 
the  land  was  in  the  United  States  gov- 


ernment, and  the  defendants  had  a 
homestead  right  thereto  under  the 
homestead  laws  of  the  United  States, 
and  for  a  reply  to  the  answer  the  plain- 
tiff alleges  that  the  notes  and  mortgages 
were  actually  executed  and  delivered 
on  the  thirtieth  day  of  November,  1887, 
and  after  the  defendants  had  filed  their 
final  proof  of  settlement,  residence,  im- 
provement, nonalienation,  and. claimed 
a  right  to  commute  the  homestead  right 
to  a  cash  entry,  the  reply  is  not  a  de- 
parture from  the  original  cause  01  ac- 
tion. The  reply  in  this  case  alleged 
substantially  that  the  note,  coupon 
notes  and  mortgage  were  executed  and 
delivered  to  the  mortgagee  after  the  af- 
fidavit of  final  proof  showing  that  the 
compliance  of  John  D.  McFall  with  the 
requirements  of  the  United  States  stat- 
utes had  been  made  and  sworn  to  by 
him,  and  that  the  note  and  mortgage 
were  executed  for  the  purpose  of  ob- 
taining money  to  pay  the  United  States 
government  the  purchase-price  of  the 
land  conveyed  by  said  McFall,  and  for 
the  further  purpose  of  stocking  and  im- 
proving said  land,  and  that  the  proceeds 
of  said  loan  were  actually  so  applied; 
and  alleges  further,  that  after  the  issu- 
ance of  the  final  receipt  for  the  purchase- 
price  of  said  land,  and  after  the  issuance 
of  certificates  of  purchase  by  the  United 
States  land  office,  John  D.  McFall  and 
Mary  C.  McFall  executed  and  delivered, 
for  a  valuable  consideration,  to  the  said 
Jarvis-Conklin  Mortgage  Trust  Com- 
pany a  deed  of  ratification  confirming 
and  ratifying  the  mortgage  loan  sought 
to  be  foreclosed,  and  sets  out  a  copy  of 
the  deed  of  ratification,  dated  on  the 
twenty-ninth  day  of  December,  1887, 
and  duly  acknowledged  before  a  notary 
public  of  Finney  county,  Kansas. 

1,  This    reply    is    based    upon     the 
amended  reply   set   out   in    \Vright  v. 
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And  the  said  plaintiff]^  for  his  amended  and  special  replication 
herein,  (leave  of  court  first  had,)  says,  first,  he  admits  that  at  the 
time  of  the  execution  of  the  mortgage  in  question,  the  said  Allie  B. 
Bacheller  was  the  lawful  wife  of  the  defendant,  C.  B.  Bacheller. 

The  plaintiff  for  a  further  special  replication  to  the  second  ^tit^a^o. 
of  defendant  Allie  B.  Bacheller  stated  in  her  answer  filed  herein, 
states  that  on  the  21f.th  of  December^  iS72,  and  after  the  execution  of 
the  mortgage  in  dispute,  the  defendant  C.  B.  BacAeller,  by  a  judgment 
rendered  in  this  court,  obtained  a  divorce  from  the  defendant  Allie 
B.  Bacheller;  that  a  judgment  was  rendered  in  said  divorce  suit, 
directing  the  said  C.  B.  Bacheller  to  convey  to  the  said  Allie  B. 
Bacheller  the  house  and  lot  mentioned  in  plamtiff's  petition,  said  con- 
veyance to  be  by  quitclaim  deed,  which  the  defendant  C.  B.  Bachel- 
ler did  execute  and  deliver  to  the  defendant  Allie  B.  Bacheller  on  the 
1st  day  oi  January,  iS7c?;  that  by  agreement  between  the  defendants, 
the  defendant  Allie  B.  Bacheller  was  to  pay  off  and  discharge  the  said 
mortgage;  that  she  well  knew  that  the  amount  claimed  was  due  and 
owing  to  the  plaintiff  for  money  borrowed  of  him  to  pay  off  a  mort- 
gage, which  last-mentioned  mortgage  was  given  for  the  balance  due 
for  the  purchase-money  of  said  house  and  lot;  and  that  the  defend- 
ant Allie  B.  Bacheller  then  and  there  promised  the  defendant  C.  B. 
Bacheller  to  pay  the  sum  due  the  plaintiff  on  the  mortgage  in  the 
petition  mentioned,  if  the  said  C.  B.  Bacheller  would  so  deed  her  said 
house  and  lot,  the  said  C.  B.  Bacheller  at  the  time  having  the  legal 
title  to  said  house  and  lot.  Wherefore  plaintiff  asks  judgment  [as 
heretofore  prayed  in  his  petition  herein. 

(^Concluding  with  signature  of  attorney,  and  verification  as  in  Form 
No.  6917.)Y 

Bacheller,  i6  Kan.  259.     In  that  case  he   is  the   attorney   for  the  plaintiff  in 

the  reply  filed  did  not  contain  the  first  the  above-entitled  cause,  who  made  up 

clause  of  the  reply  given  in  the  text,  the  pleadings  for  the   plaintiff  in  said 

Upon  the  trial,  the  plaintiff  filed  a  mo-  cause,    and    that    when    he    filed    the 

tion  for  leave  to  amend  his  reply  so  as  amended  reply  herein  he  had  no  inten- 

to   include   this   general    denial.     The  tion  of  abandoning  the  original    reply 

motion,  omitting  the  formal  parts,  was  then  on  file  in  said  cause,  but  intended 

as  follows:     "Comes  now  the  plaintiff  the  amended  reply  to  be  only  an  addi- 

in  the  above-entitled  cause,  and  moves  tion  to   said   original  reply,    and    then 

the     court    for    leave    to    amend     his  believed   (and    did    believe    until    the 

amended  reply  so  as  to  deny  each  and  ruling  of  the  court  this  morning)  that 

every  allegation  of  the  second  defense  such  was  the  legal  effectof  said  amended 

set  forth  in  the  answer  of  the  defendant  reply,   and    that   it    did    not  supersede 

Attie  B.  Bacheller,  except  that  she  was  said  amended  reply,  but  that  both  stood 

the  wife  of  C.  B.  Bacheller,  for  the  rea-  together." 

son  that  the  attorney  of  said  plaintiff  The  trial  court  overruled  the  motion 
was  of  the  opinion,  until  the  present  and  refused  leave  to  amend  the  reply, 
ruling  of  the  court,  that  the  original  On  appeal,  however,  the  case  was  re- 
reply  filed  herein  (which  was  a  general  versed  by  the  supreme  court,  saying, 
denial)  was  to  still  stand,  and  was  not  "  We  think  the  court  below  should  have 
superseded  by  the  amended  reply  filed  allowed  the  plaintiff  to  amend  his  reply 
herein,  but  that  in  point  of  law  said  so  that  he  could  have  litigated  the  ques- 
amended  reply  was  only  additional  to  tion  of  duress  upon  its  merits." 
the  original  reply."  See  also,  generally,  supra,  note  i,  p. 

The  attorney's  affidavit  in  support  of  658. 
the  motion,  omitting  formal  parts,  was  1.  The  matter  supplied  and  to  be  sup- 
as    follows:     "  Oliver  Ellsworth,   being  plied  within  [  ]   will  not  be  found  in 
first  duly  sworn,  deposes  and  says,  that  the  reported  case. 
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Form  No.  14029. 

(Precedent  in  France  v.  Bell,  52  Neb.  59.)' 
\Georg,  ^•^^^.^«^^^>  plaintiff,  )  ^^    ^^^   ^.^^^.^^    ^^^^^   ^^ 

John  Bell  and  Amanda  Bell,  defendants.  )  ^' 

The  plaintiff  herein,  replying  to  the  answer  of  the  defendant 
Amanda  Bell,  denies  each  and  every  allegation  in  said  answer  con- 
tained, except  such  allegations  and  matters  as  are  hereinafter  expressly 
admitted. 

The  plaintiff  further  replying  to  the  answer  of  defendant  Amanda 
Bell  herein,  says:]^  The  plaintiff  admits  that  the  said  Amanda  Bell  at 
the  time  of  the  execution  of  the  said  mortgage  deed,  and  ever  since 
said  time,  was  and  has  been  residing  upon  the  premises  described  in 
the  petition  and  in  said  mortgage  deed,  and  that  said  premises  at 
that  time  was  and  have  been  of  less  value  than  %2fi00,  and  are  of  the 
value  of  %r500  or  %600,  and  that  the  same  consists  of  one  lot  within 
the  corporate  limits  of  Neiv  York,  and  the  same  is  now  a  part  of  the 
city  of  York,  all  in  York  county,  Nebraska,  and  thac  the  said  lot  has 
a  small  dwelling  thereon. 

[And  further  replying  to  the  said  answer  of  the  defendant  Amanda 
Bell  herein,  plaintiff  says  that  the  mortgage  mentioned  in  plaintiff's 
petition  and  the  said  answer  of  the  said  defendant,  Amanda  Bell,  was 
given  to  secure  the  parties  in  signing  the  bail  bond  of  the  said  Robert 
Bell,  the  son  of  the  said  defendant,  the  said  Amanda  Bell,  and  further, 
that  the  one  hundred  dollar  note  mentioned  in  said  petition  and  answer, 
evidenced  the  amount  of  the  fee  which  was  agreed  to  be  paid  by  the 
said  defendant,  the  said  Amanda  Bell,  to  the  said  attorneys,  in  the 
defense  of  the  said  Robert  Bell,  the  son  of  the  said  defendant,  the  said 
Amanda  Bell,  and  that  the  said  sum  of  one  hundred  dollars  was  included 
in  the  said  mortgage  with  the  full  knowledge  and  consent  and  agree- 
ment of  the  said  defendant,  Amanda  Bell. 

{Concluding  with  signature  of  attorney,  and  verification  as  in  Form  No. 
5923. )Y 

m.  Affidavit  of  Regularity.' 

(1)  In  General. 

Form  No.  1 4  o  3  o  .* 

(^Commencement  as  in  Form  No.  121Jf2^  that  the  said  bill  of  complaint 
was  filed  with  the  register  of  this  court,  on  the  seventh  day  of  April, 
iS93,  for  the  purpose  of  foreclosing  a  certain  indenture  of  mortgage, 
made  by  Alexander  Quinnin  and  Mary  E.  Quinnin  to  the  complainant 

1.  Upon  the  issues  raised  by  this  re-  connected  with  judgments  by  default 
ply  the  case  was  heard.  and  decrees  pro  confesso. 

See  also,  generally,  supra,  note  i,  p.  4.  Michigan.  —  Ch.  Ct.  Rules  (1896), 

658.  No.  7. 

2.  The  matter  supplied  and  to  be  See  also  the  title  Judgments  and 
supplied  within  [  ]  will  not  be  found  in  Decrees,  vol.  10,  p.  884. 

the  reported  case.  Under   Mich.   Ch.    Ct.   Rules  (1896), 

8.  See  also,  generally,  the  title  JUDG-     No.  28  (d)  an  affidavit  of  regularity  is 

MENTS   AND   DECREES,    pp.   746  et  seq..     for  the  Convenience  of  the  judge  only. 

884  it  seq.,  for  proceedings  and  forms     Its   absence   does   not   invalidate  pro- 
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upon  certain  real  estate,  situate  in  the  county  of  Shiawassee;  that  the 
said  bill  has  been  taken  as  confessed  by  the  defendants  Mary  E. 
Wilson  and  Henry  C.  Wilson,  and  that  all  the  proceedings  to  take 
said  bill  as  confessed  {continuing  and  concluding  as  in  Form  No. 
12142), 

(2)  Of  No  Answer. 
(a)  Alleging  Lis  Pendens  Filed. 

Form  No.  1 4  o  3  i .' 

John  Doe,  plaintiff,  ^ 

against  I  Affidavit  of  no  answer,  and  that  Notice 

Richard  Roe,  John  Fen  and  \    of  Pendency  of  Action  has  been  filed. 

Richard  Den,  AQ^itn^2iX\\.^.    J 
State  of  New  York, 
County  of  Washington. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney  of 
the  plaintiff  in  the  above  entitled  action;  that  the  complaint  in  this 
action  was  filed  in  the  office  of  the  clerk  of  the  said  county  on  the 
ninth  day  of  October,  iS97. 

That  this  action  is  brought  to  foreclose  a  mortgage  executed  by 
Richard  Roe  to  the  plaintiff,  dated  the  first  day  of  March,  and 
recorded  in  the  office  of  the  clerk  of  the  county  of  Washington  o<i  the 
third  day  of  March,  in  the  year  one  thousand  eight  hundred  and 
ninety-two,  at  9:^5  o'clock  in  \.\i^  forenoon,  in  liber  181  of  mortgages, 
at  page  648. 

That  on  the  ninth  day  of  October,  jS97,  a  notice  of  the  pendency  of 
this  action,  in  the  form  prescribed  by  section  163 1  of  the  Code  of  Civil 
Procedure,  and  containing,  as  this  deponent  believes,  correctly  and 
truly,  all  the  particulars  required  by  law  to  be  stated  in  such  notice, 
was  filed  in  the  office  of  the  clerk  of  the  county  of  Washington,  that 
being  the  county  in  which  the  mortgaged  premises  are  situated;  and 
that  since  the  filing  of  the  said  notice  the  complaint  in  this  action 
has  not  been  amended  by  making  new  parties  to  the  action,  or  so  as 
to  affect  other  property  not  described  in  the  original  complaint,  or  so 

ceedings  nor  does  its  presence  validate  complainant's  bill  of  complaint   in  this 

irregular  proceedings.   Ireland  ?'.  Wool-  cause  has  not  been  taken  as  confessed 

man,  15  Mich.  253.  against  any  of  the  defendants  therein, 

1.  JVew  York. —  Code  Civ.   Proc,   §  as  absentees  who  have  not  appeared  in 

1626   et  seq.\    Hun's  Ct.    Rules    (1896),  this  suit  (or  that  it  has   been  taken  as 

No.  60.  confessed  against  Earle  Harris,  one  of 

See  also  the  title  Judgments  AND  De-  the    defendants    herein,    by   due    legal 

CREES    vol.  \o,  ^.  idfe)  et  seq.  proceedings  against  him  as  an  absent  or 

Affidavit  in  support  of  motion  for  decree  non-resident    defendant);    and    that    a 

pro   confesso,  under  the  chancery   prac-  notice  of  the  pendency  of  this  suit,  in 

tice  formerly  existing  in  New  York,  is  the  form  prescribed  in,  and  containing 

set    out    in    a  foot-note    to    Clark    v.  requisites  required  by,  the  act  entitled, 

Havens,   Clarke  (N.    Y.)    560,    which,  '  An   act    to    reduce    the   expenses    of 

omitting   formal   parts,  is    as    follows:  foreclosing   mortgages   in  the  court  of 

^'' Edward  Fuller,  solicitor  for  the  com-  Chancery,'    passed   May    14,  1840,    has 

plainant    in    this    cause,     being    duly  been  filed  with,  the  clerk  of  the  county 

sworn,    deposeth    and   saith,    that  the  of  Erie,  in  which  county  the  mortgaged 
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as  to  extend  the  claims  of  the  plaintiff  as  against  the  mortgaged 
premises. 

That  all  of  the  defendants  are  of  full  age,  and  that  none  of  the 
defendants,  who  have  not  appeared,  are  absentees.  And  deponent 
further  says  that  more  than  twerity  days  have  elapsed  since  the  due 
service  of  the  summons  herein  upon  all  of  the  defendants,  as  appears 
by  the  proof  of  service  thereof,  herewith  presented;  and  that  none 
of  the  defendants  have  answered  or  demurred  to  the  complaint,  and 
none  of  them  have  appeared  in  said  action. ^ 

Jeremiah  Mason,  Plaintiff's  Attorney. 

(J'urat  as  in  Form  No.  2616. ) 

(J>)  Seeking  Reference. 

Form  No.  14032.^ 

Circuit  Court,  Rock  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,    John    Fen    and  [ 
Richard  Den,  defendants.       J 
State  of  Wisconsin, 
Rock  County. 

Jeremiah  Mason,  being  duly  sworn,  deposes  and  says  that  he  is  the 
plaintiff's  attorney  in  this  action ;  that  although  more  than  twenty  days 
have  elapsed  since  the  summonses  herein  were  served  upon  the  defend- 
ants, and  each  of  them,  no  answer  or  demurrei"  to  the  complaint  and 
no  copy  of  either  has  been  served  upon  the  plaintiff's  attorney  herein, 
nor  at  his  office,  and  the  defendant  has  not  appeared  in  this  action, 
and  neither  of  the  defendants  has  appeared  in  this  action.  And 
deponent  further  says  that  this  action  is  to  foreclose  a  mortgage 
upon  real  estate,  and  that  the  whole  amount  of  said  mortgage  has 
become  due;  that  there  are  no  infant  defendants,  and  none  of  the 
defendants  is  an  absentee  or  a  prior  incumbrancer;  that  due  notice 
of  the  pendency  of  this  action  was  filed  in  the  office  of  the  register  of 
deeds  in  and  for  Rock  county,  more  than  twenty  days  ago,  the  sum- 
mons and  complaint  herein  having  been  first  duly  filed  in  the  office 
of  the  clerk  of  this  court. 

Deponent  makes  this  affidavit  to  procure  an  order  of  reference 
pursuant  to  law  and  the  rules  of  practice  in  this  court. 

Jeremiah  Mctson. 

(Jurat  as  in  Form  No.  2677.) 

n.  Order  that  Bill  be  Taken  as  Confessed.^ 

premises   described    in   this  cause  are  are  any  absentee  or  infant  defendants, 

situated,  at  least /<?r/y  days  previous  to  Anonymous,  (Supreme  Ct.  Spec.  T.)  3 

making  this  affidavit."  How.  Pr.  (N.  Y.)  158. 

1.  Affidavit  should  show  a   failure  to  2.    Wisconsin.  —  Stat.   (i8g8),  §  2891; 

answer   as   provided   by   Hun's  N.  Y.  Cir.  Ct.  Rules,   No.    26.     See  also  the 

Ct.    Rules    (1896),    No    60,    and    also  title  Judgments  and  Decrees,  vol.  10, 

whether  the  money  secured  is  all  due  p.  746. 

and   payable,    and  also  whether  there  8.  See  also,  generally,  the  title  Judg- 
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In  Chancery. 


(1)  In  General. 

Form  No.  14033.' 

In  the   Circuit  Court  of   the    United  States,    for   the    District   of 
I^ebraska. 

yEina  Life  Insurance  Company  of  Hartford, "] 
Connecticut,  Complainant,  I 

against 
Solomon  C.  Maple  et  al.,  Defendants. 

Order  to  Take  Bill  Pro  Confesso. 
The  subpoena  in  the  above  entitled  cause  having  been  returned 
and  said  return  having  been  filed,  and  it  appearing  therefrom  that 
such  subpoena  was  duly  served  on  the  defendants  Solomon  C.  Maple 
and  Phebe  A.  Maple,  and  no  appearance  having  been  entered  on  the 
part  of  said  defendants,  or  demurrer,  plea  or  answer  filed,  although 
said  appearance  should  have  been  entered  by  plea  or  answer  filed  on 
or  before  tht  fifth  day  oi  March,  i8.97;  therefore,  on  motion  of  W.  J. 
Carroll,  solicitor  for  complainant,  it  is  ordered  and  decreed  that  the 
bill  herein  be  taken  pro  confesso  as  to  the  said  defendants. 
March  6,  iS97. 

W.  H.  M linger.  Judge. 


(2)  Containing  Order  of  Reference. ^ 


MENTS  AND  DECREES,  p.  884  et  seq.,  for 
proceedings  and  forms  connected  with 
decrees  pro  confesso,  and  particularly 
Form  No.  12143  et  seq.  for  forms  of 
orders  that  bill  be  taken  as  confessed. 

1.  This  order  is  copied  from  the 
original  papers  in  the  case. 

See  also  supra,  note  3,  p.  663. 

2.  In  Hoffm.  Ch.  Pr.  CCXXXIX  will 
be  found  an  order  that  a  bill  of  fore- 
closure be  taken  as  confessed,  contain- 
ing also  an  order  for  reference.  The 
order,  omitting  the  formal  parts,  is  as 
follows: 

"On  reading  and  filing  due  proof  of 
the  publication  of  an  order  of  this  court 
made  in  this  cause  on  the  ttventy-seventh 
day  of  December^  one  thousand  eight 
hundred  and  thirty-eii^ht,  requiring  the 
defendant,  William  Gor ham,  junior,  to 
cause  his  appearance  therein  to  be 
entered,  and  notice  thereof  to  be  served 
on  the  complainant's  solicitors  within 
four  months  from  the  date  of  said  order, 
and  in  default  thereof,  that  the  bill  of 
complaint  filed  in  this  cause  might  be 
taken  as  confessed  against  him.  And 
on  reading  and  filing  the  affidavit  of 
John  V.  L.  Pruyn,  one  of  the  complain- 
ant's solicitors,  whereby  it  appears  that 
the  said  William  Gorham,  junior,  has 
not  appeared  as  required  by  said  order: 


it  is  now  ordered,  on  motion  of  Pruyn 
&=  Martin,  the  solicitors  for  the  com- 
plainants, that  the  bill  of  complaint 
filed  in  this  cause  be,  and  the  same  is 
hereby,  taken  as  confessed  by  the  said 
William  Gorham,  junior;  and  the  same 
having  heretofore  been  taken  as  con- 
fessed by  all  the  other  defendants,  it  is 
further  ordered,  that  it  be  referred  to 
one  of  the  masters  of  this  court,  re- 
siding in  the  county  of  Albany,  to  com- 
pute and  ascertain  the  amount  due  to 
the  complainants  on  the  bond  and  mort- 
gage mentioned  and  referred  to  in  said 
bill,  and  to  take  proof  of  the  facts  and 
circumstances  stated  in  said  bill;  and 
he  is  hereby  also  directed  to  examine 
the  treasurer  of  the  complainants  on 
oath,  as  to  any  payments  that  may 
have  been  made  to  them,  or  to  any 
person  for  their  use  on  account  of  the 
demand  mentioned  in  said  bill,  and 
which  ought  to  be  credited  thereon;  and 
said  master  is  required  to  report  such 
proofs  and  examination  to  this  court, 
and  also  to  report  upon  the  other  mat- 
ters hereby  referred  to  him  with  all 
convenient  speed." 

Chancery  practice  has  been  abolished 
in  Ne7v  York,  but  this  form  is  preserved 
as  a  model  for  use  in  jurisdictions 
where  such  practice  is  still  in  vogue. 
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Form  No.  14034.' 

State  of  Michigan. 

The  Circuit  Court  for  the  County  of  Shiawassee. 
Samuel/.  Brown,  complainant,^ 
against  ; 

Alexander     Quinnin,     Mary    E.  \  In  Chancery. 

Quinnin,  Mary  E.   Wilson  and  \ 

Henry  C.  Wilson,  defendants.  J 

On  reading  and  filing  due  proof  of  personal  service  upon  the  said 
defendants  Mary  E.  Wilson  and  Henry  C.  Wilson,  of  the  subpoena 
issued  in  this  cause,  on  or  before  the  return  day  thereof;  that  more 
than  twenty  days  have  elapsed  since  said  return  day,  and  that  the 
defendants  last  above  named  have  not  appeared,  answered  or 
demurred; 

On  motion  of  Alex.  D.  Fowler,  solicitor  for  the  complainant,  it 
is  ordered  and  decreed  that  the  bill  of  complaint  filed  in  this  cause 
be  and  the  same  hereby  is  taken  as  confessed  against  the  said  defend- 
ants Mary  E.  Wilson  and  Henry  C.  iVilson,  and  that  it  be  referred  to 
A.  L.  Chandler,  a  Circuit  Court  commissioner  of  said  county,  to  com- 
pute the  amount  due  on  the  note  and  mortgage  described  in  said  bill 
of  complaint,  and  report  the  same  to  this  court  with  all  convenient 
speed. 

Dated  and  entered  September  ^  a.  d.  i^93. 

James  E.  Rogers,  Judge. 

Form  No.  14035.' 

(^Commencement  as  in  Form  JVo.  12126.^  This  cause  being  opened 
in  the  court  by  James  Broivn,  of  counsel  with  the  complainant,  and 
it  appearing  that  process  of  subpoena  for  the  appearance  of  the 
defendants  hath  been  duly  issued  and  returned  served  upon  Richard 
Roe,  John  Fen  and  Richard  Den,  and  that  due  notice  of  the  order  of 
this  court,  made  on  the  fourth  day  of  November  last  past,  directing 
each  of  the  said  defendants  to  appear,  plead,  demur,  or  answer  the 
complainant's  bill,  on  or  before  the  third  d.a.Y  of  January,  then  next, 
has  been  duly  published  and  also  mailed  to  said  defendant  in  the 
manner  and  as  in  the  said  order  directed  and  prescribed,  and  that 
the  said  defendants  John  Fen  and  Richard  Den  have  not  filed  any 
plea,  demurrer,  or  answer  to  said  bill,  within  the  time  limited  by  law 
and  said  order,  but  have  wholly  failed  and  neglected  so  to  do; 
it  is  thereupon,  on  this  ninth  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight,  ordered,  adjudged  and 
decreed  that  the  said  bill  be  taken  as  confessed  as  against  the  said 
John  Fen  and  Richard  Den,  and  that  it  be  referred  to  William  Af orris, 
esquire,  one  of  the  masters  of  this  court,  to  ascertain  and  report  the 
amount  due  to  the  said  complainant  for  principal  and  interest  upon 
the  mortgage  held  by  him  upon  the  premises-  mentioned  and  described 
in  the  said  bill  of  complaint,  and  also  the  amount  due,  if  anything,  to 

1.  Michigan.  —  Ch.  Ct.  Rules  (1896),         2.  N'ew  Jersey.  — Ch.  C\..  Rules,  No. 
No.  7.     See  also  Form   No.  12151;  and     21  et  seq.     See  also  supra,  notes,  P-  663,. 
supra,    note   3,    p.    663;    and   the   title     and  the  title  References. 
References. 
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the  said  Samuel  Browmxid.  William  Jones  upon  their  respective  mort- 
gages and  judgments,  and  to  report  accordingly;  and  also  to  ascer- 
tain and  report  the  order  and  priority  of  the  said  several  mortgages 
and  judgments  respectively,  and  whether  they  all  embrace  the  same 
premises;  and  whether  the  said  mortgaged  premises  should  be  sold 
together  or  in  parcels,  and,  if  in  parcels,  in  what  order,  and  that  the 
said  master  do  make  his  report  thereon  with  all  convenient  speed. 
And  all  further  equity  is  reserved  until  the  coming  in  of  the  said 
report. 

{Concluding  with  chancellor's  signature  as  in  Form  No.  12126.) 

o.  Reference.' 

(1)  Order  of  Reference. 

(a)  After  Appearance  and  Hearing. 

aa.  In  General. 
Form  No.  14036.' 

(Precedent  in  Baker  v.  Bishop  Hill  Colony,  45  111.  265.) 

[(^Commencement  as  in  Form  No.  12 120. y]^ 

And  now,  at  this  day,  comes  the  complainant,  by  its  solicitor,  and 
the  defendants,  by  their  solicitors,  and  the  cause  coming  on  to  be 
heard  upon  the  original  and  supplemental  bills  and  exhibits,  the 
answers  of  defendants,  y<?/i/i  /.  Hall,  Jonathan  H.  Baker,  David  Law- 
son  and  David  P.  Wells,  copartners  doing  business  under  the  style 
oi  J.  H.  Baker  6^  Co.,  and  of  Trufnan  Roberts,  and  the  evidence  taken 
and  filed  herein,  and  the  agreement  of  counsel  as  to  facts,  and  the 
court,  having  now  heard  the  allegations,  proofs  and  arguments  of 
the  said  parties  respectively,  and  being  now  advised  in  the  premises, 
doth  find:  That  in  i2>55  or  i2,56,  defendant yi^-^^ /.  Hall  entered 
into  possession  of  the  quarter  section,  including  the  mortgaged 
premises;  that  while  so  in  possession,  and  in  Deceitiber,  iS56,  said 
John  I.  Hall  purchased  a  tax  title  to  said  quarter  section  of  defend- 
ants, J.  H.  Baker  c^  Co.,  for  the  sum  of  %1,000,  paid  the  sum  of  %50 
down,  and  took  a  bond  for  a  quitclaim  deed,  and  executed  notes 
therefor  for  $95^;  one  for  %200,  due  \w  five  months,  one  for  %250, 
due  in  one  year,  one  for  %250,  due  in  two  years,  and  one  for  %250,  due 
'vs\  three  yQ.2cc^,  said  notes  bearing  six  per  cent,  interest;  that  said 
bond  for  a  deed  was  never  recorded;  that  in  March,  iS57,  defendant 
John  I.  Hall  a.cqmred  the  patent  title  to  the  east  half  of  said  quarter 
section,  including  the  mortgaged  premises;  that  on  or  about  the  20th 

1.  For  forms  and  proceedings  relat-  masters  in    chancery.     See,  generally, 

ing   to   references,    generally,    consult  the  title  References. 

the  title  References,  and  Forms  Nos.  2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

12150,  12151.  (1896),  c.  95. 

Beferees  include  not  only  the  persons  See  also  supra,  note  i,  this  page, 

of    that  name,   but  similar  persons  to  For  form  of  final  decree  in  this  case 

whom  issues  may  be   referred    in    the  see  infra.  Form  No.  14064. 

various  jurisdictions,  such  as  auditors,  3.  The  matter  to   be  supplied  within 

clerks   of   courts,  commissioners,   and  []  will  not  be  found  in  the  reported  case. 

666  Volume  12. 


14036.  MORTGAGES.  14036. 

day  of  March,  iS58,  defendant  yt*/;//  /.  Ifa//  and  wife,  £/tza  Hall^ 
being  in  possession  thereof,  executed  to  complainants  a  mortgage 
deed,  to  secure  two  promissory  notes  of  said  John  I.  Hall  to  com- 
plainants, dated  March  9,  i858,  one  for  the  sum  of  ^50.50,  due  in 
one  year  from  date  of  said  notes,  and  the  other  for  the  sum  of 
$706.66,  of  the  same  date,  due  in  Iwo  years  from  the  date  of  said 
note,  with  interest  respectively  at  the  rate  of  len  per  cent.,  upon 
sixty-seven  and  07ie-half  acres  {describing  realty);  that  said  mortgage 
was  recorded  in  the  recorder's  office  of  He7iry  county,  on  the  31st 
day  oi  March,  \2>58;  that  at  and  before  the  time  of  the  taking  of  said 
mortgage  deed,  complainant  examined  the  record  of  said  mortgaged 
premises,  found  the  title  of  record  apparently  in  defendant  y^/?« /. 
Hall,  under  a  deed  from  J.  M.  Wiley,  conveying  the  patent  title 
thereto;  and  that  complainant  had  no  notice  of  the  existence  of  the 
said  bond  for  a  deed  from  the  said  defendants,  J.  H.  Baker  6^  Co., 
to  defendant  John  I.  Hall;  that  when  the  first  two  notes  executed 
under  said  bond  for  a  deed  had  become  due,  suit  was  brought  thereon, 
and  judgment  against  said  John  I.  Hall  recovered  and  execution 
issued  thereon;  that  on  or  about  the  11th  day  oi June,  iS60,  an 
agreement  was  entered  into  between  the  defendants  J.  H  Baker  6^ 
Co.  and  John  I.  Hall  by  which  said  Hall  delivered  up  to  said  Baker 
6^  Co.  the  possession  of  the  said  east  half  of  said  quarter,  and  one 
Church  was  put  in  possession  thereof  as  the  tenant  of  said  defendants 
J.  H.  Baker  ^  Co.;  that  said  Baker  6^  Co.  delivered  up  to  said  Hall 
his  two  notes  on  which  no  judgment  had  been  rendered,  and  executed 
to  him  a  receipt  for  the  judgment  upon  the  other  two  notes  men- 
tioned in  the  bond  of  saidy^  H.  Baker  d^"  Co.;  that  said  arrangement 
and  agreement  was  made  with  full  knowledge,  by  all  the  parties 
thereto,  of  the  mortgage  by  the  defendant  Hall  and  wife  to  com- 
plainant, and  of  the  rights  of  complainant  under  said  mortgage;  and 
that  the  said  arrangement  and  agreement  by  said  named  defendants, 
was  without  any  knowledge  or  consent  of  complainant;  that  since 
the  said  11th  day  oi  June,  iS60,  the  said  defendants,  y.  H  Baker  &• 
Co.,  have  been  in  possession  of  the  said  mortgaged  premises,  and 
enjoyed  the  rents  and  profits  thereof  for  a  portion  of  the  time;  that 
defendant  David  P.  Wells  died  intestate  on  the  Tth  day  of  April,  i8^^, 
leaving  a  widow  and  three  children,  who  are  duly  made  parties  to 
this  cause  by  service  of  process  herein,  and  the  appointment  and 
answer  of  a  guardian  ad  litem  for  said  children.  Whereupon  the 
court  doth  now  further  find  and  adjudge:  that  by  the  said  mortgage 
set  forth  in  complainant's  bill,  the  complainants  acquired  all  the 
right,  title  and  interest,  legal  and  equitable,  held  and  possessed  by 
said  defendant  John  I.  Hall,  at  the  time  of  the  execution  of  said 
mortgage,  and  that  by  the  subsequent  arrangement  made  on  the  11th 
dd^y  oijune,  iS60,  between  the  defendants  y<7-^// /.  Hall  and  J.  H 
Baker  6^  Co.,  the  latter  took  back  the  title  and  possession  of  said 
east  half  of  said  north-east  quarter  of  section  twenty-nine  aforesaid, 
subject  to  the  intervening  rights  which  had  accrued  in  favor  of  com- 
plainants, and  that  complainants  are  entitled  to  pay  and  discharge 
the  indebtedness  of  defendant  John  I.  Hall,  to  defendants  y.  H. 
Baker  ^  Co.,  for  the  east  half  of  said  mentioned  quarter  section, 
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remaining  unconveyed  by  said  defendants y.  H.  Baker  &"  Co.,  or  to 
have  the  same  paid  by  a  sale  of  the  said  east  half  of  said  quarter  sec- 
tion, including  said  mortgaged  premises,  after  allowing  on  said  indebt- 
edness against  said  defendant  /o/m  I.  Hall,  the  amounts  with  which 
they  may  be  justly  chargeable  for  rents  and  profits  received  by  them, 
and  the  amount  paid  byy".  M.  Wiley;  and  that,  for  the  amount  of 
said  indebtedness  that  may  so  be  and  remain  due  and  owing  to  said 
defendants  /.  H.  Baker  &=  Co.,  they  have  a  prior  claim  upon  the  said 
premises;  and,  inasmuch  as  it  is  uncertain  as  to  what  amount  has 
been  received  by  the  defendants y.  H.  Baker  &•  Co.  since  the  year 
1 86(9,  for  rents  and  profits  of  said  premises. 

It  is,  therefore,  ordered  by  the  court,  that  this  cause  be  referred  to 
the  master  in  chancery  of  this  court;  and  that  an  accounting  be  had 
before  said  master;  and  that  said  master  in  chancery  report  to  this 
court:  First,  the  amount  due  on  the  mortgage  and  notes  in  the  bill 
mentioned,  up  to  date  of  report;  second,  the  amount  of  the  rents, 
issues  and  profits  of  said  quarter  section  since  \W0,  with  which 
defendants y".  H.  Baker  6^  Co.  may  be  chargeable;  third,  the  amount 
of  taxes  which  J.  H.  Baker  6^  Co.  have  paid,  in  pursuance  of  said 
bond,  on  said  quarter  section;  and  fourth,  the  balance  of  indebted- 
ness remaining  due  to  defendants  y.  H.  Baker  Ss'  Co.,  by  defendant 
John  I.  Hall,  on  said  bond  of  y  H.  Baker  6^  Co.  to  defendant  y^^^w 
/.  Hall,  both  before  and  after  the  allowance  of  such  sum  or  sums  as 
defendants  y  H.  Baker  er*  Co.  may  be  chargeable  with;  and  that  the 
master  report  at  or  before  the  next  term  of  this  court. 

Form  No.  14037.' 

(Precedent  in  Willink  v.  Morris  Canal,  etc.,  Co.,  4  N.  J.  Eq.  405.) 

\iCommencefnent  as  in  Form  No.  12136.')]^ 

This  cause  coming  on  to  be  heard  at  a  Court  0/  Chancery,  held  at 
Trenton,  in  the  state  ol  New  Jersey,  in  the  term  oi  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  ds^di  forty-three,  in  the  pres- 
ence of  Asa  Whitehead,  solicitor,  and  of  counsel  with  the  complainant, 
and  of  Benjamin  Williamson,  solicitor,  and  of  counsel  with  the  state  of 
Indiana,  one  of  the  said  defendants;  the  complainant's  bill  having 
heretofore  been  ordered  to  be  taken  as  confessed  against  the  Morris 
Canal  and  Bankifig  Company,  William  C.  Noyes,  Thofnas  G.  Talmage, 
Henry  Yates,  Abraham  Richards  and  David  Selden,  the  other  defend- 
ants; and  the  bill  of  complaint  of  the  said  complainant,  and  the 
answer  of  the  state  of  Indiana  to  the  same,  and  the  evidence,  proof  and 
exhibits  in  the  said  cause  having  been  read  and  heard,  and  the  argu- 
ments of  counsel  on  both  sides  having  been  heard,  and  the  time  to 
advise  thereon:  And  thereupon  the  chancellor  is  of  the  opinion,  and 
doth  hereby  declare,  that  the  act  of  the  legislature  of  the  state  of 
New  Jersey  which  authorized  the  giving  of  the  complainant's  mort- 
gage, clearly  contemplated  and  intended  a  mortgage  on  the  entire 
canal  with  all  its  appendages  and  chartered  rights,  and  that  it  was 

1.  New  Jersey.  —  Ch.  Cl.  Rules,  No.  2.  The  matter  to  be  supplied  within 
21  etseq.  []    will  not  be  found  in  the    reported 

See  also  supra,  note  i,  p.  666.  case. 
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the  intent  of  the  parties  to  include  in  said  mortgage  the  entire  canal 
from  the  Delaware  to  the  Hudson  river,  and  that  the  said  mortgage  in 
its  terms  and  provisions  embraces  the  whole  of  the  said  canal  to  the 
Hudson  river  and  everything  connected  with  it,  including  the  part 
then  in  course  of  completion  and  not  finished,  together  with  the 
feeder  which  was  built  as  a  part  and  parcel  of  the  said  canal  and  is  an 
appendage  to  it,  and  the  wharf  or  pier  2i\.  Jersey  City,  which  was  also 
constructed  as  an  appendage  to  the  said  canal:  And  the  chancellor 
being  further  of  opinion,  doth  declare,  that  the  state  of  Indiana,  at 
the  time  of  the  execution  of  the  said  bonds  and  mortgages  of  the  said 
Morris  Canal  and  Banking  Company  to  the  state  of  Indiana,  had  due 
notice  of  the  existence,  nature  and  extent  of  the  mortgage  of  the  said 
complainant;  and  that,  under  the  above  recited  act  of  the  legis- 
lature, the  complainant  is  entitled  to  have  the  amount  due  on  his 
said  mortgage  raised  by  the  sale  of  the  whole  of  the  said  mortgaged 
premises,  including  the  chartered  rights  and  privileges  of  the  said 
Morris  Canal  and  Banking  Company,  according  to  the  prayer  of  his 
bill;  and  that  his  said  mortgage  is  a  first  lien,  and  first  to  be  satisfied 
out  of  the  said  premises,  and  that  the  balance,  if  any,  be  appropriated 
to  the  payment  of  the  mortgages  of  the  said  state  oi  Indiana:  Where- 
upon it  is  now,  on  this  fourteenth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-three,  by  his  excellency 
William  Pennington,  governor  and  chancellor  of  the  state  ol  New 
Jersey,  ordered,  that  it  be  referred  to  Theodore  Frelinghuysen,  funior, 
one  of  the  masters  of  this  court,  to  ascertain  and  report  the  amount 
due  to  the  said  complainant,  upon  the  mortgage  held  by  him  upon 
the  premises  mentioned  and  described  in  the  said  bill  of  complaint; 
and  also  the  amount  due,  if  anything,  to  the  said  state  of  Indiana, 
upon  her  several  mortgages  —  and  to  report  accordingly;  and  that  he 
make  his  report  with  all  convenient  speed. 

William  Pennington,  Chancellor. 

bb.  Containing  Appointment  of  Receiver. 
Form  No.  14038.' 

(  Title  of  court  and  cause  as  in  Form  No.  12117.) 

The  cause  came  on  to  be  heard  upon  the  pleadings  and  proofs 
therein,  and  having  been  submitted  by  the  counsel  of  the  respective 
parties  and  duly  considered  by  the  court,  and  it  appearing  to  the 
couKt  that  said  defendant,  Albert  Grant,  is  not  entitled  to  any  relief 
under  his  cross-bill  in  this  cause;  that  the  plaintiff  is  the  holder  and 
owner  of  the  several  obligations  of  said  Grant,  secured  by  the  deeds 
of  trust  on  the  real  estate  prayed  in  the  original  bill  of  complaint 
herein  to  be  sold  for  the  payment  of  the  indebtedness  thereon,  and 
mentioned  and  set  forth  in  the  third,  fourth,  fifth,  si.xth,  seventh  and 
eighth  paragraphs  of  said  bill;  that  said  Grant  hsiS  made  default  in 
the  payment  of  his  said  obligations,  on  which  he  is  indebted  to  the 

1.  This  decree  is  based  upon  the  facts         See  also  supra,  note  i,  p.  666,  and, 
and   the   decree  is   set  out  in   part  ift     generally,  the  title  Receivers. 
Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  429. 
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plaintiff  in  large  sums  of  money,  with  long  arrearages  of  interest; 
that  said  Grant  has  not  paid  taxes  on  said  real  estate  for  a  number 
of  years,  and  the  same  are  in  arrears  for  upwards  of  twenty  thousand 
dollars;  that  said  indebtedness  of  said  defendant  Grant  to  the  plain- 
tiff largely  exceeds  the  value  of  said  real  estate,  and  that  the  plaintiff 
has  no  personal  security  for  its  said  debt;  it  is  this  second  day  of 
March,  A.  D.  i2,82,  ordered,  adjudged  and  decreed  that  this  cause  be, 
and  the  same  hereby  is,  referred  to  the  auditor  of  the  court  to  state 
the  account  between  the  plaintiff  and  the  defendant  Albert  Grant; 
the  amount  due  under  said  several  deeds  of  trust  on  said  real  estate 
prayed  to  be  sold  in  said  bill;  the  amounts  due  said  judgment  and 
mechanic's  lien  creditors  referred  to  in  said  bill;  whether  the  same 
are  liens  upon  any  of  said  real  estate;  the  relative  priorities  of  the 
claims  of  said  creditors  and  the  plaintiff,  and  the  value  of  the  said 
real  estate,  —  all  from  the  proofs  in  this  cause,  except  as  to  said 
mechanic's  lien,  and  report  the  same  to  this  court.  And  said  auditor 
shall  further  ascertain  and  report  to  this  court  the  amount  due  for 
taxes  in  arrears  on  said  real  estate,  and  whether  the  same  or  any  part 
thereof  has  been  sold  for  taxes,  and,  if  so,  when,  for  what  taxes,  for 
what  amount,  and  to  whom. 

And  it  is  further  ordered,  adjudged  and  decreed  thdit  John  Bartiard 
be,  and  hereby  is,  appointed  receiver  of  the  said  mortgaged  property, 
to  take  possession  of  the  same,  make  leases  and  conserve  the  same 
subject  to  the  order  of  this  court. 

By  order  (continuing  and  concluding  as  in  Form  No.  12117). 

{b)   Upon  Default. 

aa.  Whole  Amount  Due. 

{aa)  Generally.^ 

Form  No.  14039.* 

(Commencement  as  in  Form  No.  8355.) 

JO  n      oe,  p  ,        J  Order  of  Reference   to  Compute  Amount 


Richard  Roe,   defendant.)  ^  ^ 

On  reading  the  complaint  on  file  herein  and  on  reading  and  filing 
the  affidavit  oi  John  Doe,  and  the  affidavits  of  service  and  the  notices 

1.  In  3  Hoffm.  Ch.    Pr.  CCXXXVIII  of  the  masters  of  this  court,  residing  in 

will  be  found  an  order  of  reference  to  the  city  of  New  York,   to  compute  the 

compute  amount  due  on  mortgage  and  amount   due    to    the    complainant   for 

bond,  which,  omitting  the  formal  parts,  principal   and  interest    upon  the  bond 

is  as  follows:  and  mortgage  mentioned  in  the  bill  of 

"The  bill  in  this  cause  having  been  complaint,   and  also  to  the  defendant, 

taken  as  confessed  by  all   the  defend-  Banks  Belk,  mentioned  as  a  prior   in- 

ants  (or  the  rights  of  the  complainant,  as  cumbrancerin  such  bill,  upon  the  bond 

stated  in  the  bill  having  been  admitted  by  and  mortgage  held  by  him." 

the  answer  of  all  the  defendants),   it  is,  2.  New  York.  —  Code   Civ.    Proc,    § 

on    motion    of   Mr.     Oliver   Ellsworth,  1626   et  seq.\  Hun's    Ct.    Rules    (1896), 

solicitor  for  the  complainant,  ordered,  No.  60. 

that  it  be  referred  to  Milton  Moore,  one  See  also  supra,  note  i,  p.  666. 
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of  appearance;  *  and  all  of  the  defendants  having  failed  to  answer 
within  the  time  allowed  for  that  purpose,  and  a  notice  of  the  pendency 
of  this  action  having  been  filed  more  than  twenty  days  since:f 
Now,  on  motion  of  Jeremiah  Mason,  attorney  for  the  plaintiff. 
It  is  ordered,  that  it  be  referred  to  James  Lawrence,  residing  in  the 
county  of  Washington,  to  compute  and  ascertain  the  amount  due  to 
the  plaintiff  for  principal  and  interest  upon  the  bond  and  mortgage 
set  forth  in  the  complaint  herein. 

John  Marshall,  J.  S.  C. 

ipb)  In  Case  of  Absent  or  Infant  Defendants} 

Form  No.  14040.' 

{(Commencing  as  in  Form  No.  IJfiSd,  and  continuing  down  to  *)  and  it 
appearing  that  defendants  Richard  Roe  z.v\A.  Rachel  Roe,  his  wife,  were 
duly  and  personally  served  with  summons  in  this  action  more  tfian 
twenty  days  since,  to  wit,  on  the  third  dsiy  of  September,  a.  d.  id>99; 
that  dei^nddint  Banks  £elk  is  an  absentee,  being  a  nonresident  in  this 
state  and  residing  in  the  state  of  South  Carolina,  and  was  duly  served 
with  supimons  in  this  action  by  due  publication  thereof  pursuant  to 
an  order  of  this  court;  that  all  of  the  defendants  have  failed  to  answer 
or  demur  herein  within  the  time  allowed  by  law  for  that  purpose, 
except  the  defendant  Fred  JVims,  who  is  an  infant  and  who  has  by 
his  guardian  duly  put  in  a  general  answer;  and  that  a  notice  of  the 
pendency  of  this  action  has  been  filed  more  than  twenty  days  since;  * 
Now,  on  motion  of  Jeremiah  M.json,  attorney  for  the  plaintiff. 
It  is  ordered  that  it  be  referred  to  James  Lawrence,  residing  in  the 
county  of  Washington,  to  compute  and  ascertain  the  amount  due  to 
the  plaintiff  for  principal  and  interest  upon  the  bond  and  mortgage 
set  forth  in  the  complaint  herein;  and  also  to  take  proof  of  the  facts 
and  circumstances  stated  in  the  complaint  and  to  examine  the  plain- 
tiff or  his  agent  on  oath  as  to  any  payments  which  have  been  made  to 
him  for  his  use  and  which  ought  to  be  credited  on  said  bond  and 
mortgage,  and  that  he  report  thereon  the  facts  to  the  court.  ^ 

John  Marshall,  J.  6".  C. 

1.  In  3   Hoffm.  Ch.  Pr.  CCXXXVIII  then  to  compute  the  amount  due  to  the 

will  be  found  an  order  for  reference,  complainant  for  principal  and  interest 

where  an  infant  is  concerned,  to  a  mas-  upon  the  bond  and  mortgage  mentioned 

ter  to  compute  the  amount  due  on  the  in  the  bill  of  complaint,  and  that  he  also 

bond  and    mortgage,   which,  omitting  ascertain  and  report  whether  a  sale  of 

the  formal  parts,  is  as  follows:  any  part  short  of  the  whole  premises 

"The  bill  in  this  cause  having  been  would  be  sufficient  to  raise  the  amount 
taken  as  confessed  by  all  the  defendants  due  and  costs,  and,  if  so,  to  state  what 
except  the  defendant  Banks  Belk,  who  part  would  be  most  proper  to  be  sold, 
is  an  infant,  and  has  put  in  a  general  and  to  report  thereon  with  all  con- 
answer    by    his    guardian    ad    litem,  venient  speed." 

Thereupon,  on    motion  of    Mr.    Oliver  2,  New  York. —  Hun's  Ct.  Rules (1896), 

.£//j7wrM,  solicitor  for  the  complainant.  No.  60.   See  also  Code  Civ.  Proc,  §1626 

it  is  ordered,  that  it  be  referred  to  Mil-  et  seq.;  and  supra,  note  i,  p.  666. 

ton  Moore,  one  of  the  masters  of  this  3.  In  case  of  absentee  defendants,  the 

court,  to  take  proof  of  the  material  facts  order  of    reference  should    direct    the 

and  circumstances  staled  in  the  bill,  and  referee  to  take  proof  of  the  facts  and 

if  he  shall  find  the  same  duly  proven,  circumstances  set  forth  in  the  complaint 
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bb.  Whole  Amount  Not  Due. 
(ad)  Generally} 

Form  No.  14041.^ 

{Cofnmencing  as  in  Form  No.  IJfiSQ,  and  continuing  down  to  f)  and 
it  appearing  that  only  a  part  of  the  sum  secured*  by  the  bond  and 
mortgage  mentioned  in  the  complaint  is  due  and  unpaid: 

Now,  on  motion  oi  Jeremiah  Mason,  attorney  for  the  plaintiff; 

It  is  ordered  that  it  be  referred  to  James  Lawrence,  residing  in  the 
county  of  Washington,  to  compute  and  ascertain  the  amount  actually 
due  to  the  plaintiff  for  principal  and  interest  upon  the  bond  and 
mortgage  set  forth  in  the  complaint  herein;  and  also  to  ascertain 
and  report  the  amount  secured  to  be  paid  by  said  bond  and  mort- 
gage, which  is  now  due  and  which  remains  unpaid,  together  with  the 
interest  thereon  up  to  and  including  the  date  of  his  said  report;  and 
also  to  ascertain  and  report  the  situation  of  the  mortgaged  premises, 
particularly  as  to  whether  in  his  opinion  the  said  mortgaged  prem- 
ises may  be  sold  in  parcels  without  material  injury  to  the  interests 
<5f  the  parties  concerned,  and  if  he  should  be  of  the  opinion  that  the 
sale  of  the  whole  of  the  said  mortgaged  premises  in  one  parcel  will 
be  most  beneficial  to  all  the  interests  of  all  the  parties  concerned, 
that  he  report  the  same  to  this  court,  together  with  the  reasons  for 
such  opinion,  f 

John  Marshall,  ].  S.  C 


and  to  report  the  proofs  and  examina- 
tions had  before  him.  Wolcott  v. 
Weaver,  (Supreme  Ct.  Spec.  T.)3  How. 
Pr.  (N.  Y.)  159.  To  the  same  effect 
Brown  v,  Thompson,  29  Mich.  72;  Col- 
ton  V.  Rupert,  60  Mich.  318;  Mich.  Ch. 
Ct.  Rules  (1896),  No.  28  (c). 

Order  of  reference  is  sufficient  in  form 
which  directs  the  referee  to  examine 
the  plaintiff  as  to  the  truth  of  the  allega- 
tions in  the  complaint,  the  complaint 
alleging  that  no  payments  had  been 
made.  Hatfield  v.  Malcolm,  71  Hun 
(N.  Y.)  51. 

Against  an  infant  defendant,  under 
Mich.  Ch.  Ct.  Rules  (1896),  No.  28  (c), 
no  decree  can  be  entered  without  proofs. 
Thayer  v.  Lane,  Walk.  (Mich.)  200; 
Chandler  v   McKinney,  6  Mich.  217. 

1.  In  3  Hofifm.  Ch.  Pr.  CCXXXIX 
will  be  found  an  order  for  reference  to 
a  master  to  compute  the  amount  due 
-on  the  bond  and  mortgage,  where  the 
whole  amount  secured  by  the  mortgage 
is  not  due,  and  to  whether  premises 
can  be  sold  in  parcels,  etc.,  which  order, 
omitting  the  formal  parts,  is  as  follows: 

"  It  appearing  from  the  proceedings 
in  this  cause  that  the  bill  was  filed  for 
the    foreclosure    or    satisfaction    of   a 


mortgage;  that  the  whole  amount  se- 
cured, or  intended  so  to  be,  by  said 
mortgage,  is  not  yet  due;  and  that  said 
bill  has  been  regularly  taken  as  con- 
fessed by  all  of  the  defendants:  On 
motion  of  Mr.  Oliver  Ellsworth,  so- 
licitor for  the  complainant,  it  is  or- 
dered, that  it  be  referred  to  one  of 
the  masters  of  this  court,  residing  in 
the  county  of  Albany,  to  compute  the 
amount  due  to  the  complainant  on  tne 
bond  and  mortgage  mentioned  in  said 
bill  of  complaint;  and  also  to  ascertain 
and  report  the  amount  secured  to  be 
paid  by  said  bond  and  mortgage,  and 
which  remains  unpaid,  including  in- 
terest thereon  to  the  date  of  such  re- 
port; and  also  to  ascertain  and  report 
the  situation  of  the  mortgaged  prem- 
ises, and  whether,  in  his  opinion,  the 
same  can  be  sold  in  parcels  without 
injury  to  the  interests  of  the  parties, 
and  if  he  shall  be  of  opinion  that  a 
sale  of  the  whole  of  said  premises,  in 
one  parcel,  will  be  most  beneficial  to 
the  parties,  then  that  he  report  his 
reasons  for  such  opinion." 

2.  New  York.  —  Hun's  Ct.  Rules 
(1896),  No.  60.  See  also  Code  Civ.  Proc, 
§  1626  et  seq.;  and  supra,  note  i,  p.  666. 
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(bV)  In  Case  of  Absent  or  Infant  Defendants. 
Form  No.  14042.' 

{Commencing  as  in  Fortn  No.  IJfiJfi^  and  continuing  down  to  *)  and  it 
further  appearing  that  only  a  part  of  the  sum  secured  {continuing  as 
in  Form  No.  lJf.OJi.1,  from  *  do7vn  to  f);  and  also  that  he  take  proof 
of  the  facts  and  circumstances  stated  in  the  complaint;  and  that  he 
examine  the  plaintiff  or  his  agent  on  oath  as  to  any  payments  which 
have  been  made  to  him  and  for  his  use  and  which  ought  to  be 
credited  on  said  bond  and  mortgage. 

John  Marshall,  ].  S.  C. 

(2)  Report  of  Referee.^ 
((z)    Whole  Amount  Due. 
aa.  In  General. 
Form  No.  14043.' 

Supreme  Court,   Washington  County. 

John  Doe,  plaintiff,       ) 

against  >•  Report  of  Referee. 

Richard  Roe,  defendant.  ) 
To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court,  made  and  entered  in  the 
above  entitled  action,  and  dated  the  twelfth  day  of  August,  a.  d.  i897, 
whereby  it  was  referred  to  the  undersigned  as  referee  to  ascertain 
and  compute  the  amount  due  to  the  plaintiff  upon  and  by  virtue  of 
the  bond  and  mortgage  upon  which  this  action  was  brought; 

I,  James  Laivrence,  the  referee  in  said  order  named,  do  report  that 
before  proceeding  to  hear  the  testimony,  I  was  first  duly  sworn 
faithfully  and  fairly  to  determine  the  questions  referred  to  me  and 
to  make  a  just  and  true  report  thereon  according  to  the  best  of  my 
understanding,  that  I  have  computed  and  ascertained  the  amount 
due  to  the  plaintiff  upon  and  by  virtue  of  said  bond  and  mortgage, 
and  that  I  find,  and  accordingly  report,  that  there  is  due  to  the 
plaintiff  for  principal  and  interest  on  said  bond  and  mortgage  at  the 
day  of  this  my  report  the  sum  of  two  thousand  one  hundred  and  eighty- 
five  dollars.* 

Schedule  A,"^  hereunto  annexed,  contains  a  schedule  of  the  docu- 
mentary evidence  introduced  before  me,  and  shows  the  amounts  due 
for  principal  and  interest  respectively,  the  period  of  computation  of 
the  interest  and  its  rate,  f 


Dated  August  fifteen,  i897. 


James  Lawrence,  Referee. 


1.  New  York.  —  Hun's  Ct.  Rules  Car.  1899)  34  S.  E.  Rep.  249;  People's 
(l8g6),  No.  60.  See  also  Code  Civ.  Loan,  etc.,  Bank  v.  Garlington,  (S. 
Proc,  §  1626  et  seq.\  and  supra,  note  Car.  1899)  32  S.  E.  Rep.  513;  Jennings 
I,  p.  666.  V.  Hare,  53  S.  Car.  396;  Armstrong  v. 

2.  Precedents  of  reports  of  referees  or  Austin,  45  S.  Car.  69.  See  also,  gen- 
masters  may  be  found  set  out  in  Morris  erally,  the  title  References. 

County  Bank  v.  Rockaway  Mfg.  Co.,         S.  Schedule  A,  referred  to  in  the  text, 

16  N.  J.  Eq.  150;  Green  v.  Green,  (S.  may  be  as  follows: 
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bb.  In  Case  of  Bankrupt  Mortgagor. 

Form  No.  I  4  o  4  4 .' 

In  Chancery  of  New  Jersey. 

Between  ^ 

James  A.  Williamson,  Assignee,  etc.,      \  ^     -p.,, 

/-~t        1   •        ,  I  v^n  15111,  eLC. 


Complainant, 


Master's  Report, 


and 
William  H.  Nadin  et  ux.,  Defendants. 

This  cause  having  been  referred  to  me,  a  master  in  chancery  of 
New  Jersey,  by  an  order  of  this  court,  made  by  the  chancellor,  bear- 
ing date  on  the  fourteenth  day  of  September  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-two,  to  ascertain  and  report 
the  amount  due  to  the  said  complainant  for  principal  and  interest 
upon  the  mortgage  held  by  him  upon  the  premises  mentioned  and 
described  in  the  said  bill  of  complaint  and  whether  the  said  mort- 
gaged premises  should  be  sold  together  or  in  parcels,  and,  if  in  par- 
cels, in  what  order,  I  do  report: 

I.  That  I  have  been  attended  by  the  solicitors  of  the  complainant, 
and,  in  the  presence  of  the  parties  attending  me,  have  considered  the 
matters  thereby  referred  to  me. 

II.  The  solicitors  of  the  complainant  produced  before  me  the  mort- 
gage in  the  bill  in  this  cause  mentioned,  bearing  date  on  tht  Jirst  day 
of  October  in  the  year  of  •  our  Lord  one  thousand  eight  hundred  and 
seventy-two,  made  and  executed  by  the  said  William  H.  Nadin  to  James 
A.  Williafnson,  which  said  mortgage  was  duly  acknowledged  accord- 
ing to  law  by  the  said  William  H.  Nadin  and  recorded  in  the  office 
of  the  register  of  the  county  of -fi'i^.y^.*  in  book  ^  of  mortgages  for  said 
county,  on  pages  52Jf.  and  525,  on  the  twenty-fifth  day  of  October  in 
said  last  mentioned  year,  as  appears  by  the  certificate  indorsed  upon 
said  mortgage  by  the  register  of  said  county;  which  said  mortgage  is 
marked  "  Exhibit  A  "  on  the  part  of  the  complainant. 

III.  And  the  solicitors  of  the  complainant  also  produced  before  me 
the  bond  intended  to  be  secured  by  the  said  mortgage,  and  bearing 
date  the  first  day  of  October  in   the  year  of  our  Lord  one  thousand 

"  Schedule  A.  of  Washington,  in  liber  No.  1S7  of  mort- 

Abstract  of  Documentary  Evidence.  gages,  at  page  604,  on  the  j^rt^W day  of 

One  bond  bearing  date  the  7?/-j^/ day  February,  i8gi.     Marked  Exhibit  ^. 

of  February,  i8g/,  made  and  executed  Statement. 

\ty  Richard  Roe  \.ofohn  Doe  in  the  penal  Principal  of  bond  and  mort- 

sum  of  two  thousand  dollars,  to  secure         gage  unpaid %2,ooo  00 

the  payment  of  the  sum  of  two  thousand  Interest  thereon  from  Febru- 

dollars,   on   the  first  day  of  February,  ary  r,   1896,   to  August  ij, 

1897,  with  interest  at  the  rate  oi  six  per  ^^97,  one  year,  six  months 

cent,    per    annum.       Marked    Exhibit  andyf//^^«  days,  at  the  rate 

A.  of  «\r  percent,  per  annum,         i8j  00 


One    mortgage    of   even    date   with 


said    bond,     made    and    executed    by  Total %2, 18^5  00 

Richard  Roe  lo  John  Doe  as   collateral  Dated    the  fifteenth   day   of   August, 

security  for  the  payment  of  the  amount  1897.           James  Lawrence,  Referee." 

mentioned  in  the  condition  of  the  said  1.  New  Jersey.  —  Ch.  Ct.  Rules,  No. 

bond,    acknowledged   the  first  day  of  21  et  seq. 

February,    i8gi,  and    recorded    in    the  This  report  is    substantially   copied 

office  of  the  county  clerk  of  the  county  from  the  original  papers  in  the  case. 
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eight  hundred  and  seventy -two;  which  said  bond  is  marked  "  Exhibit  B  " 
on  the  part  of  the  complainant. 

IV.  And  I  further  report  to  your  honor  that  I  find  there  is  due  to 
said  complainant  on  his  said  mortgage  for  principal  and  interest,  on  the 
day  of  the  date  hereof,  the  sum  of  two  hundred  and  fifty-one  dollars 
and  seven  cents  {%251.01\ 

And  I  do  certify  that  the  schedule  hereunto  annexed^  and  making  a 
part  of  this  my  report,  contains  a  statement  and  account  of  the 
principal  and  interest  money  due  to  the  complainant  on  his  said 
mortgage;  and  to  which  for  greater  certainty  I  refer. 

V.  And  it  appearing  to  me  by  reference  to  the  certificate  of  search 
produced  before  me  that  the  said  mortgaged  premises  as  they  now 
stand  consists  of  the  plot  first  described  in  said  mortgage  and  is 
known  as  plot  (<?)  eight  in  block  (7)  seven,  being  a  plot  of  land  fifty 
feet  wide  in  front  and  rear  and  one  hundred  and  fifty  {15G)  feet  deep 
on  each  side  (the  plot  secondly  described  in  said  mortgage  having  been 
released  by  deed  of  release  as  set  forth  in  the  bill  in  said  cause),  I 
do  certify  that  it  is  in  my  opinion  advisable  that  said  plot  be  sold  in 
one  parcel. 

VI.  And  I  do  further  certify  and  report  that  the  solicitors  of  the 
complainant  produced  before  me  a  certificate  of  search,  made  by 
the  clerk  of  the  county  of  Essex,  for  the  purpose  of  foreclosing  said 
mortgage,  and  that  the  expenses  paid  out  and  incurred  by  the  said 
solicitors  in  obtaining  the  said  certificate  of  search  was  four  dollars 
and  ninety-three  cents  {%Jf..93),  as  appears  by  the  indorsement  upon 
said  certificate;  which  said  search  is  marked  "Exhibit  Con  the  part 
of  the  complainant. 

And  also  a  certificate  from  the  clerk  of  the  Supreme  Court  of  the 
state  of  Ne7a  Jersey,  of  a  search  made  in  the  oflSce  of  the  said  clerk, 
for  the  purpose  of  foreclosing  said  mortgage,  and  that  the  expenses 
paid  out  and  incurred  by  the  said  solicitors  in  obtaining  the  said  cer- 
tificate of  search  was  three  dollars  and  ninety-three  cents  (%3.9S),  as 
appears  by  the  indorsement  thereon;  which  said  certificate  of  search 
is  marked  "Exhibit  D"  on  the  part  of  the  complainant. 

And  also  a  certificate  of  search  from  the  clerk  of  the  Circuit  Court 
of  the  United  States  for  the  District  oi  New  Jersey,  made  in  the  office 
of  the  said  clerk,  for  the  purpose  of  foreclosing  said  mortgage,  and 

1.  Schedule  referred  to  in  the  text  was  Interest  on  said  $207.- 

as  follows:  jo  from  October  first, 

'■  Bond    bearing    date    October  first,  ^^^g,   to  date  of   re- 

A,  D.  187.?,  in  the  penal  sum  of  ten  hurt-  port,  being  j   years 

dred  and  sixty-five  dollars   {%i,o6s.oo),  at  7  per  cent,  (being 

conditioned    for    the    payment  of  five  the  rate  of  interest 

hundred  and  thirty-two  doWdiTS  aitid  fifty  mentioned    in    said 

cents  i%5J2-So)   on   the  first  day  of  Oc-  bond) %^j  57 

tober,  A.  D.  1875.   secured  by  the  mort-  ——^ 
gage  mentioned  and  set  out  in  the  bill  Amount  due  complain- 
herein ^S3^  JO  ant  for  principal  and 

Payment  on  said  bond    j2j  00  interest  on   the  day 

of  the  date  hereof  as 

Leaving   amount  due  above %2^i  o^ 

for  principal  on  said  Dated  September  joth,  1SS2. 

bond $207  JO  John  Griffin,  fr.,  M.  C.  C." 
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that  the  expenses  paid  and  incurred  by  the  said  solicitors  in  obtaining 
the  said  certificate  of  search  was  three  dollars  and  seventy-eight  cents 
($<?.75)as  appears  by  the  indorsement  thereon;  which  said  certificate 
of  search  is  marked  "  Exhibit  E"  on  the  part  of  the  complainant. 

And  also  a  certificate  of  search  from  the  clerk  of  \.\\&  District  Qonxt 
of  the  United  States  for  the  District  of  New  Jersey,  made  in  the  office 
of  said  clerk,  for  the  purpose  of  foreclosing  said  mortgage,  and  that 
the  expenses  were  paid  and  incurred  by  the  solicitors  to  amount  of 
three  dollars  and  sixty-eight  cents  ($5.65),  as  appears  by  the  indorse- 
ment thereon ;  which  said  certificate  of  search  is  marked  "  Exhibit  ^" 
on  the  part  of  the  complainant. 

And  also  a  certificate  of  search  from  the  register  of  Essex  county, 
made  in  the  office  of  said  register,  for  the  purpose  of  foreclosing  said 
mortgage,  and  that  the  expenses  paid  and  incurred  by  said  solicitors 
in  obtaining  said  certificate  amount  to  the  sum  of  twenty-one  dollars 
and  eighty-Jive  cents  {^%21.85'),  as  appears  by  the  certificates  indorsed 
thereon;  which  said  certificate  of  search  is  marked  "Exhibit  G"  on 
the  part  of  the  complainant. 

VII.  And  the  solicitors  of  the  complainant  produced  before  me  a 
certified  copy  of  the  assignment  of  estate,  both  real  and  personal, 
mentioned  and  described  in  the  bill  filed  in  this  cause,  oi  James 
Bishop  and  James  A.  Williamson,  bankrupts,  to  Francis  S.  Lathrop, 
their  assignee  in  bankruptcy,  made  by  Staats  S.  Morris,  esquire, 
register  in  bankruptcy  for  the  district  of  Ne^u  Jersey,  which  said  copy 
was  certified  by  the  register  of  the  county  of  Hudson  in  this  state  as 
being  a  true  copy  of  the  original  which  was  received  in  his  office  on 
the  fourteenth  day  oi  July,  a.  d.  eighteen  hundred  and  seventy-Jive, 
and  recorded  in  Xibtv  285  of  deeds  for  said  county,  on  pages  386,  etc., 
as  appears  by  the  certificates  indorsed  thereon;  which  said  copy  of 
assignment  so  certified  is  marked  "Exhibit  H"  on  the  part  of  the 
complainant. 

VIII.  And  the  solicitors  of  the  complainant  also  produced  before 
me  an  assignment,  which  after  suggesting  the  death  of  Francis  S. 
Lathrop,  the  late  assignee  of  said  James  Bishop,  and  James  A. 
Williamson,  bankrupts,  and  reciting  the  appoinment  of  James 
A.  Williamson,  the  complainant  herein,  as  assignee,  assigns  and 
conveys  all  the  estate,  both  real  and  ^t.v^om\,  oi  Jatnes  Bishop  2LX\di 
James  A.  Williamson,  bankrupts,  to  James  A.  Williamson,  the  said 
complainant,  which  assignment  is  mentioned  and  described  in  the 
bill  filed  herein,  and  was  made  and  signed  by  the  Honorable  y^f//«  T. 
Nixon,  judge  of  the  District  Court  of  the  United  States  in  and  for 
the  district  of  New  Jersey,  and  was  recorded  in  the  register's  office 
of  the  county  of  Essex  on  the  first  day  of  June  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-two,  in  book  N.  21  of 
deeds  for  said  county,  on  pages  73,  etc.,  as  appears  by  the  certificate 
indorsed  thereon;  which  said  assignment  is  marked  "Exhibit  /"  on 
the  part  of  the  complainant. 

IX.  The  master  is  of  opinion  that  the  said  searches  herein  referred 
to  were  necessary  to  a  safe  and  proper  foreclosure  of  said  mortgage 
and  that  the  costs  of  procuring  the  same  should  be  added  to  the 
amount  due  to  the  said  complainant  upon  the  said  mortgage,  and  be 
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made  and  paid  out  of  the  proceeds  of  the  sale  of  the  said  mortgaged 
premises. 

X.  And  I  do  further  report  and  certify  that  I  know  of  no  other 
special  matter  which  I  deem  of  benefit  to  the  complainant  to  report. 

All  of  which  is  respectfully  submitted. 

Dated  the  thirtieth  day  of  September,  iS82. 

John  Griffin,  Jr.,  M.  C.  C. 

cc.  In  Case  of  Infant  Defendant. 

Form  No.  14045.' 

(^Commencing  as  in  Form  No.  lJfiJf.3,  and  continuing  down  to  f.) 
And  I  do  further  report  that  I  have  taken  proof  of  the  facts  and 
circumstances  stated  in  the  complaint  in  this  action,  and  have  exam- 
ined the  plaintiff  on  oath  as  to  anj^  payments  which  may  have  been 
made  to  him  or  to  any  person  for  his  use,  on  account  of  the  demand 
mentioned  in  the  complaint,  and  which  ought  to  be  credited  thereon; 
and  that  such  proofs,  except  such  as  are  documentary,  together  with 
such  examinations,  are  annexed  hereto;  and  that  I  am  of  the  opinion 
that  the  facts  and  circumstances  stated  in  the  complaint  are  true. 
{Concluding  with  date  and  signature  as  in  Form  No.  IJfiJfS.^ 

Form  No.  14046.* 

{Commencement  as  in  Form  No.  IJfOJfJf..^ 

In  pursuance  of  an  order  of  reference  made  by  the  chancellor  in 
the  above  entitled  cause  on  the  thirteenth  day  of  November  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-two,  whereby 
it  was  referred  to  me,  John  Griffin,  Junior,  one  of  the  masters  of 
this  court,  to  ascertain  the  truth  of  the  allegations  of  the  complain- 
ant's bill,  and.  to  take  an  account  of  what  is  due  (if  anything)  to  the 
complainant  for  principal  and  interest  upon  the  said  mortgage,  and 
to  report  whether,  under  the  circumstances  of  the  case,  a  sale  of  the 
whole,  or  a  part  only,  of  the  mortgaged  premises  is  necessary  to  be 
made;  and  any  other  special  matter  which  I  might  deem  proper  or 
shall  appear  for  the  benefit  of  the  infant  defendants,  I  do  report: 

I.  'That  on  the  twenty-first  day  of  November  in  the  year  eighteen 
hundred  and  eighty-tivo,  I  issued  a  summons  to  the  complainant, 
Huntington  Page,  to  appear  before  me  upon  the  ttventy-ninth  day  of 
November  of  this  present  year,  at  the  hour  of  ttuo  in  the  afternoon  of 
said  day,  at  my  office,  number  1  Montgomery  Street,  Jersey  City,  New 
Jersey,  which  said  summons  was  on  the  same  day  served  upon  the 
complainant,  as  appears  by  the  acknowledgment  of  service  indorsed 
thereon.  , 

II.  That  on  the  said  twenty-first  day  of  November  in  the  present 
year  I  issued  a  like  summons  to  George  S.  Duryee,  the  clerk  of  this 
court,  and  guardian  ad  litem  of  the  infant  defendants,  yi?/^^  Coppinger, 
Mary  Coppinger  and  Henry  Coppinger,  to  appear  in  manner  aforesaid, 

1.  New  York.  —  Wwn'%  Ct.  Rules  2.  New  Jersey. —Ch..  Ct.  Rules,  No. 
(1896),    No.   60.     See    also   Code   Civ.     21  el  seq. 

Proc,  §  itit  et  seq.;  Siad  supra,  note  2,         This   report   is   substantially  copied 
p.  673.  from  the  original  papers  in  the  case. 
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which  said  summons  was  on  the  twenty-third  day  of  November  in  the 
present  year  served  upon  George  S.  Duryee,  clerk,  and  guardian  as 
aforesaid,  as  appears  by  the  acknowledgment  of  service  indorsed 
thereon. 

That  on  said  tiventy-first  day  of  November^  year  aforesaid,  I  issued 
a  like  summons  to  Michael  Coppinger,  guardian  ad  litem  of  the  infant 
defendant  Kate  Coppinger,  which  said  summons  was  served  upon 
Charles  Meyer,  Junior,  the  solicitor  of  said  guardian,  as  appears  by 
the  acknowledgment  of  service  indorsed  thereon. 

III.  That  on  the  twenty-ninth  day  oi  November  in  the  present  year 
I  was  attended  by  the  complainant  in  person  and  also  by  Charles  P. 
Dorrance,  Esquire,  his  solicitor,  and  I  took  down  in  writing  the 
depositions  of  said  complainant  and  said  Charles  P.  Dorrance  and 
also  the  deposition  of  Thomas  Aldridge,  a  witness  produced  on  behalf 
of  the  complainant,  which  depositions  are  hereto  annexed  and  form 
a  part  hereof,  and  to  which  for  greater  certainty  I  refer. 

IV.  And  the  solicitor  of  the  complainant  produced  before  me  the 
bond  mentioned  and  set  forth  in  the  bill  filed  herein,  bearing  date 
the  first  day  oi  July,  eighteen  hundred  and  seventy-three,  made  by 
John  Coppinger  to  Robert  F.  Archibold  in  the  penal  sum  of  thirteen 
hundred  and  twenty  dollars,  conditioned  for  the  payment  of  six  hun- 
dred and  sixty  dollars  i^60.00~)  on  the  first  day  oi  July,  which  would 
be  in  the  year  one  thousand  eight  hundred  and  seventy-six,  with 
interest  computed  from  the  date  thereof  at  and  after  the  rate  of 
seven  per  cent,  per  annum  and  to  be  paid  half-yearly;  which  said  bond 
k  marked  Exhibit  "^  "  on  the  part  of  complainant. 

V.  And  the  solicitor  of  complainant  also  produced  before  me  the 
mortgage  mentioned  and  set  out  in  said  bill  bearing  date  said  y?r^/ 
day  oi  July  in  the  year  eighteen  hundred  and  seventy-three,  made  by 
said  John  Coppinger  diXidi  Bridget  his  wife  upon  the  premises  mentioned 
and  described  in  the  bill  of  complaint  and  intended  to  secure  the  said 
bond,  which  mortgage  was  on  the  fourteenth  day  of  July  in  the  year 
eighteen  hundred  and  seventy-three  registered  in  the  office  of  the  clerk 
(now  register)  of  Hudson  county,  in  book  lOJf.  of  mortgages  for  said 
county,  on  page  896,  etc.,  as  appears  by  the  certificate  indorsed 
thereon;  which  said  mortgage  is  marked  Exhibit  '■'■  B"  on  the  part  of 
complainant. 

VI.  And  I  do  further  report  that  the  bond  and  mortgage  are  both 
fully  proven  by  the  affidavit  of  Thomas  Aldridge,  who  took  the  ac- 
knowledgment to  said  mortgage  and  proved  the  signature  of  Joseph  H. 
Aldridge,  the  subscribing  witness  to  said  bond  and  mortgage;  which 
affidavit  is  hereto  annexed. 

VII.  And  I  do  further  report  that  the  solicitor  of  the  complainant 
produced  before  me  the  assignment  of  said  bond  and  mortgage,  which 
said  assignment  bears  date  July  tenth,  eighteen  hundred  and  eighty- 
two,  d^w^.  was  made  by  Satnuel  A.  Archibold  as  administrator  of  the 
goods  and  chattels,  rights  and  credits  of  Robert  F.  Archibold,  deceased, 
to  the  complainant,  and  duly  recorded  in  the  office  of  the  register  of 
Hudson  county  on  the  eleventh  day  of  July,  eighteen  hundred  and 
eighty-two,  in  book  87  gf  assignments  of  mortgages  for  said  county, 
on  page  895,  as  appears  by  the  certificate  indorsed  thereon. 
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VIII.  And  I  do  certify  that  the  signature  of  Charles  A.  Runk,  the 
subscribing  witness,  and  who  also  took  the  acknowledgment  to  said 
assignment,  was  duly  proven  by  the  affidavit  of  Charles  P.  Dorrance; 
which  affidavit  is  hereto  annexed  and  forms  a  part  hereof,  and  to 
which  I  refer  for  greater  certainty. 

IX.  And  I  do  further  report  that  there  is  due  this  day,  for  principal 
and  interest  upon  said  bond,  the  sum  of  huo  hundred  and  seventy  dol- 
lars and  twenty-six  cents  {%270.26\  and  I  certify  that  the  schedule 
hereto  annexed  and  forming  a  part  hereof  and  marked  "  Schedule 
A  "^  contains  a  statement  and  account  of  the  moneys  so  due  and  owing, 
and  to  which  for  greater  certainty  I  refer. 

X.  And  I  further  report  that  neither  the  said  George  S.  Duryee, 
guardian  for  the  infants  aforesaid,  nor  any  person  for  him,  attended 
before  me,  although  duly  summoned  as  aforesaid. 

And  I  do  further  report  that  neither  the  said  Michael  Coppinger^ 
guardian  of  the  aforesaid  infant,  nor  any  person  for  him,  attended 
before  me,  although  duly  summoned  as  aforesaid. 

XI.  And  I  further  report  that  it  is  advisable  to  sell  said  mortgaged 
premises  in  one  parcel,  it  appearing  to  me,  by  the  certificate  of  search 
produced  before  me  by  the  complainant's  solicitor,  that  said  premises 
consist  of  one  city  lot. 

XII.  And  I  do  further  certify  and  report  that  complainant's  solici- 
tor produced  before  me  a  search  made  in  the  office  of  jjne  register  of 
the  county  of  Hudson,  for  the  purpose  of  foreclosing  said  mortgage, 
and  that  the  expenses  paid  and  incurred  by  said  solicitor  in  procuring 
said  certificate  of  search  amount  to  the  sum  of  thirty  dollars,  as  appears 
by  the  indorsement  thereon ;  which  said  search  is  marked  Exhibit  "Z> " 
on  the  part  of  complainant,  and  I  am  of  opinion  that  said  search  was 
necessary  to  a  safe  and  proper  foreclosure  of  said  mortgage  and  that 
the  cost  of  making  the  same  should  be  added  to  the  amount  due  said 
complainant  upon  his  said  mortgage,  and  be  made  and  paid  out  of 
the  proceeds  of  the  sale  of  said  mortgaged  premises. 

And  I  do  further  certify  that  I  know  of  no  other  special  matter 
which  I  deem  it  for  the  benefit  of  the  infant  defendants  to  report. 
All  of  which  {continuing  and  concluding  as  in  Form  No.  IJfiJ^. 

1.  Schedule  "  A  "  referred  to  in  the  text  Amount  due  for  principal %2^o  26 

was  as  follows:  And  interest  on  said  bond  on 

"Bond  bearing  date  the  first  Aa^y  oi  this  date,  two   hundred  and 

fuly,i9iy:j,  made  hy  John  Coppinger  in  seventy  Ao^\^.rs  ^.tidi  twenty-six 

the  penal  sum  of  thirteen  hundred  and  cents. 

twenty  dollars,  conditioned  for  the  pay-  Dated  December  ist,  18&. 

ment  of  six  hundred  and  sixty  dollars  John  GriJfin,Jr., 

{%66o)  on  July  first,   1876,  with  interest  M.  C.  C. 

at  seven  per  cent,   per  annum  and  as-  Master's  Fees: 

signed  as  within  set  forth %66o  00  Drwg  Rept ^34 

Amount  of   payments   on   ac-  Eng.  Do^o  fols. .     280 

count  of  the  principal  of  said  Schrv  ^  fols 20 

bond 400  00  Depositions  11  fols    2  20 

Srvgjwrit 60 

Principal  of  bond  due %26o  00  Markg^Ex 40 

Interest  on   $260.00  from   the  Serv.  j  Sums. . . .     120 

first  day  o{  January,  1SS2,  to  

date  hereof,  //  months  @  7^       10  26  8  74" 
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lid.  In  Case  of  Subsequent  Lien  Holders.' 
Form  No.  14047.* 

{Comniencenient  as  in  Form  No.  llfijfjf..') 

This  cause  having  been  referred  to  me,  a  master  in  chancery  of 
New  Jersey^  by  an  order  of  this  court,  made  by  the  chancellor,  bear- 
ing date  on  \.\\&  fifteenth  day  of  September  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-two.,  to  ascertain  and  report  the 
amount  due  to  the  said  complainants  for  principal  and  interest  upon 
the  mortgage  held  by  them  upon  the  premises  mentioned  and 
described  in  the  bill  of  complaint,  and  also  the  amount  due,  if  any- 
thing, to  the  said  Charles  E.  Trott,  George  IV.  Todd,  Henry  J.  Deniott, 
and  Thomas  A.  Mclntyre  dix\6  James  Binghatn,  partners,  etc.,  upon 
their  respective  mortgages  and  judgments  and  to  report  accordingly, 
and  also  to  ascertain  and  report  the  order  and  priority  of  the  said 
several  mortgages  and  judgments,  respectively,  and  whether  they  all 
embrace  the  same  premises,  and  whether  the  said  mortgaged  prem- 
ises should  be  sold  together  or  in  parcels,  and  if  in  parcels  in  what 
order.     I  do  report, 

I.  That  on  the  twenty-sixth  day  of  September  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-two,  I  issued  a  summons  to 
the  said  complainants,  The  United  States  Life  Insurance  Company  of 
the  city  of  Neiv  York,  to  appear  before  me  on  the  second  day  of  Octo- 
ber instant,  which  said  summons  was  on  said day  of  September 

duly  served  upon  Bedle,  Muirheid and McGee,  Esquires,  the  solicitors 
of  the  said  complainants,  as  appears  by  the  acknowledgment  of 
service  indorsed  thereon.  And  on  the  said  tiventy-sixth  day  of  Sep- 
tember I  issued  a  like  summons  to  the  defendant  Charles  E.  Trott  to 
appear  as  aforesaid,  which  said  summons  was  upon  the  twenty-seventh 
day  of  said  September  served  upon  George  R.  Dutton,  Esquire,  the 
solicitor  of  said  defendant,  as  appears  by  the  acknowledgment 
indorsed  thereon.  And  on  said  ttventy-sixth  day  of  September  in  the 
year  aforesaid  I  issued  a  like  summons  to  the  defendant  George  W. 
Todd  to  appear  as  aforesaid,  which  said  summons  was  upon  the 
twenty-seventh  day  of  said  September  served  upon  said  George  W.  Todd, 
who  is  an  absent  defendant,  by  posting  the  same  in  the  oflfice  of  the 
clerk  of  this  court  ior  four  entire  days  before  its  return,  as  appears 
by  the  affidavit  indorsed  upon  said  summons.  And  on  the  txventy- sixth 
day  of  said  September  I  issued  a  summons  for  the  defendant  Hetiry  J. 
Demott  to  appear  as  aforesaid,  which  said  summons  was  upon  the 
twenty-seventh  day  of  said  September  served  upon  George  R.  Dutton, 
Esquire,  the  solicitor  of  the  said  defendant,  as  appears  by  the  acknowl- 
edgment indorsed  thereon.      And  on  the  twenty-sixth  day  of  said  .5"-?/- 

1.  Amount  due  on  other  liens  set  up  in  Master's  fees,  itemized,  were  indorsed 
answer  of  any  defendant    may  be  re-     upon  the  report,  as  follows: 

quired  to  be  computed  by  the  referee.     "  Makg  Rept 4  oo 

Chamberlain    v.    Dempsey,    36    N.    Y.         Drawgdojo  fols ,...  goo 

144.                                                                            Sched.  6  fols /  80 

2.  New  fersey.  —  Ch.  Ct.   Rules,  No.         Markg  Exch 80 

21  et  seq.                                                                 Issuing  b  Services 2  40 

This    report   is    substantially  copied  

from  the  original  papers  in  the  case.  18  00  " 
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tember  I  issued  a  summons  for  the  defendant  Thomas  A.  Mclntyre  to 
appear  as  aforesaid,  which  said  summons  was  upon  the  same  day  duly- 
served  upon  Cortlandt  and  R.  Wayne  Parker,  Esquires,  the  solicitors 
of  said  defendant,  as  appears  by  the  acknowledgment  indorsed 
thereon.  And  on  the  said  tmeiity- sixth  day  of  September  in  the  year 
aforesaid  I  also  issued  a  SMxavaon'i  to  James  Bingham,  a  defendant  m 
above  cause,  to  appear  as  aforesaid,  which  said  summons  was  served 
upon  said  Cortlandt  and  R.  Wayne  Parker,  Esquires,  the  solicitors  of 
said  defendant,  on  the  day  of  its  date,  as  appears  by  the  acknowl- 
edgment indorsed  thereon.  All  of  which  summons  were  issued  and 
served  at  least /our  entire  days  before  their  return. 

II.  And  I  do  report  that  on  the  second  day  o{  October  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-two,  I  was  attended 
by  Messrs.  Bedle,  Muirheid  and  McGee,  the  solicitors  of  the  com- 
plainants, and  George  R.  Dutton,  Esquire,  the  solicitor  of  the  defend- 
ants Cy/<7r/d'j-  E.  Trott  and  Henry  J.  Demott,  and  the  solicitor  of  the 
defendants,  Thomas  A.  Mclntyre  and  James  Bingham,  namely,  Cortlandt 
and  R.  Wayne  T'ar-^^r,  although  not  appearing,  send  proof  of  amount 
of  the  judgment  obtained  by  said  Thomas  A.  Mclntyre  and  James 
Bingham,  against  Henry  Rawls,  the  husband  oi  Julia  R.  Ratals  and 
one  of  the  defendants  herein,  which  said  proof  is  hereto  annexed  and 
forms  a  part  hereof,  to  which  reference  is  made  if  it  be  necessary, 
and  the  defendant  George  W.Todd,2\\.\\Q)W^  duly  summoned,  appeared 
not. 

III.  And  the  solicitors  of  the  complainants  produced  before  me  the 
mortgage  set  out  in  the  bill  of  complaint  bearing  date  the  sixteenth 
day  oi  July  in  the  year  of  our  Lord"  one  thousand  eight  hundred  and 
seventy-three,  made  by  Julia  R.  Raivls  and  Henry  Rawls  her  husband 
to  The  United  States  Life  Insurance  Company  in  the  city  oi  New  York, 
the  complainants  herein,  which  said  mortgage  was  duly  acknowledged 
according  to  law  by  the  said  Julia  R.  Rawls  and  Henry  Rawls  her 
husband  and  recorded  in  the  clerk's  office  of  the  county  of  Bergen,  in 
liber  1  of  mortgages  for  said  county  on  pages  100,  etc., on  the  thirty- 
first  day  oi  July  in  said  last  mentioned  year,  as  appears  by  the 
indorsement  thereon;  which  said  mortgage  is  marked  "Exhibit  A" 
on  the  part  of  the  complainants  herein. 

IV.  And  the  solicitors  of  the  complainants  produced  before  me  the 
bond  mentioned  in  said  bill  and  intended  to  be  secured  by  the  said 
mortgage,  and  bearing  date  the  sixteenth  day  oi  July,  a.  d.  eighteen 
\i\iwdKed  diK\d  seventy-three-,  which  said  bond  is  marked  *' Exhibit  ^ff" 
on  the  part  of  the  complainants. 

V.  And  I  further  report  to  your  honor  that  I  find  there  is  due  to 
said  complainant  on  their  said  mortgage  for  principal  and  interest,  on 
the  day  of  the  date  hereof,  the  sum  of  eleven  thousand  four  hundred 
and  ninety-four  dollars  and  twelve  cents  ($11,^94^.13). 

And  I  do  certify  and  report  that  the  schedule  hereto  annexed  and 
marked   "Schedule  A,"^  and  making  a  part  hereof,  contains  a  state- 

1.  "Schedule  A"  referred  to  in  the  sand  eight  hundred  and  j^wfw/y-M/vif  in 
tert  was  follows:  the  penal  sum    of  twenty-one  thousand 

"  Bond  bearing  date  the  j/jt/it^mM  day  dollars  ($2/, ooo.oo)  conditioned  for  the 
of  y«^  in  the  year  of  our  Lord  one  thou-     payment  of  ten  thousand  five  hundred 
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ment  and  account  of  the  principal  and  interest  due  to  the  complainants 
on  their  said  mortgage,  and  to  which  for  greater  certainty  I  refer. 

VI.  And  the  solicitor  of  the  defendant  Charles  E.  Trott,  namely, 
George  R.  Duiton,  Esquire,  produced  before  me  a  certain  indenture 
of  mortgage,  to  which  reference  is  made  in  the  bill  on  file  in  said 
cause,  bearing  date  on  the  sixth  day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy -Jive,  made  and  executed 
by  Julia  R.  Rawls  and  Henry  Rawls  her  husband  to  Charles  E.  Trott, 
the  said  defendant,  which  said  mortgage  was  duly  acknowledged 
according  to  law  by  the  sdixd  Julia  R.  Rawls  Sind  Henry  Rawls  her 
husband  and  registered  in  the  office  of  the  clerk  of  the  county  of 
Bergen  in  book  No.  2  of  mortgages  for  said  county  on  page  7,  etc., 
on  the  twenty-third  day  of  April  in  said  last  mentioned  year,  as  appears 
by  the  certificate  indorsed  thereon;  which  said  mortgage  is  marked 
"Exhibit  C"  on  the  part  of  the  defendant  Charles  E.  Trott. 

VII.  And  the  solicitors  of  said  Charles  E.  Trott  produced  before 
me  the  bond  intended  to  be  secured  by  said  last  mentioned  mortgage 
of  said  defendant  Charles  E.  Trott  and  bearing  date  the  sixth  day  of 
February  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-Jive.  Which  said  bond  is  marked  "  Exhibit  Z) "  on  the  part 
of  the  defendant  Charles  E.  Trott. 

VIII.  And  I  further  report  to  your  honor  that  I  find  that  there  is 
due  to  the  defendant  Charles  E.  Trott  on  his  said  mortgage  for  prin 
cipal  and  interest  on  the  day  of  the  date  hereof,  the  sum  oi  Jijteen 
hundred  and  thirty-six  dollars  and  eighty-Jive  cents  (^1536.85^. 

And  I  do  certify  that  the  schedule  hereunto  annexed  and  marked 
"  Schedule  £,"^  and  forming  a  part  hereof,  contains  a  statement  of 
the   principal   and    interest   money  due  to  the  said   defendant   and 

dollars  on  the  first   day  of   December,  1.  "  Schedule  B"  referred  to  in  the  text 

eighteen  hundred  and  seventy- four ,  se-  was  as  follows: 

cured  by  the  mortgage  in  the  bill  men-  "  Bond  bearing  date  the  sixth  day  of 

tioned  and  set  out  with  interest  at  7  per  February  in  the  year  of  our  Lord  one 

cent,   per  annum %io,$oo  00  thousand    eight    hundred  and   seventy- 

Interest  upon  said  bond  at  five,  in  the  penal  sum  of  tivo  thousand 
seven  per  cent,  from  the  dollars  {^2000)  conditioned  for  the  pay- 
day of  its  date  to  X.\\&  first  ment  of  one  thousatid  dollars  (%iooo.o6) 
dayofyrt«wrtn',i8(?o,  upon  and  payable  in  one  year  from  its 
which  date  complainants  date  with  interest  at  seven  per  cent, 
reduced  interest  to  j/j:  per  per  annum,  given  by  the  defendants 
cent,  as  mentioned  in  the  Julia  R.  Rawls  and  Henry  Rmvls   her 

bill '.        4,74687  husband,    and    secured    by    mortgage 

Interest  at  «x  per  cent,  from  herein  mentioned  and  marked  'Ex- 
said  last  mentioned  date                           hibit  C %i,ooo  00 

to  date  of  my  report ii743  ^^  Interest  thereon  from  its  date 

at  7  per  cent,  per  annum  to 

Total    principal    and    in-  date SS^  ^5 

terest %i6,g8g  87  Leaving  amount  due  the  de- 
Total    amount  paid  on  ac-  fendant    Charles   E.     Trott 
count  of  said  interest,  as  upon  his  mortgage  for  prin- 

per  bond %5-,495  75  cipal   and   interest  on  the 

date  hereof %i-53(>  8s 

Leaving  balance  due %ii,4g4  12  Dated  October  7th,  \%82. 

Dated  October  7th,  1^82.  John  Griffin,  Jr., 

/okn  Griffin,  Jr.,  M.  C.  C." 
M.  C.  C." 
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Charles  E.  Trott  upon   his  said   mortgage,  and  to  which  for  greater 
certainty  I  refer. 

IX.  And  the  solicitors  of  the  defendants  Thomas  A.  Mclntyre  and 
James  Bingham  send  proof  of  the  amount  due  said  defendants  upon  a 
judgment  recovered  by  them  against  the  defendant  Henry  Rawls  in 
the  Supreme  Court  of  this  state  for  the  sum  of  four  hundred  and 
sroenteen  dollars  and  eighty-three  cents,  which  judgment  was  entered 
December  sixth  in  the  year  of  our  Lord  eighteen  hundred  aud  seventy- 
nine,  but  it  appearing  that,  although  said  deiendant  Henry  Rawis  was 
at  one  time  seised  of  said  premises  he  parted  with  and  conveyed  said 
premises  some  time  before  the  said  judgment  was  obtained  and  has 
never  regained  title,  the  master  therefore  submits  the  question  and 
leaves  it  to  be  decided  by  your  honor  upon  the  motion  of  said  defend- 
ants Thomas  A.  Mclntyre  2lX\(S.  James  Bingham,  if  their  said  judgment 
is  a  lien  upon  said  premises  mortgaged  herein  to  be  decided  in  the 
event  of  more  money  arising  from  the  sale  of  the  mortgaged  premises 
than  shall  be  sufficient  to  satisfy  the  said  mortgages  of  complainants, 
and  the  defendant  Charles  E.  Trott  as  hereinbefore  set  out. 

X.  And  I  further  report  to  your  honor  that  the  solicitor  of  the 
defendant  Henry  J.  Deniott  attended  before  me  but  did  not  attempt  to 
prove  the  amount  due  to  said  defendant  upon  his  judgment,  and  am 
therefore  unable  to  report  anything  due  to  the  said  defendant  upon 
the  said  judgment. 

XI.  And  I  further  report  that  the  said  mortgages  of  the  complain- 
ants and  the  defendant  cover  the  same  premises,  but  that  the  mort- 
gage of  complainants  was  made,  executed  and  recorded  prior  to  the 
making,  execution  and  registry  of  the  mortgage  of  the  defendant 
Charles  E.  Trott,  and  also  prior  to  the  date  of  entry  of  judgment 
against  said  Henry  Rawls  by  the  defendants  Thomas  A.  Mclntyre  and 
James  Bingham,  and  is  entered  to  be  first  paid  and  satisfied  out  of 
the  proceeds  of  the  sale  of  the  mortgaged  premises,  and  that  the 
mortgage  of  defendant  Charles  E.  Trott  was  made,  executed  and 
registered  prior  to  the  date  of  entry  of  the  judgment  obtained  by 
Thomas  A.  Mclntyre  and  James  Bingham  against  the  defendant  Henry 
Rawls,  and  is  entitled  to  be  paid  secondly  out  of  the  moneys  arising 
from  the  sale  of  the  mortgaged  premises;  and  if  after  satisfying  said 
two  mortgages  there  should  be  a  surplus  I  report  that  it  would  be 
advisable  to  pay  said  money  into  this  court  to  answer  unto  the 
defendants,  Thomas  A.  Mclntyre  ?iiVid  James  Bingham,  upon  the  judg- 
ment obtained  by  them  against  said  Henry  Rawls,  if  your  honor 
should  decree  that  said  judgment  is  a  lien  upon  said  mortgaged 
premises. 

XII.  And  I  further  report  unto  your  honor  that  from  the  descrip- 
tion of  said  premises  as  shown  by  the  said  mortgages,  and  the 
searches  produced  by  the  complainant's  solicitors,  it  appears  to  me 
that  said  mortgaged  premises  consist  of  parts  of  two  lots,  as  laid  out 
upon  a  map  of  the  property  situate  in  their  vicinity.  That  the  said 
mortgaged  premises  are  L-shaped,  as  will  appear  from  the  following 
rough  diagram  of  said  premises  taken  from  said  search:  (^diagrani)  and 
really  have  less  frontage  than  the  lots  mapped  in  that  vicinity.  The 
master  is  therefore  of  opinion  that  it  is  advisable  to  sell  said  prem- 
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ises  in  one  parcel  to  raise  and  pay  the  moneys  aforesaid,  together 
with  the  costs  of  suit. 

XIII.  And  I  further  report  that  the  solicitors  of  the  complainants 
produced  before  me  a  certificate  of  search,  made  by  {continuing  as  in 
paragraph  VI  in  Form  No.  UfOJ^Jf). 

XIV.  The  master  is  of  the  opinion  that  said  searches  {continuing 
as  in  paragraph  IX  in  Form  No.  lJi.OJi.Jf). 

XV.  And  I  do  further  report  and  certify  that  I  know  of  no  other 
special  matter  which  I  deem  of  benefit  to  the  said  complainants  and 
defendants  to  report. 

All  of  which  {continuifig  and  concluding  as  in  Form  No.  IJfOJfJi). 

(l>)    Whole  Amount  Not  Due. 
aa.  In  General. 

Form  No.  14048.' 

{Commencing  as  in  Form  No.  UfiJ^S,  and  continuing  do7an  to  *.) 

And  I  do  further  report  that  I  have  computed  and  ascertained  the 
whole  amount  due  and  to  become  due  and  remaining  unpaid  thereon, 
and  the  same,  including  interest  to  the  date  of  this  report,  is  the  sum 
of  ten  thousand  dollars. 

I  do  further  report  that  the  schedule  annexed  hereto,  marked 
"^,"  and  making  a  part  of  this  my  report,  contains  a  statement  of 
the  computations  of  the  amounts  due  and  to  grow  due  on  said  bond 
and  mortgage;  also  the  period  of  such  computations,  and  the  rate  of 
interest. 

And  I  do  further  report  that  I  have  ascertained  the  situation  of 
said  mortgaged  premises;  that  they  consist  of  {describing  premises\, 
that  the  said  premises  cannot,  on  account  of  the  size  of  the  lot,  be 
divided;  and  for  that  reason  I  am  of  opinion  that  a  sale  of  the  whole 
premises  is  necessary. 

I  do  further  report  that  the  schedule  annexed  hereto,  marked  "-5," 
contains  the  proofs  taken  by  me  on  this  reference,  except  such  as 
are  documentary,  and  of  those  an  abstract  is  set  forth  in  said 
schedule.* 

{Concluding  with  date  and  signature  as  in  Form  No.  UfiJ^S.') 

bb.  In  Case  of  Absent  or  Infant  Defendants. 
Form  No.  14049.' 

{Commencing  as  in  Form  No.  14-048,  and  continuing  down  to  *.) 
And  I  do  further  report,  that  I  have  taken  proof  of  the  facts  and 

circumstances  stated  in  the  complaint  {continuing  and  concluding  as  in 

Form  No.  IJfOJfS). 

p.  Decrees  or  Judgments.' 

1.  New  York.  —  Yinn's  Ct.  Rules  2.  For  the  formal  parts  of  a  judgment 
(1896),  No.  60.  See  also  Code  Civ.  or  decree  in  a  particular  jurisdiction 
Proc,  §  1626  et  seq.\  and  supra,  note  see  the  titles  Judgments  and  Decrees, 
2,  p.  673.  vol.  10,  p.  645. 
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(1)  In  General. 
(a)  Dismissing  Bill  or  Complaint. 

Form  No.  14050.' 

(Precedent  in  Stebbins  v.  Watson,  71  Mich.  473.) 

H  Title  of  court  and  cause,  and  commencement  as  in  Form  No.  121?i^.y\^ 
This  cause  coming  on  to  be  heard  upon  the  pleadings  and  deposi- 
tions oi  Joseph  E.  IVatson  and  Ida  M.  Watson,  and  upon  proofs  taken 
in  open  court,  and  Hoyt  Post  having  been  heard  in  favor  of  said  com- 
plainant, and  Charles  K.  Latham  having  been  heard  in  favor  of  said 
defendant  Stoepel,  E.  IV.  Pendleton  in  favor  of  said  defendants  Joseph 
E.  IVatson  and  Ida  M.  Watson,  and  Alfred  E.  Lucking  in  favor  of 
said  defendants  Lynch  and  Donalson,  and  it  appearing  to  the  court 
that  said  complainant  has  not,  by  preponderance  of  proof,  showed 
what  authority  was  given  complainant  to  have  the  mortgage  filled  up 
after  it  was  executed  and  delivered,  and  that  parol  authority  would 
not  be  sufficient  for  that  purpose,  it  is  so  ordered,  adjudged,  and 
decreed  that  the  bill  of  complaint  in  said  cause  be,  and  the  same  is 
hereby  dismissed,  with  costs. 

[(^Concluding  tvith  signature  as  in  Form  No.  12124..y\^ 

Form  No.  i  4  o  5  i . 

(Jennings  v.  Peay,  (S.  Car.  189S)  28  S.  E.  Rep.  949,  51  S.  Car.  327.)' 

[{Title  of  court  and  cause  as  in  Form  No.  11876.')]'^ 

Decree. 

This  action  was  brought  by  the  plaintiff,  as  clerk,  to  recover  two 
deferred  payments  on  a  bond  and  mortgage  given  to  his  predecessor 
in  office  by  the  defendant.  The  defenses  of  payment,  laches,  and 
the  statute  of  limitations  are  interposed  by  the  defendant.  The 
cause  was  referred  to  W.  D.  Douglass,  Esq.,  to  take  the  testimony, 
and  comes  before  me  for  trial  on  the  report  of  said  referee.  The 
bond  and  mortgage  bear  date  the  first  day  of  No7'ember,  a.  d.  i?>69, 
payable  in  five  equal  annual  instalments  from  date.  Many  partial 
payments  were  alleged  and  proved,  the  last  bearing  date  the  tiventy- 
ninth  day  of  November,  1S86.     I  do  not  think   that  this  is  a  proper 

Findings  of  fact  by  the  court  in  fore-  suit,   vol.   6,   p.   852;  and  supra,  note 

closure  proceedings  will  be  found  set  2,  p.  684. 

out   in    Ely   v.    Pingry,   56    Kan.    17;  2.  The  matter  to  be  supplied  within 

Howell   V.  McCrie,  36  Kan.  636;  Cen-  [  ]  will  not  be  found  in   the  reported 

tral   Trust   Co.    v.  Hubinger,  87    Fe'd.  case. 

Rep.  3.  3.  This  decree  was  affirmed,  the  court 

Conclusions  of  law  in  foreclosure  pro-  holding  that  the  action  was  barred  by 

ceedings  will  be  found  set  out  in  Ely  v.  the  statute  of  limitations.     See  S.  Car. 

Pingry,  56  Kan.  17;  Central  Trust  Co.  Code  Civ.  Proc.  (1893),  §§  93,  in. 

V.  Hubinger,  87  Fed.  Rep.  3.  See  also,  generally,  the  title   DiscoN- 

1.  This  decree  was  affirmed,  the  court  tinuanck.  Dismissal  and  Nonsuit,  vol. 

holding  that  the  preponderance  of  the  6,  p.  852,  and  supra,  note  2,  p.  684. 

testimony    was    clearly   with    the    de-  Judgment  overruling   the  master's  re- 

fendants.  port   and  dismissing    the  complaint  to 

Consult    also,    generally,    the    title  foreclose    is   set   out    in  Armstrong  v. 

Discontinuance,   Dismissal  and  Non-  Austin,  45  S.  Car.  69. 
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case  for  the  application  of  the  doctrine  of  laches,  but  I  do  think  it  a 
case  to  which  the  statute  of  limitations  applies.  At  the  time  of  the 
commencement  of  this  action,  on  the  tivelfth  d^y  oi  November,  i896, 
more  than  twenty  years  had  elapsed  from  the  date  of  the  execution 
of  the  bond  and  mortgage,  and  more  than  six  years  from  the  date  of 
the  last  payment  thereon.  Whether  we  regard  this  action,  therefore, 
as  based  on  the  original  contract,  or  upon  the  contract  implied  from 
the  partial  payments,  it  is  equally  barred  by  the  statute  of  limita- 
tions. It  is  therefore  considered,  adjudged,  and  decreed  that  the 
complaint  in  this  action  be,  and  the  same  is  hereby  dismissed. 

W.  C.  Benet,  Presiding  Judge. 
1st  October,  iB97. 

(U)  Dismissing  Cross-bill 

Form  No.  14052. 

(Precedent  in  Lovell  v.  Cragin,  136  U.  S.  139.) 

\{Title  of  court  and  cause  as  in  Form  No.  12134-.^]^ 

This  cause  came  on  to  be  further  heard  at  this  term  upon  the  com- 
plainant's bill  and  the  cross-bill  of  IV.  S.  Lovell,  executor  of  the  last 
will  and  testament  of  Eliza  A.  Quitman,  deceased,  and  the  evidence 
adduced  by  the  parties,  and  was  argued  by  counsel;  whereupon,  and 
in  consideration  thereof,  it  was  ordered,  adjudged  and  decreed  as 
follows: 

[ist.  That  the  complainant  purchased  the  two  notes  sued  upon,  and 
was  subrogated  expressly  as  to  one,  and  by  operation  of  law  as  to 
the  other,  to  all  the  rights  of  action  thereon,  including  the  mortgage 
executed  by  Orlando  P.  Fisk  to  secure  the  same,  as  alleged  in  the 
complainant's  bill,  and  is  entitled  to  the  relief  prayed. 

2d.  That  this  cause  be  referred  to  J.  W.  Gurley,  master,  to  take 
an  account  of  the  amount  due  the  complainant  on  said  notes  and 
mortgage,  and  report  the  same  to  this  court  as  soon  as  practicable.  J^ 

3d.  It  is  further  ordered  and  decreed  that  said  cross-bill  be  dis- 
missed. And  further  proceedings  are  suspended  until  the  coming  in 
of  the  master's  report. 

[{Concluding  with  signature  as  in  Form  No.  13134.)Y 

(r)  Establishing  Priorities? 

1.  The  matter  to  be  supplied  within  does  not  pray  for  a  foreclosure  is  en- 
[  ]  will  not  be  found  in  the  reported  titled  to  a  decree  fixing  his  priority  and 
case.  directing  proper  distribution  in  case  of 

2.  This  decree  was  held  to  be  correct  sale.  Seeley  v.  Wickstrom,  49  Neb. 
as  to  the  dismissal  of  the  cross-corn-  730. 

plaint,  but  erroneous  as  to  the  sus-  Under  S.  Car.  Code  Civ.  Proc.  (1893), 
taining  of  the  bill.  It  was  therefore  §  296,  the  answer  of  defendant  in  fore- 
reversed  with  directions  to  dismiss  the  closure,  who  is  a  second  mortgagee, 
bill.  when  duly  served  on  the  defendant 
See  also  the  title  Discontinuance,  mortgagor  against  whom  affirmative 
Dismissal  and  Nonsuit,  vol.  6,  p.  852;  relief  is  desired,  maybe  made  a  cross- 
and  supra,  note  2,  p.  684.  bill;    and    a   decree    granted  not    only 

3.  Fixing  Priorities.  — Junior  mort-  against  the  lands  described  in  the 
gagee  in  a   foreclosure   proceeding  who  plaintiff's  complaint,  but  against  other 
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Form  No.  14053. 
(Precedent  in  Rumpp  v.  Gerkens,  59  Cal.  498.)* 
[(7/'//^  of  court  and  cause  as  in  Form  No.  11902.)^ 
This  cause  having  been  regularly  tried  by  the  Court,  and  it  appear- 
ing to  the  Court  that  there  is  now  due  from  defendant  Jacob  F.  Gerkens 
to  the  plaintiff  the  sum  of  one  thousand  and  thirty-nine  dollars  and  thirty' 
i7vo  cents  in  gold  coin  of  the  United  States;  that  said  sum  is  secured 
by  mortgage  of  real  property,  to  wit,  {describing  it);  that  the  defend- 
ant il//^«^/Z^(?;«>  is  now  the  holder  of  the  legal  title  of  said  property, 
subject  to  the  right  of  plaintiff  to  redeem  from  said  Leonis  the  said 
property  by  the  payment  to  him  of  the  sum  of  t7V0  thousand  eight 
hundred  dollars,  in  gold  coin  of  the  United  States;^  therefore, 

It  is  hereby  ordered  and  adjudged  that  plaintiff  do  have  and  recover 
of  and  from  defendant  Jacob  F.  Gerkens  the  sum  of  one  thousand  and 


lands  included  in  the  mortgage,  and  a 
judgment  rendered  for  a  deficiency, 
provided  the  relief  relating  to  the  second 
mortgagee  does  not  prejudice  the  rights 
of  the  complaint.  Phillips  v.  Anthony, 
47  S.  Car.  460. 

Tax  Lien.  —  Where  the  county  com- 
missioners are  parties,  it  is  proper  to 
find  the  amount  of  legal  taxes  and  ad- 
judge them  a  first  lien  and  to  order 
their  payment  out  of  the  foreclosure 
sale  proceeds.  Douthilt  v.  Farrell,  60 
Kan.  195. 

Precedents. —  In  Gillam  v.  Barnes, 
(Mich.  1900)  82  N.  W.  Rep.  38,  will  be 
found  the  material  parts  of  a  decree 
adjudging  priorities  in  a  foreclosure 
proceeding. 

In  Robinson  v.  Alabama,  etc.,  Mfg. 
Co.,  89  Fed.  Rep.  218,  the  decree  con- 
tained the  following  provisions:  "  It  is 
ordered,  adjudged,  and  decreed  that, 
should  the  said  accounting  finally  re- 
sult in  a  judgment  in  favor  of  the 
Huguley  Manufacturing  Company^  then 
such  judgment,  lor  any  amount  thereof 
in  excess  of  any  deficiency  due  by  the 
defendants  to  the  complainant  in  the 
foreclosure  proceeding,  shall,  for  such 
excess,  be  and  remain  a  lien  upon  said 
property  in  favor  of  the  Huguley  Manu- 
facturing Company,  as  against  the  pur- 
chasers at  said  sale,  or  any  persons 
holding  under  them." 

Another  decree  fixing  priorities  is  set 
out  in  Clason  v.  Shepherd,  6  Wis.  369, 
which,  omitting  the  formal  parts,  is  as 
follows:  "This  cause  came  on  to  be 
heard  upon  the  bill,  answer  of  the  said 
Thomas  Lyness,  and  testimony,  and  was 
argued  by  counsel,  and  thereupon  it  is 
ordered,  adjudged  and  determined  by 
the  court,  that  the  mortgage  of  the  said 
Thomas  Lyness,  mentioned  in  his  said 


answer,  to  secure  the  payment  of  one 
/housanti  doUacs,  and  Interest  at  twelve 
per  cent,  per  annum,  has  a  priority  of 
lien  on  the  premises  mentioned  in  the 
plaintiff's  complaint,  to  the  mortgage 
mentioned  in  said  complaint,  as  having 
been  assigned  to  the  plaintiff,  and  that 
there  is  due  to  the  said  Thomas  Lyness^ 
on  his  said  bond,  the  sum  of  tzvelve 
hundred  and  twenty-five  dollars,  princi- 
pal and  interest;  and  the  said  plaintiffs 
are  required  to  bring  said  sum  into 
court,  to  be  paid  to  the  said  Lyness, 
within  twenty  days  after  service  of  a 
copy  of  this  judgment,  or  in  default 
thereof,  that  execution  issue  against , 
them  to  collect  said  sum  for  which 
judgment  is  hereby  entered,  and  costs 
to  be  taxed."  This  decree  was  affirmed 
on  appeal,  the  court  holding  that  the 
prior  mortgagee  might  waive  his  right 
of  priority  in  favor  of  a  junior  mort- 
gagee and  that  agreement  to  that  effect, 
properly  executed,  acknowledged  and 
recorded,  is  constructive  notice  to  the 
assignees  of  the  first  mortgage  as  well 
as  to  the  world. 

1.  This  judgment  was  affirmed  on  ap- 
peal, the  court  holding  that  where  a 
mortgagee  without  knowledge  of  a  prior 
mortgage  took  a  conveyance  from  the 
mortgagors  in  satisfaction  of  his  mort- 
gage without  intending  to  release  his 
lien,  the  conveyance  did  not  extinguish 
the  senior  mortgage  so  that  the  mort- 
gagee could  not  use  it  as  a  protection 
against  the  junior  mortgage. 

See  also  supra,  note  2,  p.  684. 

2.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported 
case. 

3.  Special  findings  of  the  court  in  this 
case  are  set  out  in  the  opinion  of  the 
court. 
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thirty-nine  dollars  ana  thirty-two  cents,  in  gold  coin  of  the  United 
States,  and  attorneys'  fees,  etc.,  making  in  the  aggregate  the  sum  of 
one  thousand  one  hundred  and  eighty-five  dollars  and  ninety-two  cents; 
that  said  sum  bear  interest  at  the  rate  of  seven  per  cent,  per  annum 
until  paid.     It  is  further  ordered. 

That  if  within  sixty  days  from  and  after  entering  of  this  judgment 
in  this  Court,  the  plaintiff  do  pay  to  defendant  Miguel  Leonis,  or  to 
his  heirs,  executors,  administrators,  or  assigns,  the  sum  of  two 
thousand  eight  hundred  (\o\\a.r%,  in  United  States  gold  coin,  then  upon 
such  payment  the  said  Miguel  Leonis,  or  his  representatives  or  assigns, 
shall  duly  execute,  acknowledge,  and  deliver  to  plaintiff,  or  his  repre- 
sentatives or  assigns,  a  deed  of  conveyance,  good  and  sufficient  to 
convey  to  plaintiff  such  title  to  such  property  as  he,  the  said 
Leonis,  acquired  of  and  through  said  Jacob  F.  Gerkens  and  Isidora  C. 
de  Gerkens. 

\^Henry  R.  Corey,  Judge  of  the  Superior  Court. 

Done  {concluding  as  in  Form  No.  14068).]^ 


(d)  Pro  Confesso. 

Form  No.  14054.* 

(jCommencetnent  as  in  Form  No.  llfiSS. ) 

Decree  pro  Confesso. 

It  appearing  to  the  court  that  the  bill  of  complaint  in  the  above 
entitled  cause  was  filed  in  this  court  on  the  fifth  day  of  February, 
'  j897,  and  that  a  subpoena  was  issued  and  duly  served  on  the  defend- 
ants Solomon  C.  Maple  and  Phebe  A.  Maple;  that  no  appearance  has 
been  entered  on  the  part  of  the  defendants  or  demurrer,  plea  or 
answer  filed  and  that  an  order  taking  the  bill  pro  confesso  was  duly 
entered  on  the  sixth  day  of  March,  i897,  in  the  order  book,  and  that 
no  proceedings  have  been  had  or  taken  by  such  defendant  since  such 
order  was  entered  now  thereon,  more  than  thit-ty  days  having  elapsed 
from  the  entry  of  such  order  as  aforesaid,  it  is  hereby  ordered, 
adjudged  and  decreed: 

That  there  is  due  and  owing  from  the  defendants  Solomon  C.  Maple 
and  Phebe  A.  Maple,  upon  the  promissory  note  and  mortgages  men- 
tioned in  the  bill  herein  the  sum  of  five  thousand  eight  hundred  and 
seventy-two  dollars  and  fourteen  cents  to  the  complainant,  which  sum 
bears  interest  at  the  rate  of  ten  per  cent,  per  annum  from  and  after 
the  date  of  this  decree,  and  that  the  same  constitutes  and  is  a  first 
lien  on  the  land  mentioned  and  described  in  said  bill,  that  is  to  say, 
{describing  realty'). 

IV.  H.  Munger,  Judge. 

1,  The  matter  enclosed  by  and  to  be  See  also  supra,  note  2,  p.  684;  and 
supplied  within  [  ]  will  not  be  found  particularly  the  title  Judgments  and 
in  the  reported  case.  Decrees,    vol.    10,    pp.  746  et  seq.,  884 

2.  This    decree    is    copied    from    the  et  seq. 
original  papers  in  the  case. 
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(2)  Of  Foreclosure  Ordering  Sale  of  Premises.^ 


1.  Beqmsites  of  the  Decree,  etc.,  Oener- 
ally.  —  For  the  formal  parts  of  a  decree 
or  judgment  in  a  particular  jurisdic- 
tion see  the  title  Judgments  and 
Decrees,  vol.  lo,  p.  645. 

Judgment  is  the  code  name  given  to 
what  was  formerly  known  as  a  decree 
of  foreclosure.  Bullitt's  Civ.  Code  Ky. 
(1895),  I  368;  Clay  V.  Clay,  3  Met.  (Ky.) 
548;  also,  generally,  list  of  statutes 
cited  supra,  note  i,  p.  446;  and  the 
title  Judgments  and  Decrees,  vol.  10, 

p.  645- 

Need  contain  only  a  statement  of  the 
amount  due  plaintiff,  a  designation  of 
the  defendants  who  are  personally 
liable  and  a  direction  that  the  premises 
be  sold  according  to  law  and  the  pro- 
ceeds applied  to  the  expenses  and  costs 
and  the  debt.  Leviston  v.  Swan,  33 
Cal.  4S0. 

Granting  relief  broader  than  the  prayer 
does  not  necessarily  invalidate  a  judg- 
ment or  decree.  Brenen  v.  North, 
(Supreme  Ct.  App.  Div.)  25  Civ.  Proc. 
(N.  Y.)  398  (^following  Naughton  v. 
Vion,  91  Hun  (N.  Y.)  360).  But  is,  at 
any  rate,  irregular.  Simonson  v.  Blake, 
(Supreme  Ct.  Gen.  T.)  12  Abb.  Pr.  (N. 
Y.)  331.  See  also  supra,  note  i,  p.  448, 
relating  to  prayers  for  relief. 

Made  in  Vacation.  —  A  decree  of  fore- 
closure made  by  a  judge  in  proceed- 
ings had  in  vacation  is  void.  Babbitt 
V.  Field,  (Ariz.  1898)  52  Pac.  Rep.  775. 

Misnomer  of  Defendant. —  In  a  peti- 
tion to  foreclose  a  mortgage,  a  defend- 
ant was  named  '^Edward  Z.,"  but  his 
true  name  was  "Edmund."  The  origi- 
nal notice  was  addressed  to  him  as 
"Edmund"  and  in  that  name  he  ac- 
cepted service  of  it.  He  did  not  ap- 
pear, and  his  default  was  entered,  and 
thereupon  a  decree  of  foreclosure  was 
rendered  against  him.  The  decree 
recited  that  "Edmund  L."  accepted 
personal  service,  and,  immediately 
thereafter,  that  said  "Edward  L."  was 
defaulted.  Afterward  he  was  twice 
designated  as  "defendant  Z."  Held 
that  the  decree  was,  when  taken  to- 
gether, against  Edn\und  L.,  and  that 
he  was  bound  thereby,  notwithstanding 
the  misnomer.  Lindsey  v.  Dalano,  78 
Iowa  350  {citing  Baltimore  First  Nat. 
Bank  v.  Jaggers,  31  Md.  38;  Lafayette 
Ins.  Co.  ij.  French,  18  How.  (U.  S.) 
404;  Smith  7!.  Bowker,  i  Mass.  76; 
Oakley  v.  Giles,  3  East  167;  Smith  v. 
Patten,  6  Taunt.  115;  Guinard  v.  Hey- 
12  E.  of  F.  P. —  44.  fl 


singer,  15  111.  288;  Barry  ».  Carothers, 
6  Rich.  L.  (S.  Car.)  331). 

A  judgment  by  default,  however, 
which  is  void  for  reason  of  misnomer 
of  the  defendant  in  the  summons  and 
complaint,  cannot  be  validated  by  the 
defendant's  appearance,  after  sale  and 
execution  of  referee's  deed  in  certain 
proceedings  to  recover  the  surplus,  etc. 
Stuyvesant  v.  Weil,  41  N.  Y.  App.  Div. 
551. 

Against  decedent's  lands  io  improper 
without  verification  of  the  claim  pro- 
vided for  by  Ky.  Stat.  (1894),  §  3872;  or 
without  execution  of  the  bond  required 
by  Bullitt's  Civ.  Code,  Ky.  (1895),  § 
410,  where  there  are  infant  heirs  in 
existence.  Tatum  v.  Gibbs,  (Ky.  1897) 
41  S.  W.  Rep.  565. 

Amount  of  Decree.  —  The  exact  amount 
due  upon  the  debt  secured  by  the  mort- 
gage should  be  stated  in  the  decree. 
Rollins  V.  Forbes,  10  Cal.  299;  Vermont 
L.  &  T.  Co.  V.  McGregor,  (Idaho  1897) 
51  Pac.  Rep.  104;  Mulvey  7>.  Gibbons, 
87  111.  367;  Tompkins  v.  Wiltberger,  56 
111.  385;  Wernwag  v.  Brown,  3  Blackf. 
(Ind.)  457;  Wilson  Sewing  Mach.  Co.  v. 
Rutledge,  60  Iowa  39;  Champlin  v. 
Foster,  7  B.  Mon.  (Ky.)  104;  Collier 
V.  Ervin,  2  Mont.  335;  Gore  v.  Davis, 
124  N.  Car.  234;  North  Carolina  R.  Co. 
V.  Swasey,  23  Wall  (U.  S.)  405. 

The  decree  must  not  leave  the  amount 
to  be  afterward  ascertained  by  the 
calculations  of  any  ministerial  officer. 
Wernwag  v.   Brown,   3  Blackf.   (Ind.) 

457. 

A  decree  is  not  necessarily  defective 
which  does  not  find  the  exact  amount 
due  to  each  of  the  plaintiffs  in  the  fore- 
closure proceeding.  Rumsey  v.  Peo- 
ple's R.  Co.,  144  Mo.  175. 

Illustrations.  —  The  decree  must  find 
the  amount  due  upon  each  mortgage, 
and  not  the  aggregate  amount  by  all 
in  the  proceeding  to  foreclose  several 
mortgages  upon  several  parcels  of 
land.     Knight  v.  Heafer,  79  111.  App. 

374- 

A  complaint  to  foreclose  a  trust  deed 
authorizes  a  decree  for  the  amount  due, 
notwithstanding  the  proof  shows  the 
indebtedness  to  be  less  than  the  deed 
calls  for,  as  such  a  variance  is  imma- 
terial. Stanley  v.  Chicago  Trust,  etc., 
Bank,  165  III.  295. 

The  decree  may  be  for  a  greater 
amount  of  money  than  that  alleged  to 
be  due  in  the  bill  where  the  increase  in 
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the  amount  results  from  accumulations 
during  the  pendency  of  the  litigation. 
Rhodes  v.  Missouri  Sav.,  etc.,  Co.,  63 
111.  App.  77. 

Judgment  against  the  purchaser  from 
the  mortgagor  for  the  amount  of  the 
mortgage,  directing  that  the  mortgagor 
recover  of  the  purchaser  so  much  of 
the  amount  as  he  may  be  required  to 
pay,  is  not  erroneous  for  failure  to  give 
judgment  for  the  mortgagor  against 
the  purchaser  for  the  full  amount.  De- 
vine  V.  U.  S.  Mort.  Co.,  (Tex.  Civ.  App. 
1898)  48  S.  W.  Rep.  585. 

Where  whole  debt  becomes  due  upon 
default  in  payment  as  to  part  under 
the  stipulation  to  that  effect  in  the 
mortgage,  the  whole  debt  may  be  in- 
cluded in  the  amount  adjudged  to  be 
due  in  the  decree.  Allen  v.  Parker,  11 
Ind.  504;  Darrow  v.  Scullin,  19  Kan.  57. 

In  Mulvey  v.  Gibbons,  87  111.  367, 
the  decree  was  in  part  as  follows: 
And  it  also  appearing  to  the  court 
that  the  said  Embree  has  only  paid  a 
part  of  one  of  the  notes  due  Jan.  i, 
A.  D.  1859,  to  wit:  the  sum  of  $1103.40 
thereon,  and  that  said  complainant  has 
received  no  other  money  on  account  of 
said  note,  and  that  there  is  now  due 
and  owing  on  the  said  notes  over  and 
above  the  sum  of  $45,000  beside  the 
sum  of  $52,800  yet  to  mature,  but  which, 
as  provided  by  said  mortgage,  has  also 
to  become  due  and  payable,  making 
the  total  sum  $97,800.  This  was  held 
sufficiently  certain. 

Costs  —  Generally.  —  Costs  should  be 
included  in  the  decree.  Mickle  v.  Max- 
field,  42  Mich.  304;  Concklin  v.  Cod- 
dington,  12  N.  J.  Eq.  250;  De  La  Vergne 
7/.  Evertson.  i  Paige  (N.  Y.)  181;  Inter- 
nal Imp.  Fund  v.  Greenough,  105  U.  S. 

527. 

See  also,  generally,  the  title  Costs, 
vol.  5,  p.  757- 

Costs  are  a  necessary  incident  to  the 
mortgage  lien  and  may  be  enforced  out 
of  surplus  moneys  in  like  manner  as 
the  debt  itself.  Bushwick  Sav.  Bank 
V.  Trawn,  26  N.  Y.  App.  Div.  532  (af- 
firmed \n  158  N.  Y.  668). 

An  extra  allowance  may  be  made  un- 
der the  practice  in  New  York.  Barker 
V.  Burton,  67  Barb.  (N.  Y.)458. 

Additional  allowance  in  foreclosure 
proceedings  is  limited  to  two  and  one 
half  per  cent.  N.  Y.  Code  Civ.  Proc,  § 
3253;  Bockes  V.  Hathorn,  17  Hun  (N. 
Y.)  87;  Rosa  V.  Jenkins,  31  Hun  (N,  Y.) 
384. 

The  limitation  of  two  hundred  dollars 


upon  the  amount  of  extra  allowance  in 
proceeding  to  foreclose,  under  N.  Y. 
Code  Civ.  Proc,  ts  3253,  applies  where 
the  action  is  one  to  foreclose  upon  both 
real  and  personal  property.  Waterbury 
V.  Tucker,  etc.,  Cordage  Co. ,  152  N.  Y. 
610. 

Expenses  of  a  resale  ordered  by  the 
court  may  be  included.  Hoppock  v. 
Conklin,  4  Sandf.  Ch.  (N.  Y.)  582. 

Referee's  expenses  may  be  included. 
Allen  V.  Williamson,  (N.  Y.  Super.  Ct. 
Spec.  T.)2i  Abb.  N.  Cas.  (N.  Y.)  391. 

Sheriff's  fees  vna.y  be  included.  Ber- 
lin Bldg.,  etc.,  Assoc,  v.  Clifford,  30 
N.  J.  Eq.  482. 

Left  Blank.  —  Amount  of  costs,  trus- 
tee's fees,  attorney's  fees,  and  other 
expenses  and  disbursements,  may  be 
left  blank  and  inserted  in  the  decree, 
it  being  the  practice  often  to  leave 
these  amounts  open  to  be  afterward 
taxed  and  fixed.  Grape  Creek  Coal 
Co.  V.  Farmers'  L.  &  T.  Co.,  63  Fed. 
Rep.  891. 

No  allowance  can  be  granted  in  a 
foreclosure  case  where  no  defense  had 
been  interposed.  Barnes  v.  Meyer, 
(Supreme  Ct.  Spec.  T.)  25  Civ.  Proc. 
(N.  Y.)  372;  N.  Y.  Code  Civ.   Proc,  § 

3253- 

Where,  after  being  served  with  notice 
and  a  stipulation  that  nothing  in  the 
judgment  should  affect  her  dower  right, 
the  wife  appeared  and  set  up  a  de- 
fense that  she  was  not  a  necessary 
party,  it  was  held  that  neither  party 
would  be  entitled  to  costs,  as  against  the 
other,  for  the  reason  that  one  unneces- 
sarily made  defendant  a  party  and  the 
other  unnecessarily  defended  the  suit. 
Barker  v.  Burton,  67  Barb.  (N.  Y.)  458. 

Description  of  premises  in  the  decree  or 
judgment  need  be  only  so  definite  and 
certain  as  to  identify  the  realty  as 
being  the  land  described  in  the  instru- 
ment sought  to  be  foreclosed.  Mc- 
Cartney V.  Dennison,  loi  Cal.  252; 
Thompson  v.  Crocker,  18  Colo.  328; 
Shepard  v.  Kelly,  2  Fla.  634;  Logan  v. 
Williams,  76  111.  175:  Burton  v.  Fergu- 
son, 69  Ind.  486;  Cook  V.  Gilchrist,  82 
Iowa  277;  Triplett  v.  Sayre,  3  Dana 
(Kv.)  590;  McGee  v.  Smith,  16  N.  J.  Eq. 
462;  Clapp  V.  McCabe,  84  Hun  (Nf.  Y.) 
379;  Lumpkin  v.  Sillim  in,  79  Tex.  165. 

Directions  as  to  Sale.  —  Must  direct  a 
sale  in  case  of  nonpayment  of  amount 
due.  See  list  of  statutes  cited  supra, 
note  I,  p.  446;  and  infra.  Form  No. 
14055  et  seq.,  and  notes  thereto. 

The  decree  in  rem    should  find    the 
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amount  due  on  the  mortgage  and  order 
the  premises  sold,  unless  such  amount 
is  paid  within  a  certain  time  fixed  within 
the  decree.  Cravvtord  v.  Nimmons, 
i8o  III.  143. 

A  decree  which  provided  that  defend- 
ant pay  the  amount  found  due,  fol- 
lowed up  by  the  provision  that  if  such 
payment  is  not  made  the  property 
shall  be  sold,  has  been  held  not  to  be  an 
alternative  decree.  Fountain  v.  Wal- 
ther,  66  III.  App.  529. 

UnderTex.  Rev.  Stat.  (1895),  arts.  1340, 
1341,  to  foreclose,  a  judgment  must  di- 
rect that  the  land  be  sold  to  satisfy  the 
debt.     Morris  v.  Morgan,  92  Tex.  92. 

Appraisement.  —  The  'district  court 
may  or  may  not  in  its  discretion  pro- 
vide for  the  appraisement  of  the  prop- 
erty in  a  certain  manner,  as  in  parcels 
or  in  entirety.  Kane  v.  Jonasen,  55 
Neb.  757. 

Place  of  sale  need  not  be  fixed  by  the 
decree,  and  if  not  so  fixed  the  sale  must 
be  made  at  the  coun-house  door.  Bul- 
litt's Civ.  Code  Ky.  (1895),  p.  713.  See 
also  list  of  statutes  cited  supra,  note 
I,  p.  446. 

Terms  of  Sale.  —  Where  a  mortgage 
is  foreclosed  in  equity,  the  court  in  its 
discretion  prescribes  the  terms  of  sale, 
and  need  not  decree  a  sale  in  strict  ac- 
cordance with  the  terms  of  the  mort- 
gage. Low  V.  Blackford,  87  Fed.  Rep. 
392.  See  also  list  of  statutes  cited 
supra,  note  i,  p.  446, 

Time  of  sale  may  be  fixed  by  the 
court.  Bullitt's  Civ.  Code  Ky.  (1895), 
p.  714;  Perry  f.  Seitz,  2  Duv.  (Ky.)  122; 
Dunn  V.  Salter,  i  Duv.  (Ky.)  342;  Bul- 
iiti's  Civ.  Code  Ky.  (1895),  §696.  See 
also  list  of  statutes  cited  supra,  note 
I,  p.  446. 

Jiailroad  Property.  —  The  court  hav- 
ing jurisdiction  of  the  parties  may 
decree  a  sale  of  a  railroad  extend- 
ing beyond  its  territorial  jurisdiction. 
Craft  V.  Indiana,  etc.,  R.  Co.,  166  111. 
580. 

A  decree  foreclosing  a  mortgage  on 
the  roadbed  and  rolling-stock  ot  a  rail- 
road company  which  directs  the  com- 
missioner "  to  sell  all  of  said  property  " 
will  not  be  held  to  require  a  sale  of  the 
roadbed  and  the  rolling-stock  in  en- 
tirety, because  the  court  refused  to 
specifically  direct  that  they  be  sold 
together.  Southwestern  Arkansas,  etc., 
R.  Co.  V.  Hays,  63  Ark.  355. 

Interest  which  has  accrued  and  is 
due  should  be  included  in  the  de- 
cree.    Frank  -u.  Branch,  16  Conn.  260; 


Guignon  v.  Union  Trust  Co.,  156  111. 
135;  Butterfield  v.  Hungerford,  68  Iowa 
249;  Toms  V.  Royes,  59  Mich.  386; 
Taylor  v.  Wing,  84  N.  Y.  471;  Guernsey 
Branch  of  State  Bank  v.  Kelley,  14 
Ohio  St.  367;  Sidney  Stevens  Imple- 
ment Co.  V.  South  Ogden  Land,  etc., 
Co.,  (Utah  1899)  58  Pac.  Rep.  843. 

It  is  error  to  allow  interest  on  the 
amount  of  the  indebtedness  and  attor- 
ney's fees  at  the  stipulated  contract 
rate,  such  interest  being  applicable  only 
to  the  indebtedness,  the  attorney's  fees 
bearing  the  legal  rate  of  interest. 
Daggs  V.  Bolton,  (Ariz.  1899)  57  Pac. 
Rep.  611. 

Provisions  as  to  Surplus.  —  Balance  of 
proceeds,  if  any,  after  satisfying  plain- 
tiff's demand  should  be  paid  to  the  de- 
fendant; and  in  Downing  v.  Palmateer, 

I  T.  B.  Mon.  (Ky.)  64,  it  was  held  that 
a  judgment  failing  to  direct  this  to  be 
done  was  erroneous.  See  also  Bullitt's 
Civ.  Code  Ky.  (1895),  §  649  et  seq.\  and 
list  of  statutes  cited  supra,no\.t  1,  p.  446. 

Provisions  for  payment  in  gold  in  the 
decree,  see  13  Am.  &  Eng.  Encycl.  of  L. 
(2d  ed.)  825. 

Provisions  for  redemption  should  be 
incorporated  in  the  decree,  so  that  the 
defendant  or  defendants  may  be  entitled 
to  redeem  the  premises.  Harlan  v. 
Smith,  6  Cal.  173;  Warner  v.  DeWit 
County  Nat.  Bank,  4  111.  App.  305; 
O'Brian  v.  Fry,  82  111.  274;  Durrett  v. 
Whiting.  7  T.  B.  Mon.  (Ky.)  547;  De- 
troit Sav.  Bank  v.  Truesdail,  38  Mich. 
430;  Mebane  v.  Mebane,  So  N.  Car.  34; 
McGuire  v.  Gallagher  95  Tenn.  349; 
Harkins  t/.  Forsyth,  11  Leigh  (Va.)  306; 
Carberry  v.  Benson,  18  Wis.  489;  Orvis 
V.  Powell,  98  U.  S.  176;  Clark  v.  Rey- 
burn,  S  Wall.  (U.  S.)  318. 

The  order  of  sale  need  not  fix  a  short 
day  for  redemption  before  sale.  Rum- 
sey  V.  People's  R.  Co.,  144  Mo.  175. 

The  time  allowed  for  redemption  by 
the  decree  is  discretionary  with  the 
court  where  there  is  no  express  statu- 
tory  provision.     Harkins   v.    Forsyth, 

II  Leigh  (Va.)  306. 

The  substance  of  the  provision  re- 
lating to  redemption  may  be  to  the 
effect  that  the  complainant  be  allowed 
to  redeem  the  premises  on  the  payment 
of  the  sum  found  to  be  due  within  a 
reasonable  time  to  be  fixed  therein,  to- 
gether with  the  costs,  and  directing  the 
defendant  to  discharge  the  mortgage  on 
the  payment  of  the  money,  and  that  on 
default  of  the  payment  within  the  time 
specified  the  bill  be  dismissed.    It  is  not 
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error  to  fail  to  order  sale  of  the  prem- 
ises on  default  of  payment.  Decker  v. 
Patton.  I20  111.  464. 

Recital  as  to  right  of  mortgagee  in  pos- 
session to  have  the  rents  o(  the  premises 
will  be  found  set  out  in  Kelly  t'.  Bower- 
man,  113  Mich.  446,  as  follows:  "And 
it  is  further  ordered,  adjudged,  and  de- 
creed that  the  said  complainant  has 
been  and  is  in  possession,  and  is  enti- 
tled to  the  possession  and  control,  of 
said  premises,  and  to  rent  and  lease  the 
same,  and  to  collect  the  rents  of  said 
premises,  and  to  receipt  for  the  same, 
and  to  apply  said  rents  upon  the  debt 
secured  by  said  mortgage,  until  all  the 
moneys  due  upon  said  note  and  mort- 
gage be  fully  paid,  and  that  the  in- 
junction heretofore  granted  by  this 
court,  restraining  said  defendants  and 
their  agents,  etc.,  is  hereby  continued, 
and  to  be  and  remain  in  full  force  and 
effect  until  the  further  order  of  this 
court,  or  until  after  the  sale  of  said 
premises  by  virtue  of  this  decree,  and 
said  complainant  is  entitled  to  and  em- 
powered to  collect  all  the  rents  now 
due  or  to  become  due  from  said  prem- 
ises, and  apply  them  on  the  debt  herein 
found  due." 

Becitals  as  to  Service.  —  Where  a  de- 
cree recites  service  of  summons  and 
copy  of  complaint  upon  defendants,  in- 
cluding the  mortgagor,  the  recitals  in 
the  decree  must  be  taken  as  true,  there 
being  nothing  in  the  judgment  roll  to 
contradict  them.  Butler  v.  Soule,  124 
Cai.  69. 

In  Connely  v.  Rue,  148  111.  207,  the 
recitals  in  a  foreclosure  decree  relating 
to  service  by  publication  were  as  fol- 
lows: "On  this  day  comes  the  com- 
plainant, by  T.  Morrison,  his  solicitor, 
and  it  appearing  to  the  court  that 
process  of  summons  in  chancery  was 
duly  issued  in  this  cause  against  all  of 
said  defendants,  returnable  to  the  Octo- 
ber term,  A.  d.  18^,  of  this  court;  that 
said  defendants  Charles  Dull  and  Fred- 
erick Main  were  duly  and  personally 
served  on  the  second Aa.y  of  October,  i8<?y; 
and  it  further  appearing,  from  the  return 
of  said  service,  that  said  defendants 
Frederick  M.  Cornell,  Eva  B.  Cornell, 
Pkylanda  M.  Stodder  and  Charles  H. 
Main  could  not  be  found  by  the  sheriff 
of  said  Cook  county,  and  whose  return 
appeared  on  said  summons;  and  it  fur- 
ther appearing  to  the  court,  from  the 
affidavit  on  file,  that  the  said  defend- 
ants so  not  found  were  and  are  not  resi- 
dents of  the  state  of  Illinois,  and   that 


due  notice  of  the  pendency  of  this  suit 
had  been  given,  by  publication  for  at 
least  four  successive  weeks,  by  a  notice 
in  the  '  Chicago  Legal  Meius,'  a  news- 
paper published  in  said  Cook  county, 
stating  the  pendency  of  this  suit,  the 
names  of  the  parties  thereto,  the  title  of 
the  court  and  the  time  and  place  of  the 
return  of  said  summons,  the  first  in- 
sertion having  been  made  on  the  12th 
day  of  September,  i^S^,  and  the  last  on 
X.bG  jrd  day  of  October.  iScPj';  and  it  fur- 
ther appearing,  from  the  certificate  of 
the  clerk  of  this  court,  that  within  ten 
days  of  the  first  publication  of  said  no- 
tice he  sent  a  copy  by  mail,  addressed 
to  each  of  said  non-resident  defendants, 
Frederick  M.  Cornell,  Phvlanda  M.  Stod- 
der and   William  H.  Afain."  etc. 

Transfer  of  Possession.  —  Under  Tex. 
Rev.  Stat.  (1895),  arts.  1340,  1341,  a 
judgment  of  foreclosure  shall  direct 
that  the  purchaser  should  be  placed  in 
possession  by  the  officer  making  the 
sale.     Morris  v.  Morgan,  92  Tex.  92. 

See  also,  generally,  supra,  note  2,  p. 
434. 

Supplemental  order  of  sale  is  set  out  in 
Wells  V.  Rice,  33  Ark.  348,  as  follows: 
"  Louis   Hanauer,  Jacob 

I/anauer    and    Daniel 

Hanauer,        merchants 

and     partners,      doing 

business    by    the    firm     Bill   to   fore- 

nanic,  style  and  descrip-  \     close  mort- 

tion  of  L.  Hanauer  iSr"         gage. 

Co.,  Complainants, 

vs. 

William    L.    Rice,     De 

fendant. 

On  this  day  come  the  complainants 
by  their  solicitor,  and  showed  to  the 
court  here  \.h?i\.  James  Martin,  Esq.,  who 
was  appointed  commissioner  in  this 
case  to  sell  the  mortgaged  premises,  has 
failed  to  make  sale  thereof  according 
to  the  direction  of  the  decree  in  this 
case,  and  moved  the  court  to  direct  said 
commissioner  to  proceed  to  sell  said 
premises;  and  the  premises  being  seen 
and  fully  understood  by  the  court,  it  is 
therefore  ordered,  adjudged  and  de- 
creed that  the  order  of  this  court,  made 
at  the  last  term,  in  this  case,  be,  and  is 
hereby,  revived;  and  the  said  commis- 
sioner is  hereby  directed  to  proceed 
and  sell  said  lands  according  to  the 
terms  and  directions  of  said  decree; 
and  that  he,  as  such  commissioner,  re- 
port his  proceedings  to  this  court  at  the 
next  term,  to  which  time  this  case  stands 
continued.  ' 
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aa.  Upon  Findings  of  Court. 

{aa)  Containing  Personal  Judgment.* 


1.  Directing  Sale  in  Entirety.  —  In 
Gillan  v.  Barnes,  (Mich.  1900)  82  N.  W. 
Rep.  38,  the  decree  of  foreclosure  con- 
tained the  following  statement:  "  It 
appearing  to  the  court  that  the  mort- 
gage herein  referred  to  is  a  third  mort- 
gage upon  certain  of  the  property 
therein  described,  and  a  second  mort- 
gage as  to  certain  other  of  said  prop- 
erty, and  it  appearing  to  the  court  that 
by  reason  of  such  prior  incumbrances 
it  will  not  be  practicable  to  sell  the 
said  propert}'  in  parcels,  it  is  therefore 
ordered  and  decreed  that  the  said  lands 
be  sold  entire  as  one  parcel,  subject  to 
the  said  several  mortgages  as  they 
may  appear."  ' 

In  Kershaw  v.  Dyer,  6  Utah  239, 
the  direction  to  sell  the  premises  was 
as  follows:  "That  all  and  singular  the 
mortgaged  premises  mentioned  in  the 
complaint  and  hereinafter  described, 
or  so  much  thereof,  as  may  be  suffi- 
cient to  raise  the  amount  due  to  the 
plaintiff  for  the  principal  and  interest 
and  costs  and  expenses  of  sale,  be  sold 
at  public  vendue  by  the  United  States 
marshal  for  the  territory  of  Utah,  after 
public  notice  thereof  according  to  the 
course  and  practice  of  the  court  and 
law  relative  to  sales  under  execution." 

For  a  case  in  which  a  decree  that  the 
land  be  sold  as  an  entire  tract  was  held 
to  be  proper  see  Hanscomb  v.  Meyer, 
57  Neb.  786. 

2.  Precedents  —  Foreclosing  Mortgage 
and  Mechanics'  Lien.  —  In  Roberts  v. 
Wilcoxson,  36  Ark.  355,  will  be  found 
a  judgment  foreclosing  a  mortgage  and 
a  mechanics'  lien  at  the  same  time. 
The  judgment,  omitting  the  formal 
parts,  is  as  follows:  "  It  is  therefore 
ordered,  adjudged  and  decreed  by  the 
court,  that  the  plaintiffs,  etc.,  have  and 
recover  of  /.  P.  Roberts  the  sum  of 
%2f2.Qj,  being  the  amount  of  the  ac- 
count sued  on  in  ihe  Jirst  paragraph  of 
said  complaint,  with  lawful  interest 
from  the  date  of  filing  the  same  in  the 
office  of  the  cierk  of  this  court.  It  is 
lurther  ordered  that  this  decree  bear 
interest  at  the  rate  of  six  per  cent,  per 
annum  from  the  rendition  hereof  until 
paid,  and  that  defendant y.  P.  Roberts 
pay  all  the  costs  of  this  suit.  It  is  fur- 
ther  adjudged    that  plaintiffs,   as   the 


furnishers  of  materials  for  the  erection 
of  a  dwelling-house  upon  lot  thirty-two, 
in  the  town  of  Poplar  Grove^  have  a  lien 
upon  whatever  interest  or  estate  the 
said  y.  P.  Roberts  may  have  in  said 
premises,  as  also  upon  all  of  his  right 
and  title  to  and  of  the  lots  contiguous 
thereto,  not  exceeding  two  acres  clear 
of  said  building;  and  the  execution  of 
this  decree  may  be  enforced  by  the 
issue  of  a  special  fieri  facias  to  be  levied 
out  of  the  above  described  property. 
And  it  appearing  that  the  defendant 
Lula  A.  Roberts,  had,  for  the  purpose 
of  securing  the  said  debt  hereinbefore 
mentioned,  executed  her  deed  of  mort- 
gage upon  the  same  premises  herein- 
before described,  that  said  debt  had 
been  incurred  in  the  improvement  of 
her  separate  estate,  and  that  her  inter- 
est in  said  lot  had  been  acquired  since 
the  first  day  of  November,  i?iJ4.  It  is 
therefore  ordered,  adjudged  and  de- 
creed by  the  court,  that  unless  the  said 
Lula  A.  Roberts  shall,  on  or  before  the 
tenth  day  of  September.  iSyg,  pay  to  the 
plaintiffs  the  sum  of  money  herein- 
before awarded  to  them,  with  interest 
and  costs  of  suit,  the  said  defendants 
shall  be  forever  barred  and  foreclosed 
of  all  right  and  equity  of  redemption  in 
and  to  said  mortgaged  premises,  and 
the  same  shall  be  sold  at  the  door  of  the 
court-house  in  Helena,  to  the  highest 
bidder,  upon  a  credit  of  three  months, 
after  due  and  legal  notice  of  the  time, 
terms,  and  place  of  sale;  and  the  pro- 
ceeds of  such  sale  applied  to  the  satis- 
faction of  said  debt,  interest  and  costs 
of  suit,"  etc.  This  decree  was  affirmed 
as  to  Lula  A.  Roberts,  the  court  hold- 
ing that  since  Ark.  Const.  (1874),  art.  9, 
§  7,  a  married  woman  may  convey  her 
estate  and  acknowledge  the  execution 
of  a  deed  as  a  feme  sole,  and  that  if 
her  acknowledgment  be  insufficient  to 
admit  the  deed  to  registration,  it  will 
still  be  good  between  herself  and  her 
grantee.  But  the  decree  was  reversed 
and  modified  as  to  the  defendant  J.  P. 
Roberts  for  the  reason  that  the  decree 
extended  the  lumberman's  lien  over 
upon  other  lots  not  mentioned  in  the 
bill  to  foreclose  the  lien. 

On  Verdict  of  Jury.  —  A  judgment  of 
foreclosure  on  a  verdict  of  the  jury  is 
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set  out  in  Barnett  v.  Caruth,  22  Tex. 
173,  as  follows,  omitting  the  formal 
parts:  "Now,  at  this  time,  came  the 
parties,  by  their  attorneys,  and  an- 
nounced themselves  ready  for  a  trial: 
Whereupon  came  a  jury,  to  v/'n,  John 
Iliiffhines,  and  eleven  others,  twelve 
good  and  lawful  men,  duly  elected,  em- 
panneled  and  sworn,  who  after  hearing 
the  evidence,  the  argument  of  counsel, 
and  the  charge  of  the  court,  retired  to 
consider  of  their  verdict,  and  after- 
wards came  and  returned  into  court  the 
following  verdict:  We,  the  jury,  find 
for  the  plaintiffs  one  thousand  two  hun- 
dred and  7iineteen  j^-/oo  dollars,  prin- 
cipal; and  the  further  sum  of  one 
hundred  and  seventy-seven  8g-ioo  dollars, 
interest;  making  in  the  aggregate 
%i,^47.44.  And  it  further  appearing  to 
the  satisfaction  of  the  court,  that  on 
the  8th  day  of  October,  1856,  said  de- 
fendants made,  executed  and  delivered, 
to  the  plaintiffs,  a  mortgage  upon  the 
following  described  lots,  tracts  or  par- 
cels of  land,  (Here  followed  a  description 
of  the  tracts  of  land,  one  in  Dallas,  and 
the  other  in  Ellis  county^  to  secure  the 
payment  of  money  and  interest  due  on 
said  note;  it  is  further  ordered,  ad- 
judged and  decreed,  by  the  court,  that 
the  plaintiffs  do  recover  of  the  de- 
fendants for  their  debt  and  damages 
[the  sum  of  %i,j4'j.44\  and  costs;  that 
said  mortgage  be  foreclosed;  and  that 
order  of  sale  issue  to  the  sheriffs  of 
Dallas  and  Ellis  counties,  directing 
them  to  sell  the  same,  if  found,  as 
under  execution;  and  if  the  proceeds  of 
such  sale  be  insufficient  to  pay  the 
judgment  and  costs,  it  is  ordered,  ad- 
judged and  decreed,  that  further  execu- 
tion issue  for  such  balance."  The 
court  held  this  judgment  to  be  er- 
roneous, because  it  failed  to  recite  the 
amount  of  recovery,  entirely  omitting 
the  sum  adjudged  and  making  no  refer- 
ence to  the  verdict  by  which  it  could  be 
rendered  certain.  This  defect  has  been 
remedied  by  the  insertion  of  matter 
in[]. 

Providing  for  Stay  of  Execution.  —  In 
Lisle  V.  Cheney,  36  Kan.  578,  the  decree 
contained  a  clause  providing  for  a  stay 
of  execution,  as  follows:  "  That  exe- 
cution and  order  of  sale  herein  be 
stayed  until  \h&  first  day  of  November, 
187/;  and  that  if  on  or  before  said  day 
the  defendant  shall  pay  or  cause  to  be 
paid  to  the  said  plaintiff  or  his  attor- 
neys all  interest  that  shall  then  be  due 


upon  the  said  judgment  and  so  much 
of  said  judgment  as  is  for  interest 
found  due  upon  said  note,  then  execu- 
tion shall  be  stayed  for  one  year  from 
the  said  first  day  of  November,  iB^f; 
and  if  within  one  year  from  the  said 
last  mentioned  day  the  said  defendant 
shall  pay  or  cause  to  be  paid  to  said 
plaintiff,  the  interest  which  shall  have 
accrued  prior  to  the  yfrj-/ day  of  Novem- 
ber, 1876,  then  the  order  of  sale  shall  be 
staid  upon  said  judgment  until  ihe  first 
day  of  N'ovember,  1877;  ^"^  if  on  or  be- 
fore the  day  last  mentioned  the  said 
defendant  shall  pay  or  cause  to  be  paid 
to  said  plaintiff  or  his  attorney  the  in- 
terest which  shall  have  accrued  upon 
said  judgment  prior  thereto,  then  the 
order  of  sale  shall  be  stayed  upon  said 
judgment  until  \.\\^  first  day  of  Novem- 
ber, \%y8." 

In  Shepard  v.  Kelly,  2  Fla.  634,  the 
consent  decree  containing  a  personal 
judgment  against  defendant,  omitting 
the  formal  parts,  was  in  part  as  follows: 
"And  it  is  further  adjudged,  ordered 
and  decreed,  that  the  %-Si\6.John  S.  Shep- 
ard, mortgagor,  and  all  persons  claim- 
ing or  to  claim  by,  through,  or  under 
him,  shall  be,  and  they  are  hereby  for- 
ever foreclosed  and  barred  of,  and  from 
all  right  and  equity  of  redemption  of 
or  in  the  property  mortgaged  by  the 
said  deeds  of  mortgage  in  said  petition 
set  forth,  and  therewith  exhibited  and 
every  part  thereof,  and  that  execution 
issue  according  to  the  statute  in  such 
case  made  and  provided,  after  the  first 
day  of  Eebruary,  Anno  Domini,  one 
thousand  eight  hundred  and  forty-eight, 
until  which  date  execution  will  be 
stayed  according  to  the  agreement  be- 
fore stated."  This  decree  was  attacked 
because  it  did  not  mention  the  property 
foreclosed.  The  objection  was  over- 
ruled, the  court  saying:  ''^  Id  certum 
est  quod  certum  reddi  potest.  And  so 
far  as  can  be  collected  from  the  forms 
in  the  Courts  of  Chancery  in  England, 
it  is  believed  no  more  specific  or  certain 
description  of  the  property  is  contained 
in  the  decree  of  foreclosure  than  the 
mortgaged  premises  in  question.  It  is 
argued  if  such  a  decree  be  good  in 
England,  it  ought  not  to  prevail  here, 
because  the  exhibits  are  not  recorded 
after  final  judgment.  By  legal  intend- 
ment, the  files  of  the  court  are  as  secure 
as  the  records,  and  if  this  were  not  so, 
the  law  requires  mortgages  to  be  re- 
corded when  or  soon  after  they  are  exe- 
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{Commencement  as  in  Form  No.  11908)  after  hearing  the  evidence, 
finds  that  all  of  the  allegations  and  averments  contained  in  the  peti- 
tion of  said  plaintiff  filed  herein  are  true,  and  that  there  is  d.ue  from 
the  said  defendants  Richard  Roe  and  Rachel  Roe  to  the  said  plaintiff, 
on  the  notes  and  mortgage  sued  on  in  this  action,  the  sum  of  three 
thousand  diOWdLV?,.,  and  that  said  notes  specify  that  said  indebtedness 
shall  bear  interest  at  the  rate  of  six  per  cent,  per  annum,  and  that 
said  mortgage  has  the  words  "appraisement  waived  "  therein  inserted. 

And  the  court  further  finds,  that  said  plaintiff  has  a  first  lien  on 
the  lands  and  tenements  in  said  petition  described,  by  virtue  of  the 
mortgage  in  said  petition  set  out,  to  secure  the  payment  of  said 
indebtedness. 

It  is  further  considered,  ordered  and  adjudged  by  the  court,  that 
the  said  plaintiff  do  have  and  recover  of  and  from  the  said  defend- 
ants Richard  Roe  and  Rachel  Roe  the  sum  of  three  thousand  dollars, 
the  amount  so  as  aforesaid  found  due  to  said  plaintiff,  and  the  costs 
herein,  taxed  at  thirty  dollars,  and  that  said  judgment  for  three  thou- 
sand dollars  bear  interest  at  the  rate  of  six  per  cent,  per  annum. 

And  it  is  further  ordered  and  adjudged  by  the  court,  that  in  case  ' 
the  said  defendant  fail,  for  six  months  from  the  date  of  the  rendition 
of  this  judgment,  to  pay  to  said  plaintiTf  the  sum  of  three  thousand 
dollars,  the  amount  so  as  aforesaid  found  due  to  said  plaintiff,  together 
with  the  interest  thereon  and  the  costs  of  this  action,  an  order  of 
sale  issue  to  the  sheriff  of  the  said  county  of  Cowley,  in  the  state  of 
Kansas,  commanding  him  to  advertise  and  sell,  according  to  law, 
without  appraisement,  the  lands  and  tenements  in  said  petition 
described,  to  wit:  {describing  realty')  lying  and  situate  in  the  county 
of  Coicdey,  in  the  state  of  Kansas,  and  apply  the  proceeds  arising  from 
said  sale:  First.  In  payment  of  the  costs  of  said  sale  and  of  this 
action.  Second.  In  payment  to  the  said  plaintiff  of  said  sum  of  three 
thousand  doWdiVS,  the  amount  so  as  aforesaid  found  due  to  said  plain- 
tiff, together  with  the  interest  thereon.  Third.  That  the  residue,  if 
any  there  be,  he  pay  to  the  said  defendant  Richard  Roe. 

And  it  is  further  ordered  and  adjudged  by  this  court,  that  from 
and  after  the  sale  of  said  lands  and  tenements,  under  and  by  virtue 
of  this  judgment  and  decree,  the  said  defendants  Richard  Roe, 
Rachel  Roe  2lX\<1  each  of  them,  and  all  persons  claiming  under  them 
or  either  of  them  since  the  commencement  of  this  action,  be,  and 
they  and  each  of  them  are,  hereby  forever  barred  and  foreclosed  of 
and  from  all  lien  upon,  right,  title,  interest,  estate,  or  equity  of 
redemption,  of,  in  or  to  said  lands  and  tenements,  or  any  part 
thereof. 

cuted.  This,  by  the  petition  and  exhibits,,  to  the  mortgages  in  which  it  is  speci- 

apoears  to  have  been  done,  admitting  fied,  and  a  spcciSc   statement  of  it  in 

the  files  of  the  Court  should  be  lost  or  the   decree  of  foreclosure    is   immate- 

destroyed,  it  is  fairly  presumable,  the  rial  and  unnecessary." 

record  of  these  mortgages  is  as  safe  as         1.  Kansas. — Gen.  Stat.  (1897),  c.  119, 

the  record  of  the  judgment.     We  think  §  13;  c.  95,  §  395. 

the  property,  intended  to  be  foreclosed,         See   also,   generally,  supra,    note   i, 

is  sufficiently  designated  by  reference  p.  689. 
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\{Commencement  as  in  Fortn  No.  11869.^^ 

This  cause  coming  on  to  be  heard  upon  the  pleadings,  and  a  case 
agreed,  before  his  Honor,  J.  F.  Graves,  Judge  presiding,  it  is  now, 
on  motion  of  counsel  for  the  plaintiff,  ordered,  adjudged  and  decreed, 
that  the  plaintiff  recover  of  the  defendant  W.  B.  Jones,  the  sum  of 
eleven  hundred  and  eight  dollars,  of  which  sum  one  thousand  dollars  is 
principal  and  <?«(?  ^?/«^;r£/d!«^  (?/>/// dollars  interest  and  costs.  That 
said  claim  is  barred  by  the  statute  of  limitation  as  to  the  defendant 
R.  M.  Austin;  and  it  is  further  considered  that  the  plaintiff  has  an 
equitable  right  to  have  the  said  sum  declared  a  lien,  upon  the  real  estate 
described  in  the  complaint;  and  it  is  therefore  further  adjudged, 
that  in  case  the  said  sum  above  named,  is  not  paid  on  or  before 
the  1st  day  oi  January  next,  then  and  in  that  case  the  sheriff  oi  Davie 
county  shall,  after  duly  advertising  the  time  and  place  of  sale,  in  the 
same  manner  as  sales  under  execution  are  required  by  law  to  be 
made,  shall  sell  the  real  estate  described  in  the  pleadings,  and  of  the 
proceeds  of  such  sale,  pay  said  debt  and  the  cost  of  this  suit,  and 
pay  any  surplus  over  to  the  defendant  E.  L.  Gaither. 

The  plaintiff  is  not  entitled  to  recover  any  personal  judgment 
against  J.  M.  Clement. 

[(^Signature  0/ Judge  as  in  Form  No.  11869.)]^ 

ccc.  For  a  Deficiency.* 

1.  North  Carolina.  —  Clark's  Code  36  Kan.  578;  January  v.  January,  7 
Civ.  Proc.  (1891),  §  152.  T.     B.     Mon.    (Ky.)    542;    Sheldeii    v. 

See    also,    generally,   supra,    note   i,  Erskine,  78  Mich.  627;  Weir  t/.  Field,  67 

p.  689.  Miss.    292;  Butte    First    Nat.    Bank    v. 

2.  in  tliis  case  the  court  was  of  the  Pardee,  16  Mont.  390;  Equitable  L. 
opinion  that  there  was  no  error  in  this  Ins.  Soc.  v.  Stevens,  63  N.  Y.  341; 
judgment.  Siewert  v.  Hamel,  33  Hun  (N,  Y.)  44; 

3.  The  matter  to  be  supplied  within  Waddell  v.  Hewitt,  2  Ired.  Eq.  (37  N. 
[  ]  will  not  be  found  in  the  reported  Car.)  252;  Anderson  v.  Pilgram,  30  S. 
case.  Car.    499;    Nolen    v.    Woods,    12    Lea 

4.  Deficiency  Judgments — Generally. —  (Tenn.)6i5;  Brereton  v.  Miller,  7  Utah 
In  many  jurisdictions,  where  the  de-  426;  Walters  v.  Farmers'  Bank,  76  Va. 
fendant  is  personally  liable  for  the  in-  12;  Shumway  v.  Orchard,  12  Wash, 
debtedness  secured  by  the  mortgage  104;  Solicitors  L.  &  T.  Co.  v.  Robins, 
sought  to  be  foreclosed,  a  judgment  14  Wash.  507;  Cottrell  v.  New  London 
may  be  rendered  against  him  per-  Furniture  Co.,  94  Wis.  176;  Leary  v. 
sonally  for  any  deficiency,  where  the  Leary,  68  Wis.  662;  Duecker  v.  Goeres, 
proceeds  of  the  sale  may  be  inadequate  (Wis.  1899)  80  N^  W.  Rep.  91;  Spengler 
to  satisfy  the  whole  judgment.  Sayre  v.  Hahn,  95  Wis.  472;  Northwestern 
V.  Elyton  Land  Co.,  73  Ala.  85;  Price  Mut.  L.  Ins.  Co.  v.  Keith,  77  Fed.  Rep. 
V.  State  Bank,  14  Ark.  50;  Toby  v.  374;  Shepherd  z/.  Pepper,  133  U.  S.  626; 
Oregon  Pac.  R.  Co.,  98  Cal.  490;  Ohio  Cent.  R.  Co.  z-.  Central  Trust  Co., 
Freedman's  Sav.,  etc.,  Co.  v.  Dodge,  133  U.  S.  83.  Compare  Newark  Sav. 
3  MacArthur  (D.  C.)  529  (rt^rwf^  in  ro6  Inst.  v.  Forman,  33  N.  J.  Eq.  436; 
U.  S.  445);  Randall  v.   Bourgardez,   23  Barnitz  v.  Beverly,  163  U.  S.  ri8. 

Fla.  264;  Mattair  v.  Card,  18  Fla.  761;         See  also  13  Am.    &  Eng.   Encycl.  of 
State  V.  Levi,   99lnd.  77;  Grimmell  v.     L.  (2d  ed.)  826  and  note  i,  p.  689. 
Warner,   21   Iowa  11;  Lisle  v.  Cheney,         In  the  exercise  of  its  chancery  juris- 
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diction  a  superior  court  in  Georgia  may 
render  a  valid  judgment  foreclosing  a 
mortgage,  and,  having  the  jurisdiction 
of  the  person  of  the  mortgagor,  may, 
in  addition  to  the  foreclosure  judg- 
ment, render  the  personal  judgment 
against  defendant  in  the  same  pro- 
ceeding.    Block  V.  Allen,  gg  Ga.  417. 

Statutes  or  rules  of  court  providing 
for  deficiency  judgments  exist  in  the 
following  jurisdictions; 

Alabama.  — Civ.  Code  (1896),  §  859. 

California.  —  Code  Civ.  Proc.  (1897), 
§  726. 

District  of  Columbia.  —  Com  p.  Stat. 
(1894),  c.  10,  §  3. 

Florida. — Cir.  Ct.  Eq.  Rules  (1892), 
No.  XXVII. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1097. 

Iowa.  —  Code  (1897),  §  4289  et  seq. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 

395- 

Kentucky.  —  Bullitt's  Civ.  Code 
(1895),  §  376. 

Maryland.  — Laws  (1892),  c.  iii. 

Michigan.  —  Com  p.    Laws    (1897),    § 

517- 

Minnesota.  —  Stat.  (1894),  §  6063. 

Mississippi.  —  Anno.  Code  (1892),  § 
592. 

Montana. —  Code  Civ.  Proc.  (1895),  § 
1290. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6368,  repealed  hy  Laws  (1897),  c.  95. 

New  Jersey. —  Rev.  Stat.,  p.  118,  § 
76,  repealed  by  Laws  (1880),  p.  255 
(Gen.  Stat.  (1895),  p.  2111,  §  42). 

Ohio. — Bates'  Anno.  Stat.  (1897),  § 
5021. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  188,  subs.  7. 

Utah.—R&w.  Stat.  (1898),  §  3498  et 
seq. 

Washinoton.  —  Ballinger's  Anno, 
Codes  &  Stat.  (1897),  §  5888  et  seq. 

IVisconsin.  —Stat.  (1898),  §  3156. 

Federal  Courts.  —  Eq.  Ct.  Rules,  No. 
92. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  i,  p.  446. 

Is  an  integral  part  of  the  decree  in  Wis- 
consin.    Kane  v.  Williams,  99  Wis.  65. 

Upon  constructive  service  only  defi- 
ciency decree  cannot  be  rendered.  In 
re  Linforth,  87  Fed.  Rep.  386;  Latta  v. 
Tutton,  122  Cal.  279. 

A  recital  in  a  default  judgment  of 
deficiency  that  defendants  "were  regu- 
larly and  duly  summoned  "  to  answer 
the  complaint  does  not  raise  the  pre- 
sumption of  personal  service,  where  the 


judgment  roll  shows  that  service  was 
by  publication.  Latta  v.  Tutton,  122 
Cal.  279. 

But  a  personal  judgment  against  the 
mortgagor  is  authorized  in  an  action 
where  service  of  summons  has  been 
made  on  defendant  in  one  of  the  coun- 
ties in  the  state.  Mitchell  v.  Fidelity 
Trust,  etc.,  Co.,  (Ky.  1898)47  S.  W.  446. 

Without  a  prayer  therefor,  a  deficiency 
may  be  entered  against  a  defendant, 
who  is  personally  liable.  Russell  v. 
Hank,  9  Utah  309.  But  a  better  practice 
is  to  insert  such  a  prayer.  Seattle,  etc., 
R.  Co.  V.  Union  Trust  Co.,  48  U.  S. 
App.  255. 

And  in  some  jurisdictions  a  special 
prayer  must  be  made  for  the  deficiency 
judg^pent  to  entitle  plaintiff  to  such  re- 
lief. Bullitt's  Civ.  Code  Ky.  (1895), 
§  90;  Tatum  V.  Gibbs,  (Ky.  1897)  41  S. 
W.  Rep.  565;  California  Bank  v.  Dyer, 
14  Wash.  279.  See  also,  generally, 
supra,  note  2,  p.  490,  relating  to  prayer 
for  relief. 

Instances  of  When  Such  Decree  is 
Proper. —  The  court  may  properly  enter 
a  decree  against  defendant  for  deficiency 
upon  the  report  of  the  master,  it  ap- 
pearing that  a  decree  of  foreclosure 
ordered  the  master  to  specify  in  his 
report  the  amount  of  deficiency  after 
making  his  sale  and  applying  properly 
the  proceeds  thereof.  Springer  z*.  Law, 
84  111.  App.  623. 

A  decree  in  favor  of  the  second  mort- 
gagee should  in  the  deficiency  clause 
give  judgment  for  the  balance  due  on 
the  second  mortgage,  not  for  the  amount 
due  on  the  first  mortgage  and  such 
balance.  Kasson  v.  Tousey,  96  Wis. 
511. 

Equity  may  render  personal  judg- 
ment against  a  purchaser  from  the 
mortgagor,  where  the  latter  has  as- 
sumed payment  of  the  debt,  and  this 
even  though  the  mortgaged  property  is 
in  a  different  jurisdiction  from  that  in 
which  the  suit  was  brought.  Tatum 
V.  Ballard,  94  Va.  370. 

Under  Wis.  Rev.  Stat.  (1898),  §  3156, 
a  deficiency  judgment  maybe  rendered 
against  a  mortgagee  who  duly  indorsed 
the  mortgaged  notes  before  maturity, 
and  who  has  had  notice  of  the  maker's 
default  after  demand.  Halbach  v.  Tres- 
ter,  102  Wis.  530. 

A  defendant  who  was  personally 
served  with  summons  and  complaint, 
but  did  not  appear  nor  raise  the  objec- 
tion that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of 
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action  against  him  for  personal  liability 
for  any  deficiency,  cannot  raise  the  ob- 
jection on  appeal.  Richards  v.  Land, 
etc..  Imp.  Co.,  99  Wis.  625. 

Illustrations  of  When  Such  Decree  is 
Improper.  —  In  the  absence  of  a  statute 
or  rule  of  court,  no  decree  in  chancery 
for  a  deficiency  after  sale  of  the  prop- 
erty could  be  entered  in  the  court  of 
equity,  except  the  debt  be  such  that 
without  the  mortgage  the  chancery 
would  have  had  jurisdiction  to  make 
such  a  decree.  Webber  v.  Blanc,  39 
Fla.  224. 

Should  not  be  rendered  against  a 
nominal  defendant.  Cook  ».  Moulton, 
64  111.  App.  419. 

.■\gainst  one  not  personally  liable  is 
erroneous.  Welbon  v.  Welbon,  109 
Mich.  356;  McHenry  v.  Batavia  Bldg., 
etc.,  Co.,  9  Ohio  Cir.  Dec.  531.  And 
the  decree  in  such  a  case  must  be  in 
rem.     Crawford   v.    Nimmons,  i3o  111. 

143- 

Cannot  be  rendered  for  unmatured 
parts  of  the  indebtedness.  Danforth 
V.  Coleman,  23  Wis.  528. 

Where  mortgagee  releases  part  of  the 
property  without  the  knowledge  of  the 
mortgagor,  not  crediting  the  debt  to 
the  extent  of  the  value  of  the  part  re- 
leased, it  was  held  that  the  mortgagee 
was  not  entitled  under  Cal.  Code  Civ. 
Proc.  (1S97),  §  726,  to  a  deficiency 
judgment.  Woodward  v.  Brown,  119 
Cal.  283. 

Is  not  authorized  under  a  bill  alleg- 
ing that  certain  persons  have  or  claim 
to  have  some  interest  in  the  premises 
or  have  assumed  payment  of  the  indebt- 
edness, where  interests  have  accrued 
since  and  are  subject  to  the  lien  of  the 
trust  deed.  Boisot  v.  Chandler,  82  111. 
App.  261. 

Under  How.  Anno.  Stat.  Mich.  (1882), 
§  6702,  a  deficiency  decree  rendered  on 
the  incoming  of  the  report  of  sale  with- 
out notice  to  the  mortgagor  is  not 
valid.    Prentisz'.  Richardson,  iiS  Mich. 

259- 

In  an  equitable  action  of  foreclosure, 
in  Missouri  there  can  be  no  personal 
judgment  against  the  mortgagor. 
Weary  v.  Wittmer,  77  Mo.  App.  546. 

Under  N.  J.  Gen.  Stat.  (1895),  p. 
21 1 1,  §  42,  no  decree  for  the  deficiency 
is  permitted.  Raritan  Sav.  Bank  v. 
Lindsley,  (N.  J.  1899)42  Atl.  Rep.  574. 
See  also  supra,  note  2,  p.  490. 

Cannot  be  rendered  against  defend- 
ant upon  an  order  providing  for  the 
payment  of  costs,  together  with  the  ex- 


penses of  sale,  out  of  the  proceeds  of 
sale,  adjudging  that  defendant  shall 
not  be  liable  to  the  deficiency  judg- 
ment after  the  application  of  the  sale 
proceeds.  Jennings  v.  H<tre,  53  S. 
Car.  396. 

The  rendition  of  a  personal  judgment 
for  a  deficiency  before  the  deficiency 
becomes  due  by  the  terms  of  the  con- 
tract is  a  material  error.  Packard  v. 
Kinzie  Ave.  Heights  Co.,  96  Wis.  114. 

In  an  action  to  foreclose  a  second 
mortgage,  the  owner  of  a  first  mort- 
gage did  not  appear,  but  on  motion  of 
the  plaintiff  judgment  was  rendered 
directing  that  the  proceeds  of  the  fore- 
closure sale  be  applied  so  far  as  neces- 
sary to  pay  off  the  first  mortgage,  it 
was  held  that  a  deficiency  judgment 
against  the  mortgagor  for  the  amount 
due  on  the  first  mortgage  was  errone- 
ous.    Kasson  v.  Tousey,  96  Wis.  511. 

Precedents. —  In  Fithian  v.  Monks,  43 
Mo.  502,  the  following  judgment  is  set 
out:  "And  now  on  this  day,  this  cause 
coming  on  for  trial,  and  the  petition  of 
the  plaintiff  having  heretofore  been 
taken  as  confessed  against  the  defend- 
ants Joseph  S.  Barnard  and  EHza  B. 
Fithian,  who,  although  duly  summoned, 
failed  to  appear  and  answer  the  same  and 
all  of  the  said  defendants  now  failing 
to  appear,  on  motion  of  plaintiff's  attor- 
ney the  same  is  submitted  to  the  court 
for  trial  upon  the  pleadings,  exhibits, 
and  proofs.  And  the  court  having  duly 
heard  and  considered  the  same,  and  it 
appearing  therefrom  that  the  plaintiff  is 
entitled  to  the  judgment  asked  for  in  his 
petition,  and  proceeding  to  ascertain 
the  amount  due  and  payab'e  to  the 
plaintiffs  by  the  defendants  Joseph  S. 
Barnard  and  Eliza  B.  Fithian  for  the 
debt  mentioned  in  the  said  petition  and 
the  deed  of  trust  therein  set  forth,  and 
interest  thereon  to  the  date  hereof,  the 
court  doth  find  the  same  to  be  the  sum 
of  %2,jii.j7.  The  court  doth  therefore 
order,  adjudge,  and  decree  that  the 
plaintiff  do  recover  of  the  said  Joseph  S. 
Barnard  and  Eliza  B.  Fithian  the  said 
sum  of  money,  together  with  legal  in- 
terest thereon  from  the  date  hereof,  and 
costs  of  this  suit,  to  be  levied  of  the 
following  real  estate  and  premises,  con- 
tained and  described  in  the  deed  of  trust 
set  forth  in  said  petition  as  (describing 
realty).  And  it  is  further  ordered,  ad- 
judged and  decreed,  that  if  the  said  real 
estate  and  premises  be  not  sufficient  to 
satisfy  the  said  debt,  interest,  and  costs, 
then  the  resitlue  shall  be  levied  of  other 
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Form  No.  14057.' 

In  the  District  Court  for  the  First  Judicial  District  of  the  Territory 
of  Utah. 

Jacob  La2v  re  nee.  Plaintiff, 
vs. 
The  Eureka  Mining  Company  of  Utah  and  the  Eureka  , 
Hill  Mining  Company,  Defendants.  J 

This  cause  having  this  {stating  date')  been  brought  on  to  be 
heard  upon  the  complaint  filed  therein  and  upon  the  answer  filed 
thereto  by  the  Eureka  Mining  Compa7iy  of  Utah  and  by  the  Eureka 
Hill  Mining  Company,  and  due  proof  having  been  made  after  the 
filing  and  recording  of  the  mortgage  in  said  complaint  set  up  in  the 
offices  of  the  recorders  oi  Juab  and  Utah  counties,  in  which  counties 
the  property  affected  by  said  mortgage  is  situated,  and  the  court 
having  heard  the  proofs  necessary  to  enable  it  to  render  judgmeni 
herein,  and  it  appearing  to  the  court  from  said  proofs  that  there  is 
now  due  to  the  plaintiff  from  said  Eureka  Mining  Company  of  Utah 
for  principal  and  interest  upon  the  debt  and  mortgage  set  out  in 
said  complaint  the  sum  of  seventy-seven  thousand  two  hundred  and 
ninety-three  and  71-100  — ($77,293.71),  lawful  money  of  the  United 
States  of  America,  which  sum  is  to  draw  and  bear  interest  from  date 
hereof  at  the  rate  of  tiuenty  per  cent,  per  annum,  payable  in  like 
lawful  money,  and  that  all  the  allegations  in  said  complaint  are  true: 

Now,  on  motion  of  Messrs.  Hempstead  and  Gamble,  counsel  for 
plaintiff,  it  is  adjudged  and  decreed  that  all  and  singular  mortgaged 

goods,  chattels,  lands,  and  tenements  of  does  adjudge    and    decree,   that    there 

the  defendants  Joseph  S.  Barnard  and  was    on    the    loth    of    November,   a.    D. 

Eliza  B.  Fithian.    And  it  is  now  further  iSj-j,  due  to  the  said  complainant  on 

ordered   and   adjudged   that  a  special  said    note  and    mortgage  for  interest, 

writ  of  fieri  facias  do  issue,  directed  to  the  sum  of  sixty  dollars  and  sixty-three 

the  sheriff  of  the  county  of  St.  Louis,  in  cents,  as  above  reported  and  testified, 

conformity  hereto."     In  this  case  it  was  *  *  *  And   it    is    further   ordered    and 

held  that  the  judgment,  so  far  as  it  af-  decreed,    that    if    the    moneys    arising 

fected  the  defendant,  Mrs.  Fithian,  per-  from  said   sale  are  insufficient  to  pay 

sonally  or  her  separate  estate  not  in-  the   amount   so    reported    due   to   the 

eluded  in  a  mortgage  foreclosure,  was  complainant,    with    interest    and    cost 

not  only   merely  erroneous  and   void-  aforesaid,  that  the  said  Andreiv  Bishop, 

able,  but  an  absolute  nullity.  sheriff  as  aforesaid,  specify  the  amount 

In  Ames  v.  Ames,  5  Wis.   i6g,  after  of  such  deficiency  in  his  report  of  the 

hearing   the  evidence  and    arguments  sale;  and  that  on   the  coming  in   and 

of   counsel,    the    court    made  a  decree  confirmation  of  the  said  report,  the  de- 

which,  omitting  the  formal  parts,  was  fendant  Ira  L   Ames,  who  was  person- 

as  follows:  "  This  cause  came  on  to  be  ally  liable  for  the  payment  of  the  debt 

heard  upon  the  pleadings  filed  and  the  secured  by  the  said  mortgage,  pay  to 

proofs  taken   therein,  and  Mr.  Geo.  B.  the  complainant   the  amount  of  such 

.Sw/M  of  counsel  for  the  complainant,  deficiency,  with  interest  at  the  rate  of 

Mr.  /.  G.  Knapp  of  counsel  for  the  de-  seven   per  cent,   per  annum,   from   the 

fendants,  having  been  heard,  and  on  in-     and    that   the    complainant    have 

spection  by  the  court  of  the  note  and  execution  therefor."     This  decree  was 

mortgage   filed  herein,   from   which   it  affirmed. 

appears  that  there  was  on  the  joth  day  1.  This    decree  is   copied    from   the 

of   November,   A.    D.    iSj'5',    due    to    the  original  papers  in  the  case.     See  also, 

said  complainant  for  interest  the  sum  with   respect  to   this   decree,  Wood  v. 

of  sixty  dollars  and  sixty-three   cents;  Fox,  8  Utah  380. 

it  is   adjudged   and  decreed,  and  this  See   also,   generally,   supra,    note  4, 

court  by  the  authority  therein  vested,  p.  696. 

699  Volume  12. 


14057.  MORTGAGES.  14057. 

premises  mentioned  in  the  said  complaint  and  hereinafter  described, 
or  so  much  thereof  as  may  be  sufficient  to  raise  the  amount  due  to 
the  plaintiff  for  the  principal  and  interest  and  costs  in  the  suit  and 
expenses  of  sale,  and  which  may  be  sold  separately  without  material 
injury  to  the  parties  interested,  be  sold  at  public  auction  by  or  under 
the  direction  of  the  United  States  marshal  for  the  Territory  of  Utah. 

That  the  said  marshal  shall  give  public  notice  of  the  time  and  place 
of  such  sale  according  to  the  course  and  practice  of  the  court  and 
the  laws  relative  to  sales  of  real  estate  under  execution,  and  that  the 
plaintiff  or  any  of  the  parties  to  this  suit  may  become  the  purchaser 
at  such  sale,  and  that  said  marshal,  after  the  time  allowed  by  law  for 
redemption  has  expired,  execute  a  deed  or  deeds  to  the  purchaser  or 
purchasers  of  the  mortgaged  premises  on  the  said  sale. 

That  the  marshal,  out  of  the  proceeds  of  such  sales,  retain  his  fees, 
commissions,  and  disbursements  on  said  sale  and  pay  to  the  plaintiff 
or  his  attorneys  out  of  said  proceeds  his  costs  in  this  suit,  taxed  at 
dollars,  and  the  sum  of  three  thousand  eight  hundred  and  sixty- 
two  dollars,  fixed  by  said  mortgage  and  allowed  by  the  court  as 
counsel  fee  of  foreclosure,  with  interest  thereon  at  the  rate  of 
twenty  per  cent,  per  annum  from  the  date  of  this  decree,  and  also 
the  amount  so  found  due  as  aforesaid,  with  interest  thereon  at  the 
rate  of  tiventy  per  cent,  per  annum  from  the  date  of  this  decree,  or  so 
much  thereof  a^  the  said  proceeds  of  sale  will  pay  of  the  same. 

That  the  defendants  and  all  persons  claiming  or  to  claim  from  or 
under  them  or  either  of  them,  and  all  persons  having  liens  subse- 
quent to  said  mortgage  by  judgment  and  his,  her,  or  theirs  or  their 
personal  representatives,  and  all  persons  having  any  lien  or  claim  by 
or  under  such  subsequent  judgment  or  decree  and  their  heirs  or  per- 
sonal representatives,  and  all  persons  claiming  under  them,  and  all 
persons  claiming  to  have  acquired  any  estate  or  interest  in  said 
premises  subsequent  to  said  mortgage  and  the  due  record  thereof  or 
subsequent  to  said  mortgage  and  the  due  record  thereof  or  subse- 
quent to  the  filing  of  a  notice  of  the  pending  of  this  action  in  the 
office  of  the  recorder  or  recorders  of  the  county  or  counties  where 
such  property  is  situated,  be  forever  barred  and  foreclosed  of  and 
from  all  equity  of  redemption  and  claim  of,  in,  or  to  said  mortgaged 
premises  and  every  part  and  parcel  thereof  from  and  after  the 
delivery  of  the  said  marshal's  deed. 

And  it  is  further  adjudged  and  decreed  that  if  the  moneys  arising 
from  the  said  sales  shall  be  insufificient  to  pay  the  amount  so  found 
due  to  the  plaintiff  as  hereinbefore  stated,  with  the  interest  and  costs 
and  attorneys'  fee  of  foreclosure  and  expenses  of  sale  as  aforesaid, 
said  marshal  specify  the  amount  of  such  deficiency  and  balance  due 
to  the  plaintiff  in  his  return,  and  that  on  the  coming  in  of  said  return 
judgment  of  this  court  shall  be  docketed  against  the  defendant  The 
Eureka  Mining  Company  of  Utah  and  that  The  Eureka  Mining  Company 
of  Utah,  defendant,  which  is  personally  liable  for  the  payment  of  the 
debt  secured  by  the  said  mortgage,  pay  to  the  plaintiff  the  amount 
of  such  deficiency  and  judgment,  with  interest  thereon  at  the  rate  of 
twenty  per  cent,  per  annum  from  the  date  of  said  last-mentioned 
return  and  judgment,  and  that  plaintiff  have  execution  therefor. 
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The  description  and  particular  boundaries  of  the  property  author- 
ized to  be  sold  under  and  by  virtue  of  this  decree,  so  far  as  the  same 
can  be  ascertained  from  the  mortgage  above  referred  to  or  from  the 
complaint  filed  in  this  action, —  as  follows,  to  wit,  {describing  mortgaged 
property). 

P.  H.  Emerson^  Judge  First  District  Court. 

Dated /«/v  ^7M,  i87e. 

ALSO  APPOINTING  COMMISSIONER  TO  MAKE  SALE.^ 


1.  Precedent.  —  In  Central  Nat.  Bank 
V.  Stevens,  169  U.  S.  432,  the  decree  was 
in  part  as  follows:  "  It  was  ordered, 
adjudged  and  decreed  as  follows: 

That  the  certificates  of  indebtedness 
issued  by  John  W.  Van  Valkenburgh, 
as  receiver  of  the  Lebanon  Sprim^s  Rail- 
road Company,  under  and  in  pursuance 
of  an  order  of  the  Supreme  Court  of  the 
State  of  New  York,  bearing  date  X.\\e  2d 
day  of  April,  liSi,  made  in  an  action 
in  said  Supreme  Court,  wherein  one 
Marvin  SacJke/twas  plaintiff,  and  Russell 
C.  Root  and  others  were  defendants, 
amounting  in  the  aggregate  to  Sjj'o.ooo, 
are  a  lien  upon  the  premises  and  prop- 
erty described  in  the  bill  of  complaint 
herein,  in  the  hands  of  the  defendants 
herein,  and  of  any  persons  claiming 
through  or  under  the  defendants  Row- 
land N.  Hazard  and  William  Foster ,  Jr. 
the  purchasers  of  said  premises  and 
properly,  at  a  sale  thereof  made  under 
and  in  pursuance  of  ihe  judgment 
rendered  in  said  action  in  said  Supreme 
Court  on  or  about  the  12th  day  ol  Janu- 
ary, 1^8^;  and  that  the  complainant,  the 
Central  National  Bank  of  Boston,  is  the 
holder  and  owner  of  certain  of  said 
certificates,  amounting  in  the  aggre- 
gate to  %2_so,ooo  of  principal  thereof, 
upon  which  there  is  now  due  and 
unpaid  to  the  complainant  the  said 
sum  of  %2jo,ooo,  with  interest  at  the 
rate  of  six  per  cent,  per  annum  there- 
on from  theyfrjYday  oi  January,  i%86. 
Thai  it  be  referred  to  William  Lansing, 
Esq.,  of  the  city  of  Albany,  who  is 
hereby  appointed  a  master  pro  haec  vice 
in  this  cause  to  examine,  ascertain  and 
report  who  are  the  holders  other  than 
the  complainant  of  said  certificates  of 
indebtedness,  and  how  much  remains 
due  and  unpaid  thereon.  And  the  said 
master  is  hereby  authorized  and 
directed  to  give  notice  by  advertising 
in  two  daily  newspapers  published  in 
the  city  of  Albany  in  said  district,  re- 
quiring the  holders  of  said  certificates 
to  produce  the  same    before   the  said 


master  at  his  office  in  the  city  of  Albany, 
at  such  time  as  he  shall  designate 
(which  shall  be  at  least  tiuenty  days 
after  the  first  publication  of  said  notice), 
and  make  proof  as  lo  their  title  thereto, 
and  the  amount  due  thereon;  and  the 
said  master  is  also  authorized  and 
directed  lo  inquire,  ascertain  and  report 
what  would  be  the  just  proportion  and 
amount  for  the  said  other  holders  of 
said  certificates  to  contribute  to  the  ex- 
penses of  this  suit.  Thai  ihe  premises 
and  property  described  in  the  bill  of 
complaint  in  this  cause,  as  hereinafter 
set  forth,  or  such  part  thereof  as  is 
sufficient  to  satisfy  the  amount  due 
and  unpaid  on  said  certificates,  and 
expenses  of  sale  and  the  costs  of  this 
suit,  and  which  may  be  sold  separately 
without  material  injury  to  the  parties 
interested,  be  sold  at  public  auction  in 
the  county  of  Rensselaer,  in  said  dis- 
trict, by  or  under  the  direction  of 
Worthington  Frothingham,  Esq.,  who  is 
hereby  appointed  a  referee  for  said 
purpose;  that  the  said  referee  give 
public  notice  of  the  time  and  place  of 
such  sale  according  to  law  and  the 
practice  of  this  court,  that  the  com- 
plainant or  any  other  party  to  this  suit 
may  become  a  purchaser  on  such  sale; 
that  the  said  referee  execute  to  the 
purchaser  or  purchasers  a  deed  or 
deeds  of  the  premises  and  property 
sold;  that  out  of  the  moneys  arising 
from  such  sale,  after  deducting  the 
amount  of  his  fees  and  expenses  on  such 
sale,  the  said  referee  pay  lo  the  com- 
plainant or  its  solicitors  the  amount  of 
its  costs  and  disbursements  to  be 
taxed  herein;  that  he  also  pay  to 
the  complainant  or  its  solicitors  the 
amount  due  to  it  on  said  certificates  as 
aforesaid,  together  with  the  interest 
thereon  from  the  tst  day  oi  January, 
\iS6\  and  that  he  pay  to  the  holders 
of  the  other  said  certificates  re- 
spectively the  amount  of  principal 
and  interest  due  thereon,  as  the  same 
may  be  found  and  reported  by  the  said 
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Form  No.  14058.' 

(  Title  of  court  and  cause  as  in  \  r^  r  t^         1  a  c\    \        r  c  •. 

^       p-'      j^     11Q02  ^  f  Decree  of  Foreclosure  and  Order  of  Sale. 

This  cause  came  on  regularly  to  be  heard  in  open  court  on  the 
fourth  day  ol  May^  xS98,  M.  M.  Estee  appearing  for  plaintiff,  and 
James  H.  Budd  for  defendant  Richard  Roe. 

The  court  having  heard  all  the  evidence  and  proofs  produced 
herein,  and  duly  considered  the  same,  and  being  fully  advised  in  the 
premises,  and  it  appearing  therefrom  to  the  satisfaction  of  the  court, 

First.  That  the  above  named  defendants  have  been  duly  and  regu- 
larly summoned  to  answer  unto  the  plaintiff's  complaint  herein  and 
\.\\di\.  John  Fen  and  Richard  Den  have  made  default  in  that  behalf,  and 
that  the  default  of  each  defendant  for  not  appearing  and  answering 
unto  plaintiff's  complaint  has  been  duly  and  regularly  entered 
herein; 


master  as  aforesaid;  but  if  the  moneys 
arising  from  such  sale,  after  the  pay- 
ment of  said  costs  and  expenses  as 
aforesaid,  shall  not  be  sufficient  to  pay 
the  said  certificates  with  interest  in  full, 
then  that  the  said  referee  pay  and  dis- 
tribute the  said  moneys,  after  the  pay- 
ment of  the  fees,  expenses,  costs  and 
disbursements  above  mentioned,  to  the 
said  cerlificale  holders,  including  the 
complainant,  pro  rata,  in  proportion  to 
the  amount  of  principal  and  interest 
due  to  said  certificate  holders  respec- 
tively; that  the  said  referee  bring  the 
surplus  moneys  arising  from  the  said 
sale,  if  any  there  shall  be,  into  court 
within  twenty  days  after  the  same  be 
received,  to  be  there  subject  to  the  or- 
der of  the  court;  that  the  said  referee 
make  a  report  of  such  saie,  and  file  the 
same  with  the  clerk  of  this  court  with 
all  convenient  speed;  that  if  the  pro- 
ceeds of  such  sale  be  insufficient  to  pay 
the  amount  due  to  the  complainant  as 
aforesaid,  with  interest  and  costs  as 
aforesaid,  and  also  to  pay  the  othercer- 
tificate  holders  the  amount  due  to  them 
respectively,  as  may  be  ascertained 
by  said  master  as  aforesaid,  the  said 
referee  specify  the  amount  of  such  de- 
ficiency in  his  report  of  sale,  and  that 
the  defendants  Rowland  N.  Hazard  and 
William  Foster,  Jr.,  pay  to  the  com- 
plainant, and  to  the  other  of  said 
certificate  holders,  the  residue  of  the 
indebtedness  on  said  certificates  re- 
maining unsatisfied  after  the  sale  of 
said  property  and  the  application  of  the 
proceeds  pursuant  to  the  directions  con- 
tained herein;  and  that  the  complainant 
and  the  other  of  said  certificate  holders, 
to  be  ascertained  as  aforesaid,  have  exe- 
cution thereof;  and  that  the  purchaser 


or  purchasers  at  such  sale  be  let  into 
possession  on  the  production  of  the  said 
referee's  deed  and  a  certified  copy  of 
the  order  or  decree  confirming  the  said 
referee's  report  of  sale.  And  it  is  fur- 
ther ordered,  adjudged  and  decreed  that 
the  defendants  and  all  persons  claiming 
under  them,  or  any  or  either  of  them, 
after  the  filingof  the  notice  of  pendency 
of  this  suit,  be  forever  barred  and  fore- 
closed of  all  light,  title,  interest  and 
equity  of  redemption  in  the  said  prem- 
ises so  sold  or  any  part  thereof.  The 
following  is  a  description  of  the  prem- 
ises and  property  hereinbefore  referred 
to  and  thereby  directed  to  be  sold,  as 
contained  in  a  certain  mortgage  made 
by  the  said  the  Lebanon  Springs  Rail- 
road Company  to  the  Union  Trust  Com- 
pany, and  which  were  conveyed  by  the 
deed  executed  by  George  McClellan, 
referee,  to'the  defendants  William  Fos- 
ter, /r.  and  Rowland  A'.  Hazard,  referred 
to  in  the  bill  of  complaint  herein. 
{Description.)  Leave  is  hereby  reserved 
to  the  complainant  and  to  the  other 
certificate  holders  above  referred  to,  or 
any  of  them,  to  apply  upon  the  foot  of 
this  decree  for  the  appointment  of  a  re- 
ceiver to  take  immediate  possession  of 
the  properly  above  described,  and  to 
keep  the  same  until  the  sale  under  this 
decree  shall  be  consummated  by  the 
delivery  to  the  purchaser  c)r  purchasers 
at  such  sale  of  a  referee's  deed  or  deeds, 
and  to  deliver  the  property  so  sold  to 
such  purchaser  or  purchasers,  with  the 
powers  usually  possessed  by  receivers 
in  such  cases." 

1.   California. — Code  Civ.  Proc.(l897), 

S  729- 

See    also,    generally,   supra,    note  4, 
p.  696. 
03  Volume  12. 


14058.  MORTGAGES.  14058. 

Second.  That,  on  the  seventh  day  of  October,  iS97,  the  plaintiff 
herein  caused  to  be  filed  and  recorded  in  the  office  of  the  county 
recorder  of  the  county  of  Los  Ange/es,  a  notice  of  the  pendency  of 
this  suit,  containing  the  names  of  the  parties  thereto,  the  object 
thereof,  and  also  a  true  and  correct  description  of  the  lands  and 
premises  affected  thereby; 

Third.  That  there  is  now  due  and  owing  to  the  plaintiff  _/^//«  Doe 
from  the  defendant  Richard  Roe  upon  the  promissory  note  and  for 
money  expended  under  the  terms  of  said  mortgage  as  set  fcwth  and 
described  in  plaintiff's  complaint  the  sum  of  iivo  thousand  one  hundred 
and  forty  dollars  and  sixty-seven  ctnis^  and  that  the  defendant  Richard 
Roe  is  personally  liable  for  the  whole  amount  thereof; 

That  there  is  also  due  the  plaintiff  from  defendant  Richard  Roe 
seventy-four  dollars  and  forty  cents,  costs,  percentage  and  necessary 
disbursements; 

Fourth.  That  the  said  sums  of  two  thousand  one  hundred  and  forty 
dollars  and  sixty-seven  cents  and  seventy-four  dollars  SiX\(^  forty  cents, 
making  in  all  tivo  thousand  two  hundred  and  fifteen  dollars  and  seven- 
teen cents,  as  aforesaid,  is  a  valid  lien  upon  the  lands  and  premises  in 
plaintiff's  complaint  and  hereinafter  set  forth  and  described,  and  is 
secured  by  the  mortgage  mentioned  in  said  complaint; 

Fifth.  That  each  and  all  of  the  terms  and  conditions  of  said  mort- 
gage have  been  broken  by  said  defendant  Richard  Roe,  and  that  plaintiff 
is  entitled  to  have  said  mortgage  enforced  and  foreclosed,  and  the 
lands  and  premises  hereinafter  set  forth  and  described  sold  in  the 
manner  prescribed  by  law,  and  the  proceeds  arising  from  such  sale 
applied  to  and  upon  the  payment  of  said  sum  of  money  so  due  as 
aforesaid; 

Sixth.  That  each  and  all  of  the  allegations  and  averments  in  plain- 
tiff's complaint  contained  are  true  and  correct; 

Now,  therefore,  on  motion  of  M.  M.  Estee,  counsel  for  plaintiff, 
application  therefor  having  been  made,  it  is  hereby  ordered,  adjudged 
and  decreed,  xhdii  James  Webb  be,  and  he  is  hereby,  appointed  a  com- 
missioner to  sell  the  incumbered  property;  and  it  is  further  ordered 
that  before  entering  upon  his  duties  as  such  commissioner  he  shall 
take  the  oath  and  give  an  undertaking  in  the  sum  of  two  hundred 
dollars,  all  as  required  by  law. 

It  is  adjudged  and  decreed,  that  all  and  singular  the  mortgaged 
premises  mentioned  in  the  said  complaint,  and  hereafter  described, 
or  so  much  thereof  as  may  be  sufficient  to  raise  the  amount  due  to 
the  plaintiff  for  the  principal  and  interest  and  costs  of  this  suit, 
and  expenses  of  sale,  and  which  may  be  sold  separately  without 
material  injury  to  the  parties  interested,  be  sold  at  public  auction  by 
the  said  fames  IVebb,  commissioner,  in  the  manner  prescribed  by  law, 
and  according  to  the  course  and  practice  of  this  court,  and  that  the 
said  commissioner,  after  the  time  allowed  by  law  for  redemption  has 
expired,  execute  a  deed  to  the  purchaser  or  purchasers  of  the  mort- 
gaged premises  on  the  said  sale. 

That  the  said  commissioner,  out  of  the  proceeds  of  said  sale,  retain 
his  fees,  disbursements  and  commissions  on  said  sale  and  pay  to  the 
plaintiff  or  his  attorney,  out  of  said  proceeds,  the  sum  of  seventy-four 
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dollars  and /c^/Yv  cents,  costs  of  this  suit.  Also  pay  to  the  plaintiff 
the  further  sum  of  two  thousand  one  hundred  atid  forty  dollars  and 
sixty-seven  cents,  the  amount  so  found  due  as  aforesaid,  together  with 
interest  thereon  at  the  rate  of  eight  per  cent,  per  annum  from  the 
date  of  this  decree,  or  so  much  thereof  as  the  said  proceeds  of  sale 
will  pay  of  the  same. 

That  the  defendants  and  all  persons  claiming,  or  to  claim,  from  or 
under  them,  and  all  persons  having  liens  subsequent  to  said  mortgage 
by  judgment  or  decree  upon  the  land  described  in  said  mortgage, 
and  their  personal  representatives,  and  all  persons  having  any  lien, 
or  claim,  by  or  under  such  subsequent  judgment  or  decree,  and  their 
heirs  or  personal  representatives,  and  all  persons  claiming  to  have 
acquired  any  estate  or  interest  in  said  premises  subsequent  to  the 
filing  of  said  notice  of  the  pendency  of  this  action  with  the  recorder, 
as  aforesaid,  be  forever  barred  and  foreclosed  of  and  from  all  equity 
of  redemption  and  claim  of,  in  and  to  said  mortgaged  premises,  and 
every  part  and  parcel  thereof,  from  and  after  the  delivery  of  said 
commissioner's  deed. 

And  it  is  further  adjudged  and  decreed,  that  the  purchaser  or  pur- 
chasers of  such  mortgaged  premises  at  such  sale  be  let  into  possession 
thereof,  and  that  any  of  the  parties  to  this  action  who  maybe  in  pos- 
session of  said  premises,  or  any  part  thereof,  and  any  person  who, 
since  the  commencement  of  this  action,  has  come  into  possession 
under  them  or  either  of  them,  deliver  possession  thereof  to  such  pur- 
chaser or  purchasers,  on  production  of  the  sheriff's  deeds  for  such 
premises  or  any  part  thereof. 

And  it  is  further  adjudged  and  decreed,  that  if  the  moneys  arising 
from  the  said  sale  shall  be  insufficient  to  pay  the  amount  so  found 
due  the  plaintiff  as  above  stated,  with  interest  and  costs,  and  expenses 
of  sale,  as  aforesaid,  the  sheriff  specify  the  amount  of  such  deficiency 
and  balance  due  to  plaintiff  in  his  return  of  said  sale,  and  that  on  the 
coming  in  and  filing  of  said  return  the  clerk  of  this  court  docket  a 
judgment  for  such  balance  against  the  defendant  i?/V/^rtrr^i?6'<?,  and 
that  the  defendant  Richard  Roe  pay  to  the  said  plaintiff  the  amount 
of  such  deficiency  and  judgment,  with  interest  thereon  at  the  rate  of 
eight  per  cent,  per  annum,  from  the  date  of  said  last  mentioned 
return  and  judgment,  and  that  the  plaintiff  have  execution  therefor. 

The  lands  and  premises  directed  to  be  sold  by  this  decree  are 
situated,  lying  and  being  in  the  county  of  Los  Angeles,  state  of  Cali- 
fornia, and  bounded  and  particularly  described  as  follows,  to  wit: 
(Jjisert  description^.  Together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belonging,  or  in  anywise 
appertaining. 

William  R.  Davis, 
Judge  of  the  Superior  Court. 

Done  in  open  court  th.t  fourth  day  of  May,  iS98. 

ddd.  Providing  for  Rkcovkkv  of  Abstract  Fees,  Attorney's  Fees  and  Taxes  Paid.' 

1.  Abstract  Fees.  —  The  decree  may  in-  items  being  authorized  in  terms  by  the 
elude  amounts  expended  by  the  mort-  mortgage  itself.  Loughridge  v.  North- 
gagee   for  abstract  of  title   fees,  such     western  Mut.  L.  Ins.  Co.,  180  111.  267. 
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Attorneys'  Fees  —  When  Decree  may 
Not  Allow.  —  Where  there  is  no  stipula- 
tion or  statute  allowing  attorney's  fees, 
the  decree  should  not,  as  a  rule,  include 
such  fees.  Thomas  v.  Jones,  84  Ala.  302 ; 
Jefferson  v.  Edrington,  53  Ark.  545; 
Boob  1!.  Hall,  107  Cal.  160;  Jennings  v. 
McKay,  19  Kan.  120;  Wylie  v.  Karner, 
54  Wis.  591.  But  compare  Benedict  v. 
Warriner,  (Supreme  Ct.  Spec.  T.)  14 
How.  Pr.  (N.  Y.)  568. 

Counsel  fees  are  not  "costs  of  suit" 
within  the  meaning  of  Cal.  Code  Civ. 
Proc.  (1897),  §  1021.  Brooks  v.  Foring- 
ton,  117  Cal.  219, 

It  is  error  to  include  in  a  deficiency 
judgment  against  the  grantee  of  the 
mortgagor,  who  has  assumed  payment, 
the  attorney's  fee  provided  for  in  the 
note  secured  thereby,  where  the  mort- 
gage contained  no  provision  for  such 
fee.     Roberts  v.  Fitzallen,  120  Cal.  482. 

Should  not  be  included  where  there 
is  no  prayer  therefor  in  the  bill. 
Knight  V.  Heafer,  79  111.  App.  374. 

Recovery  cannot  be  had  on  default 
for  counsel  fees  stipulated  in  the  mort- 
gage where  the  prayer  of  the  com- 
plaint was  for  the  sale  of  the  premises 
and  the  application  of  the  proceeds  to 
the  amount  due,  notwithstanding  the 
complaint  mentioned  the  amount  of 
such  counsel  fees.  Cal.  Code  Civ. 
Proc.  (1897),  §  580.  Brooks  v.  Foring- 
ton,  117  Cal.  219. 

In  Garrett  v.  Peirce,  74  111.  App.  225, 
it  was  held  to  be  against  public  policy 
to  allow  an  attorney  fees  for  his  own 
personal  services  in  his  own  case.  To 
the  same  effect.  Gray  v.  Robertson, 
174  111.  242;  Evans  v.  Mansur,  etc., 
Implement  Co.,  87  Fed.  Rep.  275. 

When  Decree  may  Allow.  —  Attor- 
neys' fees  may,  however,  be  allowed 
and  included  in  the  decree  under  a 
stipulation  to  that  effect  in  the  mort- 
gage. O'Neal  V.  Hart,  116  Cal.  69; 
Moran  v.  Gardemeyer,  82  Cal.  96;  Cul- 
ver V.  Brinkerhoff,  180  111.  548;  Abbott 
V.  Stone,  172  111.  634;  Knight  v.  Heafer, 
79  111.  App.  374;  Wilson  V.  Ott,  173  Pa. 
St.  253;  Ames  v.  Bigelow,  15  Wash. 
532. 

See  also  13  Am.  &  Eng.  Encycl.  of 
L.  (2d  ed.)  S23  et  seq. 

Under  Wis.  Rev.  Stat.,  §  2918,  the 
attorney's  fee  stipulated  for  in  the 
mortgage  may  be  allowed  within 
the  discretion  of  the  court.  Spengler 
V.  Hahn,  95  Wis.  472. 

A  solicitor's  fee  of  ten  per  cent,  pro- 
vided for  in  the  mortgage,  if  not  un- 


r^sonable,  may  be  included  in  the 
decree.  Thornton  v.  Commonwealth 
Loan,  etc.,  Assoc,  181  111.  456. 

Twenty-five  dollars  is  the  proper  at- 
torney's fee  for  a  single  foreclosure, 
although  the  premises  consisted  of 
more  than  one  lot  of  land;  and  too, 
the  owner  of  the  lots  at  the  expiration 
of  the  redemption  period  may  main- 
tain an  action  against  the  surviving 
mortgagee  and  the  executors  of  de- 
ceased mortgagor  for  money  had  and 
received  to  recover  the  amount  of 
excessive  attorney's  fee.  Eliason  v. 
Sidle,  6r  Minn.  285. 

Eight  hundred  dollars  attorney's  fee 
for  foreclosing  a  mortgage  for  the  sum 
of  eleven  thousand  dollars  was  upheld 
under  the  provision  in  the  mortgage 
providing  for  a  reasonable  attorney's 
fee,  notwithstanding  that  the  notes 
specified  three  hundred  dollars  as  the 
attorney's  fee.  Commercial  Nat.  Bank 
V.  Johnson,  16  Wash.  536. 

Under  the  Washington  statute,  pro- 
viding for  the  allowance  in  a  judgment 
on  a  mortgage  of  an  attorney's  fee 
specially  contracted  for  in  the  instru- 
ment, such  allowance  must  be  con- 
strued as  stipulated  damages,  although 
the  sum  greatly  exceeds  the  real  value 
of  the  services  rendered.  Scholey  v. 
De  Mattos,  i8  Wash.  504. 

The  court  may  allow  a  solicitor  his 
fees  for  services  in  foreclosing  a  trust 
deed,  notwithstanding  the  fact  that  he  is 
mentioned  as  a  trustee  in  the  trust  deed 
and  made  a  party  to  the  foreclosure  pro- 
ceeding. Gray  v.  Robertson,  74  111. 
App.  201.  But  see  Gray  w.  Robertson, 
174  111.  242. 

Allowing  interest  on  an  attorney's  fee 
under  a  provision  in  the  mortgage  is  no 
ground  for  reversal  as  to  a  subsequent 
incumbrancer,  where  the  fee  stipulated 
is  less  than  half  that  provided  for  by  the 
mortgage  and  the  property  fails  to  bring 
the  amount  actually  due  by  a  sum 
considerably  in  excess  of  the  interest 
allowed.      Primley   v.    Shirk,    163    111. 

389. 

A  writing  at  the  end  of  a  decree  above 
the  initial  signature  of  the  justice, 
authorizing  the  entry,  which  reads  as 
follows:  "  Underwriting  as  follows, 
viz.:  Allowance  21-2  per  cent,  granted 
to  plaintiff,  and  $jo  to  guardian  ad 
litem,"  was  held  to  constitute  a  part  of 
the  decree  so  as  to  compel  the  referee 
conducting  the  sale  to  take  notice  of  it. 
Seitz  V.  Schrell,  30  N.  Y.  App.  Div.  211. 

Taxes  paid   by   the   mortgagee   may 
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Form  Wo.  14059.' 

{Commencement  as  in  Form  No.  11852.) 

Be  it  remembered,  that  on  this,  the  twelfth  day  of  October,  a.  d.  iZ99, 
the  same  being  the  third  day  of  the  said  October  term,  i899,  of  the 
District  Court  aforesaid,  the  above  entitled  cause  came  on  for  hear- 
ing, Oliver  Ellsworth  appearing  for  the  plaintiff,  and  Jeremiah  Mason 
appearing  for  the  defendants  Richard  Roe  and  Rachel  Roe. 

And  thereupon,  this  court  having  inspected  the  original  notices, 
and  the  services  thereon,  finds  that  the  foregoing  defendants  have 
been  duly  and  legally  served  with  a  sufficient  original  notice  accord- 
ing to  law; 

And  after  inspection  of  the  pleadings,  and  the  evidence  and  proofs 
of  the  plaintiff  and  defendants,  and  after  hearing  of  the  argument  of 
counsel,  and  the  court  being  duly  advised  in  the  premises,  it  is  there- 
fore considered  by  the  court,  that  the  issues  are  found  for  the  plaintiff; 
that  the  allegations  of  the  petition  are  true;  that  the  mortgage  and 
notes  declared  on  are  genuine,  just,  due  and  unpaid ;  and  that  the  plain- 
tiff is  entitled  to  foreclosure  of  his  said  mortgage,  as  prayed  against 
Richard  Roe,  (\&i^wA2LX\\.\  that  the  plaintiff  is  entitled  under  the  stipu- 
lations of  the  mortgage  X.o  one  hundred  (iiOWAX'i,  as  remuneration  for 
counsel  in  foreclosing  the  mortgage,  and  to  fifteen  dollars,  for  neces- 
sary abstracts  of  title,  and  other  documentary  evidence,  and  to  ten 
dollars  for  taxes  paid  out  upon  the  premises  since  the  giving  of  the 
said  mortgage,  and  to  damages  upon  the  notes  declared  upon  in  the 


be  included  in  the  decree.  Mix  v. 
Holchkiss,  14  Conn.  32;  Loughridge 
V.  Northwestern  Mut.  L.  Ins.  Co.,  180 
111.  267;  Abbott  V.  Stone,  172  111.  634; 
DeLeuw  v.  Neely,  71  111.  473;  McCas- 
land  V.  Allen,  60  111.  App.  285;  Butter- 
field  V.  Hungerford,  68  Iowa  249; 
Harris  v.  McCrossen,  31  Kan.  402; 
Williams  v.  Hilton,  35  Me.  547;  Mich. 
Ch.  Ct.  Rules  (1896),  No.  28(c);  Maxfield 
V.  Willey,  46  Mich.  252:  Connecticut 
Mut.  L.  Ins.  Co.  V.  Bulte,  45  Mich. 
113;  Vaughn  v.  Nims,  36  Mich.  297; 
Macomb  v.  Prentis,  78  Mich.  255; 
Baker  v.  Clark,  52  Mich.  22;  Johnson  v. 
Payne,  11  Neb.  269;  Brown  v.  Simons, 
44  N.  H.  475;  Sidenberg  v.  Ely,  90  N. 
Y.  257;  Marshall  v.  Davies,  78  N.  Y.  414. 

The  decree  may  allow  the  complain- 
ants money  advanced  for  payment  of 
taxes  after  filing  the  bill  under  the 
prayer  for  general  relief,  where  the 
contingencies  which  would  justify  such 
a  payment  are  set  forth  in  the  bill. 
Lowenstein  v.  Rapp,  67  111.  App.  678; 
Rhodes  v.  Missouri  Sav.,  etc.,  Co., 
63  111.  App.  77. 

In  a  foreclosure  suit  after  judgment, 
the  court  may,  upon  supplementary 
petition,  decree  the  payment  of  taxes 
out  of  the  proceeds  of  the  sale  to  the 


plaintiff,  where  it  is  necessary  for  him 
to  redeem  from  tax  sale  to  prevent  the 
issuing  of  a  tax  deed  and  to  protect  his 
principal  decree.  Ray  v.  National 
Bank,  (Kan.  App.  1899)  57  Pac.  Rep. 
240. 

Becital  as  to  assignment  of  tax  certifi- 
cate in  a  foreclosure  decree  will  be 
found  in  Baker  v.  Clark,  52  Mich.  22, 
as  follows:  "It  is  further  ordered, 
adjudged  and  decreed  that  if  at  any 
time  before  the  ^t/i  day  of  February, 
A.  D.  i8<?j>,  said  defendants  shall  in 
addition  to  the  sums  hereinbefore  de- 
creed to  be  paid,  pay  to  the  complain- 
ant the  sum  of  thirty-eight  and  gy-ioo 
dollars,  with  interest  thereon  at  the 
rate  of  ten  per  cent.,  to  be  computed 
from  the  4th  day  of  October,  liSo,  said 
sum  of  thirty-eight  and  gy-ioo  dollars 
being  the  amount  paid  by  complainant 
at  that  time  to  purchase  said  lands  for 
the  delinquent  taxes  for  the  year  1879, 
then  in  that  case  complainant  shall 
make,  execute  and  deliver  to  the  said 
defendants,  an  assignment  of  the  cer- 
tificate of  purchase  for  the  taxes  of  said 
year,  1879." 

1.  Iowa.  — Code  (1897),  §  4287  et  seq. 

See  also,  generally,  supra,  note  i,  p. 
689. 
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sum  of  three  thousand  iS.o\\2LX%,  and  a  personal  judgment  is  now  rendered 
against  said  defendants  Richard  Roe  and  Rachel  Roe  or  the  aggregate 
of  the  sum,  to  wit:  three  thousand  one  hundred  and  twenty-five  dollars, 
with  j/jc  per  cent,  interest  per  annum  from  this  date;  and  that  the 
equity  of  redemption  of  said  defendants  Richard  Roe  and  Rachel  Roe, 
in  and  to  said  the  mortgaged  premises,  to  wit:  {describing  realty)  be 
and  the  same  is  hereby  forever  barred  and  foreclosed,  and  that  said 
sum  of  three  thousand  one  hundred  and  twenty-five  dollars  be  declared  a 
lien  upon  the  aforesaid  premises  from  the  date  of  the  mortgage,  to 
wit:  the  fourth  day  of  March,  a.  d.  i2>90,  till  the  same  is  fully  paid. 

And  it  is  further  ordered,  adjudged  and  decreed  that  said  premises, 
or  so  much  thereof  as  shall  be  necessary,  be  sold  to  satisfy  this  judg- 
ment, with  interest  and  costs;  that  a  special  execution  issue  accordingly, 
and  that  a  general  execution  issue  for  any  balance  remaining  unsatis- 
fied after  exhausting  said  mortgaged  property. 

(Concluding  as  in  Form  No.  lJfi71.) 

eee.  Providing  for  Recovery  of  Insurance  Money  Paid.1 


1.  Insurance  paid  by  the  mortgagee 
should  be  included  in  the  decree, 
especially  where  there  is  a  stipulation 
to  that  effect  in  the  mortgage.  Mix  v. 
Hotchkiss,  14  Conn.  32;  Loughridge 
V.  Northwestern  Mut.  L.  Ins,  Co.,  180 
111.  267;  Walton  V.  Bagley,  47  Mich.  385; 
McLean  v.  Burr,  16  Mo.  App.  240; 
Neale  v.  Albertson,  39  N.  J.  Eq. 
382;  Matter  of  Bogart,  28  Hun  (N.  Y.) 
466;  Sidenberg  v.  Ely,  90  N.  Y.  257; 
Overby  v.  Fayetteville  Bldg.,  etc., 
Assoc,  81  N.  Car.  56. 

May  include  amounts  paid  therefor 
after  the  bill  is  filed.  Jehle  v.  Brooks, 
112  Mich.  131. 

The  decree  cannot  include  the  amount 
of  the  insurance  premium  paid  by  the 
mortgagee  under  a  provision  in  the 
mortgage  authorizing  the  inclusion 
of  all  "  moneys  advanced  for  taxes 
and  assessments  and  other  liens,"  even 
though  the  mortgagor  covenants  to 
keep  up  the  insurance  on  the  premises. 
Culver  V.  Brinkerhoff.  180  111.  548. 

Precedent. —  In  Andruss  v.  People's 
Bldg.,  etc.,  Assoc,  94  Fed.  Rep.  575,  the 
decree  was  as  follows,  omitting  formal 
parts: 

"  On  this  day  came  on  said  cause  to 
be  heard  before  the  United  States  cir- 
cuit [court],  at  a  regular  term  thereof, 
at  Waco,  Texas,  and  the  solicitors  for 
plaintiff  and  for  each  of  the  defendants 
in  said  cause  being  present  and  having 
announced  '  Ready  for  Trial,'  and  it 
appearing  to  the  court  that  at  a  former 
day  of  the  present  term  of  this  court  the 
case  of  Hannah  Andruss  &nd  George  IV. 


Andruss  v.  TAe  People's  Building,  Loan 
Qf  Saving  Association  (No.  4j  in  equity) 
in  this  court  was  by  motion  consoli- 
dated with  the  above-entitled  cause 
(No.  28  \n  Equity), — People's  Buildino^ 
Loan  6^  Saving  Association  v.  G.  W. 
Andruss  etal.,  —  and  the  issues  and  the 
parties  in  said  two  suits  Nos.  4j  and  28 
being  identical,  after  hearing  the  evi- 
dence and  argument  of  counsel,  are 
disposed  of  as  follows:  The  court  orders 
and  decrees  that  the  plaintiff,  the 
People's  Building,  Loan  &^  Saving  As- 
sociation, a  corporation,  do  have  and 
recover  of  and  from  the  defendant 
George  W.  Andruss  the  sum  of  %j,828.'j^, 
amount  of  principal,  interest,  premium, 
and  attorney's  fees  due  on  the  bond 
sued  on,  and  %33.7S  paid  as  insurance 
premium  with  interest  thereon  at  the 
rate  of  j"  per  cent,  per  annum  from  the 
date  hereof,  together  with  all  costs  of 
suit.  It  is  further  ordered  and  decreed 
by  the  court  that  plaintiff's  deed  of 
trust  lien  executed  by  defendants, 
George  VV.  Andruss  and  wife,  Hannah 
Andruss,  on  the  i8th  day  of  March, 
189J,  to  secure  said  sums  of  money,  on 
the  north  half  of  lot  ten  (lo)  in  block  six 
(6)  of  Bishop's  addition  to  the  town  of 
Dublin,  in  Erath  county,  Texas  {2t.x\6.  for 
a  further  description  of  said  premises 
reference  is  hereby  made  to  said  deed 
of  trust,  which  is  duly  recorded  upon 
the  Deed  of  Trust  Records  of  Erath 
County,  Texas,  in  volume  H,  at  pages 
487  to  4g4,  filed  for  record  March  f8, 
i^gj),  be,  and  the  same  is  hereby,  fore- 
closed on  said  premises,  against  all  the 
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Form  No,  14060. 
(Precedent  in  Bratton  v.  People's  Bldg.,  etc.,  Assoc,  52  U.  S.  App.  489.)' 
\(^Title  of  court  and  cause  as  in  Form  No.  1213Jf..y\^ 
This  day  came  on  to  be  heard  said  cause  on  the  bill  of  the  plain- 
tiff, and  the  respective  answers  of  the  defendants,  and  the  testimony, 
all  of  said  parties  being  represented  by  their  respective  counsel. 
Upon  hearing  the  said  cause,  the  court  finds  from  the  testimony  that 
on  the  2Ji.th  day  of  September,  iS92,  the  defendant  F.  M.  Bratton  exe- 
cuted and  delivered  to  the  plaintiff  the  obligation  in  writing,  called  a 
bond,  sued  upon,  for  the  sum  of  '^,000,  with  interest  thereon  from 
date  at  the  rate  of  ten  per  cent,  per  annum,  payable  monthly  on  or 
before  the  last  Saturday  of  each  month;  that  on  said  date  the 
said  F.  M.  Bratton,  joined  by  his  wife,  Frances  A.  Bratton,  for 
the  purpose  of  securing,  the  payment  of  said  sums  of  money  men- 
tioned in  said  bond,  executed  and  delivered  to  the  plaintiff  their 
certain  deed  of  trust  in  writing,  sued  upon  herein,  whereby  they 
conveyed  to  F.  A.  Walton,  as  trustee  for  the  plaintiff,  and  as  collat- 
eral security  as  aforesaid,  the  following  described  premises,  situated 
and  being  in  the  city  of  Dublin,  county  of  Erath,  State  of  Texas,  to ' 
wit,  the  south  half  of  Lot  9  in  Block  6  of  Bishop's  Addition  to  said 
city  oi Dublin;  that  the  said  bond  provides  that,  upon  failure  of  pay- 
ment of  said  monthly  instalments  of  interest  on  said  bond  for  three 
successive  months,  then  the  principal  sum  of  said  bond,  together  with 
all  interest  due  thereon,  shall  become  due  and  payable  immediately 

right,  title,  or  interest  of  each  and  all  sale,    at    the    earliest   time  practicable 

of  said  defendants,  George  W.  Andruss  thereafter,  to    this    court.     And,   upon 

and   Hannah  Andruss,  in    and    to  said  confirmation  of  said  sale  by  this  court, 

premises.     It  is    further  ordered   that  the  proceeds  of  such   sale,  or  so  much 

unless  the  defendants  pay  to  the  clerk  thereof  as   may  be  necessary,    shall  be 

of  this  court  for  the  satisfaction  of  this  applied  to  the  satisfaction  of  said  decree 

decree  the  full  amount  of  said  decree,  in  favor  of  plaintiff   as  aforesaid,  and 

and   all   interest  due    thereon,   within  the  balance,  if  any,  shall  be  paid  over 

thirty  days  from  the  date  hereof,  it  is  to    defendant    Hannah   Andruss;    and, 

ordered  that  said  property  be  sold  under  should  said  property  fail  to  sell  forsuf- 

an  order  of  sale  issued  by  this  court  as  ficient  to  pay  off  said   decree,  and  all 

herein  directed  at  public  vendue  at  the  costs  in  this  behalf  incurred,  then  it  is 

court-house     door     of     Erath     county,  ordered  that,  after  the  confirmation  of 

Texas,  to  the   highest  bidder,  for  cash,  such  sale,  execution  shall  issue  against 

for  the  satisfaction    of   said    decree  in  said  George  IV.  Andruss  for  the  balance 

favor  of  plaintiff,  and  the  court  hereby  due  plaintiff  on  said  decree,  and  after 

appoints    Thomas  P.   Martin   commis-  confirmation  of  said  sale  the  said  com- 

sioner  to  sell  said  property.     And  it  is  missioner  shall  convey  said   premises, 

ordered   that  said   commissioner  shall  by    warranty    deed,   to    the    purchaser 

give  public  notice  of  the  date  and  place  thereof,  and  said  purchaser  shall  have 

of  such  sale  of  said  property  by  causing  his  writ  of  assistance  at  once  to  get  pos- 

noticeof  such  sale  to  be  published  once  session  thereof." 

a  week  for  at  least /<7m^  weeks  prior  to  1.  This   decree  was  affirmed,  on  ap- 

such    sale    in  at    least  one  newspaper,  peal     to    the     United     States     circuit 

printed  regularly,  issued  and  having  a  court  of    appeals   for   the    fifth   circuit, 

general    circulation    in    the    county    of  upon   the  authority  of   Dakota    Bldg., 

Erath,    and    said  .state  of  Texas;    that  etc.,  Assoc,  z/.  Logan,  30  U.  S.  App.  163; 

such  notice   shall  describe    said   prop-  and  Dakota  Bldg.,  etc.,  Assoc,  w.  Price, 

erty  and  give  ihe  date  and  place  of  such  169  U.  S.  45. 

sale.     And    said   commissioner   is   or-  2.  The  matter  to  be  supplied  within 

dered  to  make  a  written  report  of  such  [  ]  will  not  be  found  in  the  reported  case. 
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thereafter;  that  said  deed  of  trust  provides  that,  in  the  event  the 
said  defendants  should  fail  to  insure  said  property  against  loss  or 
damage  by  fire  for  at  least  %3fiOO  for  the  benefit  of  the  plaintiff, 
then  the  plaintiff  would  be  authorized  to  insure  the  same,  that  all 
payments  made  for  such  insurance  by  the  plaintiff  should  become  a 
lien  on  said  property,  and  that  said  amount  should  draw  interest  at 
the  rate  of  six  per  cent,  per  annum  from  the  date  of  said  payment. 

The  court  further  finds  that  the  defendant  W.  H.  Stratton  has  filed 
his  disclaimer,  disclaiming   any  interest  whatever  in  said  property; 

that  on  the  day  of ,  \W5,  the  defendant  Daniel  T.  Fry 

purchased  said  property  with  full  notice  of  the  plaintiff's  said  deed  of 
trust  and  subject  to  the  same;  that  the  defendant  ^rd!//^«  at  the  time 
he  negotiated  said  loan  of  the  plaintiff  only  got  %2,700  in  cash;  that 
at  said  time  he  subscribed  for  thirty  shares  of  the  capital  stock  of  the 
plaintiff,  to  be  paid  for  in  monthly  instalments;  that  said  F.  M. 
Bratton  paid  the  monthly  dues  on  said  stock,  and  the  monthly  interest 
on  said  bond  up  to  the  i.y/day  of  May,  \%95\  that  said  F.  M.  Bratton, 
and  all  of  the  defendants,  have  made  default  in  the  payment  of  all 
monthly  instalments  of  dues  and  interest  on  said  bond  and  stock 
since  the  tst  day  oi  May,  \Z95\  that  on  the  1st  day  oi  August,  iS95, 
said  bond  matured  and  became  due  and  payable  by  reason  of  said 
default;  that  the  laws  of  i\^<?7f'  York  and  the  plaintiff's  charter  provide 
for  the  forfeiture  of  said  stock  for  the  failure  to  pay  fines  on  account 
of  default  in  the  payment  of  said  monthly  instalments  and  payments 
on  said  stock,  and  also  for  default  in  the  payment  of  said  monthly 
instalments  on  said  stock  and  the  interest  on  said  loan;  that  on  the 
34^h  didij  oi  December,  i895,  the  directors  of  the  plaintiff  duly  declared 
said  stock  and  all  moneys  paid  thereon  forfeited  to  the  plaintiff's  use 
and  benefit,  in  accordance  with  the  laws  of  JVe7t>  York  and  the  charter 
of  the  plaintiff,  and  that  the  defendant  Bratton  is  not  entitled  to  a 
set-off  against  the  amount  owing  by  him  on  said  bond  by  the  pay- 
ments made  on  said  stock  aforesaid. 

The  court  further  finds  that  said  bond  is  usurious,  and  that  all 
moneys  paid  as  interest  on  said  bond  shall  be  applied  as  a  credit  on 
the  principal  sum  thereof.  The  court  finds  that  the  defendant 
Bratton,  as  shown  by  the  agreement  between  the  plaintiff  and  the 
defendants,  has  paid  the  sum  of  %158.36  as  interest  on  said  bond. 
The  court,  therefore,  finds  that  the  defendant  i^.  J/.  Bratton  justly 
owes  the  plaintiff  on  said  bond  the  sum  of  '^,2Jf.l.6U. 

The  court  further  finds  that  on  the  9th  day  of  December,  iS9S,  the 
defendants  having  failed  and  refused  to  insure  the  improvements  on 
said  land  for  the  plaintiff's  benefit,  the  plaintiff  had  to  ^ay  forty-five 
dollars  for  insurance  on  the  same  for  its  own  protection,  that  the 
plaintiff  has  a  lien  on  said  land  to  secure  the  same,  and  that  the 
defendant  F.  M.  Bratton  owes  the  plaintiff  said  sum  and  six  per  cent, 
interest  on  the  same  from  said  date. 

It  is,  therefore,  ordered,  adjudged,  and  decreed  by  the  court  that 
the  plaintiff  do  have  and  recover  of  and  from  the  defendant  F.  M. 
Bratton  the  sum  of  %2,289.H  (%2,2^1.6^  on  said  bond  and  %Jf7.50  for 
insurance),  with  interest  thereon  from  this  date  at  the  rate  of  six 
per  cent,  per  annum,  and  all  costs  of  suit. 
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It  is  further  ordered,  adjudged,  and  decreed  by  the  court  that 
the  plaintiff's  deed  of  trust  lien,  as  the  same  existed  on  the  2Jfih  day 
of  December,  i892,  be  and  the  same  is  hereby  foreclosed  on  said 
premises  against  all  the  right,  title,  and  interest  of  each  and  all  of 
the  defendants  herein,  for  the  satisfaction  of  said  decree. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  defendant 
E.  M.  Bratton  or  the  defendant  Daniel  T.  Fry  pay  or  cause  to  be 
paid  into  this  court  for  the  plaintiff  the  amount  of  said  decree,  and 
all  costs  incurred  herein,  within  twenty  days  from  and  after  the  entry 
of  this  decree,  and  that,  in  default  thereof,  the  said  premises  shall 
be  sold,  under  an  order  from  this  court,  by  the  marshal  of  this  court 
at  public  auction  to  the  highest  bidder  for  cash,  on  \.\\q.  first  Tuesday 
in  any  month,  at  the  court-house  door  of  the  county  of  Erath,  in  the 
town  of  Stephenville,  State  of  Texas,  after  having  first  given  notice  of 
the  time,  place,  and  terms  of  sale,  and  a  description  of  said  property 
to  be  sold,  by  posting  three  written  notices  thereof,  one  of  which  shall 
be  posted  at  the  door  of  said  court-house,  and  the  other  two  in  two 
public  places  in  said  county  oi  Erath,  for  the  space  of  twenty  days 
prior  to  said  day  of  sale;  that  in  the  event  of  such  sale  of  said  prop- 
erty said  marshal  shall  convey  all  the  title  of  each  and  all  of  the 
defendants  herein  by  deed  to  the  purchaser  at  such  sale,  and  that 
such  sale  and  the  confirmation  thereof  by  the  court  shall  be  a  per- 
petual bar  in  law  and  in  equity  against  any  claim  of  any  and  all  of 
the  defendants  herein. 

And  it  is  further  ordered  that  a  writ  of  assistance  be  issued  from 
this  court  to  place  the  purchaser  of  such  property  in  possession 
thereof,  without  delay;  that  in  the  event  of  such  sale  the  proceeds 
thereof  shall  be  applied  toward  the  payment  of  this  decree  and  all 
costs  of  suit;  that,  if  there  should  be  a  surplus  after  the  satisfaction 
of  such  decree,  then  the  balance,  if  any,  shall  be  delivered  to  the 
said  defendant  Daniel  T.  Fry,  and  that  in  the  event  that  the  pro- 
ceeds of  such  sale  fail  to  satisfy  said  decree  and  costs  of  suit  execu- 
tion issue  against  the  said  defendant  F.  M.  Bratton,  to  make  good 
such  deficit. 

^(Concluding  with  signature  of  Judge  as  in  Form  No.  1213 Jf..')^ 

///.  Retaining  Case  for  Further  Proceedings. 

Form  No.  1 4  o  6 1  .* 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  714.) 

{Commencing  as  in  Form  No.  llfiSS,  and  continuing  down  to  *)  it  is 
adjudged  by  the  court  that  the  plaintiff  John  Doe  recover  from  the 
defendant,  Richard  Roe,  the  sum  of  three  thousand  doWsirs,  with  inter- 

1.  The  matter  to  be  supplied  within  as  to  priority  between  plaintiff  and 
[]  will  not  be  found  in  the  reported  case,  defendant,  notwithstanding  the  issues 

2.  Kentucky. — Bullitt's  Civ.  Code  between  plaintiff  and  another  defend- 
(1895),  S  376.  ant   are     left    undetermined    and    the 

See  also,  generally,  supra,  note  i,  judgment  declares  that  there, shall  be 
p.  689.  no  sale  until  the  issues  between  all  the 

A  foreclosure  judgment  is  a  final  parties  have  been  determined.  Wade 
judgment,  where  it  determines  an  issue     v.  Strever,  42  N.  Y.  App.  Div.  330. 
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est  thereon  at  the  rate  of  six  per  centum  per  annum  from  ihQ  fourth 
day  of  March,  a.  d.  iWO,  until  paid,  and  the  plaintiff's  costs  herein 
expended. 

And  it  is  further  adjudged  by  the  court  that  the  plaintiff  has  a  lien 
on  the  land  in  the  petition  mentioned,  to  wit,  {describing  i{)  for  the 
aforesaid  money  and  interest  and  the  costs,  including  one  hundred 
dollars  hereby  allowed  to  the  commissioner,  i^/Z/f/?  J/<?tfr<?,  for  selling 
said  land ;  and  {continuing  as  in  Form  No.  lJf063,  down  to  f ). 

But  the  foregoing  order  of  sale  shall  not  be  executed  without  per- 
mission of  the  court,  and  the  case  is  retained  for  further  proceedings 
with  reference  thereto. ^ 

{bb)  Not  Containing  Personal  Judgment. 


1.  Setaining  Case  for  Other  Proceedings. 

—  If  the  court  should  make  an  order  of 
sale  with  a  provision  that  it  shall  not  be 
executed  without  provision  of  the  court, 
the  time  of  sale  might  be  fixed  by  re- 
quiring it  to  be  made  "on  they^rj^day 
of  the  first  term  of  Henry  County  Court 
or  Henry  Circuit  Court  commencing 
more  than  fifteen  days  after  execution 
of  this  order  of  sale  shall  be  permitted 
by  the  court." 

2.  Precedents.  —  In  San  Francisco 
V.  Lawton,  2i  Cal.  589,  the  decree 
contained  the  following  provision  : 
"  It  is,  therefore,  ordered,  adjudged, 
and  decreed  that  all  and  singular  the 
mortgaged  premises  mentioned  and 
described  in  the  complaint  in  this  cause, 
to  wit:  (description  of  several  tracts  by 
metes  and  bounds,  including  lot  on  corner 
of  Battery  and  Vallejo  streets)  or  so  much 
thereof  as  may  be  sufBcient  to  raise  the 
amount  of  %j8,7oo,  the  amount  due  to 
the  plaintiff,  for  principal  and  interest 
and  costs  in  the  suit,  and  expenses  of 
sale,  together  with  counsel  fees  at  the 
rate  of  five  per  cent,  on  the  amount 
aforesaid,  be  sold  separately,  (if  such 
sale  can  be  made),  without  material  in- 
jury to  the  parties  interested,  at  public 
auction,  by  or  under  the  direction  of 
the  Sheriff  of  the  county  of  San  Fran- 
Cisco;  that  said  sale  be  made  in  said 
county;  that  said  Sheriff  give  public 
notice  of  the  time  and  place  of  such 
sale,  according  to  the  course  and  prac- 
tice of  the  court  and  the  law  relative 
to  sales  of  real  estate  under  execution; 
and  that  the  plaintiff  or  any  of  the  par- 
ties to  this  suit,  may  become  the  pur- 
chaser at  such  sale;  and  that  the  said 
Sheriff,  after  the  time  allowed  by  law 
for  redemption  has  expired,  execute 
and  deliver  to  the  purchaser  or  pur- 
chasers of   the    mortgaged  premises  a 
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good  and  suflScient  deed  or  deeds   for 
the  land  in  fee  simple. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  Sheriff  pay  to  the 
plaintiff,  or  his  attorney,  out  of  the 
proceeds  of  the  sale  of  said  mortgaged 
premises,  his  costs  in  this  suit,  taxed 
at  one  hundred  and  fourteen  dollars  and 
seventy-five  cents,  said  counsel  fees  at 
the  rate  of  five  per  cent,  on  the  amount 
reported  to  be  due  plaintiff,  together 
with  the  said  sum  of  %s8,7oo,  with  in- 
terest thereon  at  the  rate  of  two  per 
cent,  per  month  from  date  of  this  de- 
cree, or  so  much  thereof  as  the  said 
proceeds  of  sale  will  pay  of  the  same, 
and  that  the  said  Sheriff  take  a  receipt 
for  the  amount  so  paid,  and  return  the 
same  to  this  court  with  his  report,  and 
bring  the  surplus  money  arising  from 
said  sale,  if  any  there  be,  into  court, 
within  five  days  after  such  surplus 
shall  have  been  received,  to  abide  the 
further  order  of  this  court. 

And  it  is  further  ordered,  adjudged 
and  decreed,  that  the  defendants,  and 
all  persons  claiming  or  to  claim  from 
or  under  them,  and  all  persons  having 
liens  subsequent  to  said  mortgage  by 
judgment  or  decree  upon  the  lots  oi 
land  described  in  said  mortgage,  and 
his  or  their  personal  representatives, 
and  all  persons  having  any  lien  or  claim 
by  or  under  said  subsequent  judgment 
or  decree,  and  their  heirs  or  personal 
representatives,  and  all  persons  claim- 
ing under  them,  be  forever  barred  and 
foreclosed  of  and  from  all  equity  of  re- 
demption and  claim  of,  in,  and  to  said 
mortgaged  premises,  and  every  part 
and  parcel  thereof,  from  and  after  the 
delivery  of  said  Sheriff's  deed." 

The  decree   as   originally  signed   in 
this  case  contained  the  following  addi- 
tional provisions: 
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"And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  purchaser  or  pur- 
chasers of  said  mortgaged  premises, 
from  the  time  of  such  sale  until  re- 
demption, or  if  there  be  no  redemption, 
until  the  execution  and  delivery  of  the 
Sheriff's  deed,  and  the  redemptioner, 
from  the  time  of  his  redemption  until 
another  redemption,  shall  be  entitled  to 
recover  from  the  tenant  in  possession 
the  rents  of  the  property  sold,  or  the 
value  of  the  use  and  occupation  thereof. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  purchaser  or  pur- 
chasers of  said  mortgaged  premises  at 
such  sale  be  let  into  the  possession 
thereof,  and  that  any  of  the  parties  to 
this  cause  who  maybe  in  possession  of 
said  mortgaged  premises,  or  any  part 
thereof,  and  any  person  who  since  the 
commencement  of  this  suit  has  come 
into  possession  under  them,  or  either  of 
them,  deliver  possession  thereof  to  such 
purchaser  or  purchasers,  on  production 
of  the  Sheriff's  deed  for  such  premises. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  all  the  rights  which 
the  defendants,  Volney  E.  Howard^  Dun- 
can W.  Perley,  Edmotid  L.  Gould  and 
Austin E.  Smith,  have  acquired  or  now 
have,  under  the  patent  from  the  United 
States  and  tax  deed,  in  and  to  the  lot 
of  land  situated  on  the  southwest  cor- 
ner of  Battery  and  Vallejo  streets,  and 
first  described  in  said  mortgage,  are 
hereby  reserved  and  saved  to  them 
and  each  of  them." 

These  provisions  of  the  decree  the 
court  criticised  as  follows:  "  It  directs 
upon  the  sale,  redemption  not  being 
made,  a  conveyance  of  the  fee  and  a 
delivery  of  the  possession  of  the  prem- 
ises thus  held  adversely  to  the  pur- 
chaser, and  confers  upon  him  until 
redemption  made  the  right  to  recover 
the  rents,  issues,  and  profits  of  the 
land.  The  decree  is  in  this  respect 
palpably  erroneous,  and  must  be  re- 
versed. As  the  parties  claiming  ad- 
versely by  paramount  title  are  in 
possession,  the  decree  must  be  limited 
to  a  sale  of  the  rights  and  interests 
which  the  mortgagor  possessed  at  the 
date  of  his  mortgage,  and  the  purchaser 
must,  after  reciving  a  conveyance, 
assert  his  right  to  the  possession  by 
the  ordinary  action  of  ejectment." 

In  Windle  v.  Coffee,  7  Humph. 
(Tenn.)  420,  the  following  decree  is  set 
out: 

"Be  it   remembered,  that  the  above 


cause  came  on  to  be  heard  before  the 
Honorableyc/i«  McLean  and  John  Mc- 
Nairy,  Judges,  and  upon  this  ijth  da.y 
oijtiite,  iS2g,  upon  bill  and  answers, 
and  it  appearing  to  the  satisfaction  of 
the  court,  that  the  said/oseph  H.  Windle 
was  indebted  to  the  United  States  as 
charged  in  said  bill.  It  also  appearing 
to  the  satisfaction  of  the  court  that  said 
Windle  VI as  indehte A  to  said  Coffee  in 
the  sum  of  %i,22j.8_^  1-2,  as  stated  in 
the  answer  of  the  said /oel  T.  Coffee, 
and  that  the  said  land,  described  in 
said  bill,  had  been  mortgaged  by  said 
Joseph  H.  Windle,  lo  the  said  Joel  7'.  on 
the  2'/th  day  of  October,  i8.?5,  to  secure 
him  in  the  payment  of  the  aforesaid  debt 
of  $/,22j.Sj  1-2.  It  is  therefore  ordered, 
adjudged  and  decreed  by  the  court, 
that  said  mortgage  be  forever  fore- 
closed, and  that  said  land  be  exposed 
to  public  sale  to  the  highest  bidder  fof 
cash,  at  the  court  house  in  the  town  of 
Monroe,  in  the  county  of  Overton,  on 
ihe  first  Monday  of  September  next;  and 
that  so  much  of  the  proceeds  thereof  as 
shall  be  sufficient  to  pay  the  debt  of  the 
said  Joel  T.  shall  first  be  appHed  to  the 
payment  of  his  debt,  and  the  balance, 
if  any,  or  so  much  thereof  as  shall  be 
sufficient,  shall  be  applied  to  the  pay- 
ment of  the  judgment  of  the  United 
States,  as  specified  in  said  bill,  together 
with  the  costs  of  the  suit  at  la-v,  and 
the  costs  of  this  suit,  and  the  residue, 
if  any,  shall  be  paid  over  to  the  said 
Joseph  H.  Windle. ' ' 

1.  Eeqnisites  of  Decree  —  Generally.  — 
See  supra,  note  i,  p.  68g. 

Bond  and  Oath  of  Appointee.  —  The 
decree  should  require  tb*;  person  au- 
thorized to  make  the  sale,  to  take  and 
subscribe  the  oath  and  give  the  proper 
bond  for  the  performance  of  his  duties. 
Northwestern  Mut.  L.  Ins.  Co.  v.  Mul- 
vihill,  53  Neb.  538;  Omaha  L.  &  T.  Co. 
V.  Bertrand,  51  Neb.  508. 

Commissioner's  duties  as  to  making 
sale  must  be  prescribed  in  the  decree  of 
sale,  leaving  nothing  to  his  discretion. 
Terril  v.  Arnold,  4  Litt.  (Ky.)  300;  Elliott 
V.  Waring,  5  T.  B.  Mon.  (Ky.)  338;  Smith 
V.  Peyton,  6  T.  B.  Mon.  (Ky.)  263; 
Harlan  v.  Murrell,  3  Dana  (Ky.)  iSo; 
Lawless  v.  Barger,  g  Bush  ^Ky.)  665; 
Runyan  v.  Darnall,  10  Bush  (Ky.)  67; 
Faught  V.  Henry,  13  Bush  (Ky.)  471; 
Ross  V.  Adams,  13  Bush  (Ky.)  370. 

Precedents. — In  State  v.  Brown,  73  Md. 
484,  is  set  out  a  decree  appointing  trus- 
tees to  make  the  sale.     The  proceeding 
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was  under  the  Md.  Laws  (1844),  c.  281, 
and  Md.  Laws  (1848),  c.  58.  The  decree, 
omitting  the  formal  parts,  is  as  follows: 
"  These  cases,  heretofore  consolidated, 
coming  on  to  be  heard,  on  final  hearing 
were  argued  by  counsel  for  the  respec- 
tive parties,  and  being  submitted  for 
decree,  the  bills,  answers,  and  other 
proceedings  were  read  and  considered; 
and  it  appearing  to  the  court  from  the 
report  of  the  receivers,  filed  on  the  gth 
day  oijune,  iSgo,  and  from  the  other 
proceedings  in  the  causes, that  it  is  im- 
practicable and  inexpedient  to  direct 
that  the  said  canal  shall  be  attempted 
to  be  repaired  and  put  in  condition  for 
transportation  by  the  agency  of  re- 
ceivers of  this  court,  and  by  the  crea- 
tion of  an  additional  lien  upon  the 
corpus  of  the  work  for  that  purpose; 
and  it  further  appearing  to  the  court 
that  the  said  Chesapeake  and  Ohio  Canal 
Company  is  largely  in  default,  and  is 
insolvent  and  wholly  unable  to  earn 
any  tolls  and  revenues,  and  to  pay  any 
part  of  the  principal  or  interest  due  to 
its  bonded  creditors,  and  that  a  sale  of 
the  said  Chesapeake  and  Ohio  Canal  and 
all  of  its.  works,  property  and  fran- 
chises is  required  for  the  payment  of 
the  Repair  Bonds  issued  under  the  Act 
of  1878,  chapter  58,  and  to  the  state  of 
Maryland  under  the  several  mortgages 
held  by  said  state,  as  shown  in  these 
proceedings;  and  that  upon  the  plead- 
ings and  proof,  the  mortgagees  and 
bond-holders  are  entitled  to  a  decree 
for  such  sale,  subject  to  section  5  of  the 
following  decree: 

Section  i.  It  is  thereupon  this  second 
day  of  October,  1890,  by  the  Circuit 
Court  for  Washington  county,  sitting  as 
a  court  of  equity,  in  said  two  cases  con- 
solidated, adjudged,  ordered  and  de- 
creed, that  all  the  rights,  title  and 
interest  of  the  Chesapeake  and  Ohio 
Canal  Company  in  and  to  its  entire  line 
of  canal  extending  from  the  city  of 
Cumberland,  in  Alleghany  county,  to 
and  into  the  city  of  Georgetown,  in  the 
District  of  Columbia,  and  all  and  singu- 
lar the  lands,  tenements,  and  estates, 
owned  or  acquired  by  the  said  Chesa- 
peake and  Ohio  Canal  Company,  for  its 
construction  or  repair,  its  works  and 
appurtenances,  and  the  site  thereof, 
embracing  the  entire  undertaking  and 
every  part  thereof,  and  all  tools,  imple- 
ments and  boats,  built  or  purchased  by 
the  said  company  for  the  use  of  the 
said  canal,  and  the  water  rights  and 
franchises  of  the    said   Chesapeake  and 


Ohio  Canal  Company,  wheresoever  the 
same  or  any  part  thereof  may  be  situ- 
ated or  held  —  be  sold  as  hereinafter 
prescribed. 

Section  2.  And  it  is  further  ad- 
judged, ordered  and  decreed,  that 
Joseph  D.  Baker,  Robert  Bridges  and 
Richard  D.  Johnson,  be  and  they  are 
hereby  appointed  trustees  to  make  said 
sale,  and  that  the  course  and  manner 
of  their  proceedings  shall  be  as  follows: 

They  shall  first  file  with  the  clerk  of 
this  court  a  bond  to  the  state  of  Mary- 
land, executed  by  themselves  and  sure- 
ties, to  be  approved  by  this  court,  or  by 
the  clerk  thereof,  in  the  penalty  of  one 
million  of  dollars,  conditioned  for  the 
faithful  performance  of  the  trust  re- 
posed in  them  by  this  decree,  or  to  be 
reposed  in  them  by  any  future  decree 
or  order  in  the  premises. 

They  shall  then  proceed  to  make  the 
said  sale,  in  front  of  the  Court  House,  in 
Hagerstown,  having  given  at  least  three 
months  notice,  by  advertisement,  in- 
serted in  such  daily  newspaper  or  news- 
papers published  in  the  cities  of 
Baltimore,  Washington,  Richmond,  Pitts- 
burgh and  New  York,  as  they  shall 
think  proper,  of  the  time,  place,  man- 
ner and  terms  of  sale,  which  shall  be 
one-third  csish,  the  balance  in  two  equal 
instalments,  of  one  and  two  years  re- 
spectively from  the  day  of  sale,  (or  all 
cash,  as  the  purchaser  may  elect,)  and 
the  credit  payments  to  bear  interest 
from  the  day  of  sale,  and  to  be  secured 
by  the  note  or  notes  of  the  purchaser  or 
purchasers,  indorsed  to  the  satisfaction 
of  the  said  trustees,  and  as  soon  as 
may  be  convenient  after  any  such  sale, 
the  said  trustees  shall  return  to  this 
court  a  full  and  particular  account  of 
their  proceedings,  relative  to  such  sale, 
with  an  affidavit  annexed  of  the  truth 
thereof,  and  of  the  fairness  of  said  sale; 
and  on  obtaining  the  court's  ratification 
of  the  sale,  and  on  the  payment  of  the 
whole  purchase  money,  (and  not  be- 
fore,) the  said  trustees  shall  by  a  good 
and  sufficient  deed,  to  be  executed,  ac- 
knowledged and  recorded,  according  to 
law,  convey  to  the  purchaser  or  pur- 
chasers, his,  her  or  their  heirs,  personal 
representatives  and  assigns,  the  prop- 
erty and  estate  to  him,  her  or  them 
sold,  free,  clear  and  discharged  from 
all  claims  of  the  parties  hereto,  plain- 
tiffs and  defendants,  and  those  claiming 
by,  from  or  under  them,  or  either 
of  them.  And  the  said  trustees  shall 
bring  into  this  court  the  money  arising 
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from  said  sale,  and  the  bonds  or  notes 
that  may  be  taken  for  the  deferred  pay- 
ments, to  be  distributed  under  the  di- 
rection of  this  court,  and  as  the  rights 
of  the  parties  may  be  made  to  appear, 
and  then  to  be  finally  decreed,  after  de- 
ducting the  costs  of  this  suit,  and  such 
commission  to  the  trustees  as  this  court 
shall  think  proper  to  allow,  in  con- 
sideration of  the  skill,  attention  and 
fidelity  wherewith  they  shall  appear  to 
have  discharged  their  trust. 

Section  3.  And  it  is  further  adjudged, 
ordered  and  decreed  that  out  of  the 
proceeds  of  the  aforesaid  sale,  the  ex- 
penses incurred  by  the  receivers  while 
in  charge  of  the  property  (which  may 
remain  unpaid)  shall  be  paid,  the 
amount  whereof  to  be  ascertained  by 
the  auditor  upon  the  production  of  the 
proper  vouchers,  and  the  said  receivers 
shall  be  allowed  by  the  auditor  such 
sums  as  this  court  shall  determine  to  be 
fair  and  just  as  compensation  to  them 
for  their  services  performed  under  the 
order  of  this  court. 

Section  4.  And  it  is  further  adjudged, 
ordered  and  decreed,  that  before  said 
trustees  above  named  shall  proceed  to 
the  execution  of  this  decree,  by  advertis- 
ing the  said  canal  property  for  sale  under 
this  decree,  the  parties  to  these  proceed- 
ings, or  some  of  them  interested  therein, 
shall  procure  to  be  passed,  by  the 
Supreme  Court  of  the  District  of  Colum- 
bia, sitting  in  equity,  on  the  proceed- 
ings now  pending  therein,  a  concurrent 
or  ancillary  decree,  whereby  the  re- 
ceivers heretofore  appointed  by  that 
court  shall  be  discharged,  and  the  canal, 
and  all  the  property  of  the  canal  com- 
pany, situate  and  being  within  the 
District  of  Columbia,  shall  become  sub- 
ject to  this  decree,  and  the  sale  hereby 
authorized  to  be  made. 

Section  5.  And  it  is  further  adjudged, 
ordered  and  decreed,  upon  the  petition 
of  the  trustees  for  the  bondholders  un- 
der the  Act  of  1844,  ch.  281,  that  the  fore- 
going decree  of  sale  shall  be  stayed  and 
suspended,  upon  the  compliance  with 
and  performance  of  certain  require- 
ments, terms  and  conditions,  by  the 
trustees  under  the  mortgage  of  the  jM 
oi  June,  i8^S,  or  the  survivors  or  sur- 
vivor of  them  or  their  successors  in  of- 
fice, acting  for  and  in  behalf  of  the 
holders  of  the  bonds  issued  under  the 
Act  of  the  General  Assembly  of  1844, 
ch.  281,  that  is  to  say: 

First.  That  said  trustees  shall,  within 
sixtj/  days  from  the  date  of  this  decree. 


take  up  and  bring  into  this  court,  all 
the  bonds  issued,  and  now  outstanding, 
under  the  Act  of  the  General  Assembly 
of  1878,  ch.  58,  or  such  portion  of  them 
as  may  be  taken  up,  and  the  amount 
due  upon  the  residue  thereof,  in  legal 
tender  currency,  principal,  with  all 
interest  thereon  up  to  and  inclusive 
of  the  day  of  bringing  the  money  into 
court,  to  be  paid  over  to  the  said  bond- 
holders under  this  decree,  and  shall  also 
bring  into  this  court,  within  the  time 
aforesaid,  the  further  sum  of  ten  t/ioti- 
sand dollars  with  which,  or  such  portion 
thereof  as  may  be  required,  to  pay  the 
expenses  incurred  by  the  receivers 
while  in  charge  of  the  canal  under  pre- 
vious order,  and  such  compensation  to 
said  receivers  as  may  be  fixed  by  this 
court. 

And  upon  the  bringing  in  of  said 
money  due  on  the  bonds,  as  aforesaid, 
the  said  trustees  so  bringing  in  the 
money  shall  forthwith  give  ten  days 
notice,  in  one  or  more  daily  news- 
papers, published  in  the  city  of  Balti- 
more, of  the  fact  that  the  money  is  on 
deposit  in  court  to  be  paid  over  to  the 
parties  entitled  thereto,  upon  presenta- 
tion and  surrender  of  the  bonds  held 
by  them. 

Second.  That  upon  bringing  in  the 
bonds,  or  the  bonds  and  money  as 
aforesaid,  within  the  time  aforesaid, 
and  the  giving  the  bond  hereinafter 
prescribed,  and  the  procuring  of  a 
concurrent  or  ancillary  decree  from  the 
Supreme  Court  of  the  District  of 
Columbia,  sitting  in  equity,  on  the  pro- 
ceedings now  pending  in  said  court,  or 
procuring  the  said  proceedings  to  be 
dismissed,  so  that  this  decree  may  be 
operative  over  the  entire  canal,  and  all 
the  works  and  property  and  franchises 
of  the  canal  company,  the  said  trustees 
under  the  mortgage  of  the  ^th  of 
June,  i8^<5',  acting  for  the  holders  of 
the  bonds  issued  under  the  Act  of  1844, 
ch.  281,  shall  be  subrogated  to  and 
stand  in  the  place  of  the  trustees  for 
the  holders  of  the  said  bonds  issued 
under  the  Act  of  1878,  ch.  58,  with  all 
the  rights  and  remedies  belonging 
or  pertaining  to  said  trustees  under  the 
said  Act  and  the  mortgage  executed 
in  pursuance  of  the  said  last  men- 
tioned Act;  and  to  all  the  rights  and 
remedies  of  the  holders  of  the  bonds 
issued  under  the  said  Act,  to  the  same 
full  extent  as  if  the  said  bonds  were 
duly  assigned  to  the  said  trustees, 
acting  under  the    mortgage  of  the  ^th 
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oi  June,  184S;  and  thereupon  the  re- 
ceivers appointed  by  this  court  shall 
surrender  to  the  said  trustees,  acting 
under  the  mortgage  of  thej"///  oijune, 
i%48,  possession  of  the  said  canal,  and 
all  the  property  of  the  canal  company 
of  which  they  are  now  in  charge;  and 
the  said  trustees  shall  become  entitled 
to  the  full  possession  and  control  of  the 
entire  canal  from  the  city  of  Cumberland 
to  its  terminus  in  Georgetown,  in  the 
District  of  Columbia,  together  with  all 
the  rights  and  property  of  the  canal 
company,  with  power  and  authority  to 
use  and  exercise  the  franchises  of  said 
company,  in  its  proper  corporate  name, 
to  the  same  extent  and  to  like  purposes, 
and  none  other,  that  said  company  could 
or  might  do,  acting  by  the  authority  of 
and  under  the  control  of  a  board  of 
directors  as  provided  by  its  charter. 

Third.  That  the  said  trustees,  acting 
under  the  said  mortgage  of  the  Jifth  of 
June,  1Z48,  shall  by  theyfrj^  day  of  y¥rty 
next,  i8gi,  at  their  own  cost  and  ex- 
pense, to  be  reimbursed  to  them  as 
hereinafter  directed,  have  put  in  good 
repair  and  condition  the  entire  canal 
from  one  terminus  thereof  to  the  other, 
so  that  it  be  fit  for,  and  capable  of 
safe  transportation  thereon,  and  upon 
so  restoring  said  canal  to  a  state  of 
good  repair  and  condition,  the  said 
trustees  shall  proceed  to  operate  the 
same  as  a  public  water-way,  with  all 
the  rights,  and  subject  to  all  the  con- 
ditions and  limitations,  granted  and 
prescribed  by  the  charter  of  the  said 
company;  and  the  said  trustees  shall 
keep  said  canal  in  good  repair  and  con- 
dition, and  continue  to  operate  the 
same,  save  and  except  when  such 
operation  may  be  suspended  by  the 
action  of  causes  against  the  effect  of 
which  prudence  and  due  care  in  man- 
agement will  not  provide. 

And  the  tolls  and  revenues  received 
or  derived  from  the  use  and  operation 
of  said  canal  as  a  public  water-way, 
and  from  the  property  and  rights  of  the 
canal  company,  shall  be  applied  by  the 
said  trustees  as  follows: 

First,  to  pay  all  current  and  ordinary 
expenses  incurred  in  operating  the  said 
canal,  and  for  keeping  the  same  in  good 
working  repair; 

Second,  to  pay  and  reimburse  the  said 
trustees  the  amount  of  money  brought 
in  by  them  with  which  to  pay  the  ex- 
penses incurred  by  the.  receivers,  and 
their  compensation,  with  interest  there- 
on; 


Third,  to  pay  and  reimburse  to  said 
trustees  the  amount  expended  by  them 
in  restoring  the  said  canal  to  good  work- 
ing order  from  its  present  waste  and 
broken  condition,  with  interest  thereon; 

Fourth,  to  pay  and  reimburse  the 
said  trustees  any  amount  that  they 
may  be  required  to  pay,  as  constituting  « 

a  superior  lien  on  the  tolls  and  revenues 
of  said  canal  company  to  that  of  the 
bonds  issued  under  said  Act  of  1844, 
ch.  281,  for  labor  and  supplies  fur- 
nished to  the  said  canal  company 
while  said  canal  was  operated  and 
controlled  by  said  company,  with  in- 
terest on  the  amount  so  paid; 

Fifth,  to  pay  the  interest  that  has 
accrued  and  may  accrue  due  on  the 
bonds  issued  under  the  Act  of  1878, 
ch.  58,  and  then  the  principal  of  said 
bonds; 

And  Sixth,  to  pay  the  interest  that 
has  accrued,  and  that  may  accrue  due 
on  the  bonds  issued  under  the  Act  of 
1844,  ch.  281,  and  then  the  principal 
of  said  bonds.  And  upon  the  full  pay- 
ment of  these  last  mentioned  bonds, 
the  possession  and  control  of  said  trus- 
tees shall  cease  and  terminate. 

Fourth.  That  the  said  trustees  shall 
open  an  office  in  Hagerstoxvn,  to  be 
known  as  the  canal  office,  where  all 
books,  maps  and  papers  relating  to 
said  canal  and  the  affairs  thereof,  shall 
be  kept  and  preserved,  and  which  said 
office  shall  be  open  and  accessible  to 
all  persons  having  dealings  and  trans- 
actions with  the  said  trustees,  their 
agents  and  managers;  and  the  said 
trustees  shall  keep,  or  cause  to  be 
kept,  regular  and  proper  books  of  ac- 
count, showing  fully  and  accurately 
all  receipts  and  expenditures  and  dis- 
bursements, and  shall,  at  the  end  of 
each  boating  or  transportation  season,  . 
make  full  and  accurate  reports  to  the 
court,  under  oath,  of  all  receipts  and 
expenditures,  and  of  the  real  condition 
of  the  canal,  and  the  amount  of  ton- 
nage thereon,  during  the  preceding 
year. 

And  said  office  and  all  books  and 
accounts  therein  shall  be  open  and  ac- 
cessible to  the  auditor  of  this  court, 
whenever  he  may  be  required  to  ex- 
amine and  state  accounts  of  and  con- 
cerning the  affairs  of  .said  trustees, 
and  their  accountability  under  this 
decree. 

Fifth.  That  the  said  trustees  shall, 
within  sixty  days  from  the  date  of  this 
decree,  make  and  execute  a  bond  to  the 
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state  of  Maryland,  in  the  penal  sum  of 
six  hundred  thousand do\\a.rs,  {%6oo,ooo,) 
conditioned  that  the  said  trustees  will 
well  and  faithfully  do  and  perform  the 
several  things  required  of  them  to  be 
done,  and  comply  with  all  the  terms 
and  conditions  in  this  fifth  section  of 
this  decree  prescribed;  which  bond  shall 
be  with  good  and  sufficient  sureties,  to 
be  approved  by  this  court,  and  shall  be 
filed  among  the  proceedings  in  this 
cause,  as  security  for  the  due  perform- 
ance of  the  duties  and  obligations  as- 
sumed by  the  said  trustees  under  this 
decree. 

And  if  the  said  trustees  shall  fail  or 
neglect  to  take  up  and  bring  in  the 
bonds,  or  the  money  due  thereon,  and 
also  the  money  to  pay  receiver's  ex- 
penses and  compensation,  within  the 
time  and  as  required  by  the  first  clause 
of  the  fifth  section  of  this  decree,  and  to 
give  the  bond  as  hereby  required,  the 
several  clauses  and  conditions  con- 
tained in  this  fifth  section  of  this  decree 
shall  have  no  effect  or  operation  what- 
ever, and  shall  in  no  way  operate  to 
suspend  or  delay  the  execution  of  the 
decree  for  sale. 

Sixth.  That  if  at  the  end  of  four 
years  from  the  Jirsi  day  of  May  next, 
there  shall  not  have  been  tolls  and  reve- 
nues derived  from  the  said  canal,  and 
the  property  and  rights  appurtenant 
thereto,  (over  and  above  the  amount 
necessary  to  pay  current  operative  ex- 
penses, and  to  keep  the  canal  in  repair,) 
to  liquidate  and  discharge  the  amount 
of  the  cost  of  repairing  and  restoring 
the  canal  to  a  working  condition  from 
its  present  broken  condition,  and  the 
amount  of  money  required  to  pay  ex- 
penses and  compensation  to  the  re- 
ceivers, and  topay  any  amount  that  may 
be  determined  to  be  a  preferred  lien  on 
such  tolls  and  revenues  for  labor  and 
supplies  furnished  to  the  canal  com- 
pany, such  failure  in  the  tolls  and 
revenues  shall  be  regarded  as  evidence 
conclusive,  (unless  the  time  be  extended 
by  the  court  for  good  and  sufficient 
cause  shown)  that  the  said  canal  cannot 
be  operated  so  as  to  produce  revenue 
with  which  topay  the  bonded  indebted- 
ness of  the  said  canal  company;  and 
further,  whenever  it  shall  clearly  ap- 
pear that  the  said  canal  cannot  be 
operated  by  the  said  trustees  so  as  to 
produce  revenue  with  which  to  pay  the 
bonded  indebtedness  of  said  company, 
the  right  and  power  is  hereby  reserved 
to  this  court  to  order  and   direct   the 


execution  of  the  foregoing  decree  of 
sale. 

Section  6.  That  in  the  event  of  sale  of 
the  said  canal,  the  costs  of  these  pro- 
ceedings, to  be  taxed  by  the  clerk,  shall 
be  paid  out  of  the  proceeds  of  sale; 
but  if  the  said  canal  shall  pass  into  the 
possession  of  the  trustees  under  the 
mortgage  of  the  $th  ai  June,  iS^S,  by 
virtue  of  the  fifth  section  of  the  fore- 
going decree,  the  costs  shall  then  be 
paid  by  the  complainants  in  this  cause." 

In  Central  Trust  Co.  v.  Hubinger,  87 
Fed.  Rep.  3.  foreclosure  decree  is  set 
out  in  part  as  follows:  "The  court  fur- 
ther orders,  each  and  every  party  to 
this  controversy  agreeing  to  this  pro- 
vision, and  further  agreeing  that  this 
court  has  complete  and  ample  jurisdic- 
tion to  make  the  provision  hereinafter 
made,  that  the  sale  herein  provided  for 
shall  be  without  the  right  of  redemp- 
tion; and  such  sale  shall  convey  all  the 
interests  of  all  the  parties,  both  com- 
plainants, defendants,  and  interveners, 
in  fee  simple,  to  the  purchaser  at  such 
sale.  It  is  therefore  ordered,  consid- 
ered, and  adjudged,  each  and  every 
party  hereto  agreeing,  that  A./.  Har- 
din be,  and  he  is  hereby,  appointed  as 
a  commissioner  to  advertise  at  public 
sale.  (  Then  follow  directions  as  to  ad- 
vertisement for  sale,  and  description  of 
property.)  The  said  commissioner  is 
authorized  and  directed  to  sell  said 
property  at  public  outcry,  *  *  *  the 
said  commissioner  to  report  the  re- 
sult of  said  sale  to  this  court  for  its 
approval,  it  being  agreed  by  each 
and  every  party  hereto  that  the  deed 
made  and  executed  by  said  commis- 
sioner, and  approved  by  this  court, 
shall  convey  to  the  purchaser  at  such 
sale  all  the  right,  title,  and  interest 
in  fee  simple,  without  the  right  of 
redemption,  of  the  defendant  street- 
railway  herein,  and  of  each  and  all  of  the 
parties  hereto,  both  plaintiff,  defend- 
ants, and  interveners,  free  and  declared 
from  all  right,  title,  or  interest  of  any 
parties  to  this  controversy."  In  an 
earlier  portion  of  said  decree  is  found 
the  following:  "  The  court  further  finds 
that  the  property  described  in  said 
mortgage  or  deed  of  trust,  taken  as  a 
whole,  constitutes  the  plant  of  the  Gate 
City  Electric  Street  Railway-Company, 
that  said  property,  as  described  in  said 
mortgage  or  deed  of  trust,  constitutes 
the  plant  of  the  Gate  City  Electric  Street 
Railway-Company,  which  is  operated 
and    used    as   a    street    railway;    that 
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owing  to  the  character  of  the  property, 
with  its  appurtenances  and  franchises, 
same  would  be  greatly  depreciated  in 
value,  and  its  value  destroyed,  unless 
same  should  be  sold  as  an  entirety. 
The  court  therefore  finds  that  it  is  of 
the  character  of  property  that  should 
be  sold  as  one  entire  plant;  that  such 
sale  should  be  without  redemption, 
statutory  or  otherwise,  and,  in  the  sale 
that  is  hereinafter  ordered,  such  sale  it 
to  be  of  the  entire  property  and  plans 
of  the  said  defendant  company,  as  de- 
scribed in  said  mortgage,  and  such  sale 
is  to  be  without  right  of  redemption, 
statutory  or  otherwise." 

On  appeal  from  the  foregoing  decree, 
the  court  were  of  the  opinion  that  the 
same  should  be  affirmed,  which  was 
accordingly  done. 

Directin^^  Trustees  to  Purchase  Prem- 
ises.—  In  Rogers  v.  Wheeler,  43  N.  Y. 
598,  the  decree  of  foreclosure,  besides 
the  usual  provisions  in  such  decree, 
contained  the  following:  "  And  it  is 
further  ordered,  adjudged  and  decreed, 
that  if  no  other  person  or  persons  shall 
bid  upon  the  sale  of  said  mortgaged 
premises  and  property,  a  sum  equal  to 
the  amount  due  upon  the  said  mort- 
gages for  principal  and  interest,  and 
the  costs  and  expenses  of  this  action 
over  and  above  all  prior  mortgages 
thereon,  that  it  shall  be  lawful  for  the 
plaintiffs,  or  one  or  more  of  them,  in 
the  name  of  the  whole,  and  they  are 
hereby  authorized  at  such  sale,  to  bid, 
in  and  become  the  purchasers  of  the 
mortgaged  property,  and  every  part 
thereof,  in  trust,  to  sell  the  same  for 
the  benefit  of  the  bondholders,  at  such 
sum  as  in  their  discretion  they  may 
deem  most  beneficial  for  the  said  bond- 
holders, and  they  are  hereby  directed 
to  bid  therefor  not  less  than  $^,000,000. 
And  if  said  plaintiffs  shall  bid  in  such 
mortgaged  property,  as  herein  author- 
ized and  provided  for,  the  said  referee 
shall  execute  to  them  the  like  deeds 
and  conveyances  as  are  hereinbefore 
directed  to  be  executed  to  any  other 
purchaser  or  purchasers,  said  plaintiffs 
first  paying  all  fees,  costs  and  expenses 
hereinbefore  particularly  specified. 

And  it  is  further  ordered,  adjudged 
and  decreed,  that  the  said  plaintiffs,  or 
a  major  part  of  them,  in  their  discre- 
tion, may  sell  such  portions  of  the  prop- 
erty as  may  not  be  necessary  or  wanted 
for  the  use  of  the  railroad,  and  they  are 
hereby  authorized  to  execute  all  neces- 
sary and  proper  deeds  and  conveyances 


upon  such  sale,  or  they  may  lease  the 
same  for  a  term  of  years,  or  from  year 
to  year,  for  the  benefit  of  the  bond- 
holders, and  may,  upon  the  organiza- 
tion of  a  new  railroad  corporation  under 
the  provisions  of  the  general  law  on 
that  subject,  or  otherwise,  transfer  and 
assign  the  property  necessary  for  the 
purposes  of  the  railroad  to  the  new  cor- 
poration, and  receive  in  payment,  stock 
to  the  estimated  value  of  said  property, 
deducting  the  amount  of  said  prior 
mortgage  to  said  Savage,  Dixwell  and 
Seymour,  and  may  transfer  such  stock 
to  the  bondholders  in  proportion  to  the 
amount  of  bonds  held  by  them  re- 
spectively. Provided,  however,  that 
such  corporation  upon  such  transfer, 
shall  first  indemnify  and  save  harmless 
the  said  plaintiffs,  or  their  successors, 
or  the  successor  of  either  one  of  them, 
in  the  trust  hereby  created,  against  any 
and  all  legal  and  just  liabilities,  then 
outstanding  against  them,  on  account 
of  any  act  or  engagement  in  the  man- 
agement of  the  trust  property,  and 
shall  also  pay  the  just  and  proper 
charges  and  expenses  of  the  plaintiffs, 
or  their  agents  or  successors,  or  the 
successor  of  either  one  of  them,  in  the 
management  of  the  trust  property. 

And  it  is  further  ordered,  adjudged 
and  decreed,  that  if,  upon  the  distribu- 
tion of  the  stock  as  hereinbefore  men- 
tioned, any  bondholder  shall  prefer  to 
receive  money  instead  of  stock,  the 
trustees  may  sell  his  or  her  portion  of 
the  stock,  and  pay  him  or  her  the  pro- 
ceeds thereof  in   money. 

And  it  is  further  ordered,  adjudged 
and  decreed,  that  until  the  sale  of  the 
said  mortgaged  property  by  the  afore- 
said referee,  or  if  the  trustees  shall  be- 
come the  purchasers  thereof  in  trust  to 
sell  the  same  for  the  benefit  of  the 
bondholders  as  aforesaid,  then  until 
they  shall  sell  the  general  railroad  prop- 
erty for  cash,  or  by  transferring  the 
same  to  such  new  corporation,  the  said 
trustees,  or  a  major  part  of  them,  may 
continue  to  operate  the  said  railroad, 
and  receive  the  rents,  profits  and  in- 
come thereof,  and  appoint  all  necessary 
agents  and  subordinates  for  the  com- 
plete operation  of  said  road;  and  they 
may  purchase  the  necessary  supplies, 
fuel,  iron,  ties,  etc.,  and  keep  the  road, 
rolling  stock,  fixtures  and  appurte- 
nances in  good  and  proper  repair, 
preventing  all  waste,  injury,  and  de- 
struction to  the  same,  or  either  of  therri, 
or  any  part  thereof." 
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Form  No.  14062.' 

{Commencing  as  in  Form  No.  1S916,  and  contitiuing  down  to  *)  and 
it  is  further  adjudged,  ordered  and  decreed  that,  upon  default  of  the 
said  payment,  or  the  said  bringing  into  court  of  the  said  sum  to  be 
paid  to  John  Doe,  the  said  plaintiff,  together  with  the  costs  of  this  pro- 
ceeding, the  mortgaged  premises  mentioned  in  the  proceedings, 
to  wit,  {describing  realty)  be  sold;*  and  that  Milton  Moore  be  and  he 
is  hereby  appointed  trustee  and  to  make  said  sale,  and  that  said  sale 
be  made  by  the  said  Milton  Moore  in  manner  following,  to  wit, 

He  shall  first  file  with  the  clerk  of  this  court  a  bond  to  the  State 
of  Maryland,  executed  by  himself  and  a  surety  or  sureties  to  be 
approved  by  this  court  or  by  the  clerk  thereof  in  the  penalty  of  ten 
thousand  dollars  conditioned  for  the  faithful  performances  of  the  trust 
reposed  in  him  by  this  decree  or  to  be  reposed  in  him  in  future  decree 
or  order  in  the  premises:  he  shall  then  proceed  to  make  the  said  sale, 
having  given  at  least  three  weeks'  notice  by  advertisement  inserted 
in  such  daily  newspaper  or  newspapers  published  in  the  city  of  Balti- 
more as  he  shall  think  proper,  of  the  time,  place,  manner  and  terms 
of  sale,  which  shall  be  one-third  cash,  the  balance  in  six  or  twelve 
months  or  all  cash  as  the  purchaser  may  elect,  the  credit  payment  to 
bear  interest  from  the  day  of  sale  and  to  be  secured  by  the  note  or 
notes  of  the  purchaser  or  purchasers,  indorsed  to  the  satisfaction  of 
the  said  trustee:  and  as  soon  as  may  be  convenient  after  any  such 
sale  or  sales  the  said  trustee  shall  report  to  this  court  a  full  and  par- 
ticular account  of  his  proceedings  relative  to  such  sale,  with  an  affi- 
davit annexed  of  the  truth  thereof  and  of  the  fairness  of  said  sale: 
and  on  obtainihg  ratification  by  the  court  of  the  said  sale  and  on  the 
payment  of  the  whole  purchase  money,  and  not  before,  the  said  trustee 
shall,  by  a  good  and  sufficient  deed,  to  be  executed,  acknowledged 
and  recorded  in  accordance  with  the  law,  convey  to  the  purchaser  or 
purchasers,  his,  her  or  their  duly  accredited  representative  or  repre- 
sentatives, the  property  and  estate  to  him,  her  or  them  sold,  free, 
clear  and  discharged  from  all  claims  of  the  parties  hereto,  petitioner 
and  mortgagors,  and  those  claiming  by,  from  or  under  them  or  either 
of  them.  And  the  said  trustee  shall  bring  into  this  court  the  money 
arising  from  the  said  sale  to  be  distributed  under  the  directions  of 
this  court,  after  deducting  the  costs  of  this  suit,  and  such  commis- 
sion to  the  said  trustee  as  this  court  shall  think  proper  to  allow  in 
consideration  of  the  skill,  attention  and  fidelity  herewith  he  shall 
appear  to  have  discharged  his  trust:  provided  that  before  the  sale 
hereinbefore  decreed  shall  be  made  a  statement  of  the  mortgage 
claim,  duly  verified  by  affidavit  as  required  by  law,  be  filed  in  the  said 
cause. 

bbb.  Directing  Bond  to  be  Given  by  Purchaser. 

Form  No.  14063.* 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  712.) 

1.  Maryland.  —  Pub.  Gen.  Laws  2.  Kentucky.  —  Bullitt's  Civ.  Code 
(1888).  art.  66,  §  65.  (1895),  §  376. 

See  also,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,  note  i,  p. 
712.  689. 
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(^Title  of  court  and  cause  as  in  Form  No.  1185 !)..') 

This  cause  having  been  again  heard  on  the  papers  previously  read, 
and  on  the  report  of  the  commissioner  herein  and  the  defendant's 
exceptions  thereto,^  *  it  is  considered  by  the  court  that  the  plaintiff 
John  Doe  has  a  lien  on  the  land  in  the  petition  mentioned,  to  wit, 
\designating  land^  for  the  sum  of  three  thousand  dollars,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  annum  from  the  fourth  day 
of  Afarch,  a.  d.  \W0,  until  paid,  and  its  costs  herein,  including  one 
hundred  dollars  hereby  allowed  to  the  commissioner,  Milton  Moore, 
for  selling  said  land;  and  f  it  is  adjudged  by  the  court  that  the  said 
land  cannot  be  divided  without  materially  impairing  its  value  (or 
that  said  land  can  be  divided  without  materially  impairing  its  value,  and 
that,  for  the  purpose  of  selling,  it  be  divided  into  two  parcels  bounded  respec- 
tively as  follows,  describing  each  parcel,  or  that  said  land  can  be  divided 
without  materially  impairing  its  value,  and  that,  for  the  purpose  of  selling, 
the  report  of  the  commissioners,  Francis  Fern  and  William  West,  dividing 
it,  is  confirmed  and  made  apart  of  this  judgment')',  and  that  at  the  court- 
house door  in  Newcastle,  in  Henry  county,  Kentucky,  on  a  credit  of  six 
months  (or  on  credits  of  six,  twelve  and  eighteen  months  for  equal  parts 
of  the  purchase  money),^  on  th.Q  fourth  day  of  September,  a.  d.  \Z99  (or 
on  the  first  day  of  the  first  term  of  the  Henry  Circuit  Court),  Milton 
Moore,  the  master  commissioner  of  this  court  {or  who  is  appointed  com- 
missioner to  execute  this  judgment),  shall  at  public  auction  to  the  highest 
bidder  sell  said  land  (or  sell  separately  so  many  of  the  aforesaid  parcels 
of  land  as  may  be  tiecessary  to  pay  the  aforesaid  money,  interest  and  costs, 
or  sell  so  much  of  said  land  or  so  many  of  the  aforesaid  parcels  thereof  as 
may  be  necessary  to  pay  the  aforesaid  money,  interest  and  costs,  offering  the 
same  first  in  parcels  and  then  as  a  whole);  and  for  the  purchase  money 
he  shall  take  a  bond  (or  bonds),  with  good  surety,  payable  to  the  said 
Milton  Moore,  the  said  master  commissioner,  and  bearing  interest  at 
the  rate  aforesaid,^  Said  Milton  Moore,  said  master  commissioner, 
shall  advertise  said  sale  by  printed  (or  written)  notices  of  the  time, 
place  and  terms  thereof,  posted  at  the  following  places,  to  wit,  one 
notice  at  the  court-house  door  aforesaid  and  three  other  notices  at  pub- 
lic places  in  the  vicinity  of  said  land  for  at  least  fifteen  days  next 
before  the  sale  and  by  publishing  said  notice  four  times  in  the  "  New- 
castle News,"  a  newspaper  printed  and  published  weekly  at  iV<?M'^drj-//^, 
at  Henry  county,  Kentucky  (or  shall  post  notices  of  the  time,  place  and 
terms  of  said  sale  in  the  same  mamier  as  sheriffs  are  required  to  do  before 
selling  land  under  execution). 

1.  Upon  what  the  cause  is  heard  the  circumstances.  Bullitt's  Civ.  Code 
should  be  indicated  in  the  decree;  as,  Ky.  (1895),  §  696;  Willett  z/.  Johnson,  84 
for  example,  whether  the  hearing  was     Ky.  411. 

on  the  bill,  answer,  replication  and  ex-        Credits  to  be  given  are  governed  by 

hibits  or  other  papers.     Bullitt's  Civ.  the  provisions  of  Bullitt's  Civ.  Code  Ky. 

Code  Ky.  (1895),  p.  712.  (1895).  i^  696. 

In     any    equitable    action,    exhibits        3.  Bonds  of  parchasers  are   governed 

shall  constitute  a   part  of  the  record,  by    the    provisions    of    Bullitt's    Civ. 

unless  it  is  shown  that  they  were  used  Code  Ky.  (1895),  §  697;  p.  733,  §  29. 
on  the  trial.     Bullitt's  Civ.  Code   Ky.         Obligeeof  the  bond  need  not  be  named, 

(1895),  §  128,  sub.  2.  and   if   not    named   the   commissioner 

2.  Credit  most  not  be  less  than  six  must  take  the  bohds  payable  to  himself. 
months  and  may  be  more,  according  to  Bullitt's  Civ.  Code  Ky.  (1895),  §  697. 
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ccc.  Reforming  Mortgage. 


Form  No.  14064.' 

(Precedent  in  Baker  v.  Bishop  Hill  Colony,  45  111.  268.) 

[(^Commencement  as  in  Form  No.  12120.^^ 

And  the  court  now  being  fully  advised  in  the  premises,  and  of  the 
rights  and  equities  of  the  parties,  the  court  finds  the  right  of  the 
matter  with  the  complainant. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that, 
within  sixty  days  from  the  date  of  this  decree,  said  defendant  Johri  I. 
Hall  pay  to  the  complainants  the  amount  now  due  on  said  mortgage 
and  notes,  being  the,  sum  of  twenty-Jive  hundred  and  seventy-seven 
dollars  and  sixty  cents  ($3,577.60)  with  interest  at  the  rate  of  six 
per  cent. ;  and  the  costs  herein  to  be  taxed,  and  to  said  defendants 
Jonathan  H.  Baker,  David  Lawson,  and  the  heirs  and  legal  repre- 
sentatives of  David  P.  Wells,  deceased,  the  further  sum  of  thirteen 
hundred  and  fifty- seven  dollars  and  fifty-eight  cents  (%1,357.58'\  with 
interest  thereon  at  six  per  cent,  from  date;  that  in  default  of  the  pay- 
ment of  said  sums,  or  either  of  them,  by  said  defendant  Hall,  the  mas- 
ter in  chancery  of  this  court,  upon  application  of  the  complainant,  shall 
proceed  to  sell  said  mortgaged  premises,  and  all  right  and  equity  of 
redemption  of  the  saidy.  H.  Baker  ^^  Co.,  and  all  of  the  right,  title 
and  interest  of  each  and  every  of  said  defendants  served,  other  than 
said  Baker,  Lawson,  and  heirs  of  said  Wells,  deceased,  therein  at 
public  sale,  after  duly  advertising  the  same  according  to  law,  to  the 
highest  bidder  for  cash,  subject  to  redemption;  that  at  or  before 
said  sale,  said  complainants  pay,  or  cause  to  be  paid,  to  the  master 
in  chancery,  for  the  use  of  Jotiathan  H.  Baker,  David  Lawson,  and 
the  heirs  ol  David  P.  Wells,  deceased,  defendants  herein  served,  the 
said  sum  of  thirteen  hundred  atid fifty-seven  dollars  and  fifty-eight  cents 
($1,357.58)  and  interest  thereon  at  six  per  cent. ;  and  the  same  shall 
thereupon  be  in  payment  and  discharge  of  the  said  indebtedness  of 
said  Hall  to  said  f.  H.  Baker  &=  Co. ;  and  the  said  complainants  shall 
succeed  to  the  rights  of  said  ZTa;// in  the  said  mortgaged  premises; 
and  to  conveyance  from  the  saidy.  H.  Baker  dr'  Co.,  in  pursuance  of 
said  bond ;  and  to  bid  at  said  master's  sale  the  further  sum  of  thirteen 
hundred  and  fifty-seven  dollars  and  fifty-eight  cents  (%1,357 .58)  in 
addition  to  the  amount  due  on  said  notes  and  mortgage;  that  the 
description  of  the  mortgaged  premises,  in  mortgage  contained,  be 
corrected,  and  made  to  conform  to  the  intention  of  the  parties  exe- 
cuting the  same;  and  that  the  same  be,  and  hereby  is,  corrected  so 
as  to  read  '■'■  sixty- seven  and  a  half  (67  1-2)  acres  off  of  the  north  end 
of  the  east  half  of  the  north-east  quarter  of  section  number  twenty- 
nine,  in  tov/n'shi^  fourteen,  north  of  the  base  line  and  range  number 
four,  east  of  the  ^th  p.  m.,  in  the  county  of  Henry,  and  state  of  Jlli- 
7iois;"  that,  upon  such  sale,  the  master  in  chancery  shall  make,  exe- 
cute and  deliver,  to  the  purchaser  or  purchasers  at  such  sale,   a 

1.  Illinois.  —  Starr  ^  C.  Anno.  Stat.         2.  The  matter  to  be  supplied  within 
(1896),  c.  95.  [  ]  will  not  be   found  in  the    reported 

See  also,  generally,  note  i,  p.  689.         case. 
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certificate  or  certificates  of  purchase;  and,  upon  the  expiration  of 
the  time  for  redemption  provided  by  law,  that  he  make,  execute  and 
deliver,  in  pursuance  of  said  certificate  or  certificates  of  purchase, 
his  master's  deed  or  deeds  of  the  mortgaged  premises  so  sold,  con- 
veying all  right,  title,  interest  and  claim  whatsoever,  legal  or  equi- 
table, of  each  and  every  of  said  defendants  served,  of,  in  or  to  the 
premises  so  sold;  [that,  upon  said  sale  being  made,  upon  application 
of  the  purchaser  or  purchasers  of  said  mortgaged  premises,  or  any 
portion  thereof,  the  purchasers,  or  their  assigns,  shall  be  entitled  to 
possession  of  the  said  premises  as  against  the  defendants  and  every 
of  them;  and  all  persons  claiming  possession  thereof  under  any  of 
them  arising  since  the  pendency  of  this  suit,  and  upon  refusal  to  sur- 
render such  possession,  the  purchaser  or  purchasers  of  said  mort- 
gaged premises,  or  any  portion  thereof,  or  their  assigns,  may  have  a 
writ  of  possession  to  put  such  purchaser  or  purchasers,  or  their 
assigns,  in  possession  of  the  said  purchased  premises;  and  in  case  of 
redemption,  in  pursuance  of  law,  the  reasonable  rents  and  profits 
shall  be  accounted  for  by  such  purchaser  or  purchasers,  his  or  their 
assigns,  and  allowed,  in  reduction  of  the  amount  of  redemption 
money,  in  favor  of  the  party  lawfully  entitled  to  redeem. ]i 

That,  after  expiration  of  time  of  redemption,  said  defendant 
J.  H.  Baker,  make,  execute,  and  deliver,  in  case  of  non-redemption, 
his  deed  to  said  purchaser  or  purchasers;  and,  in  case  of  redemption, 
then  to  said  defendant  Johti  I.  Hall,  upon  service  upon  him  of  a  copy 
of  this  decree;  and  that,  in  default  of  so  doing,  said  master  convey 
by  master's  deed  the  said  interest  of  said  J.  H.  Baker  at  the  time 
of  the  comnjencement  of  this  suit,  or  acquired  since  the  pendency 
thereof. 

That,  out  of  the  proceeds  of  said  sale,  said  master  in  chancery 
pay,  first,  the  costs  and  expenses  herein  to  be  taxed;  second,  the 
amount  so  decreed  to  be  paid  said  Baker,  Lawson,  and  the  heirs  of 
David  P.  Wells,  deceased;  and,  third,  the  amount  due  the  com- 
plainant on  said  mortgage;  and  pay  the  balance,  if  any,  to  said 
defendant  Hall,  and  that  he  report  to  the  next  term  of  this  court. 

bb.  Upon  Referee's  Report.* 

1.  That  portion  of  the  decree  con-  "  This  cause  coming  on  to  be  heard 
tained  in  [  ]  was  held  unauthorized  upon  the  amended  report  of  referee 
by  the  supreme  court,  but  no  objection  J.  R.  Young,  made  in  compliance  with 
was  made  as  to  the  form,  and  the  de-  the  judgment  of  the  Supreme  Court  in 
cree  was  expressly  approved  except  in  said  cause,  and  exceptions  thereto  filed 
the  particulars  mentioned.  by  plaintiff  and   defendant,  and  argu- 

2.  Precedents. — Decrees  or  judgments  mentof  counsel  thereupon;  it  is  hereby 
of  foreclosure  ordering  sale  of  premises  ordered,  adjudged  and  decreed  that  ex- 
in  entirety  upon  the  report  of  a  referee  ceptions  filed  by  said  Sophia  W.  Bur- 
ox  master  will  be  found  set  out  in  part  well,  to-wit,  exceptions  /,  2,  7,  6 and  g, 
or  in  substance  in  Currie  v.  Sisson,  34  are  overruled,  and  that  exceptions  of 
N.  J.  Eq.  578;  Whitmire  v.  Boyd,  53  plaintiff, 'Nos.  .^  and  5,  are  withdrawn 
S.  Car.  315;  U.  S.  Mortg.  Co.  z/.  Sperry,  and  exceptions  Nos.  7  and  8  are  sus- 
138  U.  S.  313.  tained,  and  further  exception  filed  by 

In  Burwell  v.  Burgwyn,  105  N.  Car.  defendant  is  overruled;  and  further. 
498,  the  decree,  omitting  formal  parts,  that  said  amended  report  in  all  other 
was  as  follows:  respects  is  affirmed,  and  that  the  said 
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(ad)  In  General. 


William  H.  S.  Burgwyn  do  recover  of 
the  said  Sophia  IV.  Burwell  the  sum  of 
four  thousand  six  hundred  and  twelve 
dollars  and  thirty-four  cents,  with  in- 
terest at  eight  per  cent,  from  September 
I,  \%S6,  until  paid,  and  costs  of  this 
action,  to  be  taxed  by  the  Clerk,  sub- 
ject to  the  following  credits,  as  of  the 
i8th  day  of  February,  \Z8g,  to-wit,  the 
sum  of  twenty-nine  hundred  and  tiventy- 
two  dollars  and  twenty-seven  cents.  It 
is  further  ordered  and  adjudged  that, 
unless  the  above  judgment  and  interest 
shall  be  paid  on  or  before  the  first  day 
of  April,  i8<5'9,  then  the  commissioner, 
C.  M.  Cooke,  heretofore  appointed  by  the 
Court  in  this  cause,  be  and  the  same  is 
hereby  directed  and  empowered  to  sell 
at  public  auction  at  the  court-house  door 
in  the  town  of  Henderson,  Vance  County, 
N.  C,  to  the  highest  bidder,  for  cash, 
after  having  advertised  the  same  for 
thirty  diZ-y^  in  the  Gold  Leaf  nevis^a.^&r, 
published  in  the  town  ol Henderson,  the 
real  estate  of  the  said  Mrs.  Sophia  IV. 
Bur'Mcll,  to-wit,  the  house  and  lot  men- 
tioned in  the  pleadings  in  this  cause, 
and  which  is  situate  in  the  town  of 
Henderson,  N.  €.,  and  known  as  the 
Burwell  residence,  on  Chestnut  and 
Orange  and  Horner  streets,  and  execute 
deed  to  the  purchaser,  and  pay  the  pro- 
ceeds to  the  defendant  Williatn  H.  S. 
Burgwyn  in  satisfaction  of  said  judg- 
ment and  cost,  including  said  commis- 
sions, compensation  of  five  per  cent., 
and  surplus,  if  any,  over  to  the 
plaintiff." 

In  Schmidt  v.  Oregon  Gold  Min. 
Co.,  28  Oregon  9,  the  decree  was  as 
follows,  omitting  formal  parts:  "  Now 
at  this  day  this  cause  came  on  to  be 
heard  upon  the  motion  of  plaintiff  for 
judgment  and  decree  as  prayed  for  in 
the  complaint  herein,  the  plaintiff  ap- 
pearing by  T.  Call-in  Hyde  and  T.  H. 
Crawford,  of  counsel,  and  the  defend- 
ant by  C.  A.Johns  and  W.  F.  Butcher, 
of  counsel.  And  it  appearing  to  the 
court  that  the  referee  heretofore  ap- 
pointed herein  by  the  court  to  take  the 
testimony  in  I  his  case,  and  to  report 
the  same  to  the  court,  together  with  his 
findings  of  fact  and  conclusions  of  law 
thereon,  namely,  Charles  F.  Hyde,  an 
attorney  of  this  court,  did,  with  the 
assistance  oi  John  Wheeler,  Esq.,  the 
official  stenographer  of  this  court,  pro- 
ceed to  take  the  testimony  in  full  of 
the  plaintiff  in  this  cause  regularly  as 


in  his  appointment  ordered  and  di- 
rected, at  which  time  the  said  defend- 
ant notified  the  plaintiff  by  and  through 
its  said  attorneys  that  defendant  would 
offer  no  testimony,  but  would  consent 
to  a  judgment  and  decree  as  prayed 
for  in  plaintiff's  complaint,  and  that 
for  this  reason  no  testimony  was  offered 
and  taken  on  behalf  of  the  defendant 
by  said  referee  in  this  cause;  and  it 
further  appearing  to  the  court  that  the 
said  referee  has  filed  in  court  the  testi- 
mony so  taken  by  him  on  behalf  of  the 
plaintiff,  and  the  same  fully  sustains 
the  allegations  of  plaintiff's  complaint, 
and  that  said  defendant  by  his  said  at- 
torneys in  open  court  here  now  con- 
sents that  a  judgment  and  decree  may 
be  here  now  made  and  entered  in  this 
cause  in  favor  of  said  plaintiff,  A.  L. 
Schmidt,  trustee,  and  against  the  said 
defendant,  the  Oregon  Gold  Mining  Com- 
pany, as  prayed  for  in  plaintiff's  com- 
plaint, and  that  in  said  judgment  and 
decree  the  court  shall  fix  the  referee's 
fees  at  the  sum  of  tivo  hundred  do\\a.rs, 
the  stenographer's  fees  at  the  sum  of 
dollars,  and  the  plaintiff's  attor- 
neys' fees  at  such  sum  as  the  court 
may  find  reasonable  for  the  services 
performed,  and  that  the  referee's  fees, 
stenographer's  fees,  and  the  plaintiff's 
attorneys'  fees  shall  be  a  preferred  lien 
upon  the  mortgaged  property  of  the 
defendant,  and  the  proceeds  thereof,  in 
favor  of  the  said  referee,  stenographer, 
and  the  plaintiff's  said  attorneys,  for  the 
respective  amounts  due  each  as  found 
and  settled  by  the  parties  and  the  court, 
and  that  they  or  either  of  them  may 
have  execution  therefor  against  the  said 
mortgaged  property.  *  *  *  18.  The 
court  further  finds  that  the  sum  ol  five 
thousand  five  hundred  and  fifty  dollars  is 
a  reasonable  attorney's  fee  in  this  suit 
for  the  foreclosure  of  the  said  several 
mortgages  and  trust  deeds,  and  that 
of  said  sum  plaintiff's  attorney,  T.  Cal- 
vin Hyde,  should  receive  the  sum  of 
two  thousand  seven  hundred  and  fifty  Ao\- 
lars,  and  the  plaintiff's  attorney,  T.  H. 
Cra7vford,  should  receive  the  sum  of 
two  thousand  seven  hundred  and  fifty  dol- 
lars, and  that  said  amounts  so  allowed 
each  of  said  attorneys  should  be  a 
preferred  lien  upon  the  said  mortgaged 
premises,  and  upon  the  funds  arising 
from  the  sale  of  the  said  mortgaged 
property,  for  the  payment  of  the  same, 
for  the  enforcement  of  which  either  of 
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Form  No.  14065.' 

(Precedent  in  Jacobsen  v.  Dodd,  32  N.  J.  Eq.  403.) 

\{Commencement  as  in  Form  No.  12126.)\^ 

This  cause  coining  on  to  be  heard  in  the  presence  of  Geo.  F.  Tuttle, 
of  counsel  with  the  complainant,  and  Abram  M.  Ifassell,  of  counsel 
with  the  defendants,  it  was  ordered  by  the  chancellor,  by  and  with 
the  consent  of  said  counsel  of  said  complainant  and  said  defendants, 


said  attorneys  should  have  execution. 
*  *  *  19.  That  upon  the  agreement  of 
the  parties  herein  made  in  open  court, 
the  court  finds  and  fixes  the  compensa- 
tion of  Charles  F.  Hyde,  referee  herein, 
at  the  sum  of  two  hundred  dollars,  and 
the  compensation  of  the  court  stenog- 
rapher, John  Wheeler,  at  the  sum  of 
one  hundred  and  fifty  dollars,  and  that 
the  compensation  and  fees  of  said 
referee  and  stenographer  should  also 
be  preferred  liens  upon  the  said  mort- 
gaged property,  and  the  proceeds  there- 
of, for  the  payment  of  the  same.  *  *  .* 
It  is  therefore  ordered,  considered,  ad- 
judged, and  decreed,  that  plaintiff  ^.  L. 
Schmidt,  as  trustee  for  the  holders  of 
said  bonds,  have  and  recover  of  and 
from  the  defendant  *  *  *  the  further 
sum  of  five  thousand  five  hundred  dol- 
lars, reasonable  attorneys'  fees  herein, 
in  trust  for  T.  Calvin  Hyde  and  T.  H. 
Crawford,  plaintiff's  attorneys  herein; 
and  for  the  further  sum  of  two  hundred 
dollars,  referee's  fees,  in  trust  for 
Charles  F.  Hyde,  referee  herein;  and 
for  the  further  sum  of  one  hundred  and 
fifty  dollars,  stenographer's  fees  here- 
in, in  trust  for  John  Wheeler,  court 
stenographer,  and  for  the  costs  and  dis- 
bursements of  this  suit.  *  *  *  And  it  is 
further  ordered,  adjudged,  and  decreed 
that  the  judgment  herein  made  and  en- 
tered for  attorneys'  fees,  stenographer's 
fees,  and  costs  and  disbursements, 
be  and  the  same  is  hereby  adjudged 
and  decreed  to  be  a  first  lien  upon  all 
the  property  described  in  said  several 
mortgage  deeds,  and  the  proceeds  aris- 
ing from  the  sale  thereof,  *  *  *  and 
that  the  proceeds  arising  from  such  sale 
be  applied  to  the  payment  of  the  attor- 
neys' fees  decreed  in  this  suit,  the 
referee's  fees,  and  the  stenographer's 
fees." 

Decree  confirming  master's  report 
and  ordering  sale  is  set  out  in  part  as 
follows  in  Interstate  Bldg.,  etc.,  Assoc. 
V.  Powell,  55  S.  Car.  316:  "i.  That  the 
report  of  the  said  master  is,  and  the 
same  hereby  is,  in  all  things  confirmed, 
except  as  to  the  amount   found  to  be 


due  on  the  bond  and  mortgage  de- 
scribed in  the  pleadings.  2.  That, 
under  the  clause  in  the  said  bond  pro- 
viding that  upon  final  settlement  the 
plaintiff  association,  as  instalments  on 
stock  and  interest,  shall  retain  no 
greater  sum  than  the  sum  actually  ad- 
vanced, with  interest  thereon  at  the 
rate  oi eight  per  cent,  per  annum,  there 
is  now  due  and  payable  to  the  plaintiff 
on  the  said  bond  and  mortgage,  includ- 
ing a  ten  per  cent,  attorney's  fee,  the 
sum  of  %2,^4q.oj,  with  interest  since 
the  lyth  day  oi  January,  iSgg,  instead 
of  the  sum  of  %2,8i6.g^,  as  reported  due 
by  the  master.  3.  That  the  plaintiff  do 
recover  of  the  defendant  the  sum  of 
%2,^4g.07,  with  interest  thereon  since 
January  17th,  iSgg,  together  with  the 
costs  and  disbursements  of  this  action, 
to  be  taxed  by  the  clerk  of  the  court. 
4.  That  on  default  of  payment  thereof, 
on  or  before  the  /st  day  of  February, 
i8gg,  the  mortgaged  premises  herein- 
after described.be  sold  by  the  master  of 
Richland  County  at  public  auction,  be- 
fore the  court  house  door  in  the  city  of 
Columbia,  county  and  State  aforesaid, 
on  the  first  Monday  in  March  next,  or 
on  some  subsequent  and  convenient 
salesday  thereafter,  on  the  following 
terms,  to  wit:  one-third  cash,  and  the 
balance  in  two  equal  annual  instal- 
ments, with  interest  from  the  day  of 
said  sale  at  the  rate  of  eight  per  cent, 
per  annum,  payable  annually  until  the 
whole  principal  and  interest  be  fully 
paid,  secured  by  the  bond  of  the  pur- 
chaser and  the  mortgage  of  the  premises 
sold,  the  buildings  to  be  insured  by  the 
purchaser  and  the  policy  assigned,  and 
the  mortgage  to  contain  clause  provid- 
ing for  attorney's  fees,  with  the  privi- 
lege to  the  purchaser  of  paying  all 
cash." 

1.  New  Jersey.  —  Ge/i.  Stat.  (1895),  p. 
2102,  §  I  ^/  seq. 

See  also,  generally,  supra,  note  i,  p. 
689. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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that  it  be  referred  to  Amzi  Dodd,  esquire,  one  of  the  advisory  masters 
of  this  court,  to  hear  the  proofs  and  allegations  of  said  parties 
respectively,  and  the  said  counsel  having  appeared  before  the  said 
advisory  master,  and  the  said  master  having  heard  and  duly  consid- 
ered the  pleadings,  proofs  and  arguments  of  the  respective  parties, 
and  advised  his  honor,  the  chancellor,  that  the  complainant  is  entitled 
to  the  relief  sought  and  prayed  by  him  in  his  bill  of  complaint  filed  in 
this  cause,  and  that  there  is  due  to  the  said  complainant,  upon  his 
bond  and  indenture  of  mortgage  in  his  said  bill  of  complaint  set  forth, 
on  this  28th  day  of  October,  in  the  year  i87P,  the  sum  of  ^,570.36: 

It  is  on  this  28th  day  of  October,  in  the  year  last  aforesaid,  by  his 
honor,  Theodore  Runyon,  chancellor  of  the  state  of  .IVeta  Jersey,  ordered, 
adjudged  and  decreed,  and  the  said  chancellor  doth,  by  virtue  of  the 
power  and  authority  of  this  court,  hereby  order,  adjudge  and  decree 
that  the  said  mortgaged  premises  be  sold  to  raise  and  satisfy  to  the 
said  complainant  the  sum  of  ^,570.36,  so  due  to  him  as  aforesaid, 
together  with  lawful  interest  thereon,  to  be  computed  from  the  date 
hereof,  with  the  complainant's  costs  to  be  taxed,  and  a  counsel  fee  of 
two  hundred  and  fifty  dollars  to  the  said  complainant,  and  that  a  writ 
of  fieri  facias  do  issue  for  that  purpose  out  of  this  court,  to  be  directed 
to  the  sheriff  of  the  county  of  Essex,  commanding  him  to  make  sale 
according  to  law  of  the  said  mortgaged  premises,  and  that,  out  of  the 
money  arising  from  such  sale,  he  pay  to  the  complainant,  or  to  his 
solicitor,  his  said  debt,  interest  and  costs,  and  in  case  more  money 
should  be  raised  by  such  sale  than  shall  be  sufficient  to  answer  such 
payments,  that  such  surplus  be  brought  into  this  court  to  abide  the 
further  order  of  the  court,  unless  otherwise  previously  disposed  of  by 
the  order  of  this  court,  and  that  the  said  sheriff  make  return  without 
delay  of  his  proceedings  by  virtue  of  the  said  writ.  [And  in  case  the 
proceeds  of  said  sale  shall  be  insufficient  to  satisfy  and  discharge  the 
said  mortgage  debt,  then  it  is  hereby  further  ordered,  adjudged  and 
decreed  that  said  deficiency  shall  be  made  of  the  lands  and  tenements, 
goods  and  chattels  of  the  said  defendant,  William  E.  Jacobsen,  as 
specifically  prayed  in  the  bill  of  complaint  filed  in  this  cause,  it  appear- 
ing to  the  court  that  notice  that  such  relief  was  sought  by  said  bill 
has  been  duly  served  and  given  to  said  defendant,  according  to  law 
and  the  rules  of  this  court,  and  a  writ  of  fieri  facias  therefor  do  issue 
accordingly  out  of  this  court  against  said  defendant  for  that  purpose, 
payment  of  the  said  deficiency  being  hereby  decreed  to  be  made  by 
the  defendant,  and  that  the  sheriff  make  return  to  this  court  of  his 
proceedings  by  virtue  of  the  said  writ. ]^ 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  defendants 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  equity  of 
redemption  of,  in  and  to  the  said  mortgaged  premises,  when  sold  as 
aforesaid  by  virtue  of  this  decree. 

Theodore  Runyon,  Chancellor. 

1.  This  clause,  since  the  passage  of  No  deficiency  decree  is  to  be  rendered 
the  act  of  March  12,  1880  (N.  J.  Gen.  in  foreclosure  suit  for  the  balance  of 
Stat.  (1895),  p.  2111,  §  42),  should  not  money  due  over  and  above  the  proceeds 
be  inserted  in  the  decree.  See  also  of  the  sale.  N.  J.  Gen.  Stat.  (1895),  p. 
supra,  note  4,  p.  696.  2111,  §  42;  Newark  Sav.   Inst.  v.   For- 
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(bb)   Containing  Deficiency  Judgment} 

Form  No.  14066.' 

{Commencement  as  in  Form  No.  12120.) 

This  day  comes  the  complainant,  John  Doe,  by  James  Brown,  his 
solicitor,  and  the  defendants  Richard  Roe,  Samuel  Short  and  John 
Fen  also  come  by  Andrew  Miles,  their  solicitor,  and  the  infant 
defendant  Richard  Den  also  comes  by  Rollin  Taggart,  guardian  ad 
litem;  and  it  appearing  to  the  court  that  the  said  defendants  Richard 
Roe  a.nd  Samuel  Short  were  duly  served  with  the  process  of  this  court, 
as  follows:  by  delivering  a  copy  of  the  subpoena  herein  to  each  of  said 
defendants  personally,  and  that  the  said  defendant  John  Fen  resides 
out  of  the  state  of  Illinois,  and  that  the  clerk  of  the  court  has  caused 
publication  to  be  made  in  the  '■'■  Chicago  Legal  News,"  containing 
notice  of  the  pendency  of  this  suit,  the  names  of  the  parties  hereto, 
the  title  of  the  court,  and  the  time  and  place  of  the  return  of  the 
summons  in  this  cause,  and  that  the  said  clerk  likewise  within  ten 
days  of  the  first  publication  of  said  notice,  sent  a  copy  thereof  by 
mail,  addressed  to  the  said  defendant  last  named,  and  that  the  said 
notice  was  duly  published  once  in  each  week  for  four  successive 
weeks,  the  date  of  the  first  paper  containing  the  same  being  the 
fourth  day  of  April,  a.  d.  1897;  and  the  date  of  the  last  paper  con- 
taining the  same  being  the  twenty-fifth  day  of  April,  a.  d.  i8P7,  and 
that/i^r/y  days  and  upward  intervened  between  the  first  publication 
of  the  said  notice  and  the  first  day  of  the  term  to  which  the  summons 
in  this  cause  was  returnable;  and  it  further  appearing  to  the  court 
that  the  default  of  Robert  Smith,  defendant,  has  been  heretofore 
entered  herein;  and  said  last  named  defendant  being  still  in  default, 
comes  not;  and  that  the  said  bill  filed  herein  was  taken  for  confessed 
by  and  against  the  said  defendant  Robert  Smith; 

And  the  court  having  ordered  that  the  cause  be  referred  to  Will- 
iam Jones,  one  of  the  masters  in  chancery  of  this  court,  to  take 
proof  of  the  allegations  stated  in  said  bill  and  to  compute  the 
amount  due  the  complainant  upon  the  notes  and  mortgage  men- 
tioned in  said  bill;  and  the  said  master  having  made  report  thereof 
to  the  court,  which  said  report  is  hereby  approved  and  confirmed  by 
the  court;  and  this  cause  this  day  coming  on  to  be  heard  upon  the 
bill,  answers  and  replications,  together  with  the  exhibits,  notes  and 
mortgage  and  the  report  of  said  master  in  chancery,  as  aforesaid. 
And  the  court  being  fully  advised  in  the  matter  doth  find  that  the 
allegations  in  said  bill  contained  are  true  as  therein  stated;  and  that 
the  equity  of  this  cause  is  with  the  complainant;  that  said  note  in 

man,  33  N.  J.  Eq.  436;  Naar  v.  Union,  ciency  judgments,   may   be  found    in 

etc.,  Land  Co.,  34  N.  J.  Eq.  Ill;  Allen  z'.  Manley  v.   Mickle,   53    N.  J.    Eq.  155 

Allen,  34  N.  J.  Eq.  493;  Firemen's  Ins.  Stoddard  v.  Van  Bussum,   57  N.  J.  Eq 

Co.  V.    Wilkinson,   35   N.   J.    Eq.    160;  34.         But  as  to  deficiency  decrees    in 

Chanceller  v.  Traphagen,  41   N.  J.  Eq.  Nfiu  Jersey,  now,  see  supra,  note  4,  p 

469;  Toffey  V.  Atcheson,  42  N.  J.  Eq.  182;  696. 

Champion    v.    Hinkle,   45    N.    J.    Eq.  2.  Illinois.  —  Starr  &  C.  Anno.  Stat 

162.  (1896),  c.  95,  par.  16. 

1.  Precedents  of  decrees  upon  referees'  See  also,  generally,  supra,  note  i,  p 

or    masters'  reports,    containing   defi-  689. 
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said  bill  and  above  mentioned  bear  date  on  the  first  day  of  March, 
A.  1).  iW2,  and  was  executed  by  Richard  Roe  and  Samuel  Short  for  a 
valuable  consideration,  and  made  payable  Vo  John  Doe,  and  that  in 
order  to  secure  the  payment  of  the  notes  aforesaid,  on  the  first  day 
of  March,  a.  d.  i2>92,  the  said  Richard  Roe  and  Samuel  Short  executed 
and  delivered  to  ytf//«  Z>^^  their  certain  mortgage  deed,  conveying  the 
premises  in  said  bill,  and  hereinafter  described;  and  the  court 
further  finds  that  there  was  due  to  the  complainant,  on  the  first  day 
of  March,  a.  d.  i2>97,  upon  the  notes  and  mortgage  in  the  bill  men- 
tioned, the  sum  oi  five  thousand  two  hundred  and  eighty  and  76-100 
dollars  (%5,280.76). 

It  is  therefore  ordered,  adjudged  and  decreed,  and  the  court  doth 
hereby  order,  adjudge  and  decree,  that  said  defendants  Richard  Roe 
and  Samuel  Short  pay  to  the  complainant  within  twenty  days  from  the 
date  of  this  decree  the  said  sum  oi  five  thousand  two  hundred  and  eighty 
and  76-100  dollars  and  the  costs  of  this  suit,  to  be  taxed  by  the  clerk  of 
this  court.  And  it  is  further  ordered,  adjudged  and  decreed,  that  in 
default  of  said  payment  being  made  within  the  time  above  named, 
then,  and  in  that  case,  all  and  singular  the  said  premises  men- 
tioned in  said  mortgage  and  said  bill  of  complaint  in  this  cause,  or 
so  much  thereof  as  may  be  necessary  to  produce  the  said  amount 
due  said  complainant  with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  from  the  eighth  day  of  October,  a.  d.  \W8,  the  date 
of  this  decree,  to  the  time  of  said  sale,  together  with  the  costs  of  this 
suit,  and  which  may  be  sold  without  material  injury  to  the  parties 
interested,  be  sold  for  cash,  at  public  auction,  to  the  highest  and  best 
bidder,  by  Williatn  Jones,  one  of  the  masters  in  chancery  of  this 
court,  at  the  east  door  of  the  court-house,  in  the  city  of  Chicago,  in  said 
Cook  county,  Illinois,  between  the  hours  of  7iine  o'clock  in  the  morning 
and  the  setting  of  the  sun,  to  wit,  at  the  hour  of  eleven  o'clock,  A.  m. 
of  said  day. 

That  said  master  give  public  notice  of  the  time  and  place  of  such 
sale,  by  publishing  such  notice  for  the  space  of  four  successive 
weeks,  once  in  each  week,  in  XS\t. '■'•  Chicago  Legal  News,"  ox  in  any 
legal  newspaper  published  in  the  said  city  of  Chicago,  and  that  the 
complainant  or  any  of  the  parties  to  this  suit  may  become  purthaser 
or  purchasers  at  said  sale. 

That  said  master,  on  the  sale  of  said  premises,  execute  a  certifi- 
cate of  purchase  to  each  purchaser  or  purchasers  thereof,  or  any 
portion  thereof,  which  certificate  shall  specify  the  premises  pur- 
chased, and  the  sum  paid  therefor;  or  if  purchased  by  the  com- 
plainant in  said  bill,  the  amount  of  his  bid,  and  the  time  when  the 
purchaser  will  be  entitled  to  a  deed  of  such  premises,  unless 
the  same  shall  be  redeemed  according  to  law;  and  the  said  master 
shall  also  file  in  the  office  of  the  recorder  of  said  Cook  county  a 
duplicate  of  such  certificate  signed  by  kim ;  that  said  master,  out  of  the 
proceeds  of  said  sale,  retain  his  fees,  disbursements  and  commissions, 
and  that  he  pay  to  the  officers  of  this  court,  or  to  the  complainant, 
or  his  solicitor,  the  costs  taxed  in  this  suit;  that  out  of  the  remainder 
of  said  proceeds  he  pay  to  said  complainant  the  amount  found  due 
as  aforesaid,  together  with  interest  thereon,  from  the  date  of  this 
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decree  to  the  day  of  said  sale;  or  if  such  remainder  shall  not  be 
sufficient  to  pay  the  whole  of  such  amount  and  interest,  that  he 
apply  said  remainder  to  the  extent  to  which  it  may  reach  in  satisfac- 
tion thereof.  That  said  master  take  receipts  from  the  respective 
parties  to  whom  he  shall  have  made  payments,  as  aforesaid,  and  file 
them  with  his  report  of  said  sale  in  this  court.  And  in  case  said 
premises  should  be  sold  for  more  than  the  amount  required  to  pay 
said  complainant  and  the  costs,  and  the  expenses  of  sale,  as  aforesaid, 
that  said  master  report  the  amount  of  said  surplus  to  the  court,  and 
abide  the  order  of  the  court  concerning  the  same. 

It  is  further  ordered,  adjudged  and  decreed  by  the  court,  that  all 
of  the  defendants  named  herein,  their  heirs,  executors,  administra- 
tors and  grantees,  be  forever  barred  and  foreclosed  from  all  equity 
of  redemption  and  claim  of,  in  and  to  the  said  premises  so  sold,  if 
the  same  are  not  by  said  defendants  or  their  heirs,  executors,  admin- 
istrators or  grantees  redeemed,  according  to  law,  within  twelve  months 
from  the  day  of  sale;  and  that  all  judgment  creditors,  if  any  there 
be,  and  persons  claiming  under  them,  be  forever  barred  and  fore- 
closed from  all  equity  of  redemption  and  claim  of,  in  and  to  said 
premises  so  sold,  if  the  same  are  not  by  said  judgment  creditors,  or 
their  representatives,  redeemed  according  to  law  \i'\\)Li\vi fifteen  months 
next  after  the  day  of  sale;  and  that  at  the  expiration  of  the  time  of 
said  fifteen  months,  if  said  premises  are  not  redeemed,  as  aforesaid, 
then,  and  in  that  case,  upon  the  production  to  the  said  master,  or  his 
successor,  and  filing  in  his  office  of  the  certificate  of  purchase,  exe- 
cuted by  said  master,  as  aforesaid,  to  the  said  purchaser  or  purchasers 
of  said  premises,  by  such  purchaser  or  purchasers,  their  representa- 
tives or  assigns,  said  master  shall  make,  execute  and  deliver  to  said 
purchaser  or  purchasers,  or  his  or  their  representatives  or  assigns,  a 
good  and  sufficient  conveyance  in  fee  simple  of  said  premises. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  upon  the 
execution  and  dehvery  of  the  conveyance,  as  aforesaid,  the  said  pur- 
chaser or  purchasers,  his  or  their  representatives  or  assigns,  be  let 
into  possession  of  said  premises;  and  that  any  of  the  parties  in  this 
cause  who  may  be  in  possession  of  said  premises,  or  any  part  thereof, 
and  any  person  who,  since  the  commencement  of  this  suit,  has  come 
into  possession  under  them,  or  either  of  them,  on  the  production  of 
said  master's  deed  of  conveyance  of  said  premises,  shall  surrender 
possession  thereof  to  such  purchaser  or  purchasers,  their  representa- 
tives or  assigns,  and  on  refusal  so  to  do,  be  considered  in  contempt 
of  this  court. 

It  is  further  ordered,  that  said  master  in  chancery  may  adjourn 
such  sale,  in  his  discretion,  to  some  other  day,  and  at  such  adjourned 
sale  may  proceed  to  sell  said  premises,  as  hereinbefore  provided, 
after  having  given  notice  of  such  adjourned  sale,  as  in  the  first 
instance. 

It  is  further  ordered,  adjudged  and  decreed,  that  if  the  moneys 
arising  from  said  sale  be  insufficient  to  pay  the  amount  so  due 
complainant,  with  interest,  as  aforesaid,  after  deducting  the  costs  and 
expenses  of  sale,  as  aforesaid,  said  master  specify  the  amount 
of  such  deficiency  in  his  report  of  such  sale;  and  that  on  the  coming 

727  Volume  i2. 


14066.  MORTGAGES.  14067. 

in  and  confirmation  of  said  report,  the  said  defendants  Richard  Roe 
and  Samuel  Short,  who  are  individually  liable  for  the  payment  of  the 
debt  secured  by  said  mortgage,  pay  to  the  complainant  the  amount 
of  such  deficiency,  with  interest  thereon  from  the  date  of  said  sale, 
and  that  the  complainant  have  execution  therefor. 

It  is  further  ordered,  that  said  master  report  his  proceedings  in  the 
premises  to  this  court. 

The  premises  described  in  said  bill  and  said  mortgage  deed,  and 
hereby  authorized  to  be  sold,  as  aforesaid,  are  situated  in  the  county 
of  Cook  and  state  of  Illinois,  and  known  and  described  as  follows,  to 
wit:  {insert  description).  / 

{h)  After  Default  or  Bill  Confessed. 

aa.  Upon  Findings  of  Court. 

{aa)  Containing  Personal  fudgment. 

aaa.  Generally.1 

Form  No.  14067.'^ 
(Carroll's  Civ.  Code  Ky.  (1888),  p.  424.) 

(^Title  of  court  and  cause  as  in  Form  No.  1185 Jf..) 

The  defendant,  James  Jones,  having  been  duly  summoned  and  fail- 
ing to  answer.,  it  is  adjudged  by  the  court  that  the  plaintiff,  John 
Smith,  recover  of  the  defendant  one  hundred  doWdiVs,  with  six  per  cent, 
interest  thereon  from  May  1,  188O,  until  paid,  and  his  costs  in  this 
action  expended.  It  is  further  adjudged  that  to  secure  said  debt, 
plaintiff  has  a  lien  on  a  tract  of  land  in  Henry  county,  Kentucky,  con- 
taining one  hundred  acres,  and  bounded  as  follows:  {Here  describe  it), 
and  that  so  much  of  said  land  as  may  be  necessary  to  satisfy  said 
debt,  interest  and  costs  be  sold  for  that  purpose.      C.  T.  Scott,  master 

1.  Precedent. —  In  Harris  z/.  Claflin,  36  said   found   flue,    with    costs   of  suit, 

Kan.  543,   the  judgment,  omitting  the  an  order    issue    to    the  sheriff  of   said 

formal  parts,  was  as   follows:     "And  county,  commanding  him  to  cause  the 

now  comes  the  said  A^a^/^aw /*.  Case,  hy  said  lands  and  tenements  in  the  peti- 

A.  H.  Case,  his  attorney;  and  the  said  tion  described,  to  wit,  the  east  half  of 

Lee  M.  Clark  still  failing  to  demur  or  the  southeast  quarter  of  section  twenty- 

answer  to  the  said  petition,  it  is  con-  eight,  township  twelve,  range  fourteen 

sidered  that  the  plaintiff  ought  to  re-  east,  in   the  state   of  Kansas,  to  be  ap- 

cover  the  amount  due   him  by  reason  praised,  advertised  and  sold  according 

of  the  premises,  and  the  court  with  the  to  law,  and  apply  the  proceeds  of  said 

consent  of  the  plaintiff  finds  that  there  sale  in  satisfaction  of  said  judgment  as 

is  due  from  the  defendant  to  the  plain-  aforesaid  rendered.     And  it  is  further 

tiff  on  the  mortgage  set  forth  in   said  ordered  and  adjudged,  that  the  defend- 

petition  the  sum  oi%6j.84.     It  is  there-  ant  be  and  he  is  hereby  forever  barred 

fore  considered  by  the  court  here  that  of  all  rights  of  equity  of  redemption 

the  plaintiff  recover  of  the  defendant  in  and  to  said   mortgaged   premises." 

the  sum  of  %6j.84,  the  sum   so   found  This  decree  was  of  no  effect,  the  court 

due    as    aforesaid,   as    also   his    costs,  holding   that    the    trial    court    did   not 

taxed  at  $ .     And  it  is  considered  have  any  jurisdiction  over  defendant, 

and  adjudged  that  in  case  the  defend-  he   not   having  been   properly  served 

ant  fails  for  ninety  days  from  the  clos-  with  summons. 

ing  of  this    term  of  court  to  pay  the         2.  Kentucky.  —  Bullitt's    Civ.     Code 

plaintiff  the  sum  of  $6j.<S^,  so  as  afore-  ^1895),  §  376, 

728  Volume  12. 


14067.  MORTGAGES.  14068. 

commissioner  of  the  Henry  Circuit  Court,  will  make  said  sale  at  the 
court-house  door  in  New  Castle^  Kentucky.,  on  the  first  day  of  some 
regular  term  of  the  Circuit  or  County  Court  for  said  county,  at  public 
outcry,  to  the  highest  and  best  bidder,  on  a  credit  of  six  months.  He 
will  take  from  the  purchaser  bond  with  good  surety  for  the  purchase 
price,  payable  to  the  plaintiff,  and  bearing  six  per  cent,  interest  from 
date.  Before  making  said  sale  he  will  advertise  the  time,  terms  and 
place  thereof,  and  the  sum  for  which  it  is  to  be  made,  together  with 
a  description  of  the  property  to  be  sold,  by  written  or  printed  notices 
posted  up;  one  at  the  court-house  door  aforesaid,  and  three  o\.\\txs 
at  public  places  in  the  vicinity  of  said  land,  for  at  least  fifteen  days 
just  prior  to  day  of  sale.  The  commissioner  is  allowed  for  his  ser- 
vices ten  dollars,  to  be  taxed  as  costs,  and  will  report  his  action  herein 
to  the  next  term  of  this  court. 

Execution  may  issue  for  any  part  of  said  judgment  that  remains 
unpaid  by  the  sale  of  said  property,  or  execution  may  issue  by  plain- 
tiff's order  for  the  whole  amount  of  said  judgment  before  any  sale; 
in  which  case  no  sale  shall  be  made  of  said  property  until  the  execu- 
tion is  returned. 

Form  No.  i4o68.i 

(^Title  of  cause  as  in  Form  No.  11871.') 

This  cause  came  on  to  be  heard  on  the  petition  and  evidence,  the 
defendants  being  in  default  of  answer  or  demurrer,  although  duly 
served  with  process,  and  upon  due  consideration  the  court  finds  that 
all  the  allegations  of  plaintiff's  petition  are  true.  That  there  is  due 
to  the  plaintiff  from  defendant  fohn  Thomas  on  the  bond  and  mort- 
gage set  forth  in  its  petition  the  sum  oi  five  hundred  and  twelve  and 
84-100  dollars  (%512  84rl00),  which  bears  interest  from  the/r.y/day  of 
this  term  of  court  at  eight  per  cent.  (8^)  and  is  the  first  lien  on 
the  premises  described  in  the  petition.  It  is  therefore  considered 
that  said  plaintiff  recover  of  said  defendant  y*?^/?  Thomas  said  sum  of 
five  hundred  and  twelve  and  8 Jf.- 100  dollars  {$512  8^-100)  with  interest 
from  the  first  day  of  this  term  of  court  at  eight  per  cent.  {8^), 
and  also  its  costs  of  this  suit.  And  it  is  ordered  that  unless  the  costs 
of  this  suit  and  the  amount  found  due  plaintiff  shall  be  paid  with 
interest  within  five  days  from  the  date  hereof,  the  defendant's  equity 
of  redemption  shall  be  foreclosed  and  an  order  shall  issue  to  the 
sheriff  of  said  county  directing  him  to  cause  said  premises  to  be 
appraised,  advertised  and  sold  according  to  law,  except  that,  for  good 
cause  shown,  advertisement  in  a  German  newspaper  is  dispensed  with, 
and  free  from  the  dower  of  said  Verona  Thomas.,  and  from  the  pro- 
ceeds thereof  pay,  first,  the  costs  of  this  suit  and  the  current  taxes  on 
said  premises,  if  any;  second,  to  plaintiff  the  sum  oi  five  hundred  and 
twelve  and  81^-100  dollars  with  interest  as  aforesaid,  and  bring  the 
balance,  if  any,  into  court.  Ordered,  that  a  minute  of  this  proceeding 
be  entered  on  the  margin  of  the  record  of  said  mortgage. 

See  also,  generally,  supra,  note  i,  p.  This  judgment  is  copied  from  the 
689.  original  papers  in  the  case. 

1.  Ohio. — Bates'  Anno.  Stat.  (1897),  See  also,  generally,  supra,  note  i,  p. 
§§  5021,  5316  ei  seq.  68g. 
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bbb.  For  Deficiency. 

Form  No.  14069.' 

(^Venue,  and  title  0/  court  and  cause,  as  in  Form  No.  11859.') 

At  a  regular  term,  commencing  on  the  ninth  day  of  April,  i898. 

This  cause  having  been  brought  on  to  be  heard  upon  the  motion  of 
plaintiff  for  judgment,  pursuant  to  the  prayer  of  the  complaint  herein, 
and  it  appearing  satisfactorily  to  the  court  that  the  summons  has 
been  duly  served  on  the  defendant  herein,  that  more  than  t7venty 
days  have  elapsed  since  such  service  and  that  no  answer  to  plaintiffs' 
complaint  has  been  served  on  plaintiffs'  attorney  and  that  no  appear- 
ance has  been  made  herein  by  said  defendant,  and  an  account  of  the 
amount  due  said  plaintiff  on  the  note  and  mortgage  described  in  the 
complaint  herein  having  been  taken  by  the  court,  and  due  proof 
having  been  made  of  the  matters  and  things  alleged  in  said  com- 
plaint, and  that  due  notice  of  the  pendency  of  this  action  was  duly 
filed  and  recorded  in  the  office  of  the  register  of  deeds  in  and  for  the 
county  of  Ramsey  on  tho.  fourth  day  of  November,  i897. 

Now,  on  motion  of  Jeremiah  Mason,  plaintiff's  attorney  herein,  it 
is  adjudged  and  decreed,  that  there  is  due  said  plaintiff  from  defend- 
ant upon  the  note  mentioned  and  described  in  the  complaint  herein, 
the  sum  of  two  thousand  one  hundred  and  nine  dollars,  and  one  hundred 
dollars  attorney's  fees,  2^1x6.  forty -nine  dollars,  costs  and  disbursements 
of  this  action. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  mortgaged 
premises  mentioned  in  said  complaint,  as  hereinafter  set  forth  and 
described,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
amount  due  to  the  plaintiff  as  aforesaid,  with  costs  of  this  action, 
which  may  be  sold  separately  without  material  injury  to  the  parties 
interested,  be  sold  in  parcels  at  public  auction,  within  the  county  of 
Ramsey,  where  said  premises  are  situated,  by  the  sheriff  of  said 
county,  according  to  the  provisions  of  law  relating  to  sales  of  real 
estate  on  execution;  that  the  said  sheriff  give  public  notice  of  the 
time  and  place  of  such  sale,  according  to  law;  that  either  or  any  of 
the  parties  to  this  action  may  purchase  said  mortgaged  premises  at 
said  sale;  that  the  said  sheriff  shall  execute  and  deliver  to  the  pur- 
chaser or  purchasers  at  such  sale  the  usual  certificate  as  provided  by 
law;  that  out  of  the  proceeds  of  said  sale,  after  deducting  the  amount 
of  his  fees  and  disbursements  on  said  sale,  the  said  sheriff  do  pay  to 
the  plaintiff's  attorney  the  sum  of  two  thousand  one  hundred  and  nine 
dollars,  the  attorney's  fees  aforesaid,  and  the  further  sum  oi  forty - 
nine  dollars,  costs  and  disbursements  aforesaid,  with  interest  on  said 
sums  from  date  hereof,  and  also  the  amount  adjudged  to  be  due 
plaintiff  upon  said-  note  and  mortgage  as  aforesaid,  with  interest 
thereon  from  the  date  hereof,  or  so  much  thereof  as  the  purchase 
money  of  said  mortgaged  premises  will  pay  of  the  same;  that  he 
bring  the  surplus  moneys  arising  from  said  sale,  after  said  payments 
as  aforesaid  (if  any  there  be),  into  court,  to  abide  the  further  order 
of  the  court  in  the  premises,  and  that  he  make  report  of  said  sale 

1.  Minnesota.  —  Stat.  (1894),  §  6057  et  See  also,  generally,  supra,  note  i,  p. 
seq.  689. 
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and  all  his  proceedings  in  the  premises,  and  file  it  with  the  clerk  of 
this  court,  with  all  convenient  speed. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  defend- 
ant, and  all  persons  claiming  under  him  subsequent  to  the  filing  of 
said  notice  of  the  pendency  of  this  action,  be  forever  barred  and  fore- 
closed of  all  right,  title  and  equity  of  redemption  in  and  to  said 
mortgaged  premises  so  sold,  and  every  part  thereof  (except  only  the 
right  of  redemption  allowed  by  statute  for  one  year  after  the  date  of 
the  order  confirming  the  sale  made  under  and  by  virtue  of  this 
judgment). 

And  it  is  further  ordered,  adjudged  and  decreed,  that  if  the  moneys 
arising  from  such  sale  shall  be  insufficient  to  pay  said  sheriff's  fees 
and  disbursements,  and  the  amounts  adjudged  to  be  due  plaintiff  as 
aforesaid,  with  interest,  then  said  sheriff  shall  specify  the  amount 
of  such  deficiency  in  his  report  of  said  sale;  and  that  on  the  confirma- 
tion of  said  report  the  defendant  Richard  Roe,  who  is  personally 
liable  for  the  payment  of  the  debt  secured  by  said  mortgage,  pay  to 
the  plaintiff  the  amount  of  such  deficiency,  with  interest  thereon 
from  the  date  of  said  report,  and  that  the  plaintiff  have  execution 
therefor. 

The  following  is  a  description  of  the  mortgaged  premises  herein- 
before mentioned :  {insert  description). 

Dated  this/^wrM  day  of  J/oy,  \W8. 

Robert  D.  Russell^  District  Judge. 

Attest: 

James  Clark,  Clerk  of  the  District  Court. 

Form  No.  14070.' 

{Commencing  as  in  Form  No.  IJfilS,  and  continuing  down  to  *)  and  the 
plaintiff  having  produced  to  the  court  satisfactory  proof  that  there  is 
due  upon  the  bond  and  mortgage  mentioned  and  set  forth  in  the  said 
complaint  the  sum  of  two  thousand  otie  hundred  and  forty  dollars, 
together  with  interest  thereon  to  the  Ji/th  day  of  September,  a.  d.  i2>99. 

{Continuing  and  concluding  as  in  Form  No.  IJfiUS,  after  \. ) 

ccc.  Providing  for  Recovery  of  Abstract  Fees,  Attorney's  Fees  and  Taxes  Paid. 

Form  No.  i  4  o  7  i  .* 

{Commencing  as  in  Form  No.  12020, and  continuing  down  to^')  and  the 
court,  after  an  inspection  of  the  pleadings  and  exhibits  and  hearing 
the  evidence,  the  arguments  of  counsel,  and  being  fully  advised  in  the 
premises,  finds  for  the  plaintiff  in  the  sum  of  three  thousand d^oWdS's,  on 
three  promissory  notes,  and  that  on  X.ht  fourth  day  of  March,  i890,  a 
mortgage  was  executed  to  secure  the  payment  of  said  notes,  on  the 
following  described  real  estate,  to  wit:  {describing  realty). 

1.  JVew  York.  —  Code  Civ.   Proc,   §        See   also,    generally,   supra,    note   I, 
1626;   Hun's  Ct.    Rules  (1896),  No.   60     p.  689. 
et  seq.  2.  Iowa.  —  Code  (1897),  §  4287  et  seq. 

This  is  substantially  the  form  set  out  See  also,  generally,  supra,  note  i, 
in  2  Abbotts'  F.  571.  p.  689. 
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It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that  the 
plaintiff  do  have  and  recover  of  and  from  the  defendant  the  sum  of 
three  thousand  dollars,  judgment,  with  interest  at  the  rate  of  six  per 
cent,  and  costs  of  suit,  taxed  at  thirty  dollars,  and  the  sum  of  ten  dol- 
lars paid  by  the  plaintiff  for  the  necessary  abstracts  of  title  and  as 
taxes  on  said  land,  and  the  further  sum  of  one  hundred  dollars  as 
attorney's  fees,  as  provided  in  the  stipulations  of  said  mortgage, 
making  the  costs  in  the  aggregate  the  sum  of  one  hundred  and  forty 
dollars,  and  the  equity  of  redemption  of  the  said  defendants  in  and 
to  said  land  is  forever  barred  and  foreclosed  as  provided  by  law,  and 
the  said  judgment,  interest  and  costs  are  hereby  declared  a  lien  on 
said  premises  from  the  date  of  the  mortgage  above  described,  and  a 
special  execution  is  awarded  for  the  sale  of  the  above  described  mort- 
gaged premises,  or  so  much  of  the  same  as  may  be  necessary  to 
satisfy  this  judgment,  interest  and  costs,  and  all  costs  to  accrue,  and 
a  general  execution  is  awarded  against  the  defendants  Richard  Roe 
and  Rachel  Roe  for  any  balance  remaining  unpaid  after  exhausting  the 
mortgaged  property. 

John  Marshall,  Judge. 

Filed  in  my  ofifice  this  ninth  day  of  October,  a.  d.  \W9. 

Calvin  Clark,  Clerk. 

ddd.  Providing  for  Sale  bv  Special  Master  Commissioner. 
Form  No.  14072.' 

(  Title  of  cause  as  in  Form  No.  11811. ) 

This  cause  came  on  to  be  heard  on  the  pleadings  and  evidence, 
and  on  consideration  thereof  the  court  finds  that  the  allegations  of 
the  petition  are  true,  and  that  there  is  due  the  plaintiff  from  the 
defendant  on  the  note  and  mortgage  set  forth  in  plaintiff's  petition 
the  sum  of  one  hujidred  thousand  dollars  {%100 ,000.00),  which  bears 
interest  from  the  sixth  day  oi  April,  i898,  and  that  the  same  is  a  good 
and  valid  lien  and  the  first  lien  upon  the  premises  described  in  plain- 
tiff's petition. 

Therefore,  it  is  considered  that  the  plaintiff  recover  of  the  defend- 
ant the  sum  of  one  hundred  thousand  doUars  (^100,000. 00),  with  interest 
from  April  sixth,  i898,  and  also  his  costs  of  suit. 

It  is  ordered  and  decreed  that  unless  the  costs  of  this  suit,  together 
with  the  amount  found  due  the  plaintiff,  with  interest,  shall  be  paid 
within  fve  days  from  the  date  of  this  decree,  the  defendant's  equity 
of  redemption  in  the  premises  described  in  said  petition  shall  be  fore- 
closed, and  it  being  shown  to  the  court  that  the  bond  oi  John  Jones, 
sheriff  of  Cuyahoga  county,  state  of  Ohio,  is  insufficient  to  afford 
proper  security,  and  that  said  Johti  Jones  has  failed  to  give  an  addi- 
tional bond  as  ordered  by  the  court,  it  is  ordered  that  an  order  of 
sale  shall  be  issued  to  John  Smith,  who  is  hereby  appointed  a  special 
master  commissioner  ^  for  the  purpose,  directing  him   to  appraise, 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  See  also,  generally,  supra,  note  i,  p. 
§§  5399.  1230—2.  6S9. 

This  judgment  is  copied  from  the  2.  Reasons  for  appointing  master  corn- 
original  papers  in  the  case.  missioner  instead  of  sheriff   should  be 
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advertise  and  sell  said  premises,  according  to  law,  and  from  the  pro- 
ceeds of  such  sale  he  shall  pay,  first,  the  costs  of  this  suit  and  any 
taxes,  interest,  penalties  and  assessments  due  on  said  premises,  and 
second,  to  the  plaintiff  said  sum  of  one  himdred  thousand  dollars,  with 
interest  as  aforesaid,  and  pay  the  balance,  if  any,  to  the  defendant. 
It  is  ordered  that  said  John  Smith,  before  entering  upon  his  duties  as 
special  master  commissioner,  shall  give  an  undertaking,  to  the  ap- 
proval of  the  court,  in  the  sum  of  one  hundred  thousand  doWdiVS,  and  said 
'John  Smith  presenting  to  the  court  his  undertaking  of  the  amount 
aforesaid  with  James  Smith  and  James  Jones  as  sureties,  the  said 
undertaking  is  approved. 

It  is  ordered  that  a  minute  of  this  proceeding  be  entered  on  the 
margin  of  the  record  of  said  mortgage. 

(bb)  Not  Containing  Personal  Judgment, 
aaa.  In  General. 

Form  No.  14073. 
(Precedent  in  Frazier  v.  Miles,  10  Neb.  11 1.)* 

[(7/V/<?  of  court  and  cause  as  in  Form  No.  11863.)]^ 
Now  comes  the  plaintiff,  and  the  defendants,  having  been  duly 
served  with  notice  and  brought  into  court  herein,  and  failing  to 
answer  or  otherwise  plead,  make  default.  It  is  therefore  ordered 
that  a  default  be  and  the  same  hereby  is  entered  against  all  the 
defendants,  and  the  court  do  find  that  there  is  due  to  plaintiff  from 
defendant,  Francis  X.  Fraziet;,  on  the  note  described  in  the  petition, 
the  sum  of  %711.75,  and  that  the  same  shall  draw  interest  at  the  rate 
of  twelve  per  cent,  per  annum  until  paid,  and  that  the  same  is  secured 
by  mortgage  upon  the  real  estate  described  in  plaintiff's  petition,  and 
that  said  sum  is  the  first  and  prior  lien  on  said  real  estate  against  all 
the  defendants  herein,  or  any  right  or  title  they  may  have  or  claim 
therein.  It  is  therefore  considered,  adjudged,  and  decreed  that  the 
said  mortgage  be  and  the  same  hereby  is  foreclosed  against  each  and 
all  of  the  defendants,  and  that  the  said  Francis  X.  Frazier  pay  the 
said  amount,  with  twelve  per  cent,  per  annum  interest,  and  that  in 
default  of  such  payment  the  sheriff  of  said  county,  who  is  hereby 
appointed  special  master  commissioner  for  that  purpose,  be  and  is 
hereby  ordered  to  appraise,  advertise,  and  sell  said  real  estate,  to-wit: 
{describing  realty)  *  *  *  ,  as  upon  execution,  and  apply  the  proceeds 
of  such  sale  in  satisfaction  of  the  said  amount  due  plaintiff,  as  afore- 
said, and  costs  of  suit  taxed  at  %n.60. 

[(^Signature  of  Judge  as  in  Form  No.  11863.)]^ 

stated    in    the   decree.     Bates'   Anno,  were  not  concluded  by  the  recitals  of 

Stat.  Ohio  (1897),  §  5399^/ j'^'5'.    See  also  this    decree    from    showing    want    of 

Bates'  Anno.   Stat.  Ohio  (1897),  §  1230  proper  service,   but  no   objection   was 

— 2,  relating  to  the  appointment  of  a  made  as  to  the  form, 

master  commissioner  to  make  the  sale  See  also,  generally,  supra,  note  i,  p. 

when    the   bond   of   the   sheriff   is   in-  689. 

sufficient.  2.  The  matter  to  be  supplied  within 

1.  The  court  held  that  the  defendants  []  will  not  be  found  in  the  reported  case. 
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bbb.  Appointing  Trustee  to  Make  Sale. 
Form  No.  14074.' 

{Commencement  as  in  Form  No.  12155.') 

It  is  thereupon  this  tenth  day  of  October.,  a.  d.  18PP,  by  the  Circuit 
Court  of  Baltimore  City,  in  equity,  adjudged,  ordered  and  decreed  that 
the  mortgaged  premises  in  the  said  bill  of  complaint  oi  John  Doe,  the 
said  plaintiff,  be  sold';  {continuing  and  concluding  as  in  Form  No.  lJf.062, 
after  *). 

bb.  Upon  Referee's  Report. 
(aa)  In  General. 

Form  No.  14075.* 

{Commencement  as  in  Form  No.  12126.) 

This  cause  coming  on  to  be  heard  in  the  presence  oi  James  Brown, 
solicitor  and  of  counsel  with  the  complainant,  the  complainant's  bill 
having  been  heretofore  taken  as  confessed  against  John  Fen  and 
Richard  Den  of  the  defendants;  whereupon,  and  upon  reading  a 
report  upon  file,  made  by  Abraham  Kent,  esquire,  one  of  the  masters 
of  this  court,  bearing  date  the  seventh  day  oi  July  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety- seven,  from  all  which  it 
appears  that  there  was  due  to  the  complainant  on  the  day  of  the 
making  of  the  said  report,  for  principal  and  interest  on  his  mortgage, 
the  sum  of  three  thousand  four  hundred  and  forty  dollars  and  sixty 
cents,  and  to  the  defendant  Richard  Den  the  sum  of  one  thousand  one 
hundred  and  forty  dollars  and  thirty-two  cents;  that  the  same  premises 
are  comprised  in  the  respective  mortgages  of  the  complainant  and 
last  aforesaid  defendant,  and  that  the  mortgage  of  complainant  is 
first  in  registry  and  execution,  and  is  entitled  to  priority  of  payment; 
and  that  the  mortgage  of  defendant  Richard  Den  is  second  in  regis- 
try and  execution,  and  is  entitled  to  be  secondly  paid;  and  that  it  is 
necessary  and  advisable  that  the  whole  of  the  mortgaged  premises 
should  be  sold  to  raise  and  pay  the  money  so  due  as  aforesaid;  and 
no  cause  being  shown  or  appearing  to  the  contrary  — 

It  is  thereupon,  on  this  fourth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ?iinety-seven,  by  me,  Alexander 
T.  McGill,  Chancellor  of  the  state  of  New  Jersey,  ordered,  adjudged 
and  decreed,  and  the  said  chancellor  doth,  by  virtue  of  the  power 
and  authority  of  this  court,  hereby  order,  adjudge  and  decree  that 
the  said  report,  and  all  the  matters  and  things  therein  contained,  do 
stand  ratified  and  confirmed,  and  that  the  said  mortgaged  premises 
be  sold,  to  raise  and  satisfy  the  money  due  to  the  said  complainant, 
that  is  to  say,  to  pay  and  satisfy  to  the  said  complainant  the  sum  of 
three  thousand  four  hutidred  and  forty  dollars  and  sixty  cents,  together 
with  lawful  interest  thereon,  to  be  computed  from  the  seventh  day  of 

1.  Maryland.  —  Gen.  Eq.  Ct.  Rules,  2.  New  Jersey.  —  Gen.  Stat.  (1895), 
No.  12;  Pub.  Gen.  Laws  (i883),  art.  p.  2111,  %  ^i  et  seq.\  Ch.  Ct.  Rules,  No. 
66.  iX  et  seq. 

See  also,  generally,  supra,  note  i,  See  also,  generally,  supra,  note  i, 
p.  689.  p.  689. 
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July  in  the  year  our  Lord  one  thousand  eight  hundred  and  ninety- 
seven^  being  the  date  of  the  master's  report,  with  the  costs  in  this 
cause  to  be  taxed;  and  in  the  second  place  to  pay  unto  the  defend- 
ant Richard  Den  the  sum  of  one  thousand  one  hundred  and  forty  dollars 
and  thirty-two  cents,  together  with  lawful  interest  thereon  as  afore- 
said, with  costs  to  be  taxed. 

And  it  is  further  ordered,  adjudged  and  decreed  that  there  be 
allowed  and  paid  to  the  complainant  a  counsel  fee  of  three  hundred 
dollars,  and  that  a  writ  of  fieri  facias  do  issue  for  that  purpose  out  of 
this  court,  directed  to  the  sheriff  of  the  county  of  Bergen,  command- 
ing him  to  make  sale,  according  to  law,  of  the  said  mortgaged  prem- 
ises, and  that  out  of  the  money  arising  from  such  sale  he  pay  to  the 
complainant  or  to  his  solicitor  said  debt,  interest  and  costs,  and  in 
case  more  money  should  be  raised  by  the  said  sale  than  shall  be  suf- 
ficient to  answer  such  payment,  that  such  surplus  be  brought 
into  this  court,  to  abide  the  further  order  of  the  court,  unless  other- 
wise previously  disposed  of  by  the  order  of  this  court;  and  that  the 
said  sheriff  make  return  without  delay  of  his  proceedings  by  virtue 
of  the  said  writ. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  defend- 
ants stand  absolutely  debarred  and  foreclosed  of  and  from  all  equity 
of  redemption  of,  in  and  to  the  said  mortgaged  premises,  when  sold 
as  aforesaid  by  virtue  of  this  decree. 

Alexander  T.  McGill,  Chancellor. 

{bb)  Containing  Deficiency  Judgment, 
aaa.  Genbrally.1 

1.  Final  decree  ordering  sale,  where  adjudged  and  decreed,  and  the  court, 
the  whole  amount  secured  by  the  mort-  by  virtue  of  the  authority  therein 
gage  is  due  and  the  premises  cannot  vested,  doth  order,  adjudge  and  decree, 
be  sold  in  parcels,  will  be  found  in  3  that  the  said  report  and  all  things  therein 
Hoffm.  Ch.  Pr.  CCXLIII.  The  decree,  contained,  do  stand  ratified  and  con- 
omitting  the  formal  parts,  is  as  follows:  firmed;  and  it  is  further  ordered, 
"On  reading  and  filing  the  report  of  adjudged  and  decreed,  that  all  and 
Julius  Rhoades,  one  of  the  masters  of  singular  the  said  mortgaged  premises 
this  court,  bearing  date  the  thirteenth  mentioned  in  the  bill  of  complaint  in 
day  of  May,  one  thousand  eight  hun-  this  cause,  and  therein  described  as 
dred  and  thirty-seven,  to  whom  it  was  follows,  to  wit,  {describing  premises'), 
referred  to  compute  the  amount  due  to  be  sold  at  public  auction  under  the 
the  complainant  upon  the  bond  and  direction  of  one  of  the  masters  of 
mortgage  described  in  the  bill  of  com-  this  court,  unless  previous  to  said 
plaint  filed  in  this  cause;  by  which  re-  sale  the  said  mortgagor  pay  said  sum 
port  it  appears  that  there  was  due  to  of  six  hundred  and  eighty  dollars,  and 
the  complainants  at  the  date  of  said  interest  thereon  from  the  thirteenth 
report,  on  the  said  bond  and  mortgage  day  of  May,  one  thousand  eight  hun- 
for  principal  and  interest,  the  sum  dred  and  thirty-seven,  and  the  com- 
of  six  hundred  and  eighty  dollars  and  plainants'  costs  of  this  suit  to  be  taxed, 
seventy-Jive  cents;  and  on  reading  and  that  the  said  sale  be  made  in  the  county 
filing  the  affidavit  of  Oliver  Ellsworth,  of  Albany,  where  the  said  mortgaged 
solicitor  for  the  complainant,  showing  premises  are  situated,  that  the  said 
the  regularity  of  the  proceedings,  to  master  give  public  notice  of  the  time 
take  the  bill  in  this  cause  as  confessed,  and  place  of  such  sale,  according  to 
and  on  motion  oi Joseph  Story,  of  coun-  the  course  and  practice  of  this  court, 
sel  for  the  complainants,  it  is  ordered,  and   that   the  complainant,  or  any  of 
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Form  No.  14076,' 

{Commencement  as  in  Form  No.  12118.^ 

And  now  on  this  day  comes  the  complainant,  by  Jeremiah  Mason, 
solicitor,  and  it  appearing  to  the  court  that  process  was  duly  served 
upon  the  defendant,  according  to  the  rules  and  practice  of  this  court, 
and  it  further  appearing  that  on  the  rule  day  in  May  a  decree  pro  con- 
fesso  was  regularly  entered  against  the  defendant  for  want  of  plea, 
answer  or  demurrer. 

And  the  court  having  ordered  this  cause  to  be  referred  to  James 
Warren,  Esq.,  a  special  master  in  chancery,  to  take  proofs  of  the 
matters  stated  in  the  bill  and  to  compute  the  amount  due  the  com- 
plainant upon  the  note  and  mortgage  mentioned  in  said  bill,  and  the 
said  master  having  made  report  thereof  to  the  court,  which  said  report 
is  hereby  approved  and  confirmed  by  the  court;  and  thereupon  this 
cause  coming  on  for  a  final  hearing  upon  the  bill  and  the  said  report 
of  the  master,  and  the  court  being  fully  advised  in  the  premises,  doth 
find: 

That  the  allegations  in  said  bill  contained  are  true,  as  therein  stated; 
that  the  court  has  jurisdiction  of  the  subject-matter  and  the  parties 
in  this  cause;  and  that  the  equity  of  this  cause  is  with  the  complainant; 
and  that  there  is  now  due  from  the  de.iQnddiX\X.  Richard  Roe  to  the  com- 
plainant for  principal  and  interest  on  note  and  mortgage,  the  sum  of 
two  thousand  two  hundred  and  thirty-four  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that  the 


the  parties  in  this  cause,  may  be- 
come the  purchaser  of  the  mortgaged 
premises  on  the  said  sale,  and  that 
the  said  master  pay  to  the  com- 
plainant, as  to  his  solicitor,  out  of 
the  proceeds  of  such  sale,  his  costs  in 
this  suit  to  be  taxed;  and  also  the  sum 
of  six  hundred  and  eighty  dollars,  being 
the  amount  secured  by  the  said  bond 
and  mortgage  and  unpaid  as  reported 
as  aforesaid,  together  with  the  legal  in- 
terest thereon  from  the  date  of  the  said 
report,  or  so  much  thereof  as  the  pur- 
chase money  of  the  mortgaged  prem- 
ises will  pay  of  the  same,  and  that  the 
master  take  his  receipt  for  the  amount 
so  paid,  and  file  the  same  with  his  re- 
port, and  that  he  bring  the  surplus 
moneys  arising  from  the  said  sale,  if 
any  there  shall  be,  into  court  without 
delay,  to  abide  the  farther  order  of  the 
court;  and  it  is  further  ordered  and  de- 
creed, that  the  purchaser  or  purchasers 
of  the  said  mortgaged  premises  at  such 
sale,  be  let  into  the  possession  thereof, 
and  that  any  of  the  parties  in  this  cause 
who  may  be  in  possession  of  the  said 
premises,  or  any  part  thereof,  and  5ny 
person  who  since  the  commencement 
of  this  suit  has  come  into  possession 
under  them,  or  either  of  them,  deliver 
possession  thereof  to  such  purchaser  or 
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purchasers  on  production  of  the  mas- 
ter's deed  for  such  premises,  and  a  cer- 
tified copy  of  the  order  confirming  the 
report  of  the  sale  after  such  order  has 
become  absolute;  and  it  is  further  or- 
dered and  decreed,  that  if  the  moneys 
arising  from  such  sale  are  insuflScient 
to  pay  the  amount  so  reported  as  ac- 
tually due  the  said  complainant  with 
the  interest  and  costs  as  aforesaid,  that 
the  said  master  specify  the  amount  of 
such  deficiency  in  his  report  of  the  sale, 
and  that  on  the  coming  in  and  con- 
firmation of  said  report,  the  defendant 
Richard  Roe,  who  is  personally  liable 
for  the  payment  of  the  debt  secured  by 
the  said  mortgage,  pay  to  the  com- 
plainant the  amount  of  such  deficiency, 
with  interest  thereon  from  the  date  of 
the  said  last  mentioned  report,  and  that 
the  complainant  have  execution  there- 
for." 

Although  chancery  practice  is  no 
longer  in  vogue  in  A^ew  York,  this  form 
will  be  useful,  in  such  jurisdictions  as 
have  retained  that  practice,  as  a  model 
under  the  chancery  practice. 

1.  Florida.  —  Rev.  Stat.  (1892),  § 
1987  et  seq. 

See  also,  generally,  supra,  note  I, 
p.  689. 
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defendant  pay  to  the  complainant,  within  three  days  from  this  date, 
the  said  sum  of  two  thousand  three  hundred  and  thirty-four  do\\dLXS,vi\t\\. 
legal  interest  to  be  computed  thereon  from  this  day  until  paid,  and 
also  the  sum  of  one  hundred  and  Jifty  dollars  reported  by  the  master  as 
a  reasonable  solicitor's  fee  for  foreclosing  said  mortgage,  and  also  the 
costs  of  this  suit. 

And  it  is  further  ordered,  adjudged  arid  decreed,  that  in  default  of 
said  payments  being  made,  as  aforesaid,  by  the  defendant,  then,  and 
in  that  case,  the  said  mortgaged  premises  mentioned  in  the  bill  of  com- 
plaint in  this  cause,  to  wit:  (insert  description^,  or  so  much  thereof  as 
may  be  sufficient  to  realize  the  amount  so  due  the  complainant, 
principal  and  interest,  and  also  the  costs  of  this  suit,  including  the 
solicitor's  fees  as  aforesaid,  and  the  fees,  disbursements  and  commis- 
sions on  the  sale  therein  mentioned  and  which  may  be  sold  separately 
without  material  injury  to  the  parties  interested,  be  sold  at  public 
auction  for  cash  in  hand  to  the  highest  and  best  bidder,  in  front  of  the 
court-house  door,  in  the  said  county  of  Leon;  tha.t  fames  Warren, 
special  master  in  chancery  of  this  court,  execute  this  decree;  that  he 
give  public  notice  of  the  time  and  place  of  sale  by  previously  pub- 
lishing the  same  for  the  space  of  thirty-one  days,  in  a  newspaper 
published  in  said  county  of  Leon,  and  that  the  complainant  or  any  of 
the  parties  in  this  cause  may  become  the  purchaser  or  purchasers  at 
said  sale;  that  the  said  master,  on  such  sale  being  made,  execute  a 
deed  to  each  purchaser  of  said  premises,  or  any  portion  thereof. 

And  the  said  master,  out  of  the  proceeds  of  such  sale,  shall  retain 
his  fees,  disbursements  and  commissions  on  said  sale;  that  he  pay  the 
officers  of  this  court  their  costs  in  this  suit;  that  he  pay  to  the  com- 
plainant's solicitor  his  fees  for  foreclosing  said  mortgage  as  herein 
allowed;  that  he  pay  the  unpaid  taxes  due  upon  said  premises, 
and  that  out  of  the  remainder  of  said  proceeds  he  pay  to  the  com- 
plainant, or  his  solicitor  of  record,  the  said  sum  of  two  thousand  three 
hundred  and  thirty-four  dollars,  and  an  attorney's  fee  of  ane  hundred 
and  fifty  dollars,  together  with  the  legal  interest  thereon  from  the 
date  of  this  decree  to  the  day  of  sale;  or,  if  such  remainder 
shall  be  insufficient  to  pay  the  whole  of  said  amount  and  interest  as 
aforesaid,  then  that  he  apply  said  remainder  to  the  extent  to  which 
it  may  reach  in  satisfaction  of  said  amount  and  interest;  and  that 
the  said  master  take  receipts  from  the  respective  parties  to  whom  he 
may  have  made  payments  as  aforesaid,  and  file  the  same  together 
with  his  report  of  sale  in  this  court.  And  that  in  case  the  said 
premises  shall  sell  for  more  than  sufficient  to  pay  the  principal, 
interest  and  cost,  and  fees  of  this  suit,  then  the  said  master,  after 
making  payments  as  aforesaid,  bring  such  surplus  moneys  into  court, 
without  delay,  to  abide  the  further  order  thereof. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  defend- 
ants Richard  Roe  and  Samuel  Short,  and  all  persons  claiming  by, 
through  or  under  them  since  the  commencement  of  this  suit,  be  for- 
ever barred  and  foreclosed  from  all  equity  of  redemption  and  claim 
of,  in  and  to  the  said  mortgaged  premises,  or  any  part  thereof. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  upon  the 
execution  and  delivery  of  the  conveyance  or  conveyances  as  afore- 
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said,  the  said  purchaser  or  purchasers,  his,  her  or  their  representa- 
tives or  assigns,  be  let  into  possession  of  the  portion  of  said  mort- 
gaged premises  so  conveyed  to  him,  her  or  them,  and  that  any  of  the 
parties  in  this  cause,  who  may  be  in  possession  of  said  premises,  or 
any  part  thereof,  and  any  person  who,  since  the  commencement  of 
this  suit,  has  come  into  possession  under  them,  or  either  of  them,  on 
the  production  of  the  master's  deed  of  conveyance,  shall  surrender 
possession  thereof  to  such  purchaser  or  purchasers,  their  representa- 
tives or  assigns,  and,  on  refusal  so  to  do,  will  be  considered  in  con- 
tempt of  this  court. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  if  the  moneys 
arising  from  said  sale  shall  be  insufficient  to  pay  the  amount  so  due 
complainant,  with  interest  as  aforesaid,  after  deducting  the  costs, 
fees  and  expenses  of  sale  as  aforesaid,  said  master  specify  the 
amount  of  such  deficiency  in  his  report  of  said  sale,  and  that  on  the 
coming  in  and  confirmation  of  said  report,  the  di&i^wA^wX.  Richard  Roe, 
who  is  personally  liable  for  the  payment  of  the  debt  secured  by  said 
mortgage,  pay  to  the  complainant  the  amount  of  such  deficiency,  with 
interest  thereon  from  the  date  of  such  last  mentioned  report,  and 
that  the  complainant  have  execution  therefor. 

It  is  further  ordered,  that  the  said  master  in  chancery  report  his 
proceedings  in  the  premises  to  the  court. 

John  Marshall,  Judge. 

Form  No.  14077.* 

{Commencement  as  in  Form  No.  1212Jlf..') 

This  cause  having  been  brought  on  to  be  heard  on  the  bill  of  com- 
plaint filed  therein  taken  as  confessed  by  the  said  defendant,  on 
reading  and  filing  the  report  of  A.  L.  Chandler,  one  of  the  Circuit 
Court  Commissioners  in  and  for  said  county  of  Shiawassee,  to  whom,  by 
an  order  of  this  court  heretofore  made  in  this  cause,  it  was  referred 
to  ascertain  and  compute  the  amount  due  to  the  complainant  on  the 
note  and  mortgage  mentioned  and  set  forth  in  the  said  bill  of  com- 
plaint, which  report  bears  date  the  seventh  day  oi February,  a.  d.  \?>96, 
from  which  it  appears  there  was  due  to  the  said  complainant  at  the 
date  of  said  report,  for  principal  and  interest,  the  sum  of  eight  thousand 
nine  hundred  and  seventy-six  dollars,  and  on  reading  and  filing  the 
affidavit  of  Alex.  D.  Fowler,  the  solicitor  for  said  complainant,  show- 
ing the  regularity  of  the  proceedings  in  this  cause,  to  take  said  bill  of 
complaint  as  confessed,  and  on  motion  oi  Alex.  D.  Fowler,  solicitor, 
and  of  counsel  for  said  complainant,  it  is  ordered,  adjudged  and 
decreed,  and  this  court,  by  virtue  of  the  authority  therein  vested,  doth 
order,  adjudge  and  decree,  that  the  said  report  and  all  things  therein 
contained  do  stand  ratified  and  confirmed.  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  said  defendant  pay  or  cause  to  be  paid 
to  said  complainant,  or  to  his  solicitor,  the  amount  so  reported  to  be 
due  as  aforesaid  with  the  interest  thereon,  at  the  rate  of  six  per  cent, 
per  annum  from  the  date  of  said  report,  and  the  costs  of  the  said 

1.  Michigan. —  Laws   (1899),    p.  310;         See    also,   generally,   supra,    note   i, 
Comp.    Laws   (1897),  §  t^x^  et  seq.\  Ch.     p.  689. 
Ct.  Rules  (1896),  No.  28. 
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complainant  by  him  about  his  suit  in  this  behalf  expended,  to  be 
taxed  for  the  proceedings  taken  and  had  in  this  cause  to  foreclose 
the  mortgage  aforesaid,  on  or  before  the  second  day  of  May,  in  the 
year  one  thousand  eight  hundred  and  ninety-six\  and  in  default 
thereof,  that  all  and  singular  the  said  mortgaged  premises  mentioned 
in  the  bill  of  complaint  in  this  cause,  and  hereinafter  described,  or  so 
much  thereof  as  may  be  sufficient  to  raise  the  amount  so  as  aforesaid 
decreed  to  be  due  to  the  complainant  with  the  interest  thereon  and 
the  costs  in  this  case,  and  the  costs  and  expenses  of  sale,  and  which 
may  be  sold  separately  without  material  injury  to  the  parties 
interested,  be  sold  at  public  auction,  by  or  under  the  directions  of 
A.  L.  Chandler,  a  Circuit  Court  commissioner  for  the  said  county  of 
Shiawassee,  at  any  time  after  the  said  second  day  of  May,  in  the  year 
one  thousand  eight  hundred  and  ninety-six;  that  the  said  sale  be  made 
in  the  county  of  Shiawassee;  that  the  said  commissioner  give  public 
notice  of  the  time  and  place  of  such  sale,  according  to  the  course  and 
practice  of  this  court  and  the  statute  in  such  case  made  and  provided, 
and  that  the  complainant,  or  any  of  the  parties  in  this  cause,  may 
become  the  purchaser  or  purchasers;  that  the  said  comfuissiotier 
execute  a  deed  to  the  purchaser  or  purchasers  of  the  said  premises  on 
the  said  sale;  and  that  the  said  cotnmissioner,  out  of  the  proceeds  of 
said  sale,  pay  to  the  complainant  or  to  his  solicitor  costs  in  this  suit 
to  be  taxed,  and  also  the  amount  so  decreed  to  be  due  as  aforesaid, 
and  the  interest  thereon,  at  the  rate  of  six  per  cent,  per  annum  from 
the  date  of  this  decree,  or  so  much  thereof  as  the  amount  realized 
from  the  sale  of  the  premises  aforesaid  will  pay  of  the  same;  and  that 
the  said  commissioner  take  receipt  for  the  amounts  so  paid,  and  file 
the  same  with  a  report  of  such  sale  and  of  his  doings  thereon;  and 
that  he  bring  the  surplus  moneys  arising  from  said  sale,  if  any  there 
be,  into  this  court  without  delay,  to  abide  the  further  order  of  this 
court. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  defend- 
ants and  all  persons  claiming  or  to  claim  from  or  under  them  be  for- 
ever barred  and  foreclosed  of  and  from  all  equity  of  redemption,  and 
claim  of,  in  and  to  the  said  mortgaged  premises  so  sold,  and  every 
part  and  parcel  thereof. 

And  it  is  further  ordered,  that  the  purchaser  or  purchasers  of  the 
said  mortgaged  premises  at  such  sale  be  let  into  possession  thereof, 
and  that  any  of  the  parties  to  this  cause,  who  may  be  in  possession  of 
the  said  premises,  or  any  part  thereof,  and  any  person  who,  since  the 
commencement  of  this  suit,  has  come  into  possession  under  them  or 
either  of  them,  deliver  possession  thereof  to  such  purchaser  or  pur- 
chasers, on  production  of  the  deed  of  the  said  commissioner  for  such 
premises,  and  a  certified  copy  of  the  order  confirming  the  report  of 
such  sale  after  such  order  has  become  absolute. 

And  it  is  further  ordered,  that  if  the  moneys  arising  from  said  sale 
shall  be  insufficient  to  pay  the  amount  so  as  aforesaid  decreed  to  be 
due  to  the  complainant  with  the  interest  thereon  and  costs  and 
expenses  of  sale  as  aforesaid,  the  said  commissioner  specify  the 
amount  of  such  deficiency  in  his  report  of  said  sale,  and  that  on  the 
coming  in  and  confirmation  of  said  report  of  sale  the  said  defendants 
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Alexander  Quinnin  and  Mary  E.  Quinnin,  who  are  personally  liable 
for  the  debt  secured  by  the  said  mortgage,  pay  to  the  complainant 
the  amount  of  such  deficiency,  with  interest  thereon  from  the  date  of 
such  report,  and  that  the  complainant  have  execution  therefor. 

The  description  and  particular  boundaries  of  the  property  author- 
ized to  be  sold  under  and  by  virtue  of  this  decree,  so  far  as  the  same 
can  be  ascertained  from  the  mortgage  above  referred  to  or  from  the 
bill  of  complaint  in  this  cause,  are  as  follows,  viz:  (^Here  insert 
description). 

James  Wilson,  Circuit  Judge. 
Alex.  D.  Fowler,  Solicitor  for  Complainant. 
Countersigned: 

E.  G.  Clements,  Register. 

Form  No.  14078.' 

(Co7nmencement  as  in  Form  No.  8268.') 

On  the  summons  and  complaint  duly  filed  in  this  action  and  all 
proceedings  thereon,  and  on  reading  and  filing  the  affidavit  oi  John 
Doe  and  notices  of  appearance,  showing  that  each  and  all  of  the 
defendants  herein  have  been  duly  personally  served  within  this  state 
with  the  summons  in  this  action,  or  have  voluntarily  appeared  therein 
by  their  respective  attorneys,  and  on  reading  and  filing  the  affidavit  of 
S.  IV.  Russell,  attorney  for  the  plaintiff,  proving  that  more  than  twenty 
days  had  elapsed  since  said  defendants  were  so  served  and  appeared 
as  aforesaid,  and  that  neither  of  the  defendants  had  served  any 
answer  or  demurrer  to  said  complaint;  and  that  due  notice  of  the 
pendency  of  this  action  was  duly  filed  in  the  office  of  the  clerk  of 
the  county  of  Washington  on  the  tefith  day  of  April,  one  thousand 
eight  hundred  and  ninety-eight,*  and  at  or  after  the  time  of  filing  the 
complaint,  and  an  order  of  reference  having  been  made  to  compute 
the  amount  due  to  the  plaintiff  upon  the  bond  and  mortgage  set 
forth  in  the  complaintf  and  on  reading  and  filing  the  report  oi  James 
Lawrence,  the  referee  named  in  said  order  of  reference,  by  which 
report  bearing  date  the  twentieth  day  oi  April,  i898,  it  appears  that 
the  sum  of  two  thousand  one  hundred  and  forty  AoWdirsvfdiS  due  thereon 
at  the  date  of  said  report; J 

Now,  on  motion  of  S.  W.  Russell,  attorney  for  the  plaintiff,  it  is 
ordered  and  decreed  that  the  said  report  of  said  referee  be  and  the 
same  is  hereby  in  all  respects  ratified  and  confirmed;  and  on  like 
motion  it  is  ordered,  adjudged  and  decreed,  that  the  mortgaged 
premises  described  in  the  complaint  in  this  action,  as  hereinafter  set 
forth,  or  such  part  thereof  as  is  sufficient  to  discharge  the  mortgage 
debt,  the  expenses  of  the  sale  and  the  costs  of  the  action  as  provided 
by  section  1626  and  section  1676  of  the  Code  of  Civil  Procedure,  and 
which  may  be  sold  separately  without  material  injury  to  the  parties 
interested,  be  sold  at  public  auction  at  the  court-house  in  the  village  of 
Salem,  county  of  Washington,  by  or  under  the  direction  of  the  sheriff 

1.  New   York.  —  Code  Civ.   Proc,  §        See   also,   generally,   supra,    note  i, 
1626  et  seq.;  Hun's  Ct.  Rules  (1896),  No.     p.  689. 
60  et  seq. 
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of  said  county,  that  the  said  sheriff  give  public  notice  of  the  time  and 
place  of  such  sale,  according  to  law,  and  the  rules  and  practice  of  this 
court;  that  either  or  any  of  the  parties  to  this  action  may  purchase 
at  such  sale;  and  that  the  said  sheriff  execute  to  the  purchaser  or 
purchasers  a  deed  or  deeds  of  the  premises  sold;  that  out  of  the 
proceeds  of  the  sale  he  pay  the  expenses  of  the  sale,  as  provided  in 
section  1676  of  the  Code  of  Civil  Procedure  aforesaid,  and  that  the 
said  sheriff  pay  to  the  plaintiff  or  his  attorney  the  sum  of  sixty-nine 
dollars  adjudged  to  the  plaintiff  for  costs  and  disbursement  in  this 
action,  with  interest  thereon  from  the  date  hereof,  together  with  an 
additional  allowance  of  twenty-four  dollars  and  seventy-three  cents, 
and  also  the  said  amount  so  reported  due  as  aforesaid,  together  with 
the  legal  interest  thereon,  from  the  date  of  the  said  report,  or  so 
much  thereof  as  the  purchase  money  of  the  mortgaged  premises  will 
pay  of  the  same,  take  a  receipt  therefor,  and  file  it  with  his  report 
of  sale;  that  he  deposit  the  surplus  moneys  (if  any)  with  the  clerk 
of  this  court  (within  y?z'^  days  after  he  receives  the  same),  to  the 
credit  of  this  action,  to  be  drawn  only  on  the  order  of  the  court, 
signed  by  a  justice  of  the  court;  and  that  he  may  make  a  report  of 
such  sale,  and  file  it  with  the  clerk  of  this  court  with  all  convenient 
speed;  that  if  the  proceeds  of  such  sale  be  insufficient  to  pay  the 
amount  so  reported  due  to  the  plaintiff  with  interest  and  costs  as 
aforesaid,  the  said  sheriff  specify  the  amount  of  such  deficiency  in 
his  report  of  sale,  and  that  the  defendant  Richard  Roe  pay  the  same 
to  plaintiff  and  that  said  plaintiff  have  execution  therefor;  and  that 
the  purchaser  or  purchasers  at  such  sale  be  let  into  possession  on 
production  of  the  sheriff's  deed  or  deeds.  § 

And  it  is  further  ordered,  adjudged  and  decreed,  that  each  and  all 
of  the  defendants  in  this  action  and  all  persons  claiming  under  them, 
or  any  or  either  of  them,  after  the  filing  of  such  notice  of  pendency 
of  this  action,  be  and  they  are  hereby  forever  barred  and  foreclosed 
of  all  right,  claim,  lien,  title,  interest  and  equity  of  redemption  in 
said  mortgaged  premises  and  each  and  every  part  thereof. 

The  following  is  a  description  of  the  said  mortgaged  premises 
hereinbefore  mentioned:  {insert  description).\ 

Enter:  John  Marshall,  J.  6".  C. 

Form  No.  i  4079.' 

^™' ForTNo^^'lim^  '''  '''  [  Judgment  of  Foreclosure  and  Sale. 

The  summons  and  complaint  herein  having  been  duly  and  person- 
ally served  on  the  defendants  as  follows,  by  delivering  a  copy  of  each 
to  each  of  said  defendants  in  said  county;  and  the  defendant  Richard 
Roe  having  duly  served  an  answer  herein;  and  the  other  defendants 
having  made  default,  as  appears  by  the  affidavit  oi  James  Ware,  one 
of  plaintiff's  attorneys,  indorsed  on  the  complaint;  and  it  appearing 
by  the  certificate  of  the  clerk  of  this  court  that  due  notice  of  the 
pendency  of  the  action  and  the  complaint  were  filed  in  his  office  on 

1.  South  Carolina. — Code  Civ.  Proc.  See  also,  generally,  supra,  note  i, 
(1893),  §  188.  p.  689. 
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the  ninth  day  of  January^  \W8\  and  an  order  of  reference  having 
been  made  to  Milton  Moore,  master  for  Spartanburg  county,  to  com- 
pute and  ascertain  the  amounts  due  to  the  plaintiff  on  the  note  and 
mortgage  set  forth  in  the  complaint,  and  the  said  master  having 
made  his  report,  dated  tht  fifteenth  day  oi  April,  iS98,  whereby  it 
appears,  among  other  things,  that  there  was  due  and  owing  at  the 
date  of  said  report,  as  follows:  To  the  plaintiff,  on  the  note  and 
mortgage  set  forth  in  the  complaint,  the  sum  of  two  thousand  one  hun- 
dred and  seventy-four  dollars;  and  on  hearing  the  pleadings  in  this 
action,  now,  on  motion  of  plaintiff's  attorneys,  it  is  adjudged,  ordered 
and  decreed: 

1.  That  there  is  now  due  to  the  plaintiff  on  the  note  and  mortgage 
set  forth  in  the  complaint  the  sum  of  two  thousand  one  hundred  and 
seventy-four  doWdiV?,,  with  interest  from  Xht  fifteenth  day  oi  April,  iS98. 

2.  That  the  defendant  do,  on  or  before  the  twentieth  day  of  May, 
i898,  pay  to  the  plaintiff,  or  his  attorneys,  the  sum  of  two  thousand 
one  hundred  and  seventy-four  dollars,  with  interest  from  the  fifteetith 
day  oi  April,  \W8,  together  with  the  costs  and  disbursements  of  the 
plaintiff  and  his  attorneys,  to  be  taxed  by  the  clerk. 

3.  That  on  default  of  payment  at  or  before  the  time  herein  indicated 
as  aforesaid,  the  mortgaged  premises  described  in  the  complaint, 
and  hereinafter  set  forth,  be  sold  by  the  sheriff  of  said  Spartanburg 
county,  at  public  auction,  before  the  court-house,  in  the  city  of  Spar- 
tanburg, in  the  county  aforesaid,  on  the  first  Monday  in  July  next,  or 
on  some  subsequent  and  convenient  salesday  thereafter,  on  the  fol- 
lowing terms,  that  is  to  say:  {stating  terms  of  sale). 

4.  That  the  said  sheriff,  by  advertisement,  according  to  law,  give 
notice  of  the  time  and  place  of  such  sale  and  the  terms  thereof;  that 
he,  the  said  sheriff,  do  execute  to  the  purchaser  or  purchasers  a  deed 
of  the  premises  sold,  and  that  the  plaintiff  or  any  other  party  to  this 
action  may  become  a  purchaser  at  such  sale,  and  that  if,  upon  such 
sale  being  made,  the  purchaser  or  purchasers  should  fail  to  comply 
with  the  terms  thereof,  the  said  sheriff  may  advertise  the  said  prem- 
ises for  sale  on  the  next  or  some  other  subsequent  salesday,  at  the 
risk  of  the  former  purchaser,  and  so  from  time  to  time  thereafter 
until  a  compliance  shall  be  secured. 

5.  That  after  deducting  the  amount  of  his  fees  and  expenses  in 
such  sale,  and  any  liens  upon  the  premises  so  sold  at  the  time  of  such 
sale,  for  taxes  then  due  and  payable,  he  do  apply  the  proceeds  of  sale 
as  follows: 

First:  to  the  payment  of  the  costs  and  disbursements  of  the  plain- 
tiff and  his  attorneys  in  this  action,  to  be  taxed  by  the  clerk,  includ- 
ing all  costs  of  clerk,  master  and  sheriff. 

Next,  and  secondly:  to  the  payment  to  the  plaintiff  or  his  attorneys 
of  the  said  amount  of  two  thousand  one  hundred  and  seventy-four  dollars, 
with  interest  from  the  fifteenth  day  of  April,  iS98,  due  to  the  plaintiff 
as  aforesaid. 

6.  That  if  the  proceeds  of  sale  be  insufficient  to  pay  the  amounts 
hereinbefore  authorized  to  be  paid  out  of  said  proceeds,  with  the  inter- 
est, costs,  disbursements  and  taxes,  as  aforesaid,  the  said  sheriff  do 
report  the  deficiency,  and  that  the  parties  hereto  entitled  to  such 
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deficiency  have  judgment  therefor  against  the  defendant  Richard  Roe, 
and  if  there  be  any  surplus  remaining  after  the  payment  of  said 
amounts,  interest,  costs,  disbursements  and  taxes,  that  the  said  sheriff 
do  report  such  surplus,  and  hold  the  same  subject  to  the  further  order 
of  this  court. 

7.  And  it  is  further  adjudged,  ordered  and  decreed,  that  upon  the 
making  of  the  sale  of  the  said  mortgaged  premises,  as  hereby  ordered, 
and  the  execution  and  delivery  to  the  purchaser  of  a  deed  of  the 
premises,  the  said  purchaser  or  purchasers  be  let  into  the  possession 
of  the  premises  on  production  of  the  deed. 

8.  And  it  is  further  adjudged,  ordered  and  decreed,  that  the 
defendants  Richard  Roe  and  John  Fen,  and  all  persons  whomsoever 
claiming  under  him  or  them,  be  forever  barred  and  foreclosed  of  all 
right,  title,  interest  and  equity  of  redemption  in  the  said  mortgaged 
premises  so  sold,  or  any  part  thereof. 

The  following  is  a  description  of  the  premises  herein  ordered  to  be 
sold:  All  that  lot,  piece  and  parcel  of  land  situate,  lying  and  being 
in  the  {insert  description^ 

John  Marshall,  Judge. 

Form  No.  14080.' 

{Commencement  as  in  Form  No.  IISSS.) 

The  summons  and  complaint  in  this  action  having  been  duly  served 
on  said  defendants  and  the  proof  of  such  service  having  been  made 
and  filed,  and  the  time  for  answering  said  complaint  having  expired 
and  no  answer,  demurrer  or  notice  of  appearance  having  been  filed, 
or  served  upon  or  received  by  the  attorney  of  said  plaintiff,  and  due 
proof  of  such  failure  to  appear,  answer  or  demur  having  been  made 
and  filed,  and  due  notice  of  the  pendency  of  the  action  having  been 
filed  in  the  office  of  the  register  of  deeds  of  Rock  county,  on  the  ninth 
day  of  November,  a.  d.  i897,  and  due  proof  of  such  filing  having  been 
made  and  filed,  and  an  order  of  reference  having  been  duly  made 
referring  to  James  Warren  to  compute,  ascertain  and  report  the 
amount  due  to  the  plaintiff  upon  the  note  and  mortgage  set  forth  in 
the  complaint: 

On  reading  and  filing  the  report  of  the  referee  named  in  the  order 
of  reference,  by  which  report,  bearing  date  the  fifteenth  day  of  April, 
A.  D.  \Zd8,  it  appears  that  at  the  date  of  said  report  there  was  due  the 
plaintiff  on  said  note  and  mortgage  the  sum  of  two  thousand  one  hun- 
dred and  eighty  dollars,  and  for  solicitor's  fee  the  sum  of  one  hundred 
dollars, 

Now,  therefore,  on  motion  of  C.  G.  Williams,  attorney  for  the 
plaintiff,  it  is  ordered  and  adjudged  by  the  court,  that  the  said  report 
be  and  the  same  is  hereby  confirmed,  and  that  there  is  due  to  the  plain- 
tiff, for  principal  and  interest  on  said  note  and  mortgage,  the  sum  of 
two  thousand  one  hundred  and  eighty  dollars,  and  for  solicitor's  fees, 
secured  by  said  mortgage,  the  further  sum  of  one  hundred  dollars, 
which  sum  is  a  reasonable  fee. 

1.   Wisconsin.  —  Stat.  (1898),  §  3154.     See  also,  generally,  supra,  note  i,  p.  689. 
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It  is  further  ordered  and  adjudged,  that  the  mortgaged  premises 
described  in  the  complaint  in  this  action,  and  hereinafter  described, 
or  so  much  thereof  as  may  be  sufficient  to  raise  the  amount  due  to 
the  plaintiff  for  principal,  interest  and  costs,  and  which  may  be  sold 
separately  without  material  injury  to  the  parties  interested,  be  sold 
at  public  auction,  in  the  county  of  Rock,  by  and  under  the  direction 
of  the  sheriff  of  said  county,  at  any  time  after  one  year  from  the  date 
of  this  judgment,  unless  previous  to  such  sale  said  premises  and  said 
judgment  shall  be  redeemed  in  the  manner  provided  by  law,  by  the 
payment  of  the  amount  of  such  judgment  and  costs,  and  interest 
thereon  at  the  rate  of  seven  per  cent,  per  annum,  and  all  subsequent 
costs  incurred  thereon. 

And  it  is  further  ordered  and  adjudged,  that  in  case  of  sale  pur- 
suant hereto,  the  said  sheriff  give  public  notice  of  the  time  and  place 
of  such  sale,  in  the  manner  provided  by  law;  that  either  or  any  of 
the  parties  to  this  action  may  purchase  at  such  sale;  that  the  said 
sheriff,  upon  the  compliance,  on  the  part  of  the  purchaser,  with  the 
terms  of  such  sale,  do  make,  execute  and  deliver  to  the  purchaser  or 
purchasers  a  deed  of  the  premises  so  sold,  setting  forth  each  tract  or 
parcel  of  the  lands  or  lots  so  sold,  and  the  sum  paid  therefor;  that 
out  of  the  money  arising  from  such  sale,  after  deducting  the  amount 
of  his  fees  and  expenses  of  such  sale,  the  said  sheriff  pay  to  the 
plaintiff  or  his  attorney  the  sum  oi  forty-nine  dollars  and  seventy  cents, 
adjudged  to  plaintiff  for  costs  and  disbursements,  and  said  sum  of 
one  hund7'ed  dollars  solicitor's  fees,  with  interest  thereon  from  the 
date  hereof,  at  the  rate  of  seven  per  cent,  per  annum,  and  also  the 
sum  of  two  thousand  one  hundred  and  eighty  dollars,  with  interest  at 
said  rate,  from  the  date  hereof,  or  so  much  thereof  as  the  purchase 
money  of  the  mortgaged  premises  will  pay  of  the  same,  take  a  receipt 
therefor,  and  file  it  with  his  report  of  sale;  that  the  said  sheriff  deposit 
the  surplus  money,  if  any,  arising  from  the  sale  of  said  mortgaged 
premises  under  this  judgment,  with  the  clerk  of  this-court,  subject  to 
the  further  order  of  this  court,  and  that  he  make  a  report  of  such  sale, 
and  file  it  with  the  clerk  of  this  court  within  the  time  required  by  law. 

And  it  is  further  ordered,  that  if  the  proceeds  of  such  sale  be 
insufficient  to  pay  the  amount  aforesaid,  the  said  sheriff  specify  the 
amount  of  such  deficiency  in  his  report  of  sale,  and  that  upon  the 
filing  and  confirmation  of  said  report,  judgment  be  rendered  against 
the  defendant  Richard  Roe,  who  is  personally  liable  for  the  payment 
of  the  debt  secured  by  said  mortgage,  for  the  amount  of  such 
deficiency,  with  interest  thereon  from  the  date  of  such  last  mentioned 
report,  and  that  the  plaintiff  have  execution  therefor. 

And  it  is  further  ordered  and  adjudged,  that  after  the  confirmation 
of  the  sale  of  said  mortgaged  premises  as  aforesaid,  the  purchaser  or 
purchasers  at  such  sale,  his,  or  their  heirs  or  assigns,  be  let  into  pos- 
session of  the  premises  so  sold,  on  production  of  the  said  sheriff's 
deed  or  deeds,  or  a  duly  authenticated  copy  thereof.  And  that  each 
and  every  of  the  parties  to  this  action  who  may  be  in  possession  of 
the  premises  described  in  such  deed  or  deeds,  and  every  other  person 
who  since  the  filing  of  such  notices  of  the  pendency  of  this  action  has 
come  into  possession  of  the  same,  or  any  part  thereof,  under  them  or 
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either  of  them,  shall  deliver  to  such  grantee  or  grantees,  named  in 
such  deed  or  deeds,  his  or  their  heirs  or  assigns,  possession  of  such 
portion  of  said  mortgaged  premises  as  shall  be  described  in  such 
deed  or  deeds,  or  an  authenticated  copy  or  copies  thereof. 

And  it  is  further  ordered  and  adjudged,  that  the  defendants,  and 
their  heirs  respectively,  and  all  persons  claiming  under  them,  or  any 
or  either  of  them,  after  the  filing  of  such  notice  of  pendency  of  this 
action,  be  forever  barred  and  foreclosed  of  all  right,  title,  interest  and 
equity  of  redemption  in  said  mortgaged  premises,  except  the  right  of 
redemption  before  sale,  as  provided  by  statute. 

The  following  is  a  description  of  the  mortgaged  premises  herein- 
before mentioned :  {insert  description). 

And  it  is,  on  like  motion,  further  ordered  and  adjudged,  that  the 
said  defendants  and  all  persons  claiming  under  them  be  and  they  are, 
and  each  of  them  is,  hereby  enjoined  from  committing  waste  upon 
said  mortgaged  premises,  and  from  doing  any  other  act  that  may 
impair  the  value  of  said  mortgaged  premises,  at  any  time  between  the 
date  of  this  judgment  and  the  date  of  such  sale,  unless  meanwhile 
said  premises  shall  have  been  duly  redeemed  as  provided  by  law. 

And  in  case  the  said  mortgaged  premises  shall,  before  such  sale,  be 
redeemed  from  the  effect  of  this  judgment,  in  the  manner  hereinbiefore 
provided,  it  is  further  adjudged,  that  said  plaintiff  be  at  liberty  at  any 
time  hereafter,  when  any  principal  or  interest  secured  by  said  note 
and  mortgage  shall  become  due,  according  to  the  conditions  of  the 
said  note,  to  apply  to  the  court,  on  the  foot  of  this  judgment,  for  a 
further  order  of  the  court  upon  any  subsequent  default  in  the  payment 
of  any  portion  or  instalment  of  the  principal  or  of  any  interest,  for  a 
sale  of  said  premises  to  satisfy  the  amount  which  shall  then  be  due, 
with  interest,  and  the  costs  of  such  petition  and  the  subsequent  pro- 
ceedings thereon;  provided,  however,  that  no  such  sale  shall  be  made 
until  the  expiration  of  one  year  after  such  instalment  shall  become  due. 

Dated  this  ninth  day  of  May.,  a.  d.  \WS. 

By  the  Court, 

Robert  Siebecker,  Judge. 
Statement. 

Judgment  docketed  the  tetith  day  of  May^  a.  d.  iZ98,  at  nine 
o'clock  A.  M.  James  Ware^  Clerk. 

Amount  due ^180  00 

Costs— Statutory %^9  70 

Solicitor's  fees 100  00        U9  70 


%2329  70 

bbb.  Against  Guarantor  or  Surety. 
Form  No.  14081.' 

{Commencing  as  in  Form  No.  lJfi78.,  and  continuing  down  to  ||.) 

And  it  is  further  adjudged,  that  if  the  plaintiff  John  Doe  is  not  able 

1.  New  York.  —  Code  Civ.   Proc,  §        See  also,    generally,   supra,    note  i, 
1626;   Hun's  Ct.   Rules  (1896),  No.  60    p.  689. 
et  seg. 
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to  collect  the  amount  of  such  deficiency  out  of  the  estate  of  the  said 
Richard  Roe,  upon  issuing  of  an  execution  against  his  property  to  the 
sheriff  of  the  county  in  which  he  resides,  or  of  the  county  where  he 
last  resided  in  this  state,  the  defendants  Batiks  Belk  and  Fred  Nims, 
upon  the  return  of  such  execution  unsatisfied,  pay  so  much  of  such 
deficiency  as  the  proceeds  of  the  sale  hereinabove  directed,  and  the 
amount,  if  any,  which  shall  have  been  collected  of  the  said  Richard 
Roe  personally,  exclusive  of  the  costs  and  expenses  of  the  foreclosure 
sale,  shall  be  less  than  the  principal  and  the  interest  thereon  from 
the  time  of  the  commencement  of  this  action  to  the  time  of  such 
sale,  with  interest  on  that  part  of  the  deficiency  from  the  time  of  the 
said  sale  until  it  shall  be  so  paid  by  them.^ 

And  it  is  further  adjudged,  that  if  they,  the  said  Banks  Belk  and 
Fred  Nims,  pay  the  amount  thus  decreed  against  them  personally,  or 
if  the  same  is  collected  out  of  their  property,  they  shall  have  the 
benefit  of  this  judgment  against  the  sai\6.  Richard  Roe  for  the  purpose 
of  enabling  them  to  obtain  remuneration  from  him  to  the  same  extent 
with  interest,  but  no  further,  either  by  a  new  execution  against  his 
property  or  by  bringing  an  action  thereon,  as  they  may  think  proper.^ 

Enter:  John  Marshall,  J.  6".  C. 

cce.  Whole  Debt  Not  Due.3 


1.  In  a  suit  by  an  assignee  of  a 
bond  and  mortgage  for  the  foreclosure 
thereof,  against  the  mortgagor  and  the 
mortgagee,  who  has  assigned  to  the 
complainant  with  guaranty,  the  decree 
will  be,  first,  for  the  sale  of  the  mort- 
gaged premises;  second,  for  an  exe- 
cution against  the  obligor  for  the 
deficiency;  third,  for  an  execution 
against  the  guarantor  for  any  defi- 
ciency after  the  return  of  the  execution 
against  the  obligor.  Luce  v.  Hinds, 
Clarke  W.  Y.)  453. 

See  also  Jones  v.  Stienbergh,  i  Barb. 
Ch.  (N.  Y.)  250;  Curtis  v.  Tyler,  9  Paige 
(N.  Y.)  432. 

2.  Where  a  defendant  has  made  pay- 
ments for  his  codefendant  toward  the 
satisfaction  of  a  prior  mortgage  and 
beyond  his  proportion  of  the  burden, 
he  is  to  be  deemed  substituted  for  the 
plainlifT,  on  a  sale  of  the  premises,  to 
that  extent  and  as  far  as  the  facts  ap- 
pear in  the  proceedings  in  the  cause. 
Lawrence  v.  Cornell,  4  Johns.  Ch.  (N. 
Y.  545. 

3.  Requisites  of  Decree,  etc.,  Generally. — 
See  supra,  note  i,  p.  68g. 

Where  whole  amount  of  debt  is  not  due, 
the  decree  need  not  provide  for  the 
portions  which  have  not  become  due. 
Hunt  V.  Dohrs,  39  Cal.  304;  Danforth 
V.  Coleman,  23  Wis.  528. 

Yet  in  proper  cases  the  decree  may 


make  such  provisions.  Hatcher  v. 
Chancey,  71  Ga.  689;  Greenman  v.  Pat- 
tison,  8  Blackf.  (Ind.)  465;  Skelton  v. 
Ward,  51  Ind.  46;  McDowell  v.  Lloyd, 
22  Iowa  448;  King  v.  Longworth,  7 
Ohio,  pt.  2,  231;  Rice  v.  Cribb,  12  Wis. 
179.  And  in  such  cases  the  decree 
may  include  amounts  representing  por- 
tions of  the  indebtedness  secured  by 
the  mortgage  which  have  matured  and 
become  due  subsequent  to  the  institu- 
tion of  the  foreclosure  proceedings. 
Mussina  v.  Bartlett,  8  Port.  (Ala.)  277; 
McLane  v.  Piaggio,  24  Fla.  71;  Bu- 
chanan V.  Berkshire  L.  Ins.  Co.,  96 
Ind.  510;  Adams  v.  Essex,  i  Bibb 
(Ky.)  149;  Saunders  v.  Frost,  5  Pick. 
(Mass.)  259;  Mich.  Ch.  Ct.  Rules  (1896), 
No.  28  (c);  Vaughn  v.  Nims,  36  Mich. 
297;  Howe  V.  Lemon,  37  Mich.  164; 
Johnson  v.  Van  Velsor,  43  Mich. 
208;  Hanford  v.  Robertson,  47  Mich. 
100;  James  v.  Fisk,  9  Smed.  &  M. 
(Miss.)  144;  Clark  v.  Clark,  62  N.  H. 
267;  Asendorf  v,  Meyer,  8  Daly  (N. 
Y.)  278;  Cooke  z.  Pennington,  15  S. 
Car.  185;  Manning  v.  McClurg,  14 
Wis.  350. 

Form  of  Decree.  —  Final  decree  order- 
ing sale  of  the  premises,  where  part 
only  secured  by  the  mortgage  is  due 
and  the  premises  cannot  be  sold  in  par- 
cels, will  be  found  in  3  Hoffm.  Ch. 
Pr.  CCXIX.     The  decree,  omitting  the 
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formal  parts,  is  as  follows:  "The  bill  in 
this  cause  having  been  filed  to  foreclose 
a  mortgage,  and  the  whole  amount 
secured  thereby  being  not  yet  due  ac- 
cording to  the  condition  of  the  bond 
referred  to  in  said  mortgage,  on  read- 
ing and  filing  the  report  of  Milton 
Moore,  one  of  the  masters  of  this  court, 
.bearing  date  the  ninth  day  of  September, 
one  thousand  eight  hundred  and  thirty- 
nine,  to  whom  it  was  referred  to  com- 
pute the  amount  actually  due  to  the 
complainant  upon  said  bond  and  mort- 
gage, according  to  the  condition  of  said 
bond;  and  also  to  ascertain  and  report 
the  amount  secured  to  be  paid  by 
said  bond  and  mortgage,  and  which 
remained  unpaid,  including  interest 
thereon  to  the  date  of  his  report,  and 
also  to  ascertain  and  report  the  situa- 
tion of  the  mortgaged  premises,  and 
whether  in  his  opinion  the  same  could 
be  sold  in  parcels  without  injury  to  the 
interests  of  the  parties;  by  which  report 
it  appears  that  there  was  actually  due 
to  the  complainant,  at  the  date  of  said 
report,  on  the  said  bond  and  mortgage, 
for  principal  and  interest,  the  sum  of 
two  hundred  dollars  2^nA  for ty-JiiJe  cents, 
and  that  the  whole  amount  secured  by 
said  bond  and  mortgage,  and  remaining 
unpaid,  including  interest  thereon  to 
the  date  of  said  report,  is  the  sum  of  three 
thousand  tzvo  hundred  dollars  and  forty- 
jive  cents,  and  that  the  said  mortgaged 
premises  are  so  situated  that  they  can- 
not, in  the  opinion  of  said  master,  be 
sold  in  parcels  without  injury  to  the  in- 
terests of  the  parties  for  the  reasons 
specified  in  said  report;  and  on  reading 
and  filing  the  aflSdavit  of  Oliver  Ells- 
7vorth,  solicitor  for  the  complainant, 
showing  the  regularity  of  the  proceed- 
ings to  take  the  bill  in  this  cause  as 
confessed  by  all  of  said  defendants,  and 
on  motion  of  Joseph  Story,  of  counsel 
for  the  complainant,  it  is  ordered,  that 
said  report,  and  all  things  therein  con- 
tained, do  stand  ratified  and  confirmed; 
and  it  is  further  ordered  and  decreed, 
that  all  and  singular  the  mortgaged 
premises  mentioned  in  the  bill  of  com- 
plaint in  this  cause,  be  sold  at  public 
auction,  under  the  direction  of  one  of 
the  masters  of  this  court,  unless  pre- 
vious to  the  time  fixed  for  such  sale 
said  mortgagor  shall  pay  said  sum  of 
two  hundred doWurs  and  f or ty-^ve  cents, 
and  interest  thereon  from  the  day  of 
the  date  of  said  report,  and  the  com- 
plainant's costs  of  this  suit  to  be  taxed; 
that  the    said    sale   be    made    in   the 


county  where  the  said  mortgaged  prem- 
ises, or  the  greater  part  thereof,  are 
situated;  that  such  master  give  public 
notice  of  the  time  and  place  of  such  sale 
according  to  law  and  the  course  and 
practice  of  this  court,  and  that  any  of  the 
parties  in  this  cause  may  become  the 
purchaser  of  the  mortgaged  premises  on 
such  sale,  and  that  such  master  pay  to 
the  said  complainant  or  his  solicitor,  out 
of  the  proceeds  of  such  sale,  the  com- 
plainant's costs  of  this  suit  to  be  taxed, 
and  also  the  sum  of  two  hundred  dollars 
and  forty-five  cents,  being  the  whole 
amount  reported  as  secured  by  the 
said  bond  and  mortgage,  and  now  due, 
together  with  the  legal  interest  thereon 
from  the  date  of  said  report,  or  so 
much  thereof  as  the  purchase  money 
of  the  mortgaged  premises  will  pay; 
and  that  the  master  take  receipts  for 
the  amounts  so  paid,  and  file  the  same 
with  his  report  of  such  sale;  and  that 
he  bring  the  surplus  moneys  arising 
from  such  sale,  if  any  there  shall  be, 
into  court  without  delay,  to  abide  the 
further  order  of  the  court;  and  it  is 
further  ordered  and  decreed,  that  the 
purchaser  or  purchasers  of  the  said 
mortgaged  premises  at  such  sale  be  let 
into  the  possession  thereof,  and  that 
any  of  the  parties  in  this  cause  who 
may  be  in  possession  of  the  said  prem- 
ises, or  any  part  thereof,  and  any  per- 
son who  since  the  commencement  of 
this  suit  has  come  into  possession  un- 
der them,  or  either  of  them,  deliver 
possession  thereof  to  such  purchaser 
or  purchasers,  on  production  of  the 
master's  deed  for  such  premises,  and 
a  certified  copy  of  the  order  confirming 
the  report  of  said  sale,  after  such  order 
has  become  absolute.  And  it  is  fur- 
ther ordered  and  decreed,  that  the 
complainant  be  at  liberty,  as  the  prin- 
cipal of  such  mortgage  (or  as  the  in- 
terest or  instalments  payable  hereafter 
upon  such  mortgage^  shall  become  due, 
to  apply  to  this  court  by  petition,  on 
any  motion  day,  or  in  term,  for  an 
order  for  payment  of  the  same  out  of 
the  said  surplus,  so  to  be  brought  into 
court  as  aforesaid.  And  it  is  further 
ordered  and  decreed,  that  if  the  moneys 
arising  from  such  sale  shall  be  insuffi- 
cient to  pay  the  amount  so  reported  as 
actually  due  the  said  complainant  at 
the  date  of  said  report,  with  the  in- 
terest and  costs  as  aforesaid,  that  such 
master  specify  the  amount  of  such  de- 
ficiency in  his  report  of  the  sale,  and 
that  on  the  coming  in  and  confirmation 
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{Commencing  as  in  Form  No.  lJf.078,  and  continuing  down  to  f )  and 
also  to  ascertain  the  situation  of  said  mortgaged  premises,  and  whether 
the  same  can  be  sold  in  parcels  without  injury  to  the  interests  of  the 
parties;  and  if  such  referee  should  be  of  the  opinion  that  the  premises 
cannot  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties, 
then  that  he  report  his  reasons  for  such  opinion;  on  reading  and 
filing  said  report,  from  which  it  appears  that  there  was  actually  due 
to  the  said  plaintiff,  at  the  date  of  said  report,  for  said  principal  and 
interest,  the  sum  of  one  thousand doWzrs,  and  the  whole  amount  secured 
by  and  unpaid  upon  said  bond  and  mortgage,  with  interest  thereon, 
to  the  date  of  said  report,  is  the  sum  of  t^ao  thousand doWdirs;  and  that 
said  premises  cannot  be  sold  in  parcels  without  injury  to  the  interests 
of  the  parties. 

Now,  on  motion  of  (continuing  as  in  Form  No.  lJf.078,  down  to  §). 

And  in  case  the  amount  reported  as  actually  due,  with  interest 
and  the  costs  of  this  action,  shall  be  paid  before  such  sale,  it  is 
further  adjudged,  that  said  plaintiff  be  at  liberty,  at  any  time  here- 
after when  any  principal  sum  or  interest  secured  by  said  bond  and 
mortgage  shall  become  due,  according  to  the  condition  of  the  said 
bond,  to  apply  to  the  court  on  the  foot  of  this  judgment  for  a 
further  judgment  (or,  to  apply  to  the  aforesaid  referee,  who  is 
hereby  continued  referee  for  that  purpose,  on  the  foot  of  this  judg- 
ment, and  procure  a  report  of  the  amount  which  shall  then  be  due 
thereon,  to  the  end  that,  upon  the  coming  in  and  confirmation  of 
such  report,  a  judgment  may  be  made)  for  a  sale  of  the  said  prem- 

of  said   report,  the  defendant  Richard  duce  sufficient  to  pay  the  amount  above 

Hoe,   who   is  personally  liable   for  the  mentioned   as   secured   and  unpaid   to 

payment  of   the    debt   secured  by  the  said    complainant,    with    interest   and 

said  mortgage,  pay  to  the  complainant  the  costs  of  this  suit,  it   is  further  or- 

the    amount   of   such    deficiency,   with  dered,   that  said   complainant  be  per- 

interest  thereon   from   the  date  of  the  mitted    at   any    time    hereafter,    when 

said  report  of  sale,  and  that  the  com-  any  part  of  said  debt   not  paid   out  of 

plainant  have  execution  therefor.    And  said    proceeds    shalT  have    fallen  due, 

it   is    further   ordered,    adjudged    and  according  to  the  condition  of  said  bond, 

decreed,   that   the   complainant   be   at  to  apply  to  this  court  for  an  execution 

liberty  hereafter,  as  the  instalments  of  against    said   Hichard  Roe,    to   satisfy 

principal  or  interest  shall   fall  due.  if  the    amount    which    may   then    be   ac- 

no  sale  shall  be  had  under  this  decree  tually  due,  according  to  the  condition 

in  consequence  of  said  mortgagor  pay-  of  said  bond,  with  the  costs  consequent 

jng  the   amount   reported  as  actually  upon  such  application.     The  premises 

due,  with  interest  and   costs  as  afore-  above  referred  to  are  described  in  said 

said,  to  go  before  a  master  on  the  foot  mortgage  and  in  the  bill  of  complaint, 

of  this  decree,  and  obtain  a  report  of  which  is   filed   in    this  cause   substan- 

the  amount  which  shall  be  then  due,  tially  as  follows,  viz:  "  (describing prem- 

to   the  end   that  upon    the   coming  in  ises). 

and   confirmation  of  such   report,    the  Although    chancery    practice    is    no 

complainant  may  apply  to   this  court  longer  in  vogue  in  NewYork,  this  form 

on  any  motion  day,  or  at  term,  for  an  will  be  useful  as  a  model  in  such  juris- 

order  for  the  sale  of  said  premises,  to  dictions  as  have  retained  that  practice, 

satisfy  the  amount  which  shall  be  then  1.  New  York.  — Code  Civ.    Proc,   § 

due,  with  interest  and  the  costs  conse-  1626;     Hun's    Ct.     Rules    (1896),     No. 

quent  upon  such  report  and  sale;  and  60  et  seq. 

in    case   said    premises    shall    be    sold  See   also,    generally,   supra,    note  3, 

under  this  decree,  and   shall  not  pro-  p.  746. 
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ises  to  satisfy  the  amount  which  shall  then  be  due,  with  interest, 
and  the  costs  of  such  (report  and)  sale. 

And  it  is  further  adjudged,  that  in  case  the  said  premises  shall  be 
sold  under  this  judgment,  and  shall  not  produce  sufficient  to  satisfy 
the  amount  so  reported  as  secured  and  unpaid,  with  interest,  and 
the  costs  of  this  action  and  of  such  sale,  the  said  plaintiff  may,  at 
any  time  thereafter,  when  any  deficiency  of  principal  or  interest 
shall  have  become  due  according  to  the  condition  of  the  said  bond, 
apply  to  this  court  for  an  execution  against  said  defendant,  Richard 
Roe,  who  is  personally  liable  for  the  payment  of  the  debt  secured  by 
the  said  mortgage,  to  collect  the  amount  which  shall  then  be  due 
thereon. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  each  and  all 
of  the  defendants  {continuing  and  concluding  as  in  Form  No.  IJfilS). 

{/)  In  Parcels.^ 


1.  Requisites  of  Decree,  etc..  Generally. 

—  See  supra,  note  i,  p.  689. 

In  the  foreclosing  of  mortgages  and 
the  determination  of  priorities  among 
liens,  the  court  exercises  an  equitable 
jurisdiction,  and,  where  all  parties  in 
interest  are  before  it,  may  make  such 
orders  respecting  the  sale  of  the  prem- 
ises as  justice  and  equity  may  require, 
such  as  ordering  sale  in  separate  par- 
cels or  in  one  tract.  Peckham  v.  Group, 
3  Kan.  App.  369. 

Where  homestead  constitntes  part  of 
premises,  the  decree  may  direct  that  the 
homestead  be  the  last  property  offered 
for  sale  by  the  sheriff.  Chapman  v. 
Lester,  12  Kan.  592. 

In  Cummings  v.  Burleson,  78  111.  281, 
the  clause  in  a  foreclosure  decree  relat- 
ing to  the  setting  off  of  a  homestead 
was  as  follows:  "  That  in  default  of  the 
payment  of  said  sum  of  %22Qy.'jj,  in- 
terest and  costs,  by  the  said  Hollis 
Cummings  to  the  said  complainant,  as 
aforesaid,  the  master  in  chaneryof  this 
court  shall  proceed,  according  to  law, 
to  summon  three  householders,  as  com- 
missioners, who  shall,  upon  oath,  to 
be  administered  to  them  by  the  said 
master,  appraise  the  value  of  said 
premises,  exclusive  of  said  one-tenth 
of  an  acre  occupied  by  said  Western 
Union  Railroad  Company;  and  if,  in  the 
opinion  of  said  commissioners,  said 
premises  may  be  divided  without  in- 
jury to  the  interests  of  the  parties,  they 
shall  set  off  so  much  of  said  premises, 
including  the  dwelling-house,  as,  in 
their  opinion,  shall  be  worth  %iooo,  and 
the  residue  of  said  premises  shall  be 


advertised  and  sold  by  said  master,  in 
the  manner  hereinafter  provided." 

See  also,  generally,  the  title  Home- 
steads AND  Exemptions,  vol.  9,  p.  303. 

Where  part  of  premises  has  been  re- 
leased from  the  lien,  see  Domestic  Bldg. 
Assoc.  V.  Nelson,  172  111.  386,  as  to  the 
proper  order  in  which  to  sell  the 
parcels. 

Where  premises  have  been  alienated  in 
portions,  the  decree  should  direct  a  sale 
of  the  premises  in  the  inverse  order  of 
alienation.  Mobile  Marine  Dock,  etc., 
Ins.  Co.  V.  Huder,  35  Ala.  713;  Fassett 
V.  Mulock,  5  Colo.  466;  Ritchz/.  Eichel- 
berger,  13  Fla.  169;  Vogle  v.  Brown, 
120  111.  338;  Hosmer  v.  Campbell,  98 
111.  572;  Iglehart  v.  Crane,  42  111,  261; 
Houston  V.  Houston,  67  Ind.  276;  Shep- 
erd  V.  Adams,  32  Me.  63;  McVeigh  v. 
Sherwood,  47  Mich.  545;  Johnson  v. 
Williams,  4  Minn.  260;  Crosby  v.  Farm- 
ers' Bank,  107  Mo.  436;  Lausman  v. 
Drahos,  8  Neb.  457;  Mahagan  v.  Mead, 
63  N.  H.  570;  Hanes  v.  Denbv,  (N.  J. 
1894)  28  Atl.  Rep.  798;  New  York  L. 
Ins.,  etc.,  Co.  v.  Milnor,  i  Barb.  Ch. 
(N.  Y.)  353;  Welling  v.  Ryerson,  94  N. 
Y.  98;  Bernhardt  v  Lymburner,  85  N. 
Y.  172;  Hopkins  v.  Wolley,  81  N.  Y. 
77;  Rathbone  v.  Clark,  9  Paige  (N.  Y.) 
648;  Sternberger  v.  Hanna,  42  Ohio  St. 
305;  Milligan's  Appeal,  104  Pa.  St.  503; 
Watson  V.  Neal,  38  S.  Car.  90;  Wright 
V.  Atkinson,  3  Sneed  (Tenn.)  585;  Rip- 
petoe  V.  Dwyer,  49  Tex.  498;  Miller  v. 
Rogers,  49  Tex.  398;  Root  v.  Collins, 
34  Vt.  173;  Jones  V.  Myrick,  8  Gratt. 
(Va.)  179;  Solicitors  L.  &  T.  Co.  v.  Wash- 
ington,   etc.,    R.    Co.,    II    Wash.    684; 
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Aiken  v.  Milwaukee,  etc.,  R.  Co.,  37 
Wis.  469;  Bassett  v.  McDonel,  13  Wis. 
444;  Orvis  V.  Powell,  98  U.  S.  176. 

But  where  it  is  not  the  rule  to  sell  the 
mortgaged  premises  in  inverse  order 
of  alienation,  the  decree  should  not 
specify  this  method  of  sale.  Knowles 
V.  Lawton,  18  Ga.  476;  Huff  v.  Farwell, 
67  Iowa  298;  Poston  v.  Eubank,  3  J.  J. 
Marsh.  (Kv.)  42;  Stanly  v.  Stocks,  i 
Dev.  Eq.  (16  N.  Car.)  318. 

No  such  directions  should  be  con- 
tained in  a  decree  where  its  fulfilment 
would  work  injustice  owing  to  the  cir- 
cumstances of  the  case.  Hill  v.  Mc- 
Carter,  27  N.  J.  Eq.  41. 

In  New  York  L.  Ins.,  etc.,  Co.  v. 
Milnor,  i  Barb.  Ch.  (N.  Y.)  353,  Chan- 
cellor Walworth  stated  the  following 
as  the  usual  directions  to  be  inserted  in 
the  decree  in  such  cases:  "That  if  it 
shall  appear  to  the  master  who  is  to 
make  such  sale  that  separate  parcels  of 
the  mortgaged  premises  have  been 
conveyed  or  incumbered  by  the  mort- 
gagor or  those  claiming  under  him 
subsequent  to  the  lien  of  the  complain- 
ant's mortgage,  such  master  shall  sell 
the  premises  in  parcels  in  the  inverse 
order  of  alienation,  according  to  the 
equitable  rights  of  the  parties,  as  such 
subsequent  grantors  or  incumbrancers, 
as  such  rights  shall  be  made  to  appear 
to  the  master." 

Where  real  and  personal  property  are 
covered  by  the  mortgage,  as  a  hotel  and 
the  furniture  used  therein,  the  court 
may  direct  that  the  personal  property 
may  be  sold  apart  from  the  realty. 
Anderson  v.  Smith,  108  Mich.  69. 

In  Maryland,  a  decree  is  erroneous 
which  in  its  mandatory  part  orders  the 
sale  of  more  than  the  real  property, 
even  though  the  mortgage  covers  both 
real  and  personal  estate.  This  error  is 
not  remedied  by  a  failure  to  sell  the 
personalty.  Bernstein  v.  Hobelman, 
70  Md.  29. 

Where  several  debts  are  secured  by  dis- 
tinct parcels  of  land,  a  joint  sale  of  dis- 
tinct parcels  should  not  be  decreed. 
Strode  v.  Miller,  (Idaho,  1900)  59  Pac. 
Rep.  893. 

Where  subsequent  mortgages  cover  only 
a  portion  of  the  premises  sought  to  be 
foreclosed  under  the  senior  mortgage, 
the  decree  should  direct  a  sale  of  the 
premises,  in  parcels,  so  that  the  parcel 
first  sold  shall  be  that  covered  only 
by  the  first  mortgage.     Raun  v.  Rey- 


nolds, II  Cal.  14;  Millsaps  v.  Bond,  64 
Miss.  453;  M'Lean  v.  Lafayette  Bank, 
4  McLean  (U.  S.)  430;  Russell  v.  How- 
ard, 2  McLean  (U.  S.)  489. 

Hence  a  decree  is  erroneous  which 
orders  the  sale  of  property  to  satisfy 
all  the  mortgages,  where  some  of  the 
land  is  not  included  in  the  lien  of 
some  of  the  mortgages.  Hibernia  Sav., 
etc.,  Soc.  V.  Kain,  117  Cal.  478. 

And  for  the  same  reason  a  decree 
ordering  the  sale  of  property  covered 
by  both  mortgages  is  erroneous,  based 
upon  a  bill  to  foreclose  a  certain  mort- 
gage and  a  cross-bill  to  foreclose  the 
junior  mortgage,  the  junior  mortgage 
including  the  land  covered  by  the  first 
mortgage  and  other  premises.  Bailey 
V.  Green,  68  111.  App.  632. 

Where  Whole  of  Debt  is  not  Due.  — 
Sale  in  parcels  should  be  directed 
where  the  premises  can  be  sold  in 
parcels  and  the  sale  of  the  portion  is 
adequate  to  pay  the  part  of  the  debt 
due.  James  v.  Fisk,  9  Smed.  &  M. 
(Miss.)  144. 

Decree  in  an  action  to  foreclose  a 
trust  deed  for  default  in  payment  of 
part  of  the  debt  claimed  before  ma- 
turity of  the  whole  debt  should  be  for 
the  amount  due,  and  so  direct  a  sale  of 
a  part  of  the  property  if  the  property 
is  susceptible  of  division.  Warren  v. 
Harrold,  92  Tex.  417. 

1.  Precedents.  —  In  Von  Hemert  v. 
Taylor,  (Minn.  1899)  79  N.  W.  Rep.  319, 
the  judgment  ordering  that  "  the  mort- 
gaged premises,  *  *  *  or  so  much 
thereof  as  may  be  sufficient  to  satfsfy 
theamountdue  to  plaintiff,  *  *  *  which 
may  be  sold  without  material  injury  to 
the  parties  interested,  be  sold  in  one 
tract  or  parcel  at  public  auction,"  etc., 
was  sustained,  it  not  appearing  that 
the  mortgaged  premises  constituted 
more  than  one  separate  or  distinct 
tract. 

A  decree  which  provides  that  the 
premises  be  sold,  or  "  so  much  thereof 
as  may  be  necessary  and  sufficient  to 
pay  the  same,"  necessarily  implies  that 
the  officer  making  the  sale  may  divide 
the  land  into  convenient  parcels.  Ka- 
minsky  v.  Trantham,  45  S.  Car.  393. 

In  Westervelt  v.  Haff,  4  Edvv.  (N.  Y.) 
619,  the  final  decree  ordering  a  sale  of 
the  premises  where  the  whole  amount 
secured  by  the  mortgage  is  due  and  the 
premises  can  be  sold  in  parcels,  omit- 
ting the  formal  parts,  is  as  follows:  "  It 
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is  ordered,  adjudged  and  decreed  and 
this  court,  by  virtue  of  the  power  and 
authority  therein  vested,  doth  order, 
adjudge  and  decree  that  the  said  mort- 
gage to  the  said  complainant  for  %iooo 
became  and  was  a  good  and  valid  lien 
in  equity  upon  the  said  two  lots  num- 
bers /cPf  Prince  street  and  j8 McDougall 
street,  more  particularly  described  in 
the  bill  of  complaint  in  this  cause  and 
also  hereinafter  described  upon  the 
purchase  by  and  the  conveyance  to  the 
saidy^^^w  P.  Haff  oi  the  same  as  afore- 
said and  that  the  same  is  a  prior  lien  in 
equity  to  the  said  mortgage  of  the  said 
delenda.nl  A iigai/ //aj'' for  the  sum  of 
$/^jo,  and  that  the  said  complainant  is 
entitled  to  the  payment  of  the  principal 
and  interest  due  on  the  said  bond  and 
mortgage  out  of  the  said  last  mentioned 
lots  Nos.  iS'j  Prince  street  and  j8  Mc- 
Dougall  street  after  the  satisfaction  of 
the  said  mortgages  to  the  said  defend- 
ants Francis  W.  Speck  and  Hiram  Wal- 
worth, *  *  *  that  all  and  singular  the 
said  premises  Nos.  183  Prince  street 
and  j8 McDougall  street  mentioned  and 
described  particularly  in  the  said  bill 
and  hereinafter  also  particularly  de- 
scribed or  so  much  thereof  as  may  be 
sufficient  to  raise  the  amount  to  be  re- 
ported due  to  the  said  complainant  and 
the  said  defendants  for  principal,  in- 
terest and  costs  in  this  cause  and  which 
may  be  sold  separately  without  ma- 
terial injury  to  the  parties  interested, 
be  sold  at  public  auction,  *  *  *  and 
that  the  said  master  pay  to  the  said 
Francis  W.  Speck  or  his  solicitor,  out  of 
the  proceeds  of  the  sale  of  the  said  lot 
No.  ?<y  McDougall  street,  *  *  *  and 
out  of  the  balance  of  the  proceeds  of  the 
sale  of  the  said  two  lots  38  McDougall 
street,  etc.,  remaining  to  pay  to  the 
complainant,  *  *  *  and  that  he  bring 
the  surplus  moneys  arising  from  the 
said  sale  (if  any  there  be)  into  court 
without  delay  to  abide  the  further  order 
of  the  court." 

Decree  approving  master's  amended 
report  and  decreeing  foreclosure  is  set 
set  out  in  Gorham  v.  Farson,  119  111. 
425,  as  follows,  omitting  formal  parts: 
"  And  this  cause  coming  on  for  final 
hearing,  upon  the  bill  and  amend- 
ments, the  answers  of  Charles  T.  Gor- 
ham,  Gilbert  A.  Colby,  Preston,  Kean, 
Payne  and  Hayes,  the  amended  and  sup- 
plemental answers  of  Preston,  Kean, 
Payne  and  Hayes,  and  the  defaults  of 
others,  the  replication  and  report  of  the 
master,  filed  yw;*^  22,  iSiPf,  and  the  ex- 


ceptions of  said  Gorham,  and  the  sup- 
plemental report  of  the  master,  filed 
September  22,  iScff,  and  oral  testimony 
heard  in  open  court,  and  the  court  being 
fully  advised  in  the  premises,  doth  find, 
that  the  allegations  in  said  bill  con- 
tained are  true  as  therein  stated,  and 
the  court  finds  there  is  due  Preston, 
Kean  dr"  Co,  from  Gilbert  A.  Colby,  on 
these  notes,  and  for  solicitors'  fees, 
%24,4j8.86,  with  interest  at  j?>  per  cent., 
from  June  8,  i?>8j,  and  costs;  that 
Charles  T.  Gorham,  by  reason  of  having 
recovered  judgment  in  the  Superior 
Court  of  Illinois,  prior  to  the  contract 
for  sale  of  the  premises  to  Colby,  and 
having  levied  on  the  premises,  and  ac- 
quired title  thereto  by  virtue  of  such 
levy  and  sale  thereunder,  ought  to  be 
allowed  to  redeem  said  lots  6,  7  and^, 
in  Days  subdivision,  for  the  sum  of 
%i642.j^,  and  interest  at  six  per  cent., 
from  September  21,  1^8^,  and  the  pay- 
ment of  the  costs  of  this  suit  to  be 
taxed,  and  to  redeem  lots  /  to  8,  in- 
clusive, of  block  4,  of  Hubbard,  Crocker 
5^  Stone's  subdivision,-  for  the  sum  of 
%i8,82_s,  and  interest  at  six  per  cent, 
from  September  21,  ii8^,  and  the  pay- 
ment of  the  costs  of  this  suit  to  be 
taxed,  —  such  redemption  or  redemp- 
tions to  be  made  within  thirty  days 
from  entry  of  this  decree;  that  the  two 
tracts  of  land  be  offered  for  sale  sepa- 
rately; that  the  defendant  Hayes  has  no 
further  interest  in  this  suit,  he  having, 
durmg  its  pendency,  transferred  all 
interest  in  said  notes  and  mortgage, 
mentioned  in  complainant's  bill  of  com- 
plaint, to  defendants,  Preston,  Kean  &> 
Co.;  ordered,  that  defendant  Colby  pay 
to  Preston,  Kean  ^^  Co.,  within  /t'« days 
from  the  entry  of  the  decree,  %24,4j8.8b, 
with  interest  aX  six  percent.,  Iromjune 
8,  i8<?5';  also,  the  costs  of  suit  to  be 
taxed;  ordered,  that  Gorham  may  re- 
deem lots  6,7  and  8,  of  Day's  subdivision 
and  lots  /  to  8,  inclusive,  of  block 
4,  of  Hubbard,  Crocker  dr*  Stone's  sub- 
division, within  thirty  days,  and  on  the 
terms  mentioned  in  the  findings.  In 
case  Colby  or  Gorham  do  not  redeem  as 
above,  then  these  premises,  {describing 
them),  with  the  buildings,  improve- 
ments and  fixtures,  or  so  much  thereof 
as  may  be  sufficient  to  realize  the 
amount  so  due  said  Preston,  Kean  6f 
Co.  from  said  Gilbert  A.  Colby,  principal 
and  interest,  and  also  the  costs  of  this 
suit,  including  the  fees,  disbursements 
and  commissions  on  the  sale  herein 
mentioned,    and    which    may   be    sold 
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Form  No.  14083.' 

At  a  session  of  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska,  continued  and  held  pursuant  to  adjournment,  at 
the  United  States  Court  Room,  in  the  city  of  Omaha,  on  the  twenty- 
second  day  oi  July,  i897,  the  Hon.  IV.  H.  Hunger  being  present  and 
presiding  in  said  court,  the  following,  among  other  proceedings,  were 
had  and  done,  to-wit: 
^tna  Life  Insurance  Company  of^ 
Hartford,  Connecticut, 
against 
Solomon  C.  Maple,  Phoebe  A.  Maple, 

H.  C.  Bigelcm,  W.  D.  Galhraith,      No.  16^. 

Thayer  County  Bank  of  Hebron,  \  Docket  S.     In  Chancery. 

First  National  Bank  of  Hebron,     Decree. 

Nebraska,    H.    J.    Bemis,   Susie 

Bemis,  A.    G.    Collins,   Claramon 

Hunt,  Morris  A.  Bemis,  Leatha  M. 

Bemis  and Hentiey  Buggy  Company. 

This  cause  came  on  to  be  heard,  and  was  argued  by  counsel,  and 
thereupon,  upon  consideration  thereof  it  was  ordered,  and  adjudged 
and  decreed  as  follows,  to-wit: 

On  reading  and  filing  the  mortgage  of  the  complainants,  and  the 
notes  and  coupons  secured  thereby. 

The  mortgage  and  note  of  W.  D.  Galbraith,  the  mortgage  and  note 
of  Thayer  County  Bank  of  Hebron,  the  mortgages  and  notes  of  A.  G. 
Collins,  the  mortgage  and  note  of  Claramon  Hunt,  and  the  transcript 
of  Henney  Buggy  Company  and  pro  confesso  decree  which  bears  date 
of  the  fifth  day  of  May,  iS97,  court  finds. 

That  there  is  due  and  owing  from  the  respondents  Solomon  C.  Maple 
and  Phoebe  A.  Maple,  upon  the  promissory  notes  and  mortgages  men- 


separately  without  material  injury  to 
the  parties  interested,  to  be  sold  at 
public  vendue,  for  cash  in  hand,  to 
the  highest  and  best  bidder;  that  the 
master  proceed  to  advertise  and  sell, 
and  give  usual  certificate  of  the  sale 
to  the  purchaser;  that  he  retain  his 
fees,  disbursements  and  commissions 
on  said  sale;  that  he  pay  to  the 
officers  of  this  court  their  costs  of  this 
suit,  and  that  out  of  the  remainder  of 
said  proceeds  he  pay  to  said  Preston, 
Kean  ^  Co.,  or  to  their  solicitor,  Mor- 
ton Culver,  in  case  said  lots  in  said 
Day's  subdivision  be  sold,  the  sum  of 
%ib42.j2,  and  interest  thereon  at  six 
per  cent.,  from  September 2/,  i8<?5',  and 
from  the  sale  of  the  other  eight  lots  that 
they  pay  Preston,  Kean  &>  Co.  %i8,82S, 
and  interest  zXsix  per  cent.,  from  Sep- 
tember 21,  i8<?5'.  In  case  that  said 
premises  shall  sell  for  more  than  suf- 
ficient to  pay  the  two  amounts  of 
%i642.^2  and  %t8,823,  respectively,  and 


interest  and  costs  in  this  suit,  then  that 
said  master,  after  making  payments  as 
aforesaid,  bring  such  surplus  money 
into  court;  ordered,  that  all  defendants 
be  forever  barred,  foreclosed  from  all 
equity  of  j"edemption  and  claim  to  these 
premises,  if  the  same  are  not  redeemed 
according  to  law." 

This  decree  was  under  a  bill  to  fore- 
close a  trust  deed  securing  notes  al- 
leging that  Hayes  was  the  holder  and 
owner  of  the  notes.  The  decree,  with- 
out any  amendment  to  the  bill  or  cross- 
bill, found  that  Preston,  Kean  and 
Company  were  the  owners  of  the  notes 
and  ordered  payment  to  them.  There 
was  clearly  a  variance  between  the  al- 
legations and  proofs  such  as  to  render 
the  decree  erroneous. 

1.  This  decree  is  copied  from  the 
original  papers  in  the  case. 

See  also,  generally,  supra,  note  i,  p. 
749- 
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tioned  in  the  bill  herein,  the  sum  oi  five  thousand  eight  hundred  and 
seventy-two  dollars  dixxd  fourteen  cents  to  this  complainant,  which  sum 
bears  interest  at  the  rate  of  ten  per  cent,  per  annum  from  and  after 
the  date  of  this  decree,  and  that  the  same  constituted  and  is  a  first 
lien  on  the  land  mentioned  and  described  in  said  bill,  that  is  to  say, 
(describing  realty^. 

And  the  court  does  further  find  that  there  is  due  and  owing  from 
said  Solomon  C.  Maple  and  H.  C.  Bigelow  on  the  note  and  mortgage 
executed  by  the  said  Solotnon  C.  Maple  to  H.  C.  Bigelow  and  by  him 
assigned  to  W.  D.  Galbraith  the  sum  oi  five  hundred  and  eighty-nine 
dollars  and  thirty  cents,  to  bear  interest  at  the  rate  of  seven  per  cent, 
per  annum  from  and  after  the  date  of  this  decree,  and  that  the  same 
constitutes  a  second  lien  on  the  {describing  realty). 

And  the  court  does  further  find  that  there  is  due  and  owing  said 
A.  G.  Collins  from  said  H.  J.  Bemis  the  sum  of  one  thousand  nine  hun- 
dred and  eighty-seven  dollars  and  fifty  cents,  to  bear  interest  at  the 
rate  of  six  per  cent,  per  annum  from  and  after  the  date  of  this  decree, 
and  that  the  same  constitutes  a  third  lien  on  the  {describing  realty). 

And  the  court  further  finds  that  there  is  due  and  owing  the 
respondent,  Claramon  Ifunt,  on  the  notes  and  mortgage  executed  by 
the  said  Solomon  C.  Maple  to  the  said  Claramon  Hunt  the  sum  of  one 
thousand  three  hu?idred  and  eighty-four  dollars  to  bear  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  and  after  the  date  of  this  decree, 
and  that  the  same  constitutes  a  second  lien  on  the  {describing  realty). 

And  the  court  further  finds  that  there  is  due  and  owing  the 
respondent  Thayer  County  Bank  on  the  notes  and  mortgage  executed 
by  the  said  Solomon  C  Maple  and  Phoebe  A.  Maple  to  the  Thayer 
County  Bank  the  sum  of  three  hundred  and  forty-one  dollars  and  sixteen 
cents  to  bear  interest  at  the  rate  of  ten  per  cent,  per  annum  from  and 
after  the  date  of  this  decree,  and  that  the  same  constitutes  a  third 
lien  on  the  {describing  realty). 

And  the  court  further  finds  that  there  is  due  and  owing  the 
respondent  A.  G.  Collins  on  the  notes  executed  by  the  said  Solomon 
Maple  and  Phoebe  A.  Maple  to  the  said  A.  G.  Collins  the  sum  of  one 
thousand  five  hundred  and  twenty-six  ^oWdiX?,  and  sixty  c&ViX.%  to  bear 
interest  at  the  rate  of  ten  per  cent,  per  annum  from  and  after  the  date 
of  this  decree,  and  that  the  same  constitutes  a  fourth  lien  on  the 
{describing  realty). 

And  the  court  further  finds  that  there  is  due  and  owing  from  the 
said  Solomon  C.  Maple  on  said  decree  rendered  by  the  District  Court 
of  Thayer  county,  Nebraska,  in  favor  of  the  Henney  Buggy  Cofnpany 
set  forth  in  their  cross-complaint  the  sum  of  one  hundred  and  twenty- 
eight  dollars  and  twenty  cents  with  interest  at  the  rate  of  seven  per 
cent,  per  annum  from  date  of  this  decree  and  the  same  constitutes  a 
fifth  lien  on  the  {describing  realty). 

And  on  motion  of  W.  J.  Carroll,  counsel  for  the  complainant,  it  is 
ordered,  adjudged  and  decreed,  and  this  court  doth  order,  adjudge  and 
decree  that  the  said  finding  stand  ratified  and  confirmed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  the  said  respondents  Solomon 
C.  Maple,  Phoebe  A.  Maple,  H.  J.  Bemis,  Susie  Bemis  a.n6.  H.  C.  Bigelow 
pay  or  cause  to  be  paid  to  the  /Etna  Life  Insurance  Company,  IV.  D. 
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Galbraith,  A.  G.  Collins,  Henney  Buggy  Company,  Thayer  County  Bank, 
Claramon  Hunt,  the  amounts  so  found  due  asaforesaid,  together  with 
the  interest  from  the  date  hereof,  and  costs,  within  twenty  {20)  days 
from  the  date  of  this  decree,  and  in  default  thereof,  that  all  and 
singular  the  mortgaged  premises  mentioned  in  the  bill  of  complaint 
in  this  cause  and  hereinafter  described,  or  so  much  thereof  as  may  be 
sufficient  to  raise  the  amount  due  complainant  and  cross-complain- 
ants, for  the  principal,  interest  and  costs  in  this  case,  and  which 
may  be  sold  separately  without  material  injury  to  the  parties 
interested,  to  be  sold  at  public  auction,  by  or  under  the  direction  of 
E.  S.  Dundy,  Jr.,  master  in  chancery  of  this  court,  at  any  time  after 
twenty  days  from  date  of  this  decree,  provided  that  the  request  for  a 
stay  of  sale,  as  provided  by  the  statutes  of  Nebraska  is  not  made 
within  that  time;  and  that  the  said  sale  shall  be  made  at  the  front 
door  of  the  Thayer  County  Court  House  in  the  city  oi  Hebron,  county 
of  Thayer  and  state  of  Nebraska;  that  the  said  master  give  public 
notice  of  the  time  and  place  of  such  sale,  according  to  the  course  and 
practice  of  this  court,  and  that  the  complainant  or  any  of  the  parties 
in  this  cause  may  become  the  purchaser  or  purchasers  of  the  said 
mortgaged  premises;  that  the  said  master  execute  a  deed  or  deeds, 
to  the  purchaser  or  purchasers  of  the  mortgaged  premises  on  the  said 
sale,  and  that  the  said  master,  out  of  the  proceeds  of  said  sale,  pay . 
the  costs  thereof  and  pay  said  complainant,  the  yEtna  Life  Insurance 
Company,  W.  D.  Galbraith,  A.  G.  Collins,  Henney  Buggy  Company, 
Claramon  Hunt,  Thayer  County  Bank,  or  their  solicitors  the 
amounts  so  found  due  as  aforesaid,  together  with  the  interest 
thereon  as  hereinbefore  provided  from  the  date  of  this  decree  or  so 
much  thereof  as  the  purchase  money  of  the  mortgaged  premises  will 
pay  of  the  same;  and  that  said  master  take  receipt  for  the  amount  so' 
paid,  and  file  the  same  with  the  clerk  of  this  court;  and  that  he  bring 
the  surplus  moneys  arising  from  said  sale,  if  any  may  there  be,  into 
court  without  delay,  to  abide  the  further  order  of  the  court. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  respond- 
ents and  all  other  persons  claiming  or  to  claim,  from,  or  under  them 
to  be  forever  barred  and  foreclosed  of,  and  from  equity  of  redemption 
or  claim,  of,  in  and  to  said  mortgaged  property  and  every  part  or 
parcel  thereof. 

And  it  is  further  ordered  that  the  purchaser  or  purchasers  of  said 
mortgaged  premises  at  such  sale,  shall  be  put  in  possession  thereof, 
and  any  parties  to  this  cause  who  may  be  in  possession  of  said  prem- 
ises or  any  part  thereof,  and  any  person  who  since  the  commence- 
ment of  this  suit  came  into  possession  under  them  or  either  of  them, 
deliver  possession  thereof  to  such  purchaser  or  purchasers,  on  pro- 
duction of  the  master's  deed  for  such  premises,  and  a  certified  copy 
of  the  order  confirming  such  report  of  such  sale,  after  such  order  has 
become  absolute. 

It  is  further  ordered  and  decreed,  that  if  the  moneys  arising  from 
said  sale  shall  be  insufficient  to  pay  the  amount  so  reported  due  to 
the  several  parties  herein  as  aforesaid,  said  master  shall  specify  the 
amount  of  such  deficiency  in  his  report  of  said  sale,  and  that  on  the 
coming  in  and  confirmation  of  said  report,  the  said  parties  may  apply 
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to  the  court  for  an  order  that  the  respondents  Solomon  C.  Maple  and 
Phxbe  A.  Maple^  H.  J.  Bonis  and  Susie  Bemis,  and  H.  C.  Bigeio7v,  if 
personally  liable  for  any  of  the  debts  secured  by  said  mortgage,  pay 
the  parties  entitled  thereto  the  amount  of  such  deficiency  with  inter- 
est thereon  from  the  date  of  such  report,  and  that  execution  be 
awarded  therefor.  The  description  and  boundaries  of  the  property 
authorized  to  be  sold  under  and  by  virtue  of  this  decree,  so  far  as 
the  same  can  be  ascertained  from  proof  on  file  in  this  court  and  from 
the  complainant  in  this  cause,  are  as  follows:  (^describing  realty). 

It  is  further  ordered  and  decreed  that  the  said  north  half  of  section 
56,  township  5,  north  range  2,  west,  shall  be  first  sold,  and  that  the 
proceeds  of  said  sale  shall  be  applied  to  the  satisfaction  of  the 
amounts  hereinbefore  found  to  be  due  to  the  following  named  parties, 
and  in  the  following  order: 

First:  To  the  satisfaction  of  the  amount  found  due  the  yEtna  Life 
Insurance  Company.,  complainant  herein. 

Secondly:  To  the  satisfaction  of  the  amount  found  due  W.  D. 
Galbraith  herein. 

Thirdly:  To  the  amount  found  due  A.  G.  Collins  on  his  mortgage 
covering  said  last  described  tract,  and 

It  is  further  ordered  and  decreed  that  the  north  east  quarter  (i-.|) 
of  section  21,  township  5,  north  range  2,  west,  shall  be  appraised 
specially  and  next  sold  and  that  the  proceeds  of  such  sale  shall  be 
applied  to  the  satisfaction  of  the  amounts  hereinbefore  found  to  be 
due  to  the  following  named  parties  and  in  the  following  order: 

First:  To  the  satisfaction  of  the  amount  found  due  the  ^tna  Life 
Insurance  Company.,  complainant  herein. 

Secondly:  To  the  satisfaction  of  the  amount  found  due  respondent 
and  cross-complainant  herein,  Claramon  Hunt. 

Thirdly:  To  the  satisfaction  of  the  amount  found  due  respondent 
and  cross-complainant  herein,  the  Thayer  County  Bank. 

Fourthly:  To  the  satisfaction  of  the  amount  found  due  respondent 
and  cross-complainant  herein,  A.  G.  Collins \  and 

Lastly:  To  the  satisfaction  of  the  amount  found  due  respondent 
and  cross-complainant  herein,  the  Henney  Buggy  Company. 

W.  H.  Munger,  Judge. 

bb.  Upon  Default  or  Bill  Confessed.' 

1.  Where  Whole  Debt  is  Not  Due. —  by  law,  and  the  other  defendants  having 
Final  decree  ordering  sale,  where  the  been  personally  served  with  the  sub- 
whole  amount  secured  by  the  mortgage  poena  issued  in  this  cause,  and  upon  the 
is  not  due  and  the  premises  can  be  sold  report  ol  Julius  Rhodes,  one  of  the  mas- 
in  parcels,  is  set  out  in  3  Hoffm.  Ch.  ters  of  this  court,  which  report  bears 
Pr.  CCXLIX.  The  decree,  omitting  date  on  the  thirteenth  day  of  September 
the  formal  parts,  is  as  follows:  "  This  instant,  and  was  made  in  pursuance  of 
cause  having  been  this  day  brought  on  to  an  order  of  this  court  heretofore  made 
be  heard  upon  the  bill  of  complaint  filed  in  this  cause,  referring  it  to  him  as  one 
therein,  taken  as  confessed  by  all  the  of  the  masters  of  this  court,  to  compute 
defendants  for  want  of  appearance,  the  the  amount  actually  due  to  the  com- 
said  John  M.  Northrop  being  an  ab-  plainant  on  the  bond  and  mortgage 
sentee,  and  an  order  for  his  appearance  mentioned  and  set  forth  in  said  bill  of 
being  first  duly  published  as   required  complaint;  and  also  to   ascertain  and 
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report  the  amount  secured  to  be  paid 
by  the  bond  and  mortgage  referred  to 
in  said  bill  of  complaint,  and  which 
remains  unpaid,  including  interest 
thereon  to  the  date  of  this  report;  also 
to  ascertain  and  report  the  situation  of 
the  mortgaged  premises,  and  whether 
in  his  opinion  the  same  could  be  sold 
in  parcels  without  injury  to  the  in- 
terests of  the  parties;  and  if  he  should 
be  of  opinion  that  a  sale  of  said  prem- 
ises in  one  parcel  would  be  most  bene- 
ficial to  the  parties,  then  that  he  report 
his  reasons  for  such  opinion;  also  to 
take  proof  of  the  facts  and  circum- 
stances stated  in  said  bill  of  complaint, 
and  to  examine  the  complainant  on  oath 
as  to  any  payments  that  may  have  been 
made  to  him,  or  to  any  person  for  his 
use  on  account  of  the  debt  secured  by 
said  bond  and  mortgage,  and  which 
ought  to  be  credited  thereon,  and  to  re- 
port such  proofs  and  examination  to 
this  court.  On  reading  and  filing  said 
report,  proofs  and  examination,  upon 
which  it  appears  that  there  was  actually 
due  to  the  said  complainant  at  the  date 
of  the  said  report,  on  account  of  the 
said  principal  and  interest,  the  sum  of 
Jour  hundred mtd  two  dollars  and  etghty- 
/our  cenls,  and  that  the  amount  secured 
to  be  paid  by  said  bond  and  mortgage, 
and  remaining  unpaid,  with  interest 
thereon  to  the  date  of  said  report,  is  the 
sum  of  one  thousand  and  thirty-nine  dol- 
lars zxidi.  fifty  cents;  that  said  premises 
can  be  sold  in  two  parcels,  and  that  the 
facts  stated  in  said  bill  are  true.  And 
on  reading  and  filing  the  affidavit  of 
George  Palmer^  the  law  partner  of  David 
Buel,  junior,  solicitor  for  the  complain- 
ant, showing  the  regularity  of  the  pro- 
ceedings, to  take  the  bill  in  this  cause 
as  confessed.  And  on  motion  of  Mr. 
Jacob  T.  B.  Van  Vechten,  of  counsel  for 
the  complainant,  it  is  ordered  that  the 
said  report  and  all  things  therein  con- 
tained, do  stand  ratified  and  confirmed; 
and  unless,  prior  to  the  time  fixed  for 
the  sale  hereinafter  mentioned,  the 
amount  reported  as  actually  due  to  said 
complainant,  with  interest  thereon  from 
the  date  of  such  report,  and  the  costs  of 
this  suit  shall  be  paid,  it  is  adjudged 
and  decreed  that  all  and  singular  the 
said  mortgaged  premises  mentioned  in 
the  bill  of  complaint  in  this  cause, 
and  hereinafter  described,  or  so  much 
thereof  as  may  be  sufficient  to  raise  the 
amount  actually  due  to  the  complain- 
ant, for  the  principal,  interest,  and 
costs  in    this  cause,  be  sold  at   public 


auction,  by  or  under  the  direction  of 
one  of  the  masters  of  this  court,  in 
two  parcels,  agreeably  to  the  report  of 
the  said  master;  that  the  said  sale 
be  made  in  the  county  where  the  said 
mortgaged  premises  are  situated;  that 
the  master  give  public  notice  of  the 
time  and  place  of  such  sale,  according 
to  the  course  and  practice  of  this  court, 
and  that  the  complainant,  or  any  of 
the  parties  in  this  cause,  may  become 
the  purchaser,  that  the  master  execute 
a  deed  to  the  purchaser  of  the  mort- 
gaged premises  on  the  said  sale,  and 
that  the  said  master  pay  to  the  com- 
plainant, or  his  solicitor,  out  of  the  pro- 
ceeds of  the  said  sale,  his  costs  in  this 
suit  to  be  taxed,  and  also  the  amount 
so  reported  as  actually  due  as  afore- 
said, together  with  legal  interest  thereon 
from  the  date  of  the  said  report,  or  so 
much  thereof  as  the  purchase  money  of 
the  mortgaged  premises  will  pay  of  the 
same,  and  that  the  master  take  receipts 
for  the  amounts  so  paid,  and  file  the 
same  with  his  report;  and  that  he  pay 
the  surplus  moneys  arising  from  the 
said  sale  of  x.\\q  first  parcel  of  said  prem- 
ises, if  any  there  be,  into  this  court,  to 
be  applied  on  account  of  the  amount 
secured  and  unpaid  by  said  bond  and 
mortgage,  and  which  will  hereafter  fall 
due  according  to  the  condition  of  said 
bond;  and  in  case  the  first  parcel  of 
said  premises  which  shall  be  sold  by 
such  master  shall  not  produce  sufficient 
to  pay  the  amount  reported  as  actually 
due  to  said  complainant  as  aforesaid, 
with  interest  thereon  and  the  costs  of 
this  suit  and  of  such  sale,  it  is  then  fur- 
ther ordered,  that  such  master  proceed 
to  sell  the  other  parcel  of  said  premises, 
and  that  he  pay  to  said  complainant, 
or  his  solicitor,  so  much  thereof  as 
shall  be  necessary  to  be  paid  to  said 
complainant  on  account  of  or  to  satisfy 
the  amount  reported  due  as  aforesaid, 
with  interest,  and  that  he  bring  the 
surplus  moneys  arising  from  such  sales, 
or  either  of  them,  if  any  there  shall  be 
after  paying  the  whole  amount  reported 
due,  with  interest  thereon  from  the 
date  of  said  report,  and  the  costs  of  this 
suit  and  of  such  sale,  into  the  court 
without  delay,  to  abide  the  further  or- 
der of  this  court;  and  in  case  the 
amount  actually  due  to  said  complain- 
ant, with  interest  and  the  costs  of  this 
suit,  shall  be  paid  before  such  sale,  or 
in  case  the  parcels  of  said  premises 
which  shall  be  sold  by  such  master, 
shall    produce    sufficient    to    pay    the 
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Form  No.  14084.' 

{Commencing  as  in  Form  No.  UfilS,  and  continuing  down  to  *)  and 
also  to  ascertain  the  situation  of  said  mortgaged  premises,  and  whether 
the  same  can  be  sold  in  parcels  without  injury  to  the  interests  of  the 
parties;  and  if  such  referee  would  be  of  the  opinion  that  the  premises 
cannot  be  sold  in  parcels  without  injury  to  the  interests  of  the  par- 
ties, then  that  he  report  his  reasons  for  such  opinion;  and  on  read- 
ing and  filing  said  report,  from  which  it  appears  that  there  was 
actually  due  to  the  said  plaintiff,  at  the  date  of  said  report,  for  said 
principal  and  interest,  the  sum  of  one  thousand  dollars,  and  the  whole 
amount  secured  by  and  unpaid  upon  said  bond  and  mortgage,  with 
interest  thereon,  to  the  date  of  said  report,  is  the  sum  oi  five  thousand 
dollars;  and  that  said  premises  can  be  sold  in  parcels  without  injury  to 
the  interests  of  the  parties  (^stating  briefly  reasons  why  sale  may  be  by 
parcels^. 

Now,  on  motion  of  (continuing  as  in  Form  No.  lJf078,  down  to  §). 

And  it  is  further  adjudged,  that  said  plaintiff  be  at  liberty  at  any 
time  hereafter,  as  any  installment  of  principal  or  interest  shall  become 
due  on  said  bond  and  mortgage,  to  apply  to  this  court  on  the  foot  of 
this  judgment,  for  a  further  judgment  (or  to  apply  to  the  aforesaid 
referee,  tvho  is  hereby  continued  referee  for  that  purpose.,  on  the  foot  of 
this  judgment,  and  procure  a  report  of  the  amount  which  shall  then  be  due, 
to  the  end,  that  oti  the  coming  in  and  confirmation  of  such  report,  a  judg- 
ment may  be  made'),  for  a  sale  of  the  residue  of  said  premises  not  sold 

amount  actually  due  to  said  complain-  any  of  the  parties  in  this  cause  who 
ant,  with  interest  from  the  date  of  said  may  be  in  possession  of  the  said  prem- 
report,  and  the  costs  of  this  suit  and  of  ises,  or  any  part  thereof,  and  any  per- 
such  sale,  it  is  then  further  adjudged  son  who  since  the  commencement  of 
and  decreed,  that  said  complainant  be  this  suit  has  come  into  possession  un- 
at  liberty,  from  time  to  time,  as  said  in-  der  them,  or  either  of  them,  deliver 
stalments  of  principal  or  interest  shall  possession  thereof  to  such  purchaser  or 
fall  due,  according  to  the  condition  of  purchasers,  on  production  of  the  mas- 
said  bond,  and  shall  remain  unpaid,  to  ter's  deed  for  such  premises,  and  a  cer- 
apply  by  petition  on  the  foot  of  thisde-  tified  copy  of  the  order  confirming  the 
cree  for  a  reference  to  a  master,  lo  ob-  report  of  such  sale,  after  such  order  has 
tain  a  report  of  the  amount  which  shall  become  absolute.  The  description  and 
be  then  due  and  payable,  to  the  end  particular  boundaries  of  the -property 
that  upon  such  report  being  made  to  authorized  to  be  sold  under  and  by  vir- 
the  court,  an  order  may  be  thereupon  tue  of  this  decree,  so  far  as  the  same 
entered  for  a  sale  of  said  premises  or  can  be  ascertained  from  the  mortgage 
the  residue  thereof,  to  satisfy  what  shall  above  referred  to,  or  from  the  bill  of 
be  reported  as  then  due,  with  interest  complaint  in  this  cause,  are  as  follows," 
and  the  costs  attending  such  petition,  viz.,  {describing premises). 
report  and  sale;  and  it  is  further  ad-  Although  chancery  practice  is  no 
judged  and  decreed,  that  the  defendants  longer  in  vogue  in  New  York,  this  form 
and  all  persons  claiming  or  to  claim  will  be  useful  as  a  model  in  such  juris- 
from  or  under  them,  be  forever  barred  dictions  as  have  retained  that  prac- 
and  foreclosed  of  and  from  all  equity  tice. 

of  redemption,  and  claim  of,  in  and  to  A  similar  decree  may  also  be  found 

the  said  mortgaged  premises,  and  every  set  out  in  3  Hofifm.  Ch.  Pr.  CCXLVII. 

part  and  parcel   thereof;  and  it  is  fur-  1.  New    York. — Code  Civ.   Proc,  § 

ther   adjudged   and    decreed,  that  the  1626;  Hun's  Ct.   Rules  (1896),  No.  60  <*/ 

purchaser   or   purchasers   of  the    said  seq. 

mortgaged   premises,  ai   such  sale,  be  See   also,   generally,  supra,    note   r, 

let  into  the  possession  thereof;  and  that  p.  749. 
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under  this  judgment,  to  satisfy  the  amount  which  shall  then  be  due, 
with  interest,  and  the  costs  of  such  report  and  sale. 

And  in  case  said  premises  shall  all  be  sold  under  this  judgment  to 
satisfy  the  amount  now  actually  due,  with  interest  and  costs,  it  is  then 
further  ordered,  that  the  said  plaintiff  be  at  liberty  at  any  time  there- 
after, when  any  future  installment  of  principal  or  interest  shall  fall 
due  upon  said  bond  and  mortgage,  to  apply  to  this  court  for  an  execu- 
tion against  said  defendant,  Richard  Roe,  who  is  personally  liable  for 
the  payment  of  the  debt  secured  by  the  said  mortgage,  for  the  amount 
which  shall  then  be  due,  with  interest  and  the  costs  of  such  application. 

And  it  is  further  ordered,  adjudged  and  decreed  that  each  and  all 
of  the  defendants  {continuing  and  concluding  as  in  Form  No.  IJfilS). 

Form  No.  14085.' 

At  a  term  of  the  District  Court  of  the  Fifth  Judicial  District  of  the 
State  of  North  Dakota,  held  in  and  for  the  county  of  Barnes,  at  the 
court-house  in  the  town  of  Valley  City,  on  the  fourth  day  of  May, 
iS98,  being  the  May,  i898,  term  of  said  court. 

Present:  Hon.  fames  Wallace,  Judge  Presiding. 

John  Doe,  plaintiff,  )  Judgment  and 

against  >      Decree      in 

Richard  Roe,  John  Fen  Sind  Richard  Den,  defendants.  )      Foreclosure. 

This  case  having  this  day  been  duly  brought  on  to  be  heard  upon 
the  plaintiff's  complaint  herein,  and  it  appearing  to  the  satisfaction 
of  the  court  that  the  summons  and  complaint  herein  have  been  duly 
and  personally  served  upon  the  defendants,  and  due  proof  of  such 
service  having  been  filed  with  the  clerk  of  this  court,  and  it  further 
appearing  from  the  affidavit  of  fatnes  R.  Thayer  that  more  than  thirty 
days  have  elapsed  since  such  service,  and  that  no  notice  of  appear- 
ance, answer  or  demurrer  herein  has  been  served  upon  or  received 
by  plaintiff's  attorneys,  by  or  on  behalf  of  the  defendants,  or  either  of 
them,  and  the  court  having  heard  the  allegations  of  said  complaint, 
and  the  proofs  adduced,  and  having  duly  considered  the  same,  finds 
and  adjudges  that  all  and  singular  the  allegations  in  said  complaint 
are  true,  and  that  there  is  now  due  to  the  plaintiff  from  the  said 
defendant  Richard  Roe,  on  said  note  and  mortgage  described  in 
plaintiff's  complaint,  the  sum  of  two  thousand  and  eighty-six  (IoWslvs 
and  sixty-five  cents,  principal  and  interest  still  unpaid  thereon, 
besides  the  sum  of  one  hundred  dollars,  attorney's  fees,  stipulated  for 
in  said  mortgage. 

Now,  on  motion  oi  James  R.  Thayer,  plaintiff's  attorney  herein, 

I.  It  is  ordered  and  adjudged,  that  the  plaintiff  do  have  and 
recover  of  and  from  said  defendant  Richard  Roe  the  sum  of  two  thou- 
sand and  eighty-six  dollars  and  sixty-five  cents,  and  one  hundred  6.o\- 
lars,  attorney's  fees,  stipulated  and  agreed  to  be  paid  in  and  by  said 
mortgage  in  case  of  the  foreclosure  thereof,  and  costs  herein,  taxed 
dit  forty  dollars  and  thirty-nine  cents,  making  the  total  sum  of  two 
thousand  two  hundred  and  twenty-seven  dollars  and  four  cents. 

\.  North  Dakota. — Rev.  Codes  (1895),  See  also,  generally,  supra,  note  i, 
§  5685  et  seq.  p.  749. 
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II.  It  is  further  ordered,  adjudged  and  decreed,  that  all  and  singu- 
lar the  mortgaged  premises  in  the  said  complaint  mentioned  and 
hereinafter  described,  or  so  much  thereof  as  may  be  sufficient  to 
raise  the  amount  so  as  aforesaid  adjudged  to  be  due  the  plaintiff  for 
principal  and  interest,  attorney's  fees,  costs  of  this  action  and  costs 
of  sale,  be  sold  at  public  auction  at  the  front  door  of  the  court-house  in 
the  town  of  Valley  City  in  said  county  of  Barnes,  the  county  in  which 
said  mortgaged  premises  are  situated,  by  or  under  the  direction  of 
the  sheriff  of  said  zownty  oi  Barnes  ox  his  deputy;  that  the  sheriff 
give  public  notice  of  the  time  and  place  of  such  sale  according  to  the 
course  and  prajstice  of  this  court  and  the  law  relative  to  the  sale  of 
real  property  under  execution;  and  that  any  of  the  parties  to  this 
suit  may  become  the  purchaser  at  such  sale;  that  said  sheriff  shall 
execute  and  deliver  to  said  purchaser  or  purchasers  at  such  sale  the 
usual  certificate  as  provided  by  law;  and  that  he  also  file  a  duplicate 
thereof  in  the  office  of  the  register  of  deeds  where  said  mortgage  is 
recorded,  within  ten  days  from  the  day  of  such  sale;  that  the  sheriff 
or  his  successor  in  office,  after  the  time  allowed  by  law  for  redemp- 
tion has  expired,  execute  a  deed  to  the  purchaser  or  purchasers  of 
the  mortgaged  premises  sold  on  said  sale,  or  to  his  or  their  assigns. 

III.  That  said  mortgaged  premises  be  sold  as  aforesaid  in  parcels, 
and  in  the  following  order,  to  wit; 

First  {insert  description  of  first  tract^. 
Second  (insert  description  of*second  tract). 

IV.  That  the  said  sheriff,  out  of  the  proceeds  of  said  sale,  retain 
his  fees,  disbursements  and  commissions  on  said  sale  and  pay  to  the 
plaintiff's  attorney  out  of  said  proceeds  the  sum  of  one  hundred  doX- 
lars  attorney's  fees,  as  aforesaid,  and  to  the  plaintiff  or  his  attorney 
the  balance  of  said  judgment  hereinbefore  rendered,  with  interest 
thereon  from  this  date,  or  so  much  thereof  as  the  said  proceeds  of 
sale  will  pay.  It  is  further  ordered  that  said  sheriff  bring  the  sur- 
plus money,  if  any,  arising  from  said  sale,  after  the  payment  afore- 
said, into  court  to  abide  its  further  order  in  the  premises;  and  that 
he  make  a  report  of  his  proceedings  in  the  premises  and  file  the 
same  with  the  clerk  of  this  court. 

V.  It  is  further  ordered,  adjudged  and  decreed,  that  the  defendants 
and  each  and  every  one  of  them,  and  all  persons  claiming  or  to 
claim  from  or  under  them  or  either  of  them,  by  judgment,  decree  or 
otherwise,  upon  the  land  described  in  said  mortgage,  and  their  and 
each  of  their  heirs  and  personal  representatives,  and  all  persons 
claiming  to  have  acquired  any  estate  or  interest  in  said  premises 
subsequent  to  the  filing  of  the  said  mortgage  for  record  in  the  office 
of  the  register  of  deeds  in  and  for  Barnes  county  as  aforesaid,  be 
forever  barred  and  foreclosed  of  and  from  all  equity  of  redemption 
and  claim  in,  of  and  to  said  mortgaged  premises,  and  every  part  and 
parcel  thereof,  except  as  provided  by  law. 

VI.  It  is  further  ordered,  adjudged  and  decreed,  that  the  purchaser 
or  purchasers  of  said  mortgaged  premises  at  such  sale,  or  his  or 
their  assigns,  be  let  into  possession  thereof,  and  that  any  of  the  par- 
ties to  this  action  who  may  be  in  possession  of  said  premises,  or  any 
part  thereof,  and  any  person  who  since  the  commencement  of  this 
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action  has  come  into  possession  under  them  or  either  of  them, 
deliver  possession  to  such  purchaser  or  purchasers,  his  or  their 
assigns,  on  production  of  the  sheriff's  deed  for  such  premises  or  any 
part  thereof. 

VII.  It  is  further  ordered,  adjudged  and  decreed,  that  if  the 
moneys  arising  from  such  sale  shall  be  insufficient  to  pay  the  fees, 
disbursements  and  amount  adjudged  due  the  plaintiff  as  aforesaid, 
with  interest  as  aforesaid,  then  that  the  plaintiff  have  execution 
against  the  property  of  said  Cit.i&x\di2,nX.  Richard  Roe  for  the  amount 
still  remaining  due  after  applying  the  proceeds  of  sale  as  aforesaid, 
with  interest  from  the  day  of  said  report  of  sale. 

VIII.  The  following  is  a  description  and  the  particular  boundaries 
of  the  premises  to  be  sold  as  hereinbefore  directed:  {insert  description). 

Done  in  open  court  X\\\s  fourth  day  of  May^  i898. 

By  the  Court, 

James  Wallace^  Judge. 

q.  Proceedings  Relating  to  Sales.' 
(1)  Writ  or  Order  of  Sale.^ 


1.  Proceedings  relating  to  sales  under 
execution  or  order  of  sale,  generally, 
see  the  title  Executions  Against  Prop- 
erty, vol.  8,  pp.  244,  250  et  seq. 

2.  Necessity  for  Special  Execution.  —  In 
the  statutory  provisions  in  some  states 
special  executions  are  directed  to  issue 
in  foreclosure  cases.  Mayer  v.  Farm- 
ers' Bank,  44  Iowa  212;  Iowa  Code 
(1897).  ij  3772. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  446. 

Nature  of  Writ.  —  A  special  fieri  facias 
differs  from  a  general  writ  only  in  this, 
that  it  points  out  and  specifies  the  prop- 
erty to  be  sold,  and  pursues  and  follows 
the  judgment  in  respect  of  the  distribu- 
tion of  the  proceeds  arising  from  the 
sale.     Lord  v.  Johnson,  102  Mo.  680. 

Where  the  writ  contains  a  command, 
as  follows:  "  These  therefore  command 
you,  that  of  all  (describing  the  property) 
you  cause  to  be  made  the  debt,"  etc., 
held  to  be  a  special  fieri  facias  within 
the  purview  of  the  statute  defining  what 
the  form  of  execution  shall  be  on  fore- 
closure judgments.  Lord  v.  Johnson, 
102  Mo.  680. 

No  formal  order  for  an  execution  upon 
a  foreclosure  is  necessary,  the  decree 
judicially  being  sufficient  authority. 
Johnson  v.  Colby,  52  Neb.  327;  Bristol 
Sav.  Bank  v.  Field,  57  Neb.  670. 

In  Bristol  Sav.  Bank  v.  Field,  57  Neb. 
670,  the  decree  of  foreclosure  recited: 
"That  said  premises  be  sold,  and  an 


order  of  sale  shall  be  issued  to  the 
sheriff  of  Buffalo  county,  Nebraska, 
commanding  him  to  sell  the  above- 
described  premises  as  upon  execution," 
and  "that  he  shall  execute  to  the  pur- 
chaser of  said  real  estate  a  good  and 
sufficient  deed  of  conveyance  therefor, 
and  put  such  purchaser  in  the  actual 
possession  of  said  premises."  It  was 
held  to  be  unnecessary  for  the  clerk  to 
issue  a  formal  order  in  addition  to  this 
decree. 

Leave  of  court,  on  motion  or  by  judg- 
ment for  that  purpose,  founded  on  sup- 
plemental pleadings,  may  be  obtained 
for  the  allowance  of  an  execution  five 
years  after  judgment,  in  the  sound  dis- 
cretion of  the  court.  Wheeler  v.  Eldred, 
121  Cal.  28. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  446;  and,  generally,  the  title 
Executions  Against  Property,  vol.  8, 
p.  9. 

Cannot  vary,  modify  or  control  the  de- 
cree upon  which  it  issues.  Wagen- 
knecht  v.  Seeley,  55  Neb.  769. 

Requisites  of  Writ,  etc.,  Generally. — 
For  the  formal  parts  of  an  execution  or 
order  of  sale  in  a  particular  jurisdiction 
consult  the  titles  Executions  Against 
Property,  vol.  8,  p.  i;  Mechanics' 
Liens,  ante,  p.  262  et  seq. 

Description  of  premises  in  the  execu- 
tion should  be  such  as  to  enable  the 
property  to  be  identified.  Haynes  v. 
Richardson,  61  Ga.  390,  and  this  may 
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{a)  In  General. 

aa.  Directed  to  Sheriff. 

(ad)  Generally. 

Form  No.  14086.' 

{Venue  and  address  as  in  Form  No.  886S.) 

Whereas, /o/tn  Doe,  plaintiff,  lately  in  the  District  Court  of  said 
county,  at  a  term  thereof  begun  and  held  at  Fort  Collins,  in  said  county, 
on  the  fourth  day  of  May,  a.  d.  iW8,  and  on  the  ninth  day  of  May,  a.  d. 
12)98,  recovered  against  Richard  Roe,  defendant,  the  sum  of  two  thousand 
one  hundred  and  eighty  dollars,  with  interest  thereon  at  the  rate  of  ten 


be  done  by  reference  to  conveyances  of 
the  property.  Cedartown  Land  Imp. 
Co.  V.  Cherokee  Land,  etc.,  Co.,  99  Ga. 
122;  Rae  V.  Atlantic  Banking  Co.,  (Ga. 
1900)  35  S.  E.  Rep.  117. 

Describing  the  premises  as  in  the 
mortgage,  omitting  the  words  "  more 
or  less,"  has  been  held  to  be  sufficient. 
Broach  v.  O'Neal,  94  Ga   474. 

Shall  Eun  in  Name  of  State.  —  An  or- 
der of  foreclosure  sale  commencing 
"  ih^  Slate  of  Nebraska,  county  of  Gas^e, 
to  the  sheriff  of  said  county,"  etc.,  was 
held  to  sufficiently  comply  with  Neb. 
Const.,  art.  6,  §  24,  which  pro- 
vides that  all  process  shall  run  in  the 
name  of  the  state  of  Nebraska.  Hoyt 
V.  Little,  55  Neb.  71.  See  also  vol.  8, 
p.  42,  note  I. 

Signature.  —  The  omission  of  the 
clerk's  signature  from  the  order  of  sale 
does  not  render  it  necessarily  fatal. 
Spalding  v.  Howard,  (Cal.  1898)  53 
Pac.  Rep.  563;  Cal.  Code  Civ.  Proc. 
(1897).  g§  682,  684,  726. 

When  Betnrnable. — That  the  order 
of  sale  issued  by  the  clerk  to  the  sherifif, 
directing  him  to  execute  the  decree, 
was  made  returnable  more  than  sixty 
days  after  its  date,  did  not  prevent  the 
confirmation  of  the  sale  in  Amoskeag 
Sav.  Bank  v.  Robbins,  53  Neb.  776. 
See  also  vol.  8,  p.  42,  note  i. 

Issued  by  What  Cotirt.  — That  the  or- 
der of  sale  of  the  premises  was  issued 
from  a  court  other  than  that  in  which  the 
decree  was  rendered  will  not  invalidate 
the  proceedings.  Lipscomb  v.  Ham- 
mett,  (S.  Car.  1900)  35  S.  E.  Rep.  194. 

Precedent. —  In  Adams  v.  Odom,  74 
Tex..  206,  the  execution  was  as  follows, 
omitting  formal  parts:  "  Whereas, 
John  H.  lilies,  on  the  2jtk  day  oi  June, 
A.  D.  iSj"^,  at  our  district  court,  hath 
recovered  against  Henry  Castro,  of  Cas- 
troville,  in  Medina  county,  the  sum  of 


sezienteen  thousand  seven  hundred  and 
twenty-eight  doUars  and /orty-three  cents, 
with  interest  thereon  from  the  said  ^jM 
day  of  June,  iSj2,  until  paid,  and  also 
the  further  sum  of  two  thousand  Jive 
hundred  doWars  and  costs  of  suit;  and 
whereas,  by  said  judgment,  there  was  a 
decree  of  foreclosure  of  mortgage  on 
the  following  lands  belonging  to  said 
Henry  Castro,  to  wit:  {describing  realty). 
These  are  therefore  to  command  you 
that  of  the  mortgaged  lands  above  set 
forth  and  described  you  proceed  to  sell  a 
sufficient  quantity  to  pay  the  full  amount 
of  this  execution,  together  with  your 
legal  fees  and  commissions  for  collect- 
ing the  aforesaid  amount,  and  that  you 
have  this  writ  at  the  clerk's  office  of 
said  court  on  or  before  the  return-day 
hereof,  certifying  how  you  have  exe- 
cuted the  same." 

Praecipe  for  Writ, —  in  State  Bank  v. 
Green,  8  Neb.  297,  was  as  follows: 
"  The  State  Bank  of' Nebraska 


John  H.  Green  et  al. 

To  the  clerk  of  said  court:  Please 
issue  an  execution  directed  to  the  sheriff 
of  Douglas  county  for  the  deficiency  of 
the  above  case,  being  deficiency  found 
due  by  the  order  confirming  the  sale 
herein." 

(Signature  of  plaintiff  s  attorney.) 

To  which  was  appended  the  follow- 
ing: 

"  We  hereto  consent  to  the  above  re- 
quest being  complied  with  by  the  clerk 
of  said  court." 

(Signature  of  Greenes  attorneys^ 

See  also,  generally,  the  title  Execu- 
TiONS  Against  Property,  vol.  8,  p.  38, 
for  forms  of  such  a  praecipe. 

1.  Colorado.  —  fills'  Anno.  Code 
(1896),  §252. 

See  also,  generally,  supra,  note  2, 
p.  760. 
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per  cent,  per  annum,  from  Xhe  fourth  day  of  May,  a.  d.  iW8,  and  which 
by  the  said  court  was  adjudged  to  the  said  plaintiff  as  his  damages, 
and  which  said  amount  was  also,  by  the  order  and  decree  of  said  court, 
declared  to  be  a  lien  upon  the  premises  described  in  the  complaint  of 
said  plaintiff,  and  in  the  order  and  decree  had  and  entered  of  record 
in  said  court  in  behalf  of  said  plaintiff,  to  wit:  (setti?tg  out  copy  of  order 
and  decree  verbatitn).  Together  with  the  further  sum  oi  forty-two  diO\- 
lars  and  nineteen  cents.  And  it  appearing  that,  in  and  by  said  order 
and  decree  it  was  also  adjudged  and  decreed  by  the  court,  that  said 
above  described  premises,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  said  lien,  damages  and  costs,  be  sold  upon  the  terms  and  after 
notice  thereof  as  in  said  decree  directed. 

We  therefore  command  you  that  you  immediately  proceed  to  sell 
the  property  hereinbefore  described,  in  accordance  with  the  terms  of 
said  decree,  or  so  much  thereof  as  may  be  necessary  to  make  the 
aforesaid  sums  of  money,  with  interest  on  said  judgment  from  the 
fourth  day  of  May,  a.  d.  iW8.  And  have  the  said  money  ready  as 
soon  as  may  be  to  render  unto  the  said  plaintiff  according  to  law. 

Hereof  fail  not,  and  make  return  of  this  writ,  with  your  doings 
indorsed  thereon,  in  fiinety  days  from  the  date  hereof. 

Witness  (continuing  and  concluding  as  in  Form  No.  8868.') 

Form  No.  14087.' 

(Commencing  as  in  Form  No.  8871,  and  continuing  down  to  *)  together 
with  the  further  sum  of  one  hundred  dollars,  attorney's  fees  and 
expenses  in  said  action  accrued,  and,  for  the  sale  of  the  real  estate 
hereinafter  mentioned,  to  satisfy  said  judgment. 

And,  whereas,  the  said  action  was  brought  and  said  judgment  ren- 
dered to  enforce  a  mortgage  lien  upon  the  following  described  prem- 
ises situated  in  the  county  of  Co7vley  and  state  of  Kansas,  to  wit, 
(describing  premises') ; 

Now,  therefore,  you  are  hereby  commanded  that  of  said  real  estate 
hereinabove  described,  and  the  tenements  of  the  said  Richard  Roe,  the 
said  defendant,  you  cause  the  said  moneys  above  specified  to  be 
made;  and  make  return  of  this  order  with  your  certificate  (continuing 
and  concluding  as  in  Form  No.  8871). 

Form  No.  14088.^ 

(Commencement  as  in  Form  No.  90S5.) 

Whereas,  in  an  action  then  pending  in  the  District  Court  of  Colfax 
county,  in  the  state  of  Nebraska,  wherein  John  Doe  was  plaintiff  and 
Richard  Roe  was  defendant,  for  the  foreclosure  of  a  certain  mort- 
gage upon  certain  real  estate  hereinafter  described,  the  plaintiff,  John 
Doe,  on  the  fifth  day  of  October,  a.  d.  i%98,  obtained  a  decree  for  the 
sum  oi  five  hundred  dollars  and  fifty  dollars  costs  of  suit,  and  that 
said  real  estate  be  sold  to  satisfy  the  same,  which  said  decree  is  still 
in  full  force  and  unsatisfied; 

1.  Kansas. — Gen.,  Stat.  (1897),  c.  95,  2.  Nebraska. — Comp.  Stat.  (1899),  §§ 
§  395-  6055  et  seq.,  6058. 

See  also,  generally,  supra,  note  2,  See  also,  generally,  supra,  note  2, 
p.  760.  p.  760. 
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You  are  therefore  commanded  to  cause  the  following  described 
lands  and  premises  {describing  premises)  to  be  appraised,  advertised 
and  sold  according  to  law,  to  satisfy  the  said  sum  oi  five  hundred  diOK- 
lars  and  fifty  dollars  costs,  amount  due  on  said  decree,  and  also  accru- 
ing costs,  and  have  said  moneys  in  said  court  in  sixty  days  from  the 
date  hereof  with  a  return  of  your  doings  hereon. 

Witness  {continuing  and  concluding  as  in  Form  No.  9035). 

Form  No.  I4089.> 

{Commencing  as  in  Form  No.  8908,  and  continuing  down  to  *)  that  so 
much  of  certain  mortgaged  premises,  with  the  appurtenances,  in  the 
bill  of  complaint  in  the  said  cause  particularly  set  forth  and  described, 
that  is  to  say:  {describing pretnises),  together  with  all  and  singular  the 
rights,  liberties,  privileges,  hereditaments  and  appurtenances  there- 
unto belonging  or  in  anywise  appertaining,  and  the  reversion  and 
remainders,  rents,  issues  and  profits  thereof,  and  also  all  the  estate, 
right,  title,  interest,  use,  property,  claim  and  demands  of  the  said 
defendants  of,  in,  to  and  out  of  the  same,  to  be  sold  to  pay  and  satisfy 
unto  the  said  complainant  the  sum  of  three  thousand  6oWa.rs,  the  prin- 
cipal and  interest  secured  by  a  certain  mortgage  given  by  Richard 
Roe,  the  defendant,  to  the  complainant,  bearing  date  t\\&  fourth  day 
of  March,  a.  d.  i?,90,  together  with  lawful  interest  thereon  from  the 
fourth  day  of  March,  a.  d,  i89^,  until  the  same  be  paid  and  satisfied, 
and  also  the  costs  of  the  said  complainant  and  defendant;  and  that, 
for  that  purpose,  a  writ  of  fieri  facias  should  issue,  directed  to  the 
sheriff  of  the  county  of  Mercer,  commanding  him  to  make  sale  as  afore- 
said, and  that  the  surplus  money  arising  from  such  sale,  if  any  there 
be,  should  be  brought  into  the  said  court,  subject  to  the  further  order 
of  the  said  court,  as  by  the  said  decree,  remaining  as  of  record  in  our 
said  Court  of  Chancery  at  Trenton,  doth  and  may  more  fully  appear; 
and  whereas,  the  costs  of  the  said  complainant  have  been  duly  taxed 
at  the  sum  of  seventy-five  dollars: 

Therefore,  you  are  hereby  commanded,  that  you  cause  to  be  made 
of  the  premises  aforesaid,  by  selling  the  same,  or  so  much  thereof  as 
may  be  necessary  for  the  purpose,  the  said  sum  of  three  thousand do\- 
lars,  together  with  lawful  interest  thereon,  as  aforesaid;  and  also  the 
sum  of  seventy-five  dollars  of  costs;  and  that  you  have  those  moneys 
{continuing  and  concluding  as  in  Form  No.  8908). 

Form  No.  14090.* 

(  Venue  and  title  of  court,  and  address  as  in  Form  No.  8882. ) 
Whereas,  at  a  term  of  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict of  said  state,  within  and  for  the  county  of  Barnes,  held  at  the 
court-house  in  the  city  of  Fargo,  in  said  county,  on  the  fourth  day 
oi  May,  iS98,  a  judgment  and  decree  was  by  the  said  court  duly  ren- 
dered and  given  in  an  action  in  which  fohn  Doe  was  plaintiff  and 
Richard  Roe  was  defendant,  which  said  judgment  and  decree  was  in 

1.  New  fersey.  —  Gen.  Stat.  (1895^  p.  See  also,  generally,  supra,  note  2, 
383,  §  64;  p.  1414,  %\  et  sea.;  p.  2I02,  §  I      p.  760. 

et  seq.;   Ch.   Cl.   Rules,   Nos.  46,    113,         2.  North  Dakota.  —  Rev.  Codes  (1895), 
116.  §§  5500  et  seq.,  5865  et  seq. 
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the  words  and  figures  following,  to  wit:  {setting  out  copy  of  judgment 
and  decree  verbatini). 

Now,  therefore,  you  are  hereby  commanded  and  directed,  in 
accordance  with  said  judgment  and  decree,  to  proceed  forthwith  to 
advertise  and  sell  said  property,  or  so  much  thereof  as  may  be 
necessary  to  raise  said  sum  so  adjudged  to  be  due,  with  interest  and 
costs,  and  attorney's  fees,  and  costs  and  expenses  of  sale,  and  apply 
the  funds  arising  from  such  sale  in  conformity  with  said  judgment 
and  decree,  and  due  return  make  hereon  of  your  proceedings  in  the 
premises  within  sixty  days  from  the  receipt  hereof  by  you. 

Witness  {continuing  and  concluding  as  in  Form  No.  8882). 

Form  No.  i  4  o  9  i .' 

{^Venue  and  address  as  in  Form  No  8883.) 

Whereas,  at  a  term  of  the  Court  0/  Common  Fleas,  held  at  Cleveland, 
in  and  for  said  county,  on  the  tenth  (\?iy  oi  January,  a.  d.  i2>98,  in  the 
cause  of  The  Ohio  National  Building  and  Loan  Company,  plaintiff,  and 
John  Thomas  and  Verona  Thomas,  defendants,  it  was  ordered,  adjudged 
and  decreed  as  follows,  to  wit: 

The  premises  referred  to  in  the  above  decree  are  described  in  the 
petition  as  follows,  to  wit:  {Here  was  set  out  a  description  of  the  land). 

We  therefore  command  you,  that  you  proceed  to  carry  said  order, 
judgment  and  decree  into  execution  agreeably  to  the  tenor  thereof,* 
and  that  you  expose  to  sale  the  above  described  real  estate,  under  the 
statute  regulating  sales  on  execution,  and  that  you  apply  the  pro- 
ceeds of  such  sale  in  satisfaction  of  said  judgment  and  decree,  with 
costs  and  interest,  as  specified  therein;  and  that  you  make  report  of 
your  proceedings  herein  to  our  Court  of  Common  Fleas,  within  sixty 
days  from  the  date  hereof  and  bring  this  order  with  you. 

Witness  {continuing  and  concluding  as  in  Form  No.  8883). 

{bb)  On  Affirmance  of  fudgment. 

Form  No.  14092.^ 

(Precedent  in  Wilburn  v.  Hall,  17  Mo.  473.)* 

The  State  of  Missouri, 

To  the  Sheriff  oi  Jackson  County  —Greeting: 
Whereas,  Solomon  L.  Leonard,  administrator  de  bonis  non  of  the 
estate  of  Edward  Wilburn,  sr.,  deceased,  on  the  IQth  day  of  March, 

Oregon.  —  Hill's  Anno.  Laws  (1892),  2.  Missouri.  —  Burns'    Anno.     Prac. 

§  414  et  seq.  Code    Mo.   (1896),    §    1713;    Rev.  Stat. 

South  Dakota.  —  Dak.    Comp.    Laws  (1889),  §  7078  <>/ j^^^. 

(1887),  §§  5430  ,?/ jtf^?.,  5110  <?/ J^^.  See   also,    generally,   supra,    note  2, 

See   also,    generally,  supra,    note   2,  p.  760. 

p.  760.  3.  In  this  case  a  motion  was  made  to 

1.  Ohio.  —  Bates' Anno.   Stat.  (1897),  quash  the  execution.     The  motion  was 

§^  5372  <'^  •f'?^.,  5021,  5316  ^/ Jif^r.  overruled    in  the  circuit   court,   which 

This  order  of  sale  is  copied  from  the  ruling    was    affirmed    on    appeal,    the 

original  papers  in  the  case.  court  holding  that  it  is  in  the  power  of 

See   also,   generally,  supra,    note  2,  the  clerk  of  the  circuit  court  to  issue  an 

p.  760.  execution  to  enforce  a  judgment  which 
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in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  at 
our  Jackson  Circuit  Court,  hath  recovered  against  Jacob  Hall,  in  the 
sum  of  eighteen  hundred  and  fifty-three  dollars  and  sixty-four  cents, 
which  said  sum  was  adjudged  to  the  said  Solomon  L.  Leonard,  admin- 
istrator as  aforesaid,  and  also  for  his  costs;  and,  whereas,  by  a 
decision  of  the  Supreme  Court  of  the  state  of  Missouri,  made  herein, 
at  thtjuly  term  a.  d.  i85^,  of  said  court,  said  judgment  as  aforesaid 
was  affirmed,  and  ten  per  cent,  damages  on  the  same,  (making  the 
additional  sum  of  one  hundred  and  eighty-five  dollars  and  thirty-six 
cents),  was  awarded  to  said  plaintiff  therein  by  said  Supreme  Court: 
These  command  you,  that  of  the  real  estate  of  the  said  Jacob  Hall, 
mortgaged  herein,  to  wit,  {Ilere  was  set  out  a  descriptioti  of  the  mort- 
gaged property),  lying  in  the  county  oi  Jackson  and  state  of  Missouri, 
you  cause  to  be  made  the  sum  aforesaid  adjudged,  and  damages 
aforesaid  awarded  together  with  the  costs,  and  that  you  have  the 
same  [continuing  and  concluding  as  in  Form  No.  8876). 

bb.  Directed  to  One  Other  than  Sheriff.' 

Form  No.  14093.* 

The  State  of  Ohio,  \ 
Cuyahoga  County,  ss.  \ 
'Yo  John  Smith,  Master  Commissioner,  Greeting: 

Whereas  at  a  term  of  the  Court  of  Common  Pleas  held  at  Cleveland 
in  and  for  said  county  on  the  tenth  day  of  December,  a.  d.  i8P5,  in 
the  cause  oi  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  it  was 
ordered,  adjudged  and  decreed  as  follows,  to  wit:  {setting  out  the 
judgment  verbatim,  except  as  to  the  formal  parts). 

The  premises  referred  to  in  the  above  decree  and  described  in  the 
petition  as  follows,  to  wit:  {describing  the  premises  as  in  the  petition). 

We  therefore  command  you  that  (continuing  and  concluding  as  in 
Form  No.  llfidl). 

has  been  modified  or  affirmed  without  Tine,  fr.,  Co..,   B.  Benswanger,  H.  C. 

any  order  by  the  circuit  court  directing  Schrenkeisen,  Louis  Brick,  R.   S.   Hub- 

that  an  execution  issue.  bard,  M.  M.  Hobart,  Receiver,  and  f. 

1.  Order  of  sale  directed  to  a  receiver  V.   Dawes,    new   defendants,  —  it   was 

instead   of  a  master  commissioner  or  ordered,  adjudged  and  decreed  as  fol- 

sherifif,    set   out    in    Osborne    v.    Van  Xov/s,  to  yi'xX.:  {Here  was  set  out  a  copy  0/ 

Tine,  case   No.  54594,  Cuyahoga  com-  the  decree,  together  with  the  description 

mon  pleas  court,  at  its  April  term,  was  of  the  property  given  in  the  otiginal  peti- 

as  follows:  tion  in  the  case). 

"  The  State  of  0/i«(?         )To  M.  M.  Ho-  We,  therefore,    command   you,    that 

r'       L       I"        .   '        r  bart, Receiver,  you  proceed  to  carry  said  order,  judg- 

Cuyahoga  County,  ss.  I   ^     '..  T      *  a             •   :               .• 

■^      ^                          ;  Greeting:  ment  and  decree  into  execution  agree- 

Whereas,  at  a  term  of  the  Courts?/  ably  to  the  tenor  thereof,"  (f(7«^/«<//«^  cj 

Common   Pleas,    held    at    Cleveland,    in  in  Form  No.  i4ogi,  from  *). 
and  for  said  county,  on  the  seventh  day        2.  Ohio.  —The  statute  governing  the 

of  April,  A.   D.    189^6,   in  the  cause  of  issue   of  such   an   order   to   a   master 

L.  A.  Osborn,  plaintiff,  and  W.  H.  Van  commissioner  will  be  found  in  Bates' 

Tine,    fr.,     Katie     Van     Tine,    Henry  Anno.  Stat.  (1897),  ^  5399  et  seq.     This 

Merry,  N.  Hachelein,  A.   S.   Smith,  E.  order  of  sale  is  copied  from  the  original 

Middleton,  George  R.   Warden,  Auld  &"  papers  in  the  case.     See  also,   gener- 

Conger,  a  copartnership,  and   Levi  f.  ally,  supra,  note  2,  p.  760;  and  Form 

Burgess,  defendants  —  the  W.  H.    Van  No.  14091,  and  notes  thereto. 
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{p)  For  Deficiency }■ 
Form  No.  14094.' 

(Commencement  as  in  Fortn  No.  8863)  against  Richard  Roe,  for  the 
foreclosure  of  a  certain  mortgage  and  the  sale  of  the  mortgaged 
premises,  to  satisfy  the  sum  found  due  to  the  plaintiff,  for  the  prin- 
cipal and  interest,  to  wit,  the  sum  of  one  thousand  dollars,  gold  coin 
of  the  United  States,  with  interest  from  the  date  of  said  judgment, 
at  the  rate  of  seven  per  cent,  per  annum  until  paid,  together  with  the 
costs  and  expenses  of  sale  accruing,  as  appears  to  us  of  record;  in 
obedience  to  which  judgment  the  sheriff  of  the  city  and  county 
of  San  Francisco  sold  the  said  mortgaged  premises,  and  applied  the 
proceeds  of  sale  as  in  said  judgment  and  decree  directed,  and  has 
made  his  return  unto  this  court  that  there  is  a  deficiency  of  such 
proceeds  of  sale,  and  that  there  is  still  due  to  the  plaintiff  the  sum 
oi  four  hundred  dollars,  bearing  interest  at  the  rate  of  seven  per  cent, 
per  annum  from  the  tenth  day  of  December,  \W1,  the  date  of  the 
return  of  sale.     ^ 

And  whereas,  tne  judgment  roll  in  the  action  in  which  said  judg- 
ment was  entered  is  filed  in  the  clerk's  office  in  the  said  city  and 
county  of  San  Francisco,  and  the  said  judgment  on  deficiency  was 
docketed  in  the  said  clerk's  office  of  said  city  and  county  of  San 
Francisco  for  the  said  balance  of  deficiency,  on  the  tenth  day  of 
December,  iS97,  against  said  Richard  Roe,  the  judgment  debtor,  who 
is  by  said  judgment  made  personally  liable  therefor. 

And  whereas  the  sum  of /(J'w/' /tz^w^r^a' dollars  with  interest  at  the 
rate  of  seven  per  cent,  per  annum,  from  the  date  of  said  docketing, 
is  now  actually  due  on  said  judgment,  together  with  the  sum  oi  fifty 
dollars  accruing  costs,  to  the  date  of  this  execution. 

Now,  therefore,  you,  the  said  sheriff,  are  hereby  required  to  make 
the  said  sums  due  on  said  judgment,  with  interest  as  aforesaid,  and 
costs  and  accruing  costs,  in  gold  coin  of  the  United  States  {continuing 
and  concluding  as  in  Form  No.  8862'). 

Form  No.  14095.' 

State  of  Michigan,  }  The  Circuit  Court  for  the  County  of  Wayne, 

County  oilVayne.    f      *  in  Chancery. 

To  the  sheriff  of  the  county  of  Wayne,  Greeting: 

1.  Ezecation  for  deficiency  on  mort-  Montana.  —  Code  Civ.  Proc.  (1895), 
gage  foreclosure   sale   is  provided  for     §  1290. 

by  the  statutes  of  some  states.     Minn.  Nevada.  — Gen.  Stat.  (1885),  §  3270. 

Stat.  (1S94),  §  6063.   See  also,  generally,  Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

list  of  statutes  cited  supra,  note  i,  p.  446.  417,  subs.  2. 

Under  Ala.   Civ.  Code  (1896),  §  859,  ^7/^/4.  —  Rev.  Stat.  (1898),  §  3499. 

execution    may   issue    for   the  balance  Washington.  —  Ballinger's     Anno, 

due    after   the    sale    of    the    property  Codes  &  Stat.  (1897),  §  5889. 

under  the  foreclosure  decree.     Wells  z*.  See   also,   generally,   supra,    note  4, 

American  Mortg.    Co.,  (Ala.   1899)   26  p.  696. 

So.  Rep.  301.  3.  Michigan.  —  How.     Anno.     Stat. 

2.  Cal.  Code  Civ.  Proc.  (1897),  g  726.  (1882),   §  6702;  Ch.   Ct.    Rules   (1896), 
Similar  statutory  provisions  exist  in  No.  28. 

these  states:  See  also,  generally,  supra,  note  2,  this 

Idaho.  —  Rev.  Stat.  (1887),  |  4520.  page. 
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In  the  name  of  the  people  of  the  state  of  Michigan: 

(seal)  Whereas,  on  the  tenth  day  of  March,  a.  d.  \W8,  by  a  certain 
decree  made  in  our  Circuit  Court,  in  chancery,  at  a  session  thereof 
held  at  the  court-house  in  the  city  of  Detroit  in  said  county,  by  and 
before  the  YLon.  John  Marshall,  judge  of  the  said  Circuit  Court  pre- 
siding, in  a  cause  depending  in  said  court,  wherein  John  Doe  was  com- 
plainant and  Richard  Roe  defendant,  it  was,  among  other  things, 
ordered,  adjudged  and  decreed,  in  default  of  the  payment  of  the 
amount  due  to  said  complainant,  at  or  before  the  time  mentioned  in 
said  decree,  that  all  and  singular  the  mortgaged  premises  mentioned 
in  the  bill  of  complaint  and  in  said  decree,  or  so  much  thereof  as 
might  be  sufficient  to  raise  the  amount  due  to  the  complainant  for  the 
principal,  interest  and  costs  in  said  cause,  and  which  might  be  sold 
separately  without  material  injury  to  the  parties  interested,  be  sold 
at  public  auction,  by  or  under  the  direction  of  James  Hallett,  z.  circuit 
court  commissioner  of  said  county  of  Wayne;  and  that  said  James 
Hallett,  out  of  the  proceeds  of  said  sale,  retain  his  fees,  disbursements 
and  commissions  on  said  sale,  and  pay  to  the  complainant,  or  his 
solicitor,  costs  in  said  suit  to  be  taxed,  and  also  the  amount  reported 
due  to  him  upon  the  note  and  mortgage  mentioned  in  said  bill,  together 
with  interest  thereon  at  the  rate  of  six  per  cent,  from  the  date  of 
the  master's  report  of  computation  in  said  cause,  or  so  much  thereof 
as  the  purchase  money  of  the  mortgaged  premises  would  pay  of  the 
same;  and  that  said  James  Hallett  bring  the  surplus  moneys,  if  any 
there  should  be,  into  court,  without  delay,  to  abide  the  further  order 
of  said  court;  and  that  if  the  moneys  arising  from  said  sale  should  not 
be  sufficient  to  pay  the  amount  reported  due  to  the  complainant,  with 
the  interest,  disbursements,  costs  and  expenses  of  such  sale,  such 
commissioner  specify  the  amount  of  such  deficiency  in  his  report  of 
said  sale;  and  that  on  the  coming  in  and  confirmation  of  said  report, 
the  defendant,  Richard  Roe,  who  is  personally  liable  for  the  payment 
of  the  mortgaged  debt,  should  pay  to  the  said  complainant  the  amount 
of  such  deficiency,  with  interest  thereon  at  the  rate  of  six  per  cent, 
from  date  of  such  report,  and  that  the  complainant  have  execution 
therefor. 

And  whereas,  the  said  James  Hallett  has  filed  his  report  of  said  sale 
in  the  office  of  the  register  of  said  court,  and  the  same  has  been  duly 
confirmed  by  an  order  of  said  court  of  chancery,  from  which  report  it 
appears  that  the  amount  of  the  deficiency  upon  the  sale  of  said  mort- 
gaged premises,  over  and  above  the  sum  which  was  realized  by  said 
sale,  is  stated  to  be  one  thousand  two  hundred  dollars  and  fifty  cents 
{%l,200.o0\ 

And  whereas,  the  said  defendant  Richard  Roe  has  failed  to  comply 
with  all  and  singular  the  matters  required  of  him  in  and  by  said 
decree,  and  to  pay  the  amount  of  the  deficiency  thus  reported,  with 
interest,  or  any  part  thereof,  has  made  default,  as  we  have  been 
informed,  in  our  said  court  of  chancery. 

Now,  therefore,  in  order  that  full  and  speedy  justice  may  be  done 
in  the  premises,  we  command  you,  the  said  sheriff,  that  of  the  goods 
and  chattels  of  the  said  Richard  Roe,  in  your  bailiwick,  you  cause  to 
be  made  the  sum  of  one  thousand  two  hundred  doWdiVS  diud  fifty  cenis 

767  Volume  12. 


14095. 


MORTGAGES. 


14096. 


(being  the  amount  of  the  deficiency  of  the  moneys  arising  from  said 
sale  to  pay  the  amount  reported  due  and  decreed  to  be  paid  to  the 
said  complainant),  with  interest  thereon  at  six  per  cent,  from  the  tenth 
day  oi  July,  a.  d.  \W8  (being  the  date  of  said  commissioner's  report 
of  said  sale),  and  costs.  And  if  sufficient  goods  and  chattels  of  the 
said  Richard  Roe  cannot  be  found  in  your  bailiwick  to  make  said 
amounts,  then  that  you  cause  the  said  amount  of  deficiency,  with 
interest  and  costs,  to  be  made  of  the  lands,  tenements  and  chattels 
real  of  said  Richard  Roe  m  your  bailiwick;  and  have  you  said  moneys 
before  our  said  court  on  the  /<?«/Aday  of  October,  a.  d.  i2>98,  next,  then 
and  there  to  render  to  the  said  complainant  according  to  the  decree 
aforesaid.  And  have  you  then  and  there  this  writ,  and  make  and 
return  a  certificate  under  your  hand  of  the  manner  in  which  you  shall 
have  executed  the  same. 

Witness,  the  Hon.  John  Marshall,  judge  of  said  Circuit  Court,  at 
Detroit,  the  twentieth  day  of  July  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-eight. 

Calvin  Clark,  Register. 

Jeremiah  Mason,  Solicitor  for  Complainant. 

(2)  Notice  or  Advertisement  of  Sale.^ 


1.  Notice  of  Sale,  Generally.  —  For  forms 
relating  to  notices  of  sale  of  realty  un- 
der execution  or  upon  order  of  court 
see  the  title  Execution  Against  Prop- 
erty, vol.  8,  p.  273. 

Necessity  for  Notice.  —  Proper  publica- 
tion of  the  advertisement  is  necessary 
to  effect  a  legal  sale.  Wilson  v.  Page, 
76  Me.  279;  New  York  Baptist  Union  v. 
Atwell,  95  Mich.  239;  Shier  v.  Prentis, 
55  Mich.  175;  Wood  V.  Morehouse,  45 
N.  Y.  368. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  446;  and,  generally,  vol.  8, 
p.  273  et  sea. 

In  What  Paper  Published. — Circula- 
tion of  the  paper  need  not  be  general  in 
any  particular  locality  in  order  that  the 
notice  may  be  published  therein.  Smith 
V.  Foxvvorthy,  39  Neb.  214. 

Sheriff  must  notify  mortgagor,  he  being 
the  necessary  party  defendant,  of  the 
sale  of  land  under  an  execution  upon  a 
mortgage,  by  the  requirements  of  Del. 
Rev.  Stat.  (1893),  p.  836.  Hawthorn  v. 
Sayers,  2  Marv.  (Del.)  177. 

Deputy  sheriff  may  act  for  the  sheriff 
in  making  a  foreclosure  sale.  Hamer 
V.  McKinley-Lanning  L.  &  T.  Co.,  52 
Neb.  705;  Nebraska  Loan,  etc.,  Assoc. 
V.  Marshall,  51  Neb.  534.  But  must  do 
so  in  the  nameof  his  principal.  Maginn 
V.  Pickard,  57  Neb.  642. 

Personal  Service  on  Parties.  —  Notice 
of  sale  under  foreclosure  decree   need 


not  be  given  to  the  parties  personally. 
Springer  v.  Law,  84  111.  App.  623. 

Bequisites  of  Notice,  Generally.  —  Un- 
der Mich.  Ch.  Ct.  Rules  (1896),  No. 
28  (e),  the  requisites  of  the  notice  of  sale 
are  governed  by  Mich.  Comp.  Laws 
(1897),  g^  9246,  522.  New  York  Bap- 
tist Union  v.  Atwell,  95  Mich.  239. 

The  requisites  and  method  of  pub- 
lishing the  notice  of  sale  are  prescribed 
in  the  various  statutes  relating  to  sales 
in  foreclosure  proceedings  or  sales 
generally  under  execution.  See  list  of 
statutes  cited  supra,  note  i,  p.  446,  and 
vol.  8,   p.   273  et  seq. 

Amount  and  Nature  of  Indebtedness.  — 
Amountof  decree  need  not  be  stated  in 
the  notice.  Stratton  v.  Reisdorph,  35 
Neb.  314.  Thus,  where  the  notice  did 
not  correctly  state  the  sum  for  the 
satisfaction  of  which  the  property 
would  be  sold,  it  was  not  allowed  to 
vitiate  the  sale.  Amoskeag  Sav.  Bank 
V.  Robbins,  53  Neb.  7^6. 

Under  Burns'  Rev.'Stat.  Ind.  (1894), 
§  5820,  the  advertisement  to  foreclose 
a  school  mortgage,  describing  the  in- 
debtedness as  due  to  the  "common 
and  congressional  school  districts," 
was  held  to  be  sufficient,  although  the 
fund  is  more  properly  designated  as 
the  "congressional  township  school 
fund."  Richardson  v.  Hedges,  150 
Ind.  53. 

Description  of  Premises  —  Certainty.  — 
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{a)  By  CUrk  of  Court. 


Descriptions  which  are  so  indefinite 
that  the  land  cannot  be  identified 
thereby  are  insufficient.  Helmer  v. 
Rehm,  14  Neb.  219;  Fouts  v.  Mann,  15 
Neb.  172;  Veeder  v.  Fonda,  3  Paige 
(N.  Y.)  94. 

Property  described  as  "  S.  E.  1-4  of 
section  twenty-four,  in  township  twelve 
and  xa.ng&  fifteen  W.  in  the  sixth  prin- 
cipal meridian  in  Buffalo  county,"  with- 
out showing  whether  the  township  was 
north  or  south,  was  held  to  be  suffi- 
cient. Nebraska  Land,  etc.,  Co.  v% 
Cutting,  51  Neb.  647. 

All  the  tracts  of  land  mortgaged  may 
be  described  in  one  notice.  Richard- 
son V.  Hedges,  150  Ind.  53. 

Describing  as  in  the  decree  may  be  suf- 
ficient.  -Miller  z/.  Lanham,  35  Neb.  886. 

Describing  as  in  the  mortgage  described 
is  sufficient.  Miller  v.  Lanham,  35 
Neb.  886. 

Metes  and  Bounds.  — Where  the  land 
is  described  properly  by  metes  and 
bounds,  the  description  is  sufficient, 
notwithstanding  the  deed  is  referred  to, 
having  grantor's  name  and  the  date 
of  recording  deed  incorrectly  given. 
Richardson  v.  Hedges,  150  Ind.  53. 

Mistakes  in  describing  premises  which 
do  not  work  a  breach  to  the  parties 
concerned  are  immaterial.  Cooper  v, 
Foss,  15  Neb.  515;  Nebraska  L.  &  T. 
Co.  V.  Hamer,  40  Neb.  281. 

But  a  material  misdescription  in  the 
notice  of  sale  may  be  relied  upon  by 
the  purchaser  so  as  to  relieve  him  from 
his  purchase.  Kingsland  v.  Fuller,  31 
N.  Y.  App.  Div.  313  {reversed  in  157 
N.  Y.  507). 

Name  of  the  county  and  state  need  not 
be  given  in  the  description  of  each 
tract  of  the  property,  where  the  name 


Notice  of  a  foreclosure  sale  set  for 
the  twenty-first  day  of  February,  which 
was  published  in  a  weekly  newspaper 
for  five  consecutive  issues,  beginning 
on  the  nineteenth  day  of  January,  was 
held  to  be  a  sufficient  advertisement 
under  the  statute  requiring  thirty  days' 
notice  before  day  of  sale.  Nebraska 
Land,  etc.,  Co.  v.  McKinley-Lanning, 
etc.,  Co.,  52  Neb.  410;  Watkins  v.  Will- 
iams, 33  Kan.  149. 

Hames  of  the  parties  need  not  be 
stated  in  the  notice.  Field  v.  Brokaw, 
159  111.  560;  Cunningham  v.  Schley,  6 
GiU(Md.)207. 

Place  of  sale  should  be  designated  in 
the  notice.  See  list  of  statutes  cited 
supra,  note  i,  p.  446;  and,  generally, 
vol.  8,  p.  272  et  seq.  But  see  McCor- 
mick  V.  Wheeler,  36  111.  114;  Little  v. 
Sinnett,  7  Iowa  324. 

Sale  in  parcels  need  not  be  designated 
in  the  notice.  Hoffman  v.  Burke,  21 
Hun(N.  Y.)  580. 

Title  of  the  catise  need  not  be  stated  in 
the  notice.  Ray  v,  Oliver,  6  Paige 
(N.  Y.)  489. 

Posting  notice  in  a  public  place  is  not 
ordinarily  necessary  where  the  notice 
can  be  published  as  required  by  statute 
in  a  newspaper.  McCurdy  v.  Baker, 
II  Kan.  Ill;  Parrat  v.  Neligh,  7  Neb. 
456. 

Precedents  of  the  notice  of  sale  may 
be  found  in  Connaughton  v.  Bernard, 
84  Md.  577;  Carroll  v.  Hutton,  88  Md. 
676. 

Notice  of  adjourned  sheriff's  sale  (N.  J. 
Gen.  Stat.  (1895),  p.  2980,  §  6)  is  set  out 
in  Avon-by-the-Sea  Land,  etc.,  Co.  v. 
Finn,  56  N.  J.   Eq.  808,  a^  follows: 
"Adjourned  Sheriff's  Sale. 

The   Avon-by-the-Sea   Land  and  Im- 


of  the  county  and  state  is  given  follow-    provement  Company,  at  the  suit  of  Ann 


ing  the  whole  description  and  all  the 
tracts  above  named  are  declared  to  be 
in  said  county  and  state.  Richardson 
■».  Hedges,  150  Ind.  53. 

In  fact,  it  has  been  held  that  the 
name  of  the  county  and  state  may  be 
omitted,  as  the  court  will  take  judicial 
notice  of  the  fact  that  the  land  is  in  the 
proper  county  and  state  by  reference 
to  the  section,  township  and  range 
given  in  the  description.  Richardson 
V.  Hedges,  150  Ind.  53. 

Length  of  notice  is  governed  by  the 

provisions  of  the  various  statutes.    See 

list  of  statutes  cited  supra,  note  i,  p. 

446;  and,  generally,  vol.  8,  p.  273  et  seq. 

12  E.  of  F.  P.— 49. 


Finn,  stands  adjourned  to  Monday,  the 
17th  Adiy  oi January,  i^gS,  at  the  Court- 
Ilouse,  at  Freehold,  in  the  county  of 
Monmouth,  New  Jersey,  3,1 2  o'clock  p.  m. 

TtdiiGdJanuary jd,  iSgS. 

Houston  Fields,  Sheriff." 

This  form  was  criticised,  the  main 
contention  being  that  the  land  should 
have  been  in  some  way  described  or 
identified.  The  court  held  that  the 
notice  sufficiently  complied  with  the  re- 
quirements of  the  statute. 

Bid  and  acceptance  thereof  by  the  sheriff 
may  be  in  writing,  as  follows: 

"  To  Simon  Stevenson,  sheriff,  in  case 
oi  John  Doe  against  Richard  Roe,  ap- 
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Form  No.  14096.' 


In  the  Chamery  Court, 
*  At  Columbia,  Tennessee. 


John  Doe 

against 

Richard  Roe. 

No.  102. 

In  obedience  to  a  decree  of  the  Chancery  Court  at  Columbia,  made 
at  the  September  term,  \W9,  in  the  above  styled  case,  I  will,  on  Sat- 
urday, the  twenty-sixth  day  of  October,  iS99,  at  noon,  in  front  of  the 
court-house  door  in  Columbia,  sell  to  the  highest  and  best  bidder  the 
property  in  said  decree  described,  being  a  tract  of  land  known  as 
the  '■'•  Poverty  Place"  lying  and  being  in  the  tenth  civil  district  of 
Maury  county,  Tennessee,  adjoining  lands  of  Banks  Belk,  Keever 
Hughes  and  Fred  Nims,  and  more  particularly  described  as  follows, 
to  wit:  {describing premises^,  containing /(cr/y  acres,  more  or  less. 

Terms  of  sale:  Said  sale  will  be  made  on  a  credit  of  six  months, 
except  as  to  one-fourth  of  the  purchase  price  bidden,  which  by  the 
terms  of  the  said  decree  must  be  paid  in  cash  on  the  day  of  sale, 
and  in  bar  of  the  equity  of  redemption.  Notes,  drawing  interest 
from  day  of  sale,  with  good  personal  security,  will  be  required  of 
the  purchaser,  and  a  lien  will  be  retained  on  the  property  sold,  as 
further  security. 

i:\\\s,  first  day  of  October,  iS99. 

Calvin  Clark,  Clerk  and  Com'r. 

Oliver  Ellsworth,  Solicitor. 

(J>)  By  Commissioner. 

Form  No.  14097.* 

(  Venue  and  title  of  cause  as  in  Form  No.  5927.) 

By  virtue  and  in  pursuance  of  a  decree  of  the  Superior  Court  made 
in  the  above  entitled  cause  at  the  April  term,  iS99,  of  the  Superior 
Court  of  New  Hanover  county,  the  undersigned  commissioner, 
appointed  for  the  purposes  therein  named,  will  expose  for  sale  to  the 
highest  bidder,  at  public  auction,  for  cash,  on  Monday,  the  seventh 
day  oi  August,  iS99,  at  the  court-house  door  in  the  city  of  Wilmington, 
North  Carolina,  at  twelve  o'clock  M.,  the  following  lot  of  land  situate 
in  the  city  of  Wilmington,  North  Carolina,  described  as  follows: 
{describing  realty^ 

July  1,  i899.  George L.  Peschau,  Commissioner. 

pearance  docket  No.  102,  DistrictCourt,  2.   North    Carolina.  —  Clark's    Code 

Douglas  county,   Nebraska.     I,  Samuel  Civ.  Proc.  (1891),  §  454  <f/ j^5^.     This  no- 

Short,  hereby  offer  and  bid  the  sum  of  tice  is  copied  from  the  original  papers 

one  thousand  dollars  (^1,000.00)  for  {de-  in  the  case. 

scribing  real  estate).  See    also,    generally,   supra,    note   i, 

\ysiiGA,iti.is  first  day  oi  December,  iSgg.  p.  768. 

Samuel  Short,  Bidder.  Other  similar  notices  copied  from  the 

I  accept  the  above  bid.  original  papers  in  the  cases  are  as  fol- 

Simon  Stevenson,  Sheriff."  lows: 

1.    Tennessee.  —  Code  (1896),  §§  6306,  "  By  virtue  of  a  judgment  of  the  Su- 

6032.  perior  Court  of  Wake  county,  made  at 

See   also,    generally,  supra,    note   l,  April  term,   1899,  in  the  case  oi  Allen 

p.  768.  Davis  vs.  J.  W.  Pernell,  appointing  the 
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{c)  By  Master. 

Form  No.  14098.' 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  13914. ) 

Public  notice  is  hereby  given  that,  in  pursuance  of  a  decree  made 
and  entered  by  said  court  in  the  above  entitled  cause,  on  the  fifth 
day  of  October,  a.  d.  i8.99,  I,  Milton  Moore,  master  in  chancery  of  the 
said  Superior  Court  of  Cook  county,  will,  on  Thursday,  the  twenty- 
third  day  oi  November,  iS99,  at  the  hour  of  ten  o'clock  in  the  fore- 
noon, at  the  judicial  sales  rooms  of  the  Chicago  Real  Estate  Boards 
number  57  Dearborn  street,  in  the  city  of  Chicago,  county  of  Cook  and 
state  of  Illinois,  sell  at  public  auction,  to  the  highest  and  best  bidder, 
for  cash,  all  and  singular  the  following  described  premises  and  real 
estate  in  said  decree  mentioned,  situate  in  the  county  of  Cook  and 
state  of  Illinois,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy 
said  decree,  to  wit:  {describing  real  estate). 

Dated  Chicago,  tht  first  day  of  November,  iS99. 

Milton  Moore, 
Master  in  Chancery  of  the  Superior  Court  of  Cook  County. 

Oliver  Ellsworth,  Complainant's  Solicitor. 


undersigned  commissioner  for  the  pur- 
pose, I  will  on  the  second  day  of  October, 
1899,  it  being  the  frst  Monday  in  Octo- 
ber, at  twelve  o'clock  M. ,  at  the  court-house 
door  in  Raleigh,  sell  to  the  highest  bid- 
der, for  cash,  the  following  tract  or 
parcel  of  land,  situate  in  New  Light 
township,  in  Wake  county,  bounded  on 
the  north  by  the  lands  of  T.  C.  Powell, 
P.  H.  Manguin  and  others,  on  the  east 
by  the  lands  of  J.  H.  Wiggs,  on  the 
south  by  the  New  Light  road,  on  the 
west  by  the  Edivards'  gin  lot  and  the  Ox- 
ford road,  known  as  the  Edwards  land, 
containing  41  g-io  acres,  more  or  less, 
being  the  tract  of  land  formerly  con- 
veyed \.of.  W.  Powell  hy  W.  C.  Brewer. 

September  i,  iSog. 

N.  V.  Gulley,  Commissioner." 

"In  pursuance  of  a  judgment  and 
decree  of  sale  duly  rendered  in  the  Su- 
perior Court  of  Wake  county,  in  the 
case  of  Elodia  B.  Yancey  et  al.,  ex  parte, 
the  undersigned  will  expose  to  public 
sale,  at  the  county  court-house  door  in  the 
city  of  Raleigh,  on  Monday,  the  fourth 
day  of  September,  l9>gg,  at  twelve  o'clock 
M.,  the  following  described  lots  of  land 
in  the  city  of  Raleigh,  viz:  {describing 
realty). 

Terms  of  sale:  C>«(»-Mt>^ of  the  pur- 
chase money  to  be  paid  cash;  residue 
at  six  and  twelve  months  in  equal  in- 
stalments with  interest  from  day  of 
sale. 

fuly  24,  1899. 

C.  M.  Busbee,  Commissioner." 


1.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  77,  par.  14. 

Michigan.  —  Ch.  Ct.  Rules  <^i896), 
No.  28. 

See  also,  generally,  supra,  note  i, 
p.  768. 

A  similar  form  of  notice  of  sale  in  the 
circuit  court  of  the  United  States,  as 
copied  from  the  original  papers  in  the 
case,  is  as  follows: 

"  Master's  Sale. 
Docket  .S",  No.  20J. 

In    the   Circuit  Court   of  the    United 
States  for  the  District  of  Nebraska: 
The  Northwestern  Mu- 
tual Life  Insurance 
Company,  Complain- 
ant, \lTi  Chancery, 
against 
Gilbert  M.  Hitchcock  et 
al..  Defendants. 

Foreclosure  of  Mortgage. 
Public  notice  is  hereby  given  that  in 
pursuance  and  by  virtue  of  a  decree 
entered  in  the  above  cause  on  the  thir- 
teenth day  of  December,  1897,  I,  E.  S. 
Dundy,  fr.,  master  in  chancery  of  the 
Circuit  Court  of  the  United  States  for 
the  district  of  Nebraska,  will,  on  the 
fifteenth  day  of  November,  x%q8,  at  the 
hour  of  ten  o'clock  in  the  forenoon  of 
same  day,  at  the  north  door  of  the  Doug- 
las county  court-house  building  in  the 
city  of  Omaha,  Douglas  county,  state 
and  district  of  Nebraska,  sell  at  public 
auction,  for  cash,  the  following  de- 
scribed property,  to  wit: 
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((/.)  By  Master  Commissioner. 

Form  No.  14099.' 

Pursuant  to  a  decree  made  by  the  Circuit  Courts/  the  United  States 
for  the  northern  district  of  Iowa.,  western  division,  entered  on  the 
third  day  of  October.,  i899,  in  a  certain  cause,  entitled  Maiihattan 
Trust  Company,  complainant,  vs.  The  Sioux  City  &•  Northern  Railroad 
Cj'npany,  defendant,  and  a  decree  made  by  the  Circuit  Court  of  the 
United  States  for  the  district  of  Minnesota,  entered  on  the  fourth  day 
of  October,  iS99,  in  a  cause  bearing  the  same  title,  and  to  a  decree 
made  by  the  Circuit  Court  of  the  United  States  for  the  district  of 
South  Dakota,  entered  on  the  seventh  day  of  October,  1 8.9.9,  in  a  cause 
bearing  the  same  title,  the  undersigned  master  commissioner 
appointed  for  the  purpose  in  and  by  each  of  said  decrees,  will  sell  at' 
public  auction,  at  the  Sioux  City  6~'  Northern  roundhouse,  located  in 
the  angle  between  the  intersection  of  Division  and  Fourth  streets,  on 
block  one  (i)  in  Felt's  addition  to  Sioux  City,  in  the  city  of  Sioux  City, 
county  of  Woodbury,  state  of  Iowa,  at  tivelve  o'clock,  noon,  on  the 
twelfth  day  oi  December,  iS99,  in  the  manner  hereinafter  described: 
All  the  mortgaged  premises  and  property,  rights  and  franchises  in 
the  said  decrees  described  or  mentioned  as  subject  to  the  lien  of  the 
mortgage  from  the  Sioux  City  er*  Northern  Railroad  Company  to  Man- 
hattan Trust  Company,  dvited  January  1,  iS90,  a  brief  description  of 
which  is  as  follows: 

All  and  singular  the  line  of  railroad  of"  said  company  extending 
from  Division  street,  in  Central  Sioux  City,  in  the  city  of  Sioux  City., 
northerly  through  the  counties  of  Woodbury,  Plymouth,  Sioux  and 
Lyon,  in  the  state  of  Iowa;  thence  northerly  through  the  county  of 
Rock  in  the  state  of  Minnesota,  to  the  town  of  Garretson,  in  Minnehaha 
county,  state  of  South  Dakota,  and  all  extensions,  continuations  and 
branches  of  said  railroad,  and  all  property,  rights  and  franchises 
owned  by  said  company  at  the  date  of  said  mortgage,  or  thereafter 
constructed  or  acquired,  including  all"  rolling-stock,  and  also  includ- 
ing specifically  the  following  described  real  estate  in  Woodbury  county, 
Iowa,  to  wit:  {describing  realty^. 

Also  1,998  shares  of  the  capital  stock  of  the  Sioux  City  Terminal 
Railroad  and  Warehouse  Company  of  the  par  value  of  one  hundred 
dollars  each. 

•The  above  described  being  all  the  property,  rights  and  franchises 
directed  to  be  sold  in  and  by  said  decrees,  for  a  more  particular 
description  of  which  reference  is  made  to  said  decrees.  The  said 
property,  pursuant  to  the  provisions  of  the  said  decrees,  will  be  sold 
in  two  parcels,  namely:  (i)  1,998  shares  ot  the  capital  stock  of  the 
Sioux  City  Terminal  Railway  and  Warehouse  Company,  as  one  separate 

The  following  real  estate,  lying  and  extending  back  with  a  uniform  width 

being  in  the  county  of  Douglas,  city  of  one  hundred  and  thirty-two  {132)  feet. 
Omaha    and    state    of    Nebraska,     and  E.    S.  Dundy,  Jr., 

known  and  described  as  follows,  viz. :  Master  in  Chancery. 

(describing property^,  said  premises  hav-  Howard  Kennedy,  Jr., 

ing  a  frontage  on  Fnrnam  street  of  one  Solicitor  for  Complainant." 

hundred  and  sixty-eight  {168)  feet,  and         1.  Federal     Courts.  —  Fost.   Fed.  Pr. 
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parcel;  and  (2)  all  of  the  railroad  and  property,  real  and  personal, 
and  franchises  of  the  defendant  company,  except  such  capital  stock, 
as  one  other  parcel. 

It  is  provided  in  each  of  said  decrees,  among  other  things: 

1.  That  the  master  commissioner  may  either  personally  or  by  some 
person  to  be  designated  by  him,  and  acting  in  his  name  and  by  his 
authority,  adjourn  said  sale  from  time  to  time  without  further  adver- 
tisement, but  only  on  the  request  of  the  complainant  or  its  solicitors, 
or  by  order  of  the  court  or  a  judge  thereof. 

2.  That  no  bid  shall  be  received  by  the  commissioner  at  such  sale 
unless  the  bidder  shall  first  deposit  with  him  in  money  or  by  certified 
check  on  some  responsible  bank  the  sum  of  twenty  thousand  dollars 
i^O^OOO).  All  money  so  deposited  by  unsuccessful  bidders  shall  be 
returned  to  them  after  the  property  shall  have  been  knocked  down. 

3.  That  if  any  bid  shall  be  accepted  by  the  court,  and  the  person 
or  persons  making  the  same  shall  fail  to  comply  with  all  the  conditions 
of  sale,  and  all  orders  which  may  be  made  in  respect  thereof,  then 
the  sum  so  deposited  on  account  of  such  bid  shall  be  forfeited  and 
shall  be  applied  as  therein  provided,  but  in  case  such  bid  shall  be 
rejected  by  the  court,  the  deposit  so  made  shall  be  returned  to  the 
bidder. 

4.  That  the  balance  of  the  purchase  price  be  paid  at  such  time  or 
times  as  the  court  may  direct,  upon  or  after  the  confirmation  of  the 
sale,  and  such  portions  thereof  shall  be  paid  in  money  as  the  court 
shall  direct,  and  the  remainder  may  be  paid  in  money  or  in  first 
mortgage  bonds,  and  the  interest  coupons  thereon  falling  due  after 
\.\\t.  first  day  oi  July,  \W5. 

5.  That  the  purchaser  shall,  as  part  consideration  of  the  purchase 
price  of  the  property  purchased  and  in  addition  to  the  sum  bid,  take 
the  same  upon  the  express  condition  that  he  or  they,  or  his  successors 
or  assigns,  shall  pay  and  discharge  any  unpaid  compensation  which 
shall  be  allowed  by  the  court  to  the  receivers,  and  any  indebtedness 
and  obligations  or  liabilities  which  shall  have  been  contracted  or 
incurred  by  the  receivers  before  the  delivery  of  possession  of  the 
property  sold,  and  subject  to  the  performance  of  all  binding  con- 
tracts theretofore  lawfully  made  by  the  receivers. 

Howard  S.  Baker ^ 
Master  Commissioner,  Sioux  City^  Iowa. 
Strong  df  Cadwalader, 
Jfi  Wall  Street,  New  York,  Solicitors. 

{e')  By  Referee. 

Form  No.  1 4  i  0  c* 

Supreme  Court,  County  of  New  York. 

(2d  ed.),  §  316.  This  notice  is  copied  1242  ^/ j^y.,  1626^/ j^f.;  Hun's  Ct.  Rules 
from  the  original  papers  in  the  case.         (1896),  No.  60  et  seq.      This  notice   is 

See  also,  generally,  supra,  note  i,  copied  from  the  original  papers  in  the 
p.  768.  case. 

1.  New  York. — Code  Civ.  ProC.,  §§       Seealso,generally,j«/ra,notei,p.  768j 
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Thomas  H.  Messenger,  as  sole  surviving  executor  '\ 

of    the    last    will    and    testament    of  Harry  \ 

Messenger,  deceased,  plaintiff,  \ 

against  ( 

Franz  Mayer  and  others,  defendants.  J 

In  pursuance  of  a  judgment  of  foreclosure  and  sale  duly  made 
and  entered  in  the  above  entitled  action,  bearing  date  the  eleventh 
day  of  April,  i()00,  I,  the  undersigned,  the  referee  in  said  judgment 
named,  will  sell  at  public  auction,  at  the  New  York  Real  Estate  sales- 
room, No.  Ill  Broadway,  in  the  borough  of  Manhattan,  city  of  New 
York,  on  the  eighth  day  of  May,  i^OO,  at  twelve  o'clock,  noon,  on  that 
day,  by  Peter  F.  Meyer,  auctioneer,  the  premises  directed  by  said 
judgment  to  be  sold,  and  therein  described  as  follows: 

All  that  certain  lot,  piece  or  parcel  of  land  situate,  lying  and 
being  in  the  city  of  New  York,  and  state  of  Ne^v  York,  and  bounded 
and  described  as  follows,  to  wit: 

Beginning  at  a  point  on  the  southerly  side  of  Eighty-seventh  street, 
distant  westerly  from  the  corner  formed  by  the  intersection  of  the 
southerly  side  of  Eighty-seventh  street  with  the  westerly  side  of 
avenue  B,  two  hundred  (200)  feet,  and  running  thence  southerly  and 
parallel  with  avenue  B  one  hundred{100)  feet  eight  and  one- half  {8 1-2) 
inches  to  the  center  line  of  the  block;  thence  westerly  along  said 
center  line  of  the  block  twenty-five  (25)  ite^t;  thence  northerly  and 
again  parallel  with  avenue  B  one  hundred  (^100)  feet  eight  and  one- half 
(81-2)  inches,  to  the  southerly  side  of  Eighty- seventh  street,  and 
thence  easterly  along  the  southerly  side  of  Eighty-seventh  street 
twenty-five  (25)  feet  to  the  point  or  place  of  beginning. 

Being  the  same  premises  conveyed  to  said  Frances  Lizzie  Mayer  by 
Arthur  Gorsch  and  Sophia,  his  wife,  by  deed  dated  November  15,  iS99, 
recorded  Noi^ember  23,  \W9,  in  New  York  county  register's  office, 
liber  2212,  page  56. 

Dated  New  York,  April  12,  i()00. 

Augustus  Van  Wyck,  Referee. 
Albert  W.  Seaman,  Attorney  for  Plaintiff, 
16  and  18  Exchange  Place,  Borough  of  Manhattan,  N.  Y.  City. 

A.  similar  notice,  as  copied  from  the  day,   the  lands  and   premises   in  said 

original  papers  in  the  case,  is  as  follows:  judgment  mentioned  and  described  as 

'^' Supreme  Conn,  Suffolk  County.  follows,  to  wit:  {describing  property). 

The  Mutual  Life  Insurance  Com-^  Excepting,    nevertheless,   a  piece  of 

pany  of  New  York,  plaintiffs,  beach  along  the  foot  of  the  east  bank 

against                          \  of  said  Nassau  Point,oT  Little  Hog  Neck^ 

Donald  Fletcher  and  fulia  Fletcher,  now  or  late  of    Van  Rensselaer  Howell, 

his  wife,  def'ts.                  J  as  shown  on  said  map. 

In  pursuance  of  a  judgment  of  fore-  The  premises  hereby  intended  to  be 

closure  and  sale  made  and  entered  in  conveyed,  and  containing,  exclusive  of 

the  above  entitled  action,  bearing  date  said   beach   now  or  late  of    Van  Rens- 

the  first  day  oiMay,  i8gg,  I,  the  under-  selaer  Howell^  four  hundred  and  ninety 

signed,  the  referee  in  said   judgment  acres,  be  the  same  more  or  less, 

named,  will  sell  at  public  auction,  at  Dated  Xh^  fifth  day  oifuly.  i%gQ. 

the  front  door  of  the  county  court-house.  fohn  R.  Reid,  Referee, 

in    the  village    of  River  head,    town    of  William  Rasquin,  Jr., 

Riverhead,  county  of  Suffolk,  on  Mon-  Plaintiffis  Attorney, 

day,  the   twenty-eighth  day   of  August,  j4  Nassau  Street,   Borough  of  Man- 

,1899,  *t   twelve  o'clock,   noon,  of  that  hattan.  City  oi  New  York,  New  York." 
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The  following  is  a  diagram  of  the  property  to  be  sold,  as  described 
above,  the  street  number  being  538  East  Eighty-seventh  street: 
{insert  diagram.) 

The  approximate  amount  of  the  lien  or  charge  to  satisfy  which 
the  above  described  property  is  to  be  sold  \%%16,8H.57,  with  interest 
thereon  from  April  10,  igOO,  together  with  costs  and  allowances 
amounting  to  %88Jf..l5,  with  interest  from  April  11,  igOO,  together 
with  the  expenses  of  the  sale.  The  approximate  amount  of  taxes, 
assessments,  or  other  liens  which  are  to  be  allowed  to  the  purchaser 
out  of  the  purchase  money,  or  paid  by  the  referee,  is  %985.33,  with 
interest. 

Dated  New  York,  April  12,  igOO. 

Augustus  Van  Wyck^  Referee. 

(/)  By  Sheriff. 

Form  No.  i  4  i  o  i  .> 

Sheriff's  Sale. 
>/i«^^.,_  plaintiff,  )  ^^^j^^  ^f  gj^^^j^.^  g^j^  ^^    j,^^^, 

Hichard  Roe^TaL,  defendants.  (  ^^°^"^^  «^  Mortgage. 

Under  and  by  virtue  of  an  order  of  sale  and  decree  of  foreclosure, 
issued  out  of  the  District  Court  of  the /i?«rM  judicial  district,  state 
oi  Idaho,  in  and  for  the  county  of  Shoshone,  on  the  second  da.y  of  April, 
iS98,  in  the  above  entitled  action,  wherein  the  above  named  plaintiff 
obtained  a  judgment  and  decree  against  Richard  Roe  and  John  Fen, 
defendants,  on  the  second  6.a.y  of  April,  iS98,  which  said  decree  was, 
on  the  third  da.y  of  April,  iS98,  recorded  in  judgment  book  ZTof  said 
court,  at  page  2^7, 1  am  commanded  to  sell  all  that  certain  lot,  piece 
or  parcel  of  land  situated  in  the  county  of  Shoshone,  state  of  Idaho, 
and  bounded  and  described  as  follows,  to  wit:  {insert  description). 

Notice  is  hereby  given,  that  on  the  ninth  day  oi  July,  \W8,  at  ten 
o'clock  A.  M.  of  that  day,  in  front  of  the  court-house,  in  the  town  of 
Shoshone  City,  county  of  Shoshone,  \  will,  in  obedience  to  said  order 
of  sale  and  decree  of  foreclosure,  sell  the  above  described  property, 
or  so  much  thereof  as  may  be  necessary  to  satisfy  plaintiff's  judg- 
ment, with  interest  thereon  and  costs,  to  the  highest  and  best  bidder 
for  cash. 

Jas.  Martin^  Sheriff. 

Dated  the  twenty-ninth  day  of  May,  a.  d.  \W8. 

Form  No.  1 4  1 0  2  .* 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  5920.) 

Notice  is  hereby  given,  that,  under  and  by  virtue  of  a  judgment 

1.  Idaho.  —  Rev.  Stat.  (1887),  §  4482.  Washington.  —  Ballinger's     Anno. 

Similar  statutes  exist  in  Codes  &  Stat.  (1897),  §  5273. 

California  — Code  Civ.  Proc.  (1897),  See  also  supra,   note   i,  p.  768;  and, 

§  692.  generally,  vol.  8,  p.  273  et  seq. 

Montana. — Code  Civ.  Proc.  (1895),  §  2.  Minnesota. —Stat.  (1894),  §§  5466, 

1225.  Oosgetseq. 

Nevada. — Comp.  Laws  (1900),  §  3318.  See   also,   generally,  supra,    note  I, 

Utah.  —  Rev.  Stat,  (1898),  §  3249.  p.  768. 
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and  decree  entered  in  the  above  entitled  action  on  the  fourth  day  of 
May,  1 8t9^,  a  certified  transcript  of  which  has  been  delivered  to  me,  I, 
the  undersigned,  sheriff  of  said  Ratnsey  county,  will  sell  at  public  auc- 
tion, to  the  highest  bidder,  for  cash,  on  Monday^  the  eleventh  day  of 
July,  \W8,  at  ten  o'clock  in  the /ifr^fnoon,  at  the  front  door  of  the  court- 
house in  the  city  of  St.  Paul,  in  said  county,  in  three  parcels,  the 
premises  and  real  estate  described  in  said  judgment  and  decree,  to  wit: 
All  those  tracts  or  parcels  of  land  lying  and  being  in  the  county  of 
Ramsey  and  state  oi Minnesota,  described  as  follows,  to  wit:  {describing 
realty). 

James  Cook,  Sheriff  of  Ramsey  County. 
Dated  the  twenty-ninth  day  of  May,  i898. 

A.  T.  Ankeny,  Plaintiff's  Attorney. 

Form  No.  14103.' 

(  Title  of  court  and  cause  as  in  Form  No.  5923. ) 

Whereas,  in  the  above  entitled  action  pending  in  the  District  Court 
in  and  for  Dougfas  county,  Nebraska,  for  the  foreclosure  of  a  mort- 
gage upon  the  following  described  real  estate,  to  wit:  (describing 
realty). 

The  said  John  Doe,  on  the  fifth  day  of  October,  a.  d.  i899,  obtained 
a  decree  of  foreclosure  and  sale  of  the  above  described  real  estate, 
and  whereas,  an  order  of  sale  as  provided  in  said  decree  has  been 
issued  to  me  from  said  court,  commanding  me  to  appraise,  advertise 
and  sell  according  to  law,  said  described  real  estate. 

Now,  therefore,  notice  is  hereby  given  that  I  will,  on  Monday,  the 
fifth  day  oi  December,  iS99,  at  the  east  front  door  of  the  court-house  in 
the  city  of  Omaha,  Douglas  county,  Nebraska,  at  the  hour  of  ten  o'clock 
A.  M.,  of  said  day,  sell  said  real  estate  at  public  auction  to  the  highest 
bidder,  for  cash  in  hand,  to  satisfy  said  decree,  costs  and  accruing 
costs  and  interest. 

{(Concluding  with  date  and  signature  of  shei'iff  as  in  Form  No.lJf.101.) 

1.  Nebraska. — Comp.  Stat.  (1899),  §§  terest   thereon    at  rate  of   ten  (/o)  per 

6373,  60S2,  6087.  cent,  per  annum  from  the  ninth  day  of 

See   also,    generally,   supra,    note   i.  May,    iSg2,    (less    the   sum   of  eighteen 

p.  768.  hundred  {%i, 800.06)  ^o\\SiX% -^sX^  May  2j, 

A  similar  notice,  copied  from  the  origi-  189^,  same  being  proceeds  of  sale  of  lot 

nal  papers  in  the  case,  is  as  follows:  five  (j)  in  block  eight{8),  in  S.  E.Rogers' 

"  Sheriff's  Sale.  addition  to  Omaha,  sold  under  former 

By  virtue  of  an  order  of  sale  issued  order  herein), 

out  of  the  District  Court  within  and  for  To  satisfy  E.  B.  Baer,  plaintiff  here- 

Douglas  county,  "Nebraska,  and  to  me  in,  the  sum  oi  eleven  hundred  thirty  and 

directed,  I  will  on  the  nineteenth  day  of  21-100    {%i,ijo.2i)    dollars     judgment, 

February,  A.  D.  189J,  at  ten  o'clock  a.  m.  with  interest  thereon  at  rate  of  ten  {10) 

of  said  day,    at  the  east  front  door  of  percent,  per  annum  from  the  ninth  day 

the   county   court-house,    in    the   city   of  of  May,  i8g2. 

Omaha,  Douglas  county,   state  of   Ne-  To  satisfy  Mumaugh  Qj'  Fitchett,  de- 

^raj/Ja,  sell  at  public  auction  the  prop-  fendants  herein,  the  sum  of /fz/t? /^wwtf'/'i'^ 

erty  described  in  said  order  of  sale,  as  one  and  j8- 100  ($jo7.5><y)  dollars   judg- 

follows,  to  wit:  {describing  realty').  ment,  with  interest  thereon  at  rate  of 

To  satisfy  The  German  Savings  Bank,  ten  {10)  ^gx  cent,   per  annum  from  the 

defendant   herein,    the    sum  of  sixteen  third  Aa.y  oifune,  1890. 

thousand    seven     hundred    seventy-four  To  satisfy  Henry  IV.  Kuhns,  defend- 

(%jb,TJ4..o6)  dollars  judgment,  with  in-  ant  herein,  the  sum  oi  one  hundred  thir^ 
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Form  No.  i  4  i  04.' 

Supreme  Court,  Kings  County. 

William  Olivet   Moore  and  others.,  as 

executors,  etc.,  plaintiffs, 

against 

James  Hurley  and  others,  defendants. 

In  pursuance  of  a  judgment  of  foreclosure  and  sale,  made  and 
entered  in  the  above  entitled  action,  dated  the  twenty-fourth  day  of 
July,  i899,  I  will  sell  at  public  auction  to  the  highest  bidder,  by 
Thomas  A.  Kerrigan,  auctioneer,  at  the  sales-rooms,  No.  9  Wil- 
loughby  street,  in  the   borough  of  Brooklyn,  county  of  Kings,  on   the 


teen  and  yo-ioo  {$//y.yo)  dollars  judg- 
ment, with  interest  thereon  at  rate  of 
ten  (jo)  per  cent,  per  annum  from  the 
twenty -s econd  da.y  of  September,  1890. 

To  satisfy  The  Chicago  Lumber  Com- 
pany, defendant  herein,  the  sum  of 
twelve  hundred  sixty-one  and  64-100 
{$,1,261.64)  dollars  judgment,  with  in, 
leresl  at  rata  of  ten  (/o)  per  cent,  per 
annum  from  the  twenty-second  day  of 
September,  1890. 

The  liens  of  the  several  sums  due 
respectively  to  Henry  IV.  Kuhns  and 
the  Chicago  Lumber  Company  above 
enumerated  are  equal  in  point  of  pri- 
otity.  together  constitute  a  fourth  lien 
upon  the  premises  herein  ordered  sold 
and  shall  be  satisfied  accordingly. 

To  satisfy  The  Nebraska  National 
Bank,  defendant  herein,  the  sum  of 
six  hundred  sixty  -  eight  and  gj-ioo 
{^6S.Qj)  dollars  judgment,  with  inter- 
est thereon  at  the  rate  of  ten  per 
cent,  per  annum  from  the  ninth  day  of 
October,  1890. 

To  satisfy  The  Nebraska  National 
Bank,  defendant  herein,  the  sum  of 
nine  hundred  twenty-three  and  6-100 
{%g2j.o6)  dollars  judgment,  with  inter- 
est thereon  at  rate  of  ten  per  cent, 
per  annum  from  the  ninth  day  of  Oct*- 
ber,   1890. 

To  satisfy  John  Rush,  defendant 
herein,  the  sum  of  six  thousand  two 
hundred  sixty  and  62-100  {^,260.62)  dol- 
lars judgment,  with  interest  thereon  at 
rate  of  eight  (8)  per  cent,  per  annum 
from  the  ninth  day  of  May,  189^. 

To  satisfy  The  Omaha  Coal,  Coke  and 
Lime  Company,  defend,ant  herein,  the 
sum  of  eight  hundred  fourteen  and 
6^-/00(^/4.6^)  dollars  judgment,  with 
interest  thereon  at  rate  of  ten  per  cent, 
per  annum  from  the  twenty-fourth  day 
of  February,  189/. 

To  satisfy y.  A.  Fuller  dr*  Company, 
defendant  herein,  the  sum  of  five  hun- 
drcd  sixty   and  8o-/oo  {%s6o.8o)  dollars 


judgment,  with  interest  at  rate  oi  seven 
(7)  per  cent,  per  annum  from  the  ffth 
day  oi  August,  iSg/. 

To  satisfy  George  A.  Hoagland,  de- 
fendant herein,  the  sum  of  fourteen 
hundred  eighty  and  64^/00  (%/, 480.64) 
dollars  judgment,  with  interest  thereon 
at  rate  of  ten  (/o)  per  cent,  per  annum 
from  the  twenty-ninth  day  oi  November, 
189/. 

To  satisfy  George  A.  Hoagland,  de- 
fendant herein,  the  further  sum  of 
four  hundred  eleven  (,$4//. 00)  dollars 
judgment,  with  interest  thereon  at  rate 
of  seven  (7)  per  cent,  per  annum  from 
the  twenty-eighth  day  of  November,  189/. 

To  satisfy  the  sum  of  seventy-five  and 
70-/00  (%7S-7o)  dollars  costs  herein,  with 
interest  thereon  from  the  ninth  day  of 
Afay,  A.  D.  189.?,  until  paid,  together 
with  accruing  costs,  according  to  a 
judgment  rendered  by  the  District 
Court  for  said  Douglas  county,  at  its 
May  term,  A.  D.  189.?,  in  a  certain  action 
then  and  there  pending,  wherein  E.  B. 
Baer  was  plaintiff  and  Isaac  S.  Hascall 
et  at.  were  defendants"  {concluding  with 
date  and  signatures  as  in  Form_  No.  /4/02). 

1.  New  York. — Code  Civ.  Proc,  §§ 
I2^2etseg.,  1626  etseq.;  Hun's  Ct.  Rules 
(1896),  No.  60  et  seq.  This  notice  is 
copied  from  the  original  papers  in  the 
case. 

See  also,  generally,  supra,  note  i, 
p.  768. 

Similar  notioes,  copied  from  the  origi- 
nal papers  in  the  cases,  are  as  follows: 

"  Supreme  CowTt,  Kings  County. 
Margaretta  B.    Warren  and  an-~ 

other,    as    surviving  executors, 

etc.,  plaintiffs, 

against 

Hettie  S.  Noble  and  others, 

defendants. 

In  pursuance  of  a  judgment  of  fore- 
closure aad  sale  made  and  entered  in 
the  above  entitled  action,  dated  the 
eighteenth  day  of  July,  lS<pg,  I  will  sell 
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seventeenth  day  of  August,  iS99,  at  txvelve  o'clock,  noon,  the  lands  in 
said  judgment  mentioned,  and  therein  described,  as  follows:  All  that 
lot  of  land  in  the  borough  of  Brooklyn,  city  of  New  York,  bounded 
and  described  as  follows:  Beginning  at  a  point  on  the  southerly  side 
of  Herkimer  street,  distant  twenty-five  {25)  feet  easterly  from  the 
easterly  side  of  Bancroft  place,  running  thence  southerly  parallel 
with  Bancroft  place  ninety -eight  (98)  feet,  thence  easterly  parallel 
with  Herkimer  street  tiventy-one  {21)  feet,  thence  northerly  parallel  with 
B  ancr  oft  ^\dt.ce.  fifty -six  (56)  feet  ten  and  one-half  (^10  1-2)  inches,  more 
or  less,  to  the  rear  wall  of  frame  dwelling  standing  upon  the  lot 
next  easterly  of  the  premises  herein  described,  thence  westerly  along 
said  said  rear  wall  eight  and  one-half  (8  1-2)  inches  to  the  easterly 
side,  of  the  frame  dwelling-house  standing  upon  the  lot  herein 
described,  thence  northerly  along  the  easterly  side  of  said  dwelling 
therein  described  and  along  the  westerly  side  of  the  frame  house 
standing  upon  the  lot  next  easterly  thereof /(9r(y-^«<f  (^i)  feet  one 
and  one-half  mch&s,  more  or  less,  to  the  southerly  side  oi  Herkimer 
street  at  a  point  distant  twenty  feet  nine  and  three-quarters  (9  S-j^.) 
inches  easterly  from  the  place  of  beginning,  thence  westerly  along 
the  same  twenty  feet  nine  and  three-quarters  (9  S-Ji)  inches  to  the  point 
or  place  of  beginning. 

Dated  the  twenty-sixth  day  oi  July,  i899. 

Frank  D.  Creamer, 
Sheriff  of  Kings  County. 
J.  Alexander  Koones,  Plaintiffs'  Attorney, 
120  Broadway,  Borough  of  Manhattan,  City  of  New  York. 

The  following  is  a  diagram  of  the  property  to  be  sold  as  above 
described:  (^diagram). 

The  approximate  amount  of  liens  or  charges  to  satisfy  which  the 
above  described  property  is  to  be  sold  is  $3,793.95,  with  interest 
thereon  from  the  nineteenth  day  oi  July,  iS99,  together  with  costs 
and  allowance,  amounting  to  $217.73,  with  interest  thereon  from  the 
twenty-fourth  day  oi  July,  i899,  and  the  expenses  of  the  sale.  The 
approximate  amount  of  taxes,  assessments  or  other  liens  which  are 
to  be  allowed  to  the  purchaser  out  of  the  purchase  money  or  paid  by 
the  sheriff  is  $233.20  and  interest. 

Dated  the  twenty-sixth  day  oijuly^  i899. 

Frank  D.  Creamer, 
Sheriff  of  Kings  County. 

at  public  auction  to  the  highest  bidder,  the   above   entitled    action,  dated    the 

by  Thomas  A.  Kerrigan,  auctioneer,  at"  second  day  of  December,  i?>qq,  I  will  sell 

{continuing  and  concluding  as  in  Form  at  public  auction,  to  the  highest  bidder, 

Wi?.  1^104),  by   Thomas  A.    Kerrigan,    auctioneer, 

"'  Supreme  Q,ov.x\.,  Kings  Q,oMViX.y.  z.\."   (continuing  and   concluding    as  in 


The  River  head  Savings  Bank, 

plaintiff, 

against 


Form  No.  14104). 

"  Supreme  Court,  Kings  County. 
Archibald  Graham,   plaintiff. 


Josephi?te  Hamilton,   individually  )■  against 

and  as  administratrix  of  Henry  Thomas  P.  Graham,  as  receiver  of  ^^ 
Hamilton,   deceased,  and  others,  \  the  F.  E.    Teves  Coal    Company 
defendants.                             •       J  am^  oMfr^,  defendants. 
In  pursuance  of  a  judgment  of  fore-  In  pursuance  of  a  judgment  of  fore- 
closure and  sale  made  and  entered  in  closure  and  sale  made  and  entered  in 
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Form  No.  14105.' 

Notice  is  hereby  given,  that  by  virtue  of  a  judgment  and  decree 
in  foreclosure,  rendered  and  given  by  the  District  Court  of  Vat  fourth 
judicial  district,  in  and  for  the  county  of  Barnes  and  state  of  North 
Dakota,  and  entered  and  docketed  in  the  office  of  the  clerk  of  said  court 
in  and  for  said  county,  on  the.  fourth  day  ol  May,  i898,  in  an  action 
wherein  John  Doe  was  plaintiff  and  Richard  Roe  defendant,  in  favor  of 
the  said  plaintiff  and  against  the  said  defendant  for  the  sum  of  two  thou- 
sand dollars  and  seventy-five  cents,  which  judgment  and  decree, 
among  other  things,  directed  the  sale  by  me  of  the  real  estate  here- 
inafter described,  to  satisfy  the  amount  of  said  judgment,  with 
interest  thereon  and  the  costs  and  expenses  of  such  sale,  or  so  much 
thereof  as  the  proceeds  of  such  sale  applicable  thereto  will  satisfy. 
And  by  virtue  of  a  writ  to  me  issued  out  of  the  office  of  the  clerk  of 
said  court  in  and  for  said  county  of  Barnes  and  under  the  seal  of 
said  court,  directing  me  to  sell  said  real  property  pursuant  to  said 
judgment  and  decree,  I,  James  Broivn,  sheriff  of  said  county,  and 
person  appointed  by  said  court  to  make  said  sale,  will  sell  the  here- 
inafter described  real  estate  to  the  highest  bidder,  for  cash,  at  public 
auction,  at  the  front  door  of  the  court-house  ip  the  city  of  Fargo,  in  the 
county  of  Barnes  and  state  of  North  Dakota,  on  the  eleventh  day  of 
July,  A.  D.  i89<9,  at  ten  o'clock  A.  m.,  of  that  day,  to  satisfy  said 
judgment,  with  interest  and  costs  thereon,  and  the  costs  and  expenses 
of  such  sale,  or  so  much  thereof  as  the  proceeds  of  such  sale  appli- 
cable thereto  will  satisfy.  The  premises  to  be  sold  as  aforesaid  pur- 
suant to  said  judgment  and  decree,  and  to  said  writ,  and  to  this 
notice,  are  described  in  said  judgment,  decree  and  writ,  as  follows, 
to  wit:  {insert  description). 

{Concluding  with  date  and  signatures  as  in  Form  No.  lJf.102.') 

Form  No.  14106.^ 

Notice  is  hereby  given  that  pursuant  to  an  order  of  sale  and  decree 
of  foreclosure  to  me  directed  from  the  Third  Judicial  District  Court 
of  the  state  of  Utah,  county  of  Salt  Lake,  in  a  cause  therein  pending, 
wherein  James  H.  Bishop,  as  assignee  of  the  People' s  Saving  and  Loan 
Association,  a  corporation,  is  plaintiff,  and  Charles  F.  Mitchell  and 
Augusta  M.  Mitchell,  his  wife,  are  defendants,  to  which  order  and 
decree  reference  is  hereby  made,  I  shall  expose  for  sale  at  public 
auction,  to  the  highest  bidder  for  cash,  at  the  iciest  front  door  of  the 
couTity  court-house,  in  the  city  oi  Salt  Lake,  county  oi  Salt  Lake,  state 
of  Utah,  on  the  first  day  oi  February,  a.  d.  iW7,  at  twelve  o'clock 
noon,  all  the  right,  title,  claim  and  interest  of  Charles  F.  Mitchell  diX\(\. 
Augusta  M.  Mitchell,  his  wife,  of,  in  and  to  the  following  described 

the  above   entitled   action,   dated    the  South  Dakota.  —  Dak.    Comp.    Laws 

twenty.fifthdid.y  oifuly,  1899,  I  will  sell  (1887),  §g  5142,  5436. 

at  public  auction,  to  the  highest  bidder.  See   also,    generally,   supra,   note   i, 

by  Thomas  A.  Kerrigan,  z.\xz.\\on^&x,2.\."  p.  768. 

{continuing   and  concluding  as  in  Form  2.    Utah. — Rev.  Stat.  (1898),  §3249. 

No.  1410^.  This  notice  is  copied  from  the  original 

1.  North  Dakota.  —  Rev.  Codes  (1895).  papers  in  the  case. 

§§  5532.  5871.  Seealso,  generally,  j-M/Jra,  note  I,  p.  768. 
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real  estate,  situate,  lying  and  being  in  the  county  of  Salt  Lake,  state 
of  Utah,  and  more  particularly  described  as  follows,  to  wit: 

Lot  numbered  forty-txvo  (^),  in  block  one  (i),  Harri/igton,  Don- 
nelly and  NeivalVs  subdivision  of  lots  three  {S)  a.n(i /our  (4),  in  block 
twenty-three  {23\  in  Big  Field  Five-acre  Flat  *'^,"  according  to  the 
plat  thereof  now  on  file  and  of  record  in  the  office  of  the  county 
recorder  oi  Salt  Lake  county,  Utah;  together  with  all  and  singular 
the  tenements,  hereditaments  and  appurtenances  thereunto  belong- 
ing, or  in  any  wise  appertaining;  to  be  sold  as  the  property  of  Charles 
F.  Mitchell  and  Augusta  M.  Mitchell,  his  wife,  under  said  decree  and 
order  of  sale  in  the  above  cause  (^concluding  with  date  and  signatures 
as  in  Form  No.  lJfl02). 

(^g)  By  Special  Commissioner. 

Form  No.  14  i  07.' 

The  State  of  Mississippi,  )  j^  chancery  Court. 
Monroe  County.  \  -^ 

Johyi  Doe 
No.  102.       against 

Richard  Roe. 

By  virtue  of  a  decree  of  the  Chancery  QomxX.  of  said  county,  rendered 
in  the  above  styled  cause  on  the  third  dz.^  of  March,  a.  d.  \^98,  at 
i\\t  February  term,  a.  d.  i2>98,  of  said  court,  I,  the  undersigned,  duly 
appointed  special  commissioner  of  said  court,  will,  on  the  twenty- 
seventh  day  of  April,  a.  d.  i^98,  between  the  hours  of  eleven  o'clock 
A.  M.  and/i^^r  o'clock  P.  u.,  sell,  at  the  court-house  door  in  Aberdeen,  in  said 
Monroe  county,  to  the  highest  bidder  or  bidders,  for  cash,  the  follow- 
ing described  real  estate,  situated  in  the  county  of  Monroe,  in  the 
state  of  Mississippi,  to  wit:  {describing  realty). 

Dated  this  the  third  diZ.^  of  April,  a.  d.  iS98. 

Samuel  Carpetiter,  Special  Commissioner. 

(Ji)  By  Special  Master. 

Form  No.  1 4  i  o  8 .' 

Notice  is  hereby  given,  pursuant  to  a  decree  of  foreclosure  and 
sale  made  and  entered  by  the  Circuit  Court  of  the  United  States  for 
the  District  of  West  Virginia,  on  the  tenth  day  of  April,  igOO,  in  a 
certain  cause  in  equity  pending  in  said  court,  wherein  The  Washington 
Trust  Company  of  the  City  of  New  York  is  complainant  and  the  Wheel- 
ing Bridge  and  Terminal  Railway  Company  and  another  are  defendants, 
and  a  certain  decree  ancillary  thereto,  made  and  entered  by  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  Ohio,  eastern 
division,  on  the  eleventh  day  of  April,  igOO,  in  a  certain  cause  in  equity 

1.  Mississippi.  —  Anno.  Code  (1892),  2.  Federal  Courts.  —  Fost.  Fed.  Pr. 
§§509,  601,  604,  3484,  3486.  (2d  ed.),   §  316.     This  njtice  is  copied 

See   also,    generally,  supra,    note    i,     from  the  original  papers  in  the  case, 
p.  768.  Seealso,  generally, j-M//-rt,  note  I,  p.  768. 
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pending  in  said  court,  between  the  same  parties,  that  I,  Nelson  C.  Hub- 
bard, the  special  master  named  in  said  decrees,  will  sell  at  public  auc- 
tion to  the  highest  bidder  or  bidders,  at  the  United  States  Post  Office 
Building  in  the  city  of  Wheeling,  West  Virginia,  on  the  twenty-second 
day  of  May,  igOO,  or  on  the  day  to  which  I  may  adjourn  such  sale,  at 
twelve  o'clock,  noon,  the  railway  bridge,  property,  rights  and  fran- 
chises covered  by  the  first  mortgage  executed  by  the  Wheeling  Bridge 
and  Terminal  Raihvay  Company  to  The  Washington  Trust  Company  of 
the  City  of  New  York,  as  trustee,  dated  the  second  day  of  December, 
i889,  described  in  said  decrees  and  therein  directed  to  be  sold,  and 
described  as  follows:  (^describing property).^ 


1,  Description  of  property  in  this  notice 
was  as  follows:  "All  and  singular  the 
railroad,  tracks  and  roadbed  of  said  the 
Wheeling  Bridge  and  Terminal  Raihvay 
Company,  beginning  at  the  easterly  cor- 
porate limits  of  the  city  of  Wheeling, 
Ohio  county.  West  Virginia,  running 
thence  through  said  city  of  Wheeling 
and  across  and  over  the  Ohio  river  to 
and  into  the  city  of  Martin's  Ferry,  in 
the  county  of  Belmont  dindt.  state  of  Ohio, 
together  with  and  including  the  rail- 
road bridge  erected  over  the  Ohio  river 
between  the  said  cities  of  Wheeling  and 
Martin's  Ferry,  and  the  abutments  and 
piers  thereof  and  approaches  thereto; 
also  the  said  company's  lateral  or 
branch  railroad  constructed  from  a 
point  on  its  main  line  in  the  city  of 
Wheeling  easterly  of  Wheeling  creek, 
upon  what  is  commonly  called  "■  The 
Peninsula'  thence  in  a  general  south- 
erly course  through  said  city  of  Wheel- 
ing to,  into  and  through  the  town  of 
Benwood,  Marshall  county.  West  Vir- 
ginia, to  a  point  below  Ninth  street, 
Benwood,  near  the  Baltimore  and  Ohio 
bridge;  together  with  and  including  all 
lands,  rights  of  way,  embankments, 
works,  bridges,  tunnels,  contracts,  side 
tracks,  stations,  depots,  warehouses, 
freight-houses,  sheds  and  other  build- 
ings, and  all  turntables,  telegraph  and 
telephone  lirtes,  and  other  works, 
structures,  appurtenances  and  con- 
veniences, now  owned  and  heretofore 
acquired  by  said  railway  company  for,or 
to  be  used  in  connection  with,  said  rail- 
road; together  also  with  all  and  singular 
any  and  all  other  real  estate  and  inter- 
ests in  real  estate  heretofore  conveyed  to 
oracquiredby  said  defendantthe  Wheel- 
ing Bridge  and  Terminal  Railway  Com- 
pany, or  Charles  O.  Brewster,  as  receiver 
of  said  company,  in  the  said  counties  of 
Ohio  and  Marshall  in  the  state  of  West 
Virginia,  and  the  county  of  Belmont  in 
the  state  of  Ohio,  even  though  the  same 


is  not  herein  specifically  described;  also 
including  any  and  all  rights  acquired 
by  said  company  from  the  city  of  Wheel- 
ing, the  town  or  city  of  Benjvood 2t.ad  the 
city  of  Martin's  Ferry,  or  any  other  cor- 
poration or  public  authorities,  author- 
izing the  use  of  streets,  alleys  or  public 
property;  together  with  any  rights  or 
privileges  acquired  by  said  company 
upon  or  in  connection  with  any  other 
railroad;  also  all  rolling-stock  and  other 
equipment,  tools,  machinery,  appli- 
ances, furniture,  and  personal  property, 
contracts  and  choses  in  action,  acquired 
in  connection  with  said  railroad  for  use 
in  the  construction,  maintenance  and 
operation  thereof;  also  all  the  rights, 
powers,  privileges  and  franchises 
which  said  company  has  acquired  ap- 
pertaining to  the  construction,  posses- 
sion, ownership,  use,  operation  and 
control  of  said  railroad  and  properties, 
and  the  rights  and  powers  to  charge  and 
collect  tolls,  fares  and  income  there- 
from. 

Also  all  and  singular  the  following 
described  lands,  tenements,  rights  and 
property,  some  of  which  were  held  and 
owned  by  the  said  the  Wheeling  Bridge 
and  Terminal  Railway  Company  at  the 
date  of  the  said  mortgage,  and  some  of 
which  have  since  been  acquired,  situ- 
ate in  the  county  of  Belmont,  state  of 
Ohio,  and  described  as  follows,  to  wit: 
Being  the  line  of  railroad  owned  by  the 
said  Wheeling  Bridge  and  Terminal 
Railway  Company,  commencing  at  the 
east  corporation  line  of  the  city  of  Mar. 
tin's  Ferry  in  said  county  of  Belmont, 
state  of  Ohio,  at  the  east  end  ol Madison 
street,  thence  running  in  a  northerly 
direction  in  and  through  the  said  city 
to  Glenns  Run  in  said  county,  including 
its  main  and  branch  lines  and  all  the 
real  estate,  lands  and  lots  that  the  saiU 
the  Wheeling  Bridge  and  Terminal  Rail' 
way  C»mpany  has  or  owns  in  said  county 
of  Belmont,  and  all  rights  of  way,  road- 
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The  said  property  will  be  sold,  as  directed  by  said  decrees,  with- 
out valuation,  appraisement,  redemption  or  extension;  and  all  such 
property  will  be  sold  in  one  parcel,  as  an  entirety. 

The  complainant  in  said  suits,  or  any  holder  or  holders  of  bonds 
secured  by  the  said  above  described  first  mortgage,  may  bid  and  pur- 
chase at  such  sale. 

In  making  such  sale,  the  special  master  will  accept  no  bid  for  the 
property  from  any  bidder  for  a  sum  less  than  %150fi00,  nOr  from  any 
bidder  who  shall  not  place  in  his  hands,  at  the  time  of  making  the 
bid,  as  a  pledge  that  such  bidder  will  make  good  his  bid  if  accepted 
by  the  court,  the  sum  of  '^5,000,  in  money  or  certified  check  upon 
any  national  bank  or  trust  company  in  the  city  of  New  York.     All 


bed,  embankments,  works,  bridges, 
tracks,  side-tracks,  stations  depots, 
freight-houses,  sheds,  and  all  other 
buildings,  and  all  turntables,  telegraph 
lines  and  other  works,  structures  and 
conveniences  in  connection  with  said 
railroad;  and  all  the  rights  which  the 
said  the  Wheeling  Bridge  and  Terminal 
Railway  Company  has  or  owns  under 
grants  or  licenses  from  the  said  city  of 
Martin  s  Ferry,  or  from  any  other  pub- 
lic authorities  or  persons,  authorizing 
the  occupation  or  use  of  any  streets, 
alleys,  highways  or  public  property  for 
the  purposes  of  said  railroad;  and  all 
the  rolling-stock,  equipments,  tools, 
machinery,  appliances,  personal  prop- 
erty, contracts  and  rights  that  belong 
to  said  railway  company  in  connection 
with  the  construction,  maintenance  and 
operation  of  its  said  line,  and  all  the 
rights,  powers  and  privileges  said  com- 
pany has  in  the  ownership,  use,  opera- 
tion and  control  of  said  railroad  and 
properties,  and  the  rights  and  powers 
to  charge  and  collect  tolls,  fares  and 
incomes  therefrom;  including  in  the 
properties  last  hereinbefore  described 
all  lands  and  rights  which  were  con- 
veyed to  the  said  the  IVheelinq  Bridge 
and  Terminal  Railway  Company  by  R. 
H.  Stearns,  with  Louisa  M.  Stearns,  his 
wife,  by  deed  bearing  date  April  17th, 
iSgj,  and  duly  recorded  in  the  office  of 
the  recorder  of  deeds  of  ^^/w^«/ county, 
OAio,  in  Book  No.  106,  page  jo/. 

Also  all  and  singular  the  real  estate 
and  property  in  the  said  cities  of 
iVheeling  and  Martin's  Ferry  conveyed 
to  said  defendant  the  Wheeling  Bridge 
and  Terminal  Railway  Company  hy  R. 
H.  Stearns,  trustee,  and  wife,  by  deeds 
dated  the  fourth  day  of  April,  iqoo,  and 
recorded  in  the  county  of  Ohio,  in  the 
state  of  West  Virginia,  and  in  the 
county  of  Belmont,  in  the  state  of  Ohio. 

Also  all  the  real  estate,  property  and 


rights  of  way  heretofore  conveyed  to 
or  acquired  by  said  railway  company 
or  said  receiver,  as  follows,  viz.:  A 
strip  of  land  in  the  city  of  Benwood, 
acquired  from  the  Riverside  Iron  Works 
on  the  twenty-fifth  da.y  of  August,  1899, 
containing  2,074  acres;  a  strip  of  land 
containing  j  acres,  more  or  less,  in 
Ohio  county.  West  Virginia,  acquired 
from  the  estate  of  Flizabeth  S.  Thomp- 
son on  the  fourth  day  of  April,  1899;  a 
tract  of  land  containing  26  acres,  more 
or  less,  acquired  from  the  Whitaker 
Iron  Company  on  the  twenty-sixth  day 
of  May,  i8qS,  the  tract  of  land  and 
right  of  way  acquired  from  the  Rey- 
mann  Breiving  Company  in  1899;  and  a 
parcel  of  land  on  '  The  Peninsula'  con- 
tracted for  by  said  receiver  with  the 
commissioners  of  Ohio  county. 

Excepting  from  the  above-described 
property,  however,  so  much  and  such 
parts  thereof  as  have  been  heretofore 
conveyed  by  the  receiver  or  released 
from  the  lien  of  said  first  mortgage,  in 
which  is  included  the  following,  to 
wit:  The  parcels  in  the  town  of  Ben- 
wood  conveyed  to  the  Riverside  Iron 
Works  on  the  twenty-fifth  day  oi  August, 
iSog,  consisting  of  f,/.//  acres;  to  Al- 
fred Caldwell  in  August,  1899,  consist- 
ing of  a  strip  of  ground  in  the  city  of 
Wheeling,  fronting  9.<S/  feet  on  Market 
street  and  134.73  feet  on  Eighteenth 
street;  a  parcel  in  said  city  of  Wheeling 
conveyed  to  Joseph  Whitehouse  on  the 
seventeenth  day  of  February,  1900,  being 
part  of  lot  9  in  square  22;  and  a  parcel 
in  said  city  of  Wheeling  conveyed  to 
John  Palmer  on  said  seventeenth  day  of 
February,  igoo,  being  the  north  half 
of  lot  /  in  square  26;  and  a  small 
parcel  on  '  The  Peninsula,'  agreed  by 
said  receiver  to  be  transferred  to  the 
commissioners  of  Ohio  county  in  ex- 
change for  the  parcel  mentioned  in  the 
last  preceding  paragraph  hereof." 
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moneys  so  deposited  by  unsuccessful  bidders  will  be  returned  to  them 
by  the  special  master  after  the  property  shall  have  been  knocked 
down. 

The  purchaser  shall  sign  a  memorandum  of  the  purchase  at  the 
time  and  place  of  sale,  and  at  the  same  time  shall,  in  addition  to  the 
deposit  of  $^5,(?^^,  above  mentioned,  further  pay  to  the  special  master 
an  additional  sum  of  %25,000,  in  cash  or  certified  check  as  aforesaid, 
or  in  lieu  thereof,  may  deposit  with  the  special  master  $50,000,  par 
value,  of  the  said  first  mortgage  bonds.  The  certificate  of  the  com- 
plainant that  it  holds  first  mortgage  bonds  as  therein  described,  sub- 
ject to  the  order  of  the  party  named,  and  transferred  to  the  special 
master,  will  be  received  by  him  and  accepted  in  lieu  of  bonds  required 
to  be  deposited  as  aforesaid  at  the  time  of  sale  on  account  of  the 
payment  of  the  purchase  price  bid,  with  like  force  and  effect  as  though 
the  bonds  therein  named  had  been  delivered  to  him. 

All  sums  received  by  the  special  master  will  be  paid  by  him  into 
the  registry  of  the  said  Circuit  Court  of  the  United  States  for  the 
District  of  West  Virginia.  The  purchaser  shall  make  such  further 
payments  of  part  of  the  purchase  price  in  cash,  from  time  to  time,  as 
the  said  United  States  Circuit  Court  for  the  District  of  West  Virginia 
may  direct,  in  order  to  meet  the  costs,  compensation  and  expenses  of 
the  trustee  and  of  its  solicitors,  and  of  the  solicitor  for  the  defend- 
ants, and  the  expenses  of  the  suit,  and  to  pay  such  claims,  if  any, 
against  the  mortgaged  property  as  the  court  may  adjudge  to  be  prior 
in  equity  to  the  said  first  mortgage  bonds. 

The  court  reserves  the  right  to  reject  any  bid;  and  also  to  resell 
the  property  upon  the  failure  of  the  purchaser,  for  twenty  days,  to 
comply  with  any  order  of  the  court  requiring  payment. 

If  an,y  bid  be  accepted  by  the  court,  and  the  sale  confirmed,  the 
person  making  the  bid  shall  forfeit  the  said  sum  of  $35,000  above 
provided  to  be  deposited  by  him  at  the  time  of  making  his  bid,  if  he 
fails  to  comply  with  all  the  conditions  of  the  sale  and  all  orders  of 
the  court  in  respect  thereto;  and  thereupon  such  sum  shall  be  applied 
as  the  court  may  direct.  If  the  sale  be  confirmed,  and  the  purchaser 
shall  comply  with  the  conditions  of  the  sale  and  all  orders  of  the 
court  in  respect  thereto,  then  the  said  deposit  of  $25,000  above  pro- 
vided for,  together  with  all  other  payments  and  deposits  made  by 
him,  will  be  applied  on  account  of  the  purchase  price. 

The  balance  of  the  purchase  price,  over  and  above  the  portion 
thereof  required  to  be  paid  in  cash,  shall  be  paid  at  such  time  or 
times  as  the  said  court  may  direct  upon  or  after  the  confirmation  of 
the  sale,  and  may  be  paid  in  whole  or  in  part  by  paying  over  and 
surrendering  to  the  said  special  master  outstanding  first  mortgage 
bonds  and  overdue  coupons  appertaining  thereto,  secured  by  said 
first  mortgage,  said  bonds  and  coupons  being  received  at  such  price 
or  value  as  shall  be  equivalent  to  the  amount  that  the  holder  or 
holders  thereof  would  be  entitled  to  receive  thereon  in  case  the 
entire  purchase  price  were  paid  in  cash.  All  such  bonds  and  cou- 
pons that  may  be  used  to  make  such  payment  shall  be  canceled  by 
the  special  master  if  the  whole  amount  due  thereon  is  applied  upon 
the  purchase  price;  but  if  less  than  the  whole  amount  is  applied, 
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then  the  amount  so  applied  shall  be  stamped  or  written  upon  said 
bonds  or  coupons,  which  shall  then  be  returned  to  the  holder. 

Upon  confirmation  of  the  sale,  and  full  compliance  with  the  terms 
thereof  by  the  purchaser,  the  special  master  will  make,  execute  and 
deliver  to  such  purchaser  a  deed  of  the  property  sold,  in  which  deed 
the  Wheeling  Bridge  and  Terminal  Railway  Compa?iy  and  The  Washing- 
ion  Trust  Company  of  the  city  of  New  York,  as  trustee,  will  join. 
Upon  the  execution  and  delivery  of  such  deed,  the  purchaser  shall 
be  let  into  possession  of  the  premises  conveyed,  and  shall  be  invested 
with  and  hold,  possess  and  enjoy  the  said  mortgaged  premises' and 
property,  and  all  the  rights,  privileges  and  franchises  appertaining 
thereto,  as  fully  and  completely  as  the  said  Wheeling  Bridge  and  Ter- 
minal Raihvay  Company  now  holds  or  enjoys,  or  has  heretofore  held 
and  enjoyed  the  same,  free  and  discharged  of  and  from  the  lien  of 
the  said  first  mortgage  above  described,  and  of  the  second  mortgage 
made  by  said  Wheeling  Bridge  and  Terminal  Railway  Company  to  the 
said  The  Washington  Trust  Company  of  New  York,  as  trustee,  dated 
the  tenth  day  of  October,  i890,  and  recorded  in  the  office  of  the  clerk 
of  Ohio  county,  in  the  state  of  West  Virginia,  on  the  twelfth  day  of 
November,  jS90,  and  in  the  office  of  the  recorder  of  Belmont  county, 
in  the  state  of  Ohio,  on  the  thirteenth  day  of  November,  i890,  and 
from  any  and  all  claims  of  any  of  the  parties  to  the  said  above 
described  action. 

For  further  particulars,  reference  is  hereby  made  to  the  above 
mentioned  decrees  of  said  courts  on  file  with  the  respective  clerks 
thereof. 

Dated  the  seventeenth  day  of  April,  igOO. 

Nelson  C.  Hubbard,  Special  Master, 

lJf21  Chapline  Street,  Wheeling,  West  Virginia 
Russell  6^  Percy,  Solicitors  for  Complainant, 

S2  Nassau  Street,  New  York  City,  N.  7. 

(/)  By  Special  Master  Commissioner. 

Form  No.  i  4  i  09.^ 

Special  Master  Commissioner's  Sale. 

Under  and  by  virtue  of  an  order  of  sale  on  decree  of  foreclosure 
of  mortgage  issued  out  of  the  District  Court  for  Douglas  county, 
Nebraska,  and  to  me  directed,  I  will,  on  the.  fifth  day  oi  December, 
A.  D.  i899,  at  tett  o'clock  A.  m.  of  said  day,  at  the  north  front  door  of  the 
county  court-house  in  the  city  of  Omaha,  Douglas  county,  Nebraska, 
sell  at  public  auction  to  the  highest  bidder,  for  cash,  the  property 
described  in  said  order  of  sale  as  follows,  to  wit:  (^describing property^ 
in  Jones's  addition  to  the  city  of  South  Omaha,  as  surveyed,  platted 
and  recorded,  all  in  Douglas  county,  state  of  Nebraska. 

Said  property  to  be  sold  to  satisfy  y^/i;i  Doe,  plaintiff  herein,  the 
sum  of  three  thousand (^,000)  dollars  judgment,  with  interest  thereon 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §§  See  also,  generally,  supra,  note  i, 
6373,  6082,  6087,  6030  et  seq.  p.  768. 
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at  rate  of  six  (5)  per  cent,  per  annum  from  the  fourth  day  of  March, 
A.  D.  iWO; 

To  satisfy  Banks  Belk  the  sunt  of  one  thousand  {%l,00O)  dollars 
judgment,  with  interest  thereon  at  rate  of  six  (6)  per  cent,  per 
annum  from  th^  fourth  day  of  April,  a.  d.  i%90; 

To  satisfy  the  sum  oi  five  hundred  (%500')  dollars  costs  herein,  with 
interest  thereon  at  rate  of  six  (6)  per  cent,  per  annum  from  the  fifth 
day  of  October^  a.  d,  i899,  until  paid,  together  with  accruing  costs, 
according  to  a  judgment  rendered  by  the  District  Court  of  said 
Douglas  county,  at  its  October  term,  a.  d.  i899,  in  a  certain  action 
then  and  there  pending,  wherein  John  Doe  was  plaintiff,  and  Richard 
Roe,  Banks  Belk  and  Fred  Nims  were  defendants. 

Dated  at  Omaha,  Nebraska,  tht  fifth  day  of  October,  i899. 

Samuel  Milton  Moore, 
Special  Master  Commissioner, 

Oliver  Ellsworth,  Attorney. 

Doe  vs.  Roe  et  al.  Doc.  B,  No.  102. 

(j)   Terms  of  Sale.  ^ 


1.  Terms  of  Sale,  Generally.  —  The 
terms  of  sale,  if  any,  should  be  incor- 
porated in,  annexed  to,  or  should 
accompany,  the  notice  or  advertise- 
ment of  sale,  particularly  where  the 
sale  has  been  directed  to  be  made  in  a 
certain  manner  by  a  decree  or  judg- 
ment of  foreclosure.  And  the  pur- 
chaser is  bound  by  the  terms  of  sale 
published  or  posted.  Hart  v.  Wandle, 
50  N.  Y.  381.  See  also  Wichman  v. 
Aschpurwis,  (N.  Y.  Super.  Ct.  Spec.  T.) 
14  Civ.  Proc.  (N.  Y.)  88. 

Terms  of  sale  providing  that  "all 
taxes  and  assessments  duly  confirmed 
and  payable,"  which  at  the  date  of  sale 
are  liens  and  incumbraVices  upon  said 
premises,  are  to  be  allowed  out  of  the 
proceeds  of  the  sale,  have  been  held 
not  to  modify  a  judgment  which  con- 
tained a  clause  requiring  the  officer 
making  the  sale  to  pay  out  of  the  pro- 
ceeds "all  taxes  and  assessments 
which  are  liens  "  on  the  property.  The 
construction  of  the  terms  of  sale  taken 
in  connection  with  the  language  of  the 
judgment  should  be  such  as  to  embrace 
unpaid  instalments  of  an  assessment 
levied,  but  made  payable  in  annual 
instalments.  Greene  v.  Bunzick,  23 
N.  Y.  App.  Div.  103. 

Where  the  terms  of  sale  provide  for 
the  payment  of  "all  taxes  and  assess- 
ments duly  confirmed  and  payable," 
etc.,  the  word  "payable"  has  been 
construed  to  include  all  taxes  which 
are  liens  upon  the  premises.  Greene  v. 
Bunzick,  23  N.  Y.  App.  Div.  103. 

Terms  of  sale  are  governed  by  the 


provisions  of  the  act  of  1892.     Bullitt's 
Civ.  Code  Ky.  (1895),  p.  732,  §  27. 

See  also,  generally,  supra,  note  I, 
p.  446;  and  vol.  8,  p.  42,  note  I. 

Terms  of  a  resale,  made  necessary  be- 
cause the  purchaser  at  the  first  sale 
failed  to  complete  his  purchase,  should 
be  the  same  as  the  terms  of  the  first 
sale.     Riggs  v.  Pursell,  74  N.  Y.  370. 

Form  of  such  terms  to  be  annexed  to 
the  notice  or  advertisement  of  sale 
may  be  found  in  3  Hoffm.  Ch.  Pr. 
CCLX. 

Another  form  of  the  terms  of  sale, 
as  copied  from  the  original  papers  in 
the  case,  is  as  follows: 

"  In  Chancery  of  New  Jersey. 
Between 
John  V.  Condon,    Complt., 

and 
Garret  Condon  et  al.,  Defts. 

1.  The  property  will  be  sold  to  the 
highest  bidder. 

2.  Twenty  per  cent,  of  the  purchase 
money  shall  be  paid  when  the  property 
is  struck  off,  in  default  whereof,  it 
may  be  put  up  again  and  sold  imme- 
diately, or  otherwise. 

3.  The  balance  of  the  purchase 
money  shall  be  paid  on  the  twenty- 
second  day  oi  July,  A.  D.  \%8i,  at  eleven 
o'clock  in  \}\^  forenoon,  al  the  office  of 
William  Muirheid,  the  master,  room 
No.  J,  No.  10  Montgomery  s\.Tt&X.,  Jersey 
City,  provided  the  sale  shall  be  then 
confirmed  by  the  court,  but  if  not  so 
confirmed,  then  as  soon  thereafter  as 
confirmation  of  the  same  can  be 
obtained.     This   sale  and  these  condi* 


Conditions 
of  Sale  of 
Land. 


12  E.  of  F.  P. 
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of  sale  win 
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and  pay,  in  addition  to  the  purchase  money,  the  auctioneer's  fee  of 
two  hundred  dollars  for  each  parcel  separately  sold. 

6th.  The  biddings  will  be  kept  open  after  the  property  is  struck 
down;  and  in  case  any  purchasers  shall  fail  to  comply  with  any  of 
the  above  conditions  of  sale,  the  premises  so  struck  down  to  him  will 
be  again  put  up  for  sale  under  direction  of  said  referee  under  these 
same  terms  of  sale,  without  application  to  the  court,  unless  the 
plaintiff's  attorney  shall  elect  to  make  such  application;  and  such 
purchaser  will  be  held  liable  for  any  deficiency  there  may  be  between 
the  sums  for  which  said  premises  shall  be  struck  down  upon  the  sale, 
and  that  for  which  they  may  be  purchased  on  the  resale,  and  also  for 
any  costs  or  expenses  occurring  on  such  resale. 

Robert  Rankin^  Referee. 

(3)  Affidavit  of  Posting  Notice. 
Form  No.  141  1 1.' 

(^Annexed  to  or  accompanying  report  of  sale  should  be  the  following 
affidavit:') 

State  of  California,        ) 
County  of  Los  Angeles.  \ 

James  Warren,  being  duly  sworn,  says:  That  he  is  and  was  at  all 
the  times  hereinafter  mentioned,  a  citizen  of  the  United  States  and 
of  the  state  of  California,  over  the  age  of  twenty-one  years.  That  he 
was,  by  the  judgment  of  the  Superior  Court  oi  Los  Angeles  county,  on 
the  fourth  day  oi  May,  jS98,  appointed  a  conimissioner  to  sell  the 
real  property  described  in  the  annexed  notice,  in  the  action  to  fore- 
close a  mortgage,  which  said  action  is  fully  entitled  in  the  annexed 
notice.  That  thereafter,  on  the  eighteenth  day  oi  May,  i898,  he  was 
sworn  to  perform  his  duties  as  such  commissioner  faithfully,  and  at 
said  time  he  filed  an  undertaking  in  the  sum  of  one  thousand  dollars, 
as  required  by  said  court,  with  two  sufficient  sureties,  approved  by 
said  court,  to  the  effect  that  he  would  faithfully  perform  the,  duties 
of  such  commissioner  according  to  law.  That  on  the  ninth  day  of 
June,  iS98,  he  posted  a  notice,  of  which  the  annexed  printed  notice 
is  a  copy,  in  three  public  places  in  the  township  where  the  real  prop- 
erty described  in  said  notice  is  situated,  to  wit:  (Ifere  state  places  of 
posting).  That  said  notice  was  posted  for  twenty-three  days  in  three 
public  places  in  the  township  where  the  property  to  be  sold  was 
situated  prior  to  the  date  of  sale,  to  wit: 

Prior  to  the  eleventh  day  of  July,  i  W8. 

{Concluding  with  signature  and  jurat  as  in  Form  No.  2581)..') 

(4)  Affidavit  of  Publication  of  Notice.* 
^  Form  No.  i  4  1 1  2  .' 

1.  California.  —  Code  Civ,  Proc.  2.  See  also,  generally,  the  title  PuB- 
(1897),  §  729.  ligation;  and  also  Form  No.  9189,  and 

See   also,    generally,  supra,    note  i,     notes  thereto, 
p.  760;  and  list  of  statutes  cited  jw/ra,         3.  California.  — Code     Civ.      Proc. 
note  I,  p.  446.  (1897),  §  729. 
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(^Annexed  to  or  accompanying  the  report  of  sale  should  be  the  folloxving 
affidavit-) 

State  of  California.         \ 
County  of  Los  Angeles.  ) 

Oscar  French^  of  said  Los  Angeles  county,  being  duly  sworn,  says: 
That  he  is,  and  was  at  all  times  hereinafter  mentioned,  a  citizen  of 
the  United  States,  of  the  age  of  tiventy-one  years  and  upwards.  That 
he  is,  and  was  during  all  the  times  hereinafter  mentioned,  the  printer 
and  publisher  of  the  Los  Angeles  ^'■Weekly  Herald''  a  newspaper  pub- 
lished in  said  Los  Angeles  county,  and  as  such  printer  and  publisher 
has,  during  all  of  said  times,  had  charge  of  all  advertisements  in  said 
newspaper.  That  the  notice  of  commissioner's  sale  on  foreclosure, 
of  which  the  annexed  is  a  printed  copy,  was  published  in  said  news- 
paper at  least  four  weeks  and  more  than  twefiiy-three  days  and  as 
often  during  the  period  of  said/(?«r  weeks  as  said  newspaper  was 
regularly  issued,  to  wit:  Once  every  week  from  the  nineteenth  day  of 
June,  i898,  to  and  until  the  tenth  day  oi  July,  \W8,  both  days  inclu- 
sive, and  as  often  as  said  newspaper  was  published  from  the  nine- 
teenth day  oi  June,  i898,  to  the  tenth  day  of  July,  i898,  to  wit: 

In  the  issue  oi  June  19,  iS98. 

In  the  issue  oi  June  26,  i898. 

In  the  issue  of  July  3,  i898. 

In  the  issue  of  July  10,  i898. 

{Concluding  with  signature  and  jurat  as  in  Form  No.  25SJf..) 

(5)  Appraisement.^ 

See   also,    generally,  supra,    note  i,  Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

p.  760;  and  list  of  statutes  cited  supra,  5389  et  seq.\  Wilson  v.  Scott,   29  Ohio 

note  I,  p.  446.  St.  636;  Wiles  z/.  Baylor,  i  Ohio  509. 

1.  Appraisement  of  the  property  prior  Oklahoma.  —  Stat.  (1893),  §  4345  ^^  j^-^. 

to  a  sale  thereof  is  necessary  in  some  Washington.  —  Ballinger's     Anno, 

jurisdictions.  Codes  &  Stat.  (1897),  §  5276  et  seq. 

Arkansas. —Ss-nA.  &  H.  Dig.  (1894),  Wyoming.  — "9.^:^.  Stat.  (1887),  §  2736 

§  511 1  et^seq.  et  seq. 

Indiana.  —  Horner's   Stat.    (1896),    §  In  some  jurisdictions,  however,  ap- 

732  ^/ j^5?.;  Harrison  z/.  Stipp,  8  Blackf.  praisement   prior  to   sale   is  optional. 

(Ind.)455;  Ross  v.  Banta,  140  Ind.  120;  Windham  County  Sav.  Bankz/.  Himes. 

Harris  v.  Makepeace,  13  Ind.  560.  55  Conn.  433. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  g  For  forms  relating  to  appraisement  of 

470  {repealed    by   Laws   (1893),  c.   109);  property  to  be  sold  under  execution  or 

Dejarnette    v.    Verner,    40    Kan.    224;  upon  order  of  court  see  the  title  ExECU- 

Capital  Bank  v.  Huntoon,  35  Kan.  577;  tion  Against  Property,  vol.  8,  Form 

Moore  v.  Pye,  10  Kan.  246.  No.  9138  et  seq. 

AV«/Mf/^y.  —  Stat.  (1894),  §  1682;  Med-  In  Case  of  Several  Parcels.  —  An   ap- 

dis  V.    Fenley,  98   Ky.  432;    Phelps  v.  praisement    which   finds   the    value  of 

Jones,  91  Ky.  244;  Graves  v.  Long,   87  each   of   the    several     parcels  of   land 

Ky.  441.  separately,  but  merely   states   the  in- 

Louisiana.  — Garland's    Rev.     Code  terest  of  the  defendant  in  gross,  is  not 

Prac.  (1894),  §§  653,  b-ji  et  seq.;  Soniat  defective.     Johnson  v.  Colby,  52  Neb. 

V.    Miles,    32   La.    Ann.    164;  Jouet  v.  327. 

Mortimer,  29  La.  Ann.  206.  Notice  of  Appraisement.  —  Under  Neb. 

Nebraska. — Comp.  Stat.  (1899),  §  6079  Consol.  Stat.  (1891),  §  5023  et  seq.,  no 

et  seq.;  Burkett  v.  Clark,  46  Neb.  466.  notice  of  the  time  and  place  of  the  ap- 

New  Mexico. — Comp.  Laws  (1897),  §  praisement   of   real    estate    to   be  sold 

3119^/j^^.  under  a  foreclosure  decree  is  required 
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(a)  Appointment  of  Appraisers, 

Form  No.  14113.1 

State  of  Arkansas,  \ 
Pulaski  County.       \ 

John  Doe  having,  \.\\\?,  fifth  day  of  December,  a.  d.  i8P<9,  applied  to 
me,  Abraham  Kent,  a  justice  of  the  peace  within  and  for  the  county  of 
Pulaski,  in  the  state  of  Arkansas,  having  power  under  and  by  virtue 
of  the  provisions  of  section  51 11  of  Sandels  and  Hill's  Digest  of  the 
State  of  Arkansas,  of  1894,  to  appoint  appraisers  to  appraise  property 
to  be  sold  under  mortgages. 

Now  therefore  I  do  hereby  appoint  Banks  Belk,  Keever  Hughes  and 
Fred  Nims,  three  disinterested  householders  of  said  Pulaski  county, 
to  appraise  the  property  conveyed  to  the  said  John  Doe,  by  a  certain 
mortgage  made,  executed'and  delivered  to  him,  the  saidyi?^;?  Doe,  by 
Richard  Roe,  on  l\\&  fourth  day  of  March,  a.  d.  iS90,  conveying  the 
following  described  property,  to  wit,  (describing property'),  which  said 
appraisers  shall  take  and  subscribe  on  oath  before  me,  according  to 
law,  that  they  will  well  and  truly  appraise  the  property  that  may  be 
shown  them. 2 

Given  under  my  hand  as  justice  of  the  peace  aforesaid,  this  fifth 
day  of  December,  A.  D.  \Z98. 

Abraham  Kent,  Justice  of  the  Peace, 
Pulaski  County,  Arkansas. 


to  be  given.  Seaman  v.  Northwestern 
Mut.  L.  Ins.  Co.,  86  Fed.  Rep.  493; 
Eastern  Banking  Co.  v.  Seely,  (Neb. 
1900)  81  N.  W.  Rep.  852. 

The  owner  of  realty  to  be  sold  under 
foreclosure  proceedings  is  not  entitled 
to  the  notice  of  time  and  place  of 
making  the  appraisement.  Maginn  v. 
Pickard,  57  Neb.  642. 

Defendant  is  not  entitled  to  any 
special  form  of  notice  upon  the  ap- 
praisal of  lands  to  be  sold  under  fore- 
closure decree.  Tillson  v.  Benschoter, 
55  Neb.  443.  See  also  Mills  v.  Hamer, 
55  Neb.  445. 

Oath  may  be  administered  to  appraisers 
by  the  master  commissioner  appointed 
to  make  the  foreclosure  sale.  George 
V.  Keniston,  57  Neb.  313;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Mulvihill,  53  Neb. 
538. 

Certificate  of  Liens.  —  Neb.  Com  p. 
Stat.  (1899),  §  6082,  relating  to  the  ap- 
plications for  certificates  of  liens  on  the 
appraisement  of  real  property,  are 
mandatory.  Globe  L.  &  T.  Co.  v. 
Wood,  (Neb.  1899)  78  N.  W.  Rep.  721. 
But  compare  Orcutt  v.  Pasley,  (Neb. 
1900)  81  N.  W.  Rep.  616. 

But  if  in  the  appraisement  no  in- 
cumbrances are  deducted,  the  fact  that 
no  certificates  of  lien  are  obtained  or 
filed   is   not   an  objection   to  the  con- 


firmation of  the  sale.  If,  however, 
incumbrances  are  deducted,  the  certifi- 
cates of  lien  must  be  obtained  and  a- 
copy  of  appraisement,  including  the 
applications  and  certificates,  must  be 
filed  with  the  clerk  of  the  district  court 
before  advertisement  for  sale  of  the 
mortgaged  premises.  Doak  v.  Rey- 
nolds,  (Neb.  J899)  78  N.  W.  Rep.  710. 

1.  Arkansas.  —  Sand.  &  H.  Dig. 
(1894),  §  5111  et  seq.  See  also,  gener- 
ally, supra,  note   I,  p.  788. 

2.  Oath  taken  and  subscribed  by  said 
appraisers  under  Sand.  &  H.  Dig.  Ark. 
(1894),  §  5112,  may  be  as  follows:  "We, 
Banks  Belk,  Keever  Hughes  and  Fred 
Nims,  who  have  been  appointed  by 
Abraham  Kent,  a.  justice  of  the  peace 
within  and  for  the  county  of  Pulaski, 
state  of  Arkansas,  to  appraise  certain 
property  about  to  be  sold  under  a  mort- 
gage in  this  state,  said  mortgage  having 
been  executed  and  acknowledged  by 
one  Richard  Roe  and  delivered  to  one 
fohn  Doe,  conveying  the  following  de- 
scribed real  estate,  to  wit,  {describing 
realty),  do  hereby  solemnly  swear,  each 
for  himself,  that, 

I.  We  are  disinterested  householders 

•of  the  said  county  of  Pulaski,  in   the 

state  of  Arkansas  and  are  in  no  wise  of 

kin    to   the  said  fohn. Doe  or  the  said 

Richard  Roe,  and  have  no  interest  what- 
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{p)  Report  of  Appraisers. 

Form  No.  141 14.' 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Nebraska. 
The  Northwestern  Mutual  Life  Insurance  ^ 

Company,  complainant,  I  Annraisement 

against  139  "R."      ^  ^PPraisement. 

William  T.  Seaman  et  al.,  respondents.  J 

The  undersigned,  E.  S.  Dundy,  Jr.,  one  of  the  masters  in  chancery 

of  the  Circuit  Court  of  the  United  States  for  the  district  oi  Nebraska, 

and  Louis  Boehme  and  O.  C.  Redick,  two  disinterested  freeholders, 

residents  of  Douglas  county,  state  and  district  of  Nebraska,  the  said 

freeholders  being  duly  sworn  by  said  master  to  impartially  appraise 

at  its  cash  value  the  following  described  property  directed  to  be  sold 

by  virtue  of  a  decree  issued  out  of  the  Circuit  Court  of  the  United 

States  in  the  above  entitled  cause,  do  upon  our  oaths  appraise  said 

property  at  its  real  value  in  money,  after  deducting  all  prior  liens 

thereon. 

All  that  part  {describing  realty'),  all  of  said  real  estate  lying  and 

being  in  the  county  of  Douglas,  city  of  Omaha  and  state  of  Nebraska, 

at  %32fi00,  less  taxes. 

Given  under  our  hands  \.\\\s  fifteeftih  day  oi  February,  i897. 

E.  S.  Dundy,  Jr.,  Master  in  Chancery 

of  the  Circuit  Court  of  the  United  States  for  the  District  of  Nebraska. 

Louis  Boehme, 

O.  C.  Redick, 

Appraisers. 

Form  No.  14115.* 

(Precedent  in  Wilson  v.  Scott,  29  Ohio  St.  638.) 

[State  of  Ohio,  ) 

Highland  County,  ss.  f 

William  Scott 

against 

Thomas  Wilson.]^ 

In  obedience  to  the  order  of  the  court  in  the  above  case,  and  on 

call  of  the  sheriff  of  Highland  county,  after  being  first  duly  sworn  to 

appraise  the  real  estate  in  said  order  described,  we  make  return  and 

ever  in  the  property  herein  above  de-  6079  et  seq.     See  also,  generally,  supra, 

scribed;  note  i,  p.  788. 

2.  And  we  and  each  of  us  will  well  This  form  of  appraisement  is  copied 

and  truly  view  and  appraise  the  prop-  from  the  printed  record  in  Seaman  v. 

erty  that  may  be  shown  to  us.  Northwestern  Mut.   L.  Ins.  Co.,  U.  S. 

Banks  Belk.  circuit  court  of  appeals   for  the  eighth 

Keever  Hughes.  circuit. 

Fred  Nims.  2.  Ohio. — Bates'  Anno.  Stat.  (1897), 

Subscribed  and  sworn  to  by  the  said  §  5389^/^^^.     See  also,  generally,  supra. 

Banks  Belk,  Keever  Hughes  and  Fred  note  i,  p.  788. 

Nims  before  me  x!d\s  fifth  day  of  Decern-  The  certificate  of  the  sheriff  that  the 

ber,  A.  D.  \%g8.  appraisers   had   been   duly   sworn   by 

Abraham  Kent,  Justice  of  the  Peace,  him  was  attached  to  this  report. 

Pulaski  County,  Arkansas. '^  3.  The    matter   enclosed   by   [  ]   will 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §  not  be  found  in  the  reported  case. 

790  Volume  12. 


i4116.  MORTGAGES.  *14117. 

say,  upon  actual  view  of  the  premises,  forthwith  after  such  view, 
that  the  premises  mentioned  and  described  in  said  order  are  of  the 
real  value  in  money  at  %Ji5  per  acre.  Given  under  our  hands  and 
seals,  this  29th  day  oi  November,  a.  d.  i875. 

John  Russell.  (seal) 

John  L.  Redkey.     (seal) 
William  Upp.         (seal) 

ic)  Objection  to  Appraisement?- 
aa.  Generally. 

Form  No.  141  16.' 
(Precedent  in  Murphy  v.  Gunn,  54  Neb.  670.) 

^Title  of  court  and  cause  as  in  Form  No.  6928.')]^ 

Now  comes  Effie  M.  Gunn,  one  of  the  above-named  defendants, 

and  objects  to  the  confirmation  and  sale  of  the  property  in  the  above 

entitled  action,  for  the  following  reasons: 

(i)  The  appraisers  were  not  resident  freeholders. 

(2)  The  appraisers  did  not  view  the  property. 

(3)  The  property  was  appraised  at  less  than  its  cash  value. 

(4)  The  property  is  worth  more  than  it  was  appraised  at. 

(5)  The  appraisement  and  notice  of  sale  were  irregular,  and  not 
according  to  law,  [in  this,  to  wit:  (^designating  specifically  the  irregu- 
larities). ]* 

(6)  The  sheriff  did  not  appraise  said  property  according  to  law, 
[in  this,  to  wit:  (designating  specifically  the  illegality  of  the  appraise- 
ment). ]* 

[(Concluding  with  signature  of  attorney  as  in  Form  No.  5923.)Y 

bb.  Motion  for  Reappraisement. 
Form  No.  141 17.' 

(Venue  and  title  of  court  and  cause  as  in  Form  No.  H118.') 
And  now  comes  said  plaintiff.  The  Citizens  Savings  and  Loan  Com- 
pany,   by  White,  Johnson,    McCasliti  and  Cannon,   its   attorneys,   and 

1.  Except  for  fraud,  the  correctness  of  4.  This  motion  was  considiered  de- 
an appraisement  cannot  be  questioned,  fective  for  the  reason  that  it  did  not 
Security  Invest.  Co.  v.  Sizer,  (Neb.  point  out  wherein  the  notice  and  sale 
1899)  79  N.  W.  Rep.  554;  Brown  v.  were  irregular  nor  in  what  respect  the 
Fitzpatrick,  56  Neb.  61.  See  list  of  appraisement  failed  to  meet  the  re- 
statutes  cited  JM/Jra,  note  i,  p.  788,  quirements  of  the  law;  the  rule   being 

Objection,  When  Uade.  —  Objections  to  that  objections  of  this  character  must 

the  appraisement  must  be  made  prior  specifically     indicate    the    irregularity 

to  a  sale.     Smith  Bros.  L.  &  T.  Co.  v.  complained  of,  and  failing  to  do  so  they 

Weiss,  56  Neb.  210.    By  way  of  a  motion  will   be  disregarded.     (Cit/m^  Ecklund 

to  vacate  the  appraisement.     Mills  v.  v.  Willis,  44  Neb.  129;  Hooper  v.  Cas- 

Hamer,  55  Neb.  445.     See  list  of  stat-  tetter,  45  Neb.  67;  Johnson  v.  Bemis,  7 

utes  cited  supra,  note  i,  p.  788.  Neb.  224.) 

2.  Nebraska. — Comp.  Stat.  (1899),  §  5.  0/</(7.  —  Bates' Anno.  Stat.  (1897), 
boic^etseq.    See  also  jw/r^,  note  I,  p.  788.  p    5416  et  seq.     See  also  Yaple's  Code 

3.  The  matter  to  be  supplied  within  Prac.  &  Prec.  186;  and  supra,  note  i, 
[]  will  not  be  found  in  the  reported  case.  p.  788. 
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moves  the  court  here  to  direct  a  reappraisement  of  the  property 
hereinbefore  ordered  sold,  and  for  cause  of  said  motion  says:  Said 
property  has  twice  been  advertised  for  sale  and  twice  oifered  for  sale 
on  orders  of  sale  issued  on  the  decree  heretofore  entered  herein,  and 
not  sold  for  want  of  bidders,  as  more  fully  appears  by  the  records  of 
this  court. 

{Concluding  with  signature  of  attorneys  as  in  Form  No.  lJf.118. ) 

cc.  Motion  to  Set  Aside  Appraisement. 

Form  No.  14  i  i  8.' 

^       ,         ^        ,   '  t  ss.    In  the  Court  of  Common  Pleas. 
Cuyahoga  County.  \  •' 

L.  M.  Southern,  plaintiff,     '\ 

against  V  Motion. 

James  AT.  Crea,  defendant.    ) 

Now  comes  the  plaintiff,  Z.  M.  Southern,  and  moves  the  court  to 
set  aside  and  recall  the  order  of  sale  heretofore  issued  in  this  action 
and  to  set  aside  the  appraisal  made  under  said  order  of  sale,  for  the 
following  reasons: 

ist.  The  court  had  no  jurisdiction  to  order  the  sale  of  the  lands 
and  premises  described  in  the  petition,  subject  to  the  liens  of  the 
Society  for  Savings,  C.  O.  Scott  and  Ellen  C.  Herrendon  thereon,  and 
to  all  taxes  due  and  payable  thereon. 

2d.  There  has  been  no  appraisal  of  said  lands  and  premises  as 
required  by  law,  and  the  pretended  appraisal  of  the  equity  in  said 
property  after  deducting  the  aforesaid  liens  is  wholly  without  authority 
of  law  and  void. 

3d.  There  is  a  defect  of  necessary  parties  in  this  action,  without 
which  parties  the  court  had  no  jurisdiction  to  order  the  sale  of  said 
lands  and  premises;  all  of  which  appears  from  the  record  herein. 
Lawrence  and  Estep,  Plaintiff's  Attorneys. 

(6)  Certificate  of  Sale.^ 

This  motion  is  copied  from  the  origi-  California. — Code  Civ.  Proc.  C1897), 

nal    papers    in    the    case   pf    Cilizens'  >^  700. 

Sav.,  etc.,  Assoc,  v.  Walsh,  No.  54856,  Colorado.  —  Mills'  Anno.  Stat.  (1891), 

Cuyahoga  common  pleas  court.     The  §  2546. 

motion  on  hearing  was  granted.  Idaho.  — Rev.  Stat.  (1887),  §  4490. 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  Illinois. — Starr  &  C.  Anno.  Stat. 
§  5389  et  seq.  (1896),  c.  77,  par.  16. 

See  also  supra,  note  i,  p.  788.  Michi^^an.  —  How.  Anno.  Stat.  (1882), 

This  motion  is  copied  from  the  origi-  S6117;  Comp.  Laws(iS97),  §9176 ^/j^^.; 

nal  papers  in  the  case  of  Southern  v.  %  ^11. 

McCrea,     50798,     Cuyahoga     common  Minnesota.  —  Stat.  (1894),  §  5470. 

pleas,    special    docket    No.  6593.     The  Montana. — Code    Civ.   Proc.   (1895), 

motion  on  hearing  was  granted.  §  1233. 

2.  Statutory  provisions  relating  to  cer-  Nevada.  —  Gen.  Stat.  (1885),  §  3253. 
tificates  of  sale   may   be  found  in  the  New    York.  —  Code    Civ.     Proc,    § 
following  states:  1438. 

Arkansas. — Sand.  &  H.  Dig.  (1894),  North  Dakota.  —  Rev.  Codes  (1895), 
§  3100.  §  5538. 
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(a)  By  Commissioner. 

Form  No.  i  4  i  i  9 .' 

(  Title  of  court  and  cause  as  in  Form  No.  6910. ) 

Commissioner's  Certificate  of  Sale  on  Foreclosure. 

I,  James  Warren,  of  the  county  of  Los  Angeles,  state  of  California, 
do  hereby  certify  that,  under  and  by  virtue  of  an  order  of  sale  and 
decree  of  foreclosure  and  sale  issued  out  of  the  Superior  Court  of 
the  county  of  Los  Angeles,  state  of  California,  in  the  action  of  John 
Doe,  plaintiff,  against  Richard  Roe,  defendant,  rendered  on  the  fourth 
day  of  May,  i898,  and  entered  on  the  ffth  day  of  May,  iS98,  and  in 
which  action  I  was  by  said  court  duly  appointed  a  commissioner  to 
make  sale  of  the  property  described  in  said  order  of  sale,  and  the 
judgment  of  foreclosure  rendered  therein,  duly  attested  the  fourth 
day  of  May,  i2>98,  and  to  me,  as  such  commissioner,  duly  directed 
and  delivered,  whereby  I  was  commanded  to  sell  the  property  here- 
inafter described,  according  to  law,  and  to  apply  the  proceeds  of  such 
sale  toward  the  satisfaction  of  the  judgments  in  said  action,  amount- 
ing to  the  sum  of  tiao  thousand  one  hundred  and  forty  dollars,  with 
interest  and  costs  of  suit,  on  the  eleventh  day  oi  July,  iS98,  at  ten 
o'clock  A.  M.,  at  the  court-house  door  in  the  city  of  Los  Angeles.,  in 
said  county  of  Los  Angeles,  I  duly  sold  at  public  auction,  according 
to  law,  and  after  due  and  legal  notice  to  William  Morris,  who  made 
the  highest  and  best  bid  therefor  at  such  sale,  for  the  sum  of  eighteen 
hundred  dollars,  which  was  the  whole  sum  paid  by  him  for  the  real 
estate  in  said  order  of  sale,  lying  and  being  in  said  county  of  Los 
Angeles,  state  of  California,  and  described  as  follows,  to  wit:  {insert 
description^  and  I  do  hereby  further  certify  that  the  said  property 
was  sold  in  one  lumdred  and  sixty  acre  lots  or  parcels,  and  that  the 
said  sum  of  eighteen  hundred  dollars  was  the  highest  bid  made  and 
the  whole  price  paid  therefor,  and  that  the  same  is  subject  to  redemp- 
tion in  twelve  months,  pursuant  to  the  statute  in  such  case  made  and 
provided. 

Given  under  my  hand  this  twelfth  day  of  August,  a.  d.  \W8. 

(^Acknowledgfnent.)  James  Warren,  Commissioner. 

(J))  By  Master. 

Form  No.  14  i  20.* 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  139 IJf..') 
I,  Milton  Moore,  master  in  chancery  of  said  Circuit  Court  of  said 
Cook  county,  do  hereby  certify,  that  in  pursuance  of  a  decree  entered 

Oregon.  —  Hill's  Anno.   Laws  (1892).  of  court   see  the  title  Execution,  vol, 

§  151.  8,  Form  No.  9199  et  seq. 

South  Dakota.  —  Dak.  Com  p.    Laws        1.    California.  —  Code     Civ.     Proc. 

(1887),  §  5148.  (1897),   §1  700,   726.     See   also,    supra, 

Tennessee  — Code  (1896),  §  4781.  note  2,  p.  792. 

Utah.  — Rev.  Stat.  (1898),  §  3260.  2.  Illinois.  — Sta^XT  &  C.  Anno.  Stat. 

Wisconsin.  —  Stat.  {1898),  t^  3000.  (1896),  c.  22,  par.  47;  c.  77,  p.  l6  et  seq. 

For  other  forms  of  certificates  of  sale  of        See   also,    generally,  supra,    note  2» 

realty  under  execution  or  upon  order  p.  792. 
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on  the  ninth  day  of  April,  a.  d.  i899,  by  the  said  court  in  the  above 
entitled  cause,  I  duly  advertised,  according  to  law,  and  in  pursuance 
of  said  decree,  the  premises  hereinafter  described,  to  be  sold  at  public 
vendue,  to  the  highest  and  best  bidder,  for  cash,  at  the  hour  of  tefi 
o'clock  in  the /(?r^noon,  on  \}at.  first  day  oi  June,  a.  d.  xW9,  at  the 
judicial  sales-rooms  of  the  Chicago  Real  Estate  Board,  No.  51  Dearborn 
street,  in  the  city  of  Chicago  in  said  Cook  county:  That  at  the  time 
and  place  so  as  aforesaid  appointed  for  said  sale,  I  attended  to  make 
the  same,  and  offered  and  exposed  said  premises  for  sale  at  public 
vendue,  to  the  highest  and  best  bidder,  for  cash.  Whereupon  Banks 
Belk  offered  and  bid  therefor  the  sum  of  one  thousand  dollars  (^1,000); 
and  that  being  the  highest  and  best  bid  offered  therefor,  I  accord- 
ingly struck  off  and  sold  to  said  bidder  for  said  sum  of  money  the 
said  premises,  which  are  situated  in  the  county  of  Cook  and  state  of 
Illinois,  and  are  described  as  follows,  to  wit:  (^describing premises'). 

I  further  certify,  that  unless  said  premises  shall  be  redeemed  from 
said  sale  within  fifteen  months  from  the  date  hereof,  according  to  law, 
the  said  Batiks  Belk  will  be  entitled  to  a  deed  of  the  property  so  pur- 
chased by  him. 

Witness  my  hand  and  seal  t\i\'a  first  day  oi  June,  a.  d.  iWd. 

Milton  Moore,  (seal) 

Master  in  Chancery  of  Circuit  Court, 
Cook  County,  Illinois. 


{c)  By  Referee. 

Form  No.  i  4  i  2  i  .> 

State  of  South  Dakota,    \ 
County  of  Bon  Homme.  ) 

I,  Robert  Robinson,  referee,  of  the  county  of  Bon  Homme,  state  of 
South  Dakota,  do  hereby  certify  that  under  and  in  pursuance  of  a 
certain  judgment  and  decree,  entered  in  the  Circuit  Court  of  the 
county  of  Bon  Homme,  state  of  South  Dakota,  on  the  fifth  day  of 
May,  i898,  in  a  certain  action  pending  in  said  court,  wherein  yi^/^« 
Doe  was  plaintiff  and  Richard  Roe  was  defendant,  in  favor  of  said 
plaintiff  and  against  said  defendant,  wherein  it  was,  among  other 
things,  adjudged  and  decreed  that  a  certain  mortgage,  made  and 
executed  by  the  said  Richard  Roe  to  the  said  John  Doe,  bearing  date 
the  fourth  day  of  March,  iS90,  and  recorded  in  the  office  of  the 
register  of  deeds  in  and  for  the  county  of  Bon  Homme,  state  of 
South  Dakota,  on  tht  fourth  day  of  March,  iS90,  in  book  10  of  mort- 
gages, at  page  301,  be  foreclosed,  and  that  the  premises  described  in 
said  mortgage,  being  the  same  premises  hereinafter  described,  should 
be  sold  by  me,  said  Robert  Robinson,  of  said  Bon  Homme  county,  to 
satisfy  the  amount  found  due  the  said  plaintiff,  with  costs  and  dis- 
bursements, having  first  given  due  notice  of  sale,  as  required  by  said 
judgment  and  decree,  and  in  accordance  with  the  statute  in  such 

1.  South  Dakota.  —  Dak.  Comp.  Laws  See  also,  generally,  supra,  note  2, 
<i887),  §§  5148,  5420,  Si/itetseq.  p.  792. 
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case  made  and  provided,  I  did,  on  the  eleventh  day  oi  July,  i898,  at 
/<r«  o'clock  in  the  forenoon,  a.t' l/ie/fOfil  door  of  lAe  court-house  in  the 
city  of  Tyndal,  in  said  county  of  Bon  Homme,  duly  offer  for  sale,  at 
public  auction,  to  the  highest  bidder,  for  cash,  the  premises  herein- 
after described,  in  one  parcel,  and  did  then  and  there  strike  off  and  sell 
to  Samuel  Short,  for  the  sum  of  one  thousand  dollars,  he  being  the 
highest  bidder,  and  that  being  the  highest  sum  bid  for  the  same, 
the  following  described  premises,  to  wit:  {describing premises').  With 
the  hereditaments  and  appurtenances  thereunto  belonging  or  in  any- 
wise appertaining. 

And  I  do  further  certify  that  one  year  from  the  date  of  the  order 
confirming  said  sale  is  allowed  by  law  for  the  redemption  of  said 
premises  from  said  sale. 

In  witness  {continuing  and  concluding  as  in  Form  No.  lJfl23). 


(d)  By  Sheriff. 

Form  No.  14122.' 

I,  Stephen  Pierce,  sherifif  of  the  county  of  Shoshone,  state  of  Idaho, 
Ao  hereby  certify,  that  under  and  by  virtue  of  a  writ  issued  out  of 
the  District  Court  of  Xht  first  judicial  district  of  the  said  state,  in  and 
for  the  county  of  Shoshone,  in  the  action  ol  John  Doe,  plaintiff,  against 
Richard  Roe,  defendant,  reciting  the  material  parts  of  the  judgment 
or  decree  in  said  action,  rendered  on  \.\\e  fourth  di2iy  oi  April,  i898, 
and  entered  on  the  fifth  day  of  April,  i898,  duly  attested  the  sixth 
day  of  April,  iS98,  and  to  me,  as  such  sheriff,  duly  directed  and 
delivered,  whereby  I  was  commanded  to  execute  the  said  judgment 
by  making  the  sale,  and  to  apply  the  proceeds  of  such  sale,  in  con- 
formity therewith,  toward  the  satisfaction  of  the  judgments  in  said 
action,  amounting  to  the  sum  of  two  thousand  dollars,  gold  coin  of 
the  United  States,  with  interest  and  costs  of  suit,  I  duly  levied  on, 
and  on  the  nitith  day  of  July,  iS98,  at  ten  o'clock  a.  m.,  at  the  court- 
house door  in  Shoshone  City,  in  the  said  county  of  Shoshone,  I  duly  sold 
at  public  auction,  according  to  law,  and  after  due  and  legal  notice,  to 
William  Perkins,  who  made  the  highest  and  best  bid  therefor  at  such 
sale,  for  the  sum  of  eighteen  hundred  do\\a.rs,  gold  coin  of  the  United 
States,  which  was  the  whole  sum  paid  by  him  for  the  real  estate  in 
said  judgment  or  decree,  described  as  follows,  to  wit:  {insert  descrip- 
tion), and  I  do  hereby  further  certify  that  the  said  property  was  sold 
in  forty  acre  lots  or  parcels,  and  that  the  said  sum  of  eighteen  hundred 
dollars  was  the  highest  bid  made,  and  the  whole  price  paid  therefor, 
and  that  the  same  is  subject  to  redemption  in  six  months,  pursuant 
to  the  statute  in  such  case  made  and  provided. 

Given  under  my  hand  this  twelfth  day  of  August,  a.  d.  i898. 

Stephen  Pierce,  Sheriff. 

{Acknowledgment. ) 

1.  Idaho.  —  Rev.  Stat.  (1887),  §  See  also,  generally,  supra,  note  2, 
4490.  p.  792. 
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Form  No.  14123.' 


State  of  Minnesota.  , 

'  ^  ss 


County  of  Ramsey.   \ 

I,  James  Cooky  sheriff  of  the  county  of  Ramsey,  state  of  Minnesota, 
do  hereby  certify,  that,  under  and  in  pursuance  of  a  certain  judgment 
and  decree,  entered  in  the  District  Court  of  the  county  of  Rafnsey, 
second  ']Md\c\3.\  district,  state  of  Minnesota,  on  the.  fourth  day  of  May, 
i898,  in  a  certain  action  pending  in  said  court,  wherein /o/in  Doe 
was  plaintiff  and  Richard  Roe  defendant,  in  favor  of  said  plaintiff  and 
against  said  defendant,  wherein  it  was,  among  other  things,  adjudged 
and  decreed  that  a  certain  mortgage,  made  and  executed  by  said 
Richard  Roe  X.O  ?,a.\Ci  John  Doe,  bearing  date  the  first  day  ol  March, 
iS92,  and  recorded  in  the  office  of  the  register  of  deeds  in  and  for 
the  county  oi  Ramsey,  state  of  Minnesota,  on  the  second  da.y  oi  March, 
\892,  in  book  208  of  mortgages,  at  page  3Jf.7,  be  foreclosed,  and  that 
the  premises  described  in  said  mortgage,  being  the  same  premises 
hereinafter  described,  should  be  sold  by  the  sheriff  of  said  Ramsey 
county  to  satisfy  the  amount  found  due  the  said  plaintiff,  with  costs 
and  disbursements,  said  sheriff  having  first  given  due  notice  of  sale, 
as  required  by  said  judgment  and  decree;  and,  in  accordance  with 
the  statute  in  such  case  made  and  provided,  I  did,  on  the  eleventh 
day  oi  July,  i898,  at  ten  o'clock  in  the /<?r<?noon,  at  the  front  door  of 
the  court-house  in  the  city  of  St.  Paul,  in  said  county  of  Ra?nsey,  duly 
offer  for  sale,  at  public  auction,  to  the  highest  bidder,  for  cash,  the 
premises  hereinafter  described,  in  forty-acre  parcels,  and  did  then 
and  there  strike  off  and  sell  to  William  Carr,  for  the  sum  of  eighteen 
hundred  dollars,  he  being  the  highest  bidder,  and  that  being  the 
highest  sum  bid  for  the  same,  the  following  described  premises, 
to  wit:  {insert  description^  with  the  hereditaments  and  appurtenances 
thereunto  belonging  or  in  anywise  appertaining. 

And  I  do  further  certify,  that  one  year  from  the  date  of  the  order 
confirming  said  sale  is  allowed  by  law  for  the  redemption  of  said 
premises  from  said  sale. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  twelfth  day  of  August,  i898. 

Signed,  sealed  and  delivered  in  )  fames  Cook,      (seal) 

presence  of  Henry  Ware.        \  Sheriff  of  Ramsey  County, 

Bank  Belk. 

{Acknowledgment . ) 

Form  No.  1 4 1 2  4 .' 
State  oi  North  Dakota,  ) 
County  of  Barties.  f 

I,  William  Jones,  sheriff  of  Barnes  county,  and  person  appointed 
by  the  court  to  make  sale,  do  hereby  certify  that  by  virtue  of  a  judg- 
ment and  decree  of  foreclosure  and  sale  rendered  in  the  Fifth  Judicial 
District  Court  of  the  state  of  North  Dakota,  in  and  for  said  county  of 
Barnes,  on  the  fourth  day  oi  May,  a.  d.  1W8,  in  favor  oi  John  Doe, 

1.  Minnesota. — Stat.  (1894),  §  5470  2.  North  Dakota. — Rev.  CodesCiSgs)^ 
etseq.  g§    5538,     5853.     See    also,   generally,. 

See   also,    generally,   supra,    note  2,     supra,  note  2,  p.  792. 
p.  792. 
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plaintiff,  and  against  Richard  Roe^  defendant,  and  by  virtue  of  a  writ 
issued  thereon  by  the  clerk  of  said  court  to  me,  I  did,  on  the  eleventh 
day  oi  July,  a.  d.  \2>98,  at  the  hour  of  ten  o'clock  in  the  forenoon  of 
said  day,  having  first  given  public  notice  of  the  time  and  place  of  sale 
as  required  by  law,  and  as  directed  in  said  judgment  and  decree,  offer 
for  sale  at  public  auction,  at  the  front  door  of  the  court-house  in  the 
county  of  Barnes,  the  following  described  mortgaged  premises,  situ- 
ate in  the  county  oi  Barnes  and.  state  oi  North  Dakota,  to^wit:  {insert 
description^  and  I  then  and  there  openly  and  publicly  struck  off  and 
sold  the  same  to  William  Carr  for  the  aggregate  sum  of  sixteen  hundred 
dollars,  in  the  manner  following,  to  wit:  six  hundred  dollars  for  the 
north  tract  as  above  described  and  one  thousand  dollars  for  the 
balance  of  said  property. 

I  further  certify  that  the  costs  and  fees  for  making  said  sale  were 
thirteen  and  75-100  dollars. 

And  I  further  certify  that  the  said  purchaser  was  the  highest  bidder 
for  said  premises  and  for  each  tract  or  parcel  included  therein,  and 
that  the  price  for  which  they  were  sold  as  aforesaid  was  the  highest 
price  bid  for  each  distinct  parcel,  and  the  whole  price  so  bid  was  paid 
to  me  by  said  purchaser.  And  I  further  certify  that  the  said  pur- 
chaser will  be  entitled  to  a  deed  of  the  said  premises  so  sold  at  the 
expiration  of  one  year  from  the  date  of  said  sale,  unless  the  said 
premises  are  previously  redeemed  as  provided  by  law. 

Given  under  (continuing  and  concluding  Us  in  Form  No.lli.122^. 

(7)  Report  of  Sale.^ 
{a)  By  Clerk. 

1.  Eeport  of  Sale.  —  The  statutes  oi  the  port  of  sale.     Hess  v.  Voss,  52  111.  472; 

various  jurisdictions  prescribe  the  ne-  Burke  v.  Weaver,  71  111.  359.   • 
cessity  for  and  the  requisites  of  the  re-        Stating  that   sale  was  made  "after 

port  of  sale.     See  list  of  statutes  cited  advertising  as   the   law   directs  "    was 

supra,  note  I,  p.  446.  held  not  to  be  a  sufficient  allegation  as 

The  sheriff  or  other  officer  making  to  the  giving  of  the  notice  of  sale  and  to 

sale  in  foreclosure  proceedings  must  re-  pass  the  title  to  the  purchaser  at  such 

port  the  sale  to  the  court  with  the  name  sale.  Davis  v.  Maynard,  9  Mass.  242. 
of  the  purchaser  and  price,  etc.,  as  re-        Where  the  sheriff's  return  recited  that 

quired   by   statute.     N.  J.   Gen.    Stat,  publication  had  been  made  in  a  news- 

{1895),  p.  2111,  §  45.  paperprinted  and  in  general  circulation 

In  Illinois,  the  report  of  sale  must  be  in  Buffalo  county,  it  devolved  upon  the 

made  at  the  first  term   after  the  sale,  party  attacking  the  validity  to  show  that 

Moore  f.  Titman,  33  111.  357.  sufficient    publication    had    not    been 

Recital  as  to  Appraisement.  —  That  ap-  made.  Neb.  Comp.  Stat.  (1899),  §  6087. 
praisers  were  residents  of  the  county  in  Nye  v.  Rogers,  55  Neb.  353. 
which  the  mortgaged  premises  were  Sale  in  Parcels.  —  Where  the  land 
located  should  be  stated  in  the  report  covered  by  a  mortg*ige  was  divided  into 
of  sale,  in  jurisdictions  in  which  the  two  separate  farms,  the  sale  was  prop- 
appraisement  is  necessary  before  sale,  erly  made  in  two  parcels,  under  the 
Laughlin  v.  Schuyler,  i  Neb.  409.  provisions    of    Howell's    Anno.    Stat. 

Recitals  as  to  Notice.  —  Notice  of  sale  Mich.    (1882),    ^    8503.      Mclntyre    v. 

need    not   be   set  out   in    full    in    the  Wyckoff,  119  Mich.  557. 
report.       Moore    v.    Titman,    33    111.        For  forms  of  officer's  retam  and  report  of 

357.  sale  of  realty  upon  execution  or  upon 

That  the  requisite  notice  of  sale  had  order  of  court  see  the  title  Executions, 

been  given  should  be  stated  in  the  re-  vol.  8,  p.  331  et  seq. 
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Form  No.  14125. > 
John  Doe.,  complainant,  \ 

against  v  In  Chancery  Court. 

Richard  Roe,  defendant.  ) 

In  this  cause  the  undersigned  respectfully  reports  that  he,  pursuant 
to  an  interlocutory  decree  pronounced  herein  at  the  September  term, 
18PP,  after  advertising  and  giving  the  notice  required  by  said  decree, 
proceeded,  on  Saturday,  the  twenty-sixth  day  of  October,  iS99,  in  front 
of  the  court-house  door  in  Columbia,  to  sell,  at  public  auction,  to  the 
highest  bidder,  and  in  bar  of  the  equity  of  redemption,  the  property 
mentioned  and  described  in  the  pleadings  and  in  said  decree,  when 
Samuel  Short,  being  the  highest,  best  and  last  bidder,  became  the 
purchaser  of  the  following  described  real  ^%X.zX^,\.q  ^^xV.  (^describing 
realty'),  the  same  being  the  property  and  all  of  the  property  men- 
tioned and  described  in  the  pleadings  and  in  said  decree,  at  the 
price  of  one  thousand  dollars,  who  complied  with  the  terms  of  the  sale 
by  paying  in  hdindfive  hundred  doUurs,  and  for  the  remainder  of  the 
purchase  money  executed  notes,  each  for  two  hundred  and  fifty  dol- 
lars, due  respectively  t\i&  first  day  oi  January,  iCfOO,  and  Xht  first  day 
oi  January,  19OI,  after  date,  and  bearing  interest  from  date,  with 
Banks  Belk  and  Keever  Hughes  security  thereon,  and  a  lien  retained 
on  the  premises  as  further  security. 

All  of  which  is  respectfully  submitted,  this  twenty-seventh  day  of 
October,  iS99. 

Calvin  Clark,  Clerk  and  Master. 

{b)  By  Commissioner. 

Form  No.  14126.^ 

(  Title  of  court  and  cause  as  in  Form  No.  5910. ) 

Verified  Report  and  Account  of  Sale. 
To  the   Hon.  the  Superior  Court  of  the  Connty  oi  Los  Angeles,  ^itdXt 
of  California'. 

James  Warren,  the  commissioner  appointed  by  the  judgment  and 
order  of  this  court  in  the  above  entitled  action  to  sell  the  incum- 
bered property  described  in  the  order  of  sale,  and  decree  -of  fore- 
closure and  sale,  given,  made  and  entered  in  said  action,  and 
hereinafter  particularly  described,  respectfully  makes  the  following 
report  and  account  of  sale  made  by  him  under  the  order  of  sale  and 
decree  of  foreclosure  and  sale  aforesaid,  as  follows,  to  wit: 

That  in  pursuance  of  said  order  of  sale  hereunto  annexed  and  of 
the  said  decree  of  foreclosure  and  sale,  and  judgment  of  this  court, 
and  before  entenng  upon  his  duties  as  such  commissioner,  he  was 
duly  appointed  such  commissioner  by  the  judgment  of  the  court 
in  the  above  entitled  action,  and  was  duly  and  regularly  sworn  on  the 
second  da.Y  oi  July,  iS98,  to  faithfully  perform  his  duties  as  such  com- 

1.  Tenwssee.  —  Code  (1896),  §^  6306,  2.  California.  —  Code  Civ.  Proc. 
6032  et  seq.     See  also,  generally,  supra,     (1897),  §§  700,  726. 

note  I,  p.  797.  See   also,   generally,   supra,    note  i» 

P-  797. 
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missioner  to  sell  said  incumbered  property,  and  on  said  date,  and  at 
the  same  time  as  taking  the  oath,  he  gave  and  filed  an  undertaking, 
with  two  sufficient  sureties,  in  the  sum  of  one  thousatid  dollars, 
approved  by  the  judge  of  said  court,  that  being  the  amount  required 
by  the  court,  conditioned  that  he  would  faithfully  perform  the  duties 
of  such  commissioner  according  to  law. 

That  he  advertised  the  property  to  oe  sold,  and  which  is  described 
as  follows,  to  wit:  (insert  description). 

Together  with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging  or  in  anywise  appertaining,  to  be 
sold  by  him,  in  front  of  the  court-house  door  in  the  county  of  Los 
Angeles,  state  oi  Calif oi-nia,  on  the  eleventh  dayofyw/y,  i^98,  at  twelve 
o'clock  noon  of  that  day. 

That  previous  to  said  sale,  to  wit:  on  the  ninth  da.y  oi  fum,  j898,  he 
posted  written  notices  particularly  describing  the  property  to  be  sold 
and  the  time  and  place  where  said  property  would  be  sold,  for  twenty- 
three  da.ys  continuously,  next  immediately  preceding  the  day  on  which 
said  property  was  sold,  in  three  public  places  in  the  township  where 
the  property  was  situated  and  in  three  public  places  in  the  township  and 
city  where  the  property  was  to  be  sold;  and  also  published  a  copy 
thereof  once  a  week  for  the  same  period  in  the  "Z^j  Angeles  Weekly 
Herald,"  a  weekly  newspaper  published  once  a  week  in  the  said  Los 
Angeles  county,  during  all  the  said  time,  and  which  said  notice  stated 
the  kind  of  money  in  which  bids  may  be  made  at  such  sale,  which 
was  the  same  as  that  specified  in  the  judgment;  all  of  which  will  alsa 
and  more  fully  appear  by  affidavits  marked  respectively  "^"  and 
"^,"  hereunto  annexed  and  made  a  part  of  this  report  and  account. 

That  at  the  time  and  place  of  holding  such  sale  specified  in  said 
posted  and  published  notices,  to  wit:  on  the  eleventh  day  of  July^ 
i898,  at  t7velve  o'clock  noon,  he  attended  and  exhibited  and  offered 
said  premises  for  sale  in  one  lot,  as  provided  in  said  mortgage  and 
in  said  decree  of  foreclosure  and  order  of  sale,  at  public  auction, 
according  to  law,  to  the  highest  and  best  bidder,  for  cash,  gold  coin 
of  the  United  States,  when  Henry  Wilson,  being  the  highest  and  best 
bidder  therefor,  the  said  premises  were  struck  off  by  said  commis- 
sioner to  said  Henry  Wilson  for  the  sum  of  eighteen  hundred  doWars 
in  United  States  gold  coin,  which  was  the  whole  price  bid,  and  which 
said  commissioner  acknowledged  to  have  received,  and  that  he 
delivered  to  said  purchaser  a  certificate  of  sale  of  said  premises,  and 
filed  and  recorded  a  duplicate  thereof  in  the  office  of  the  county 
recorder  of  said  Los  Angeles  county. 

That  said  certificate  so  delivered  contained  a  particular  description 
of  the  real  property  sold,  the  price  bid,  and  for  each  distinct  lot  or 
parcel,  the  whole  price  paid,  and  stated  that  said  real  property  was 
sold  subject  to  redemption,  and  stated  the  kind  of  money  in  which 
such  redemption  may  be  made,  which  was  the  same  as  that  specified 
in  the  judgment. 

And  said  commissioner  further  reports  that  he  deducted  from  said 
sum  of  eighteen  hundred  doUars  the  sum  of  one  hundred  and  fifty  dol- 
lars, as  the  compensation  fixed  by  the  court  for  the  services  of  said 
commissioner,  and  the  further  sum  of  twenty-five  dollars  for  advertis- 
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Description. 

Name  of  pur- 
chaser. 

Sum  bid. 

{Insert  description.) 

Henry  IViisan. 

$/,&»  00 

ing  said  notice  of  sale,  and  the  further  sum  of  /orfy  dollars,  accrued 
costs  and  expenses  of  sale,  amounting  in  all  to  the  sum  of  iwo  hun- 
dred and  fifteen  dollars,  leaving  a  net  balance  of  07ie  thousand  five  hundred 
and  eighty -five  dollars,  which  net  balance  said  commissioner  has  paid 
to  the  plaintiff,  John  Doe,  pursuant  to  said  decree  of  foreclosure  and 
order  of  sale,  which  said  plaintiff's  receipt  for  said  net  balance  is  here- 
unto attached,  marked  "^."^ 

That  exhibit  "^,"2  hereto  annexed,  is  a  true  and  correct  account 
of  said  sale. 

That  the  recapitulation  hereunto  annexed  and  marked  "C,"^  and 
made  a  part  of  this  return  and  report  and  account,  are  true  and  correct. 

That  the  said  amount  of  $2,5<^5  is  credited  upon  said  judgment  and 
decree. 

James  Warren,  Commissioner. 

{Acknowledgment. ) 

1.  Exhibit  "A"  referred  to  in  the  text 
may  be  as  follows: 

"  Exhibit  A. 

Received  of  James  Warren,  a  com- 
missioner appointed  by  the  judgment 
of  the  court,  in  the  action  hereinafter 
named,  to  sell  certain  incumbered 
property,  the  sum  of  one  thousand  five 
hundred  and  eighty-five  dollars,  gold 
coin  of  the  United  States,  to  be  applied 
to  the  satisfaction  of  a  judgment  of 
foreclosure  of  mortgage  in  the  suit  of 
John  Doe,  plaintiff,  vs.  Richard  Roe, 
defendant,  in  the  Superior  Court  oi  Los 
Angeles  county,  state  of  California, 
being  the  amount  realized  from  the 
sale  of  certain  real  estate  sold  in  pur- 
suance of  an  order  of  sale  issued  out 
of  said  court  upon  a  decree  of  fore- 
closure and  sale  in  said  action,  his 
fees  and  costs  amounting  to  two  hun- 
dred and  fifteen  dollars. 

Dated  at  Los  Angeles  this  twentieth 
day  oi  July,  A.  D.  i89<?. 

fohn  Doe,  Plaintifif. 
"^•^  Jeremiah  Mason,  Attorney." 

2.  Exhibit  "B"  referred  to  in  the  text 
may  be  as  follows: 

"Exhibit  B. 
Account  of  sale  of  real  estate  made 
under  order  of  sale  and  decree  of  fore- 
closure and  sale,  hy  James  Warren,  as 
commissioner  appointed  by  the  court, 
to  sell  the  incumbered  property  herein- 
after described,  at  the  court-house  door 
in  the  city  of  Los  Angeles,  state  of  Cali- 
fornia, on  the  eleventh  day  ol  July,  at 
twelve  o'clock  noon,  as  ordered  and  di- 
rected by  the  court,  and  the  order  of 
sale  and  decree  of  foreclosure  and 
sale,  wherein  John  Doe  is  plaintifif 
and  Richard  Roe  defendant,  case   No. 


Charges. 
Advertising     in     '  Los   An- 
geles   Weekly   Herald'    as 

per  voucher %23 

Compensation    of    commis- 
sioner as  per  voucher. . . .   i^o 
Accruing  costs  as  per  vouch- 
er       40 

Net  proceeds  of  sale %r.S^5 

August  12,  i%g8. 

James  Warren, 
As  Conimissioner." 
3.  Exhibit  "C"  referred  to  in  the  text 
may  be  as  follows: 

"  Exhibit  C. 
Recapitulation. 
Amount  realized  from  sale. .  .%i,8oo  00 
Deduct    commissioner's   fees, 

disbursements,  etc 21^  00 


Amount   paid  plaintifif  as  per 

receipt %I^5Ss  00 

Due  plaintiff  as  per 
decree,  principal 
sum  as  per  decree 
and  interest  there- 
on as  per  decree  to 
August  12,  iSqS.  .  .%2,i4j  6s 

Attorney's  fees  as  per 
decree 100  00 

Costs  of  suit  as  per 

decree 2j  00 
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Form  No.  14127.' 

State  of  Michigan.,  \  In  the  Circuit  Court  of  Wayne  County.     In 

County  of  Wayne.   \     '  Chancery. 

John  Z?..,  ^complainant,  )  ^^^^^  aV.«// Court  for  WayneCoMX^ty,    In 

Richard  Roe,  defendant.  )  ^^' 

In  pursuance  and  by  virtue  of  a  decretal  order  of  this  court  made 
in  the  above  cause,  bearing  date  the  tenth  day  of  September,  in  the  year 
one  thousand  eight  hundred  and  ninety-eight,  by  which  it  was,  among 
other  things,  ordered,  adjudged  and  decreed,  that  all  and  singular  the 
mortgaged  premises  mentioned  in  the  bill  of  complaint  in  this  cause, 
and  hereinafter  described,  or  so  much  thereof  as  may  be  sufficient  to 
raise  the  amount  due  to  the  complainant,  for  the  principal,  interest 
and  costs  in  this  case,  and  which  may  be  sold  separately  without  any  , 
material  injury  to  the  parties  interested,  be  sold  at  public  auction,  by 
or  under  the  direction  of  one  of  the  circuit  court  commissioners  of 
Wayne  county,  Michigan,  at  any  time  after  the  tenth  day  of  September, 
in  the  year  one  thousand  eight  hundred  and  ninety-nine:  That  the  said 
sale  be  made  in  the  county  where  the  said  mortgaged  premises  or  the 
greater  part  thereof  are  situated:  That  the  commissioner  give  public 
notice  of  the  time  and  place  of  such  sale,  according  to  the  statute  and 
the  course  and  practice  of  this  court,  and  that  the  complainant  or 
any  of  the  parties  to  this  cause  may  become  the  purchaser;  and  the 
said  commissioner  execute  a  deed  to  the  purchaser  of  the  mortgaged 
premises  on  the  said  sale,  and  that  the  said  commissioner,  out  of  the 
proceeds  of  said  sale,  pay  to  the  complainant  or  his  solicitor  his  costs 
in  this  suit  to  be  taxed,  and  also  the  amount  so  reported  due  as  afore- 
said, together  with  interest  thereon  from  date  of  said  report,  or  so 
much  thereof  as  the  purchase  money  of  the  mortgaged  premises  will 
pay  of  the  same;  and  that  the  said  commissioner  take  receipts  for  the 
amount  so  paid,  and  file  the  same  with  his  report;  and  that  he  bring 
the  surplus  moneys  arising  from  said  sale,  if  any  there  be,  into  court 
without  delay  to  abide  the  further  order  of  this  court;  and  that  if  the 
moneys  arising  from  said  sale  be  insufficient  to  pay  the  amount  so 
reported  due  to  the  complainant,  with  interest  and  costs  and  expenses 
of  sale  as  aforesaid,  that  said  commissioner  specify  the  amount  of  such 
deficiency  in  his  report  of  said  sale. 

I,  the  subscriber,  Milton  Moore,  one  of  said  commissioners,  do  respect- 
fully certify  and  report,  that  having  been  charged  by  the  solicitor  for 
the  complainant  with  the  execution  of  said  decretal  order,  I  adver- 
tised said  premises  to  be  sold  by  me  at  public  auction,  to  the  highest 
bidder,   at  the  front  door  of  the  court-house  in   the  city  of  Detroit, 

Accrued  interest  up-  Deficiency  to  balance %7ao  gj 

on     aggregate  Dated  August  12,  iSgS. 

amount  from  date  All  of  which  is  respectfully  submitted. 

of  decree  to  day  of  fames  Warren,  Commissioner." 

sale %ro  28  1.  Michigan.  —  Comp.    Laws   (1897), 

Accrued   costs  on  ^§  515  et  seq.,  522,  9176  <?/ j^^.;  Ch.  Ct. 

making  sale 2S  00  Rules  (1896),  No.  28. 

See   also,    generally,  supra,    note   I, 

Total  amount  due $^,?oj'  93    p-  797- 
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state  of  Michigan,  (said  building  being  the  place  of  holding  the  Circuit 
Court  for  the  county  of  Wayne)  on  the  tenth  day  of  November,  in  the 
year  one  thousand  eight  hundred  and  ninety-nine;  that  previous  to  said 
sale  I  caused  notice  thereof  to  be  publicly  advertised  for  six  successive 
weeks,  as  follows,  viz:  By  causing  printed  notices  thereof  to  be 
fastened  up  at  least  six  weeks  prior  to  the  day  said  premises  were 
advertised  to  be  sold,  in  three  public  places  in  the  city  of  Detroit,  in 
the  state  of  Michigan,  where  said  premises  were  to  be  sold,  an  affidavit 
showing  the  fastening  up  of  which  notices  is  hereto  annexed,  marked 
"  Exhibit  A,"  and  made  a  part  of  this  my  report,  and  by  causing  a 
notice  of  such  sale  to  be  printed  once  in  each  week  during  the  six 
weeks  preceding  said  sale,  in  tht^^  Detroit  Times,"  Zi.  public  newspaper 
printed  in  said  county  of  Wayne,  as  appears  by  affidavit  following  this 
report,  marked  "  Exhibit  B,"  which  notice  contained  a  description  of 
the  mortgaged  premises. 

And  I  do  further  report,  that  on  the  said  tenth  day  of  November,  in 
the  year  one  thousand  eight  hundred  and  ninety-nine,  the  day  on  which 
the  said  premises  were  so  advertised  to  be  sold  as  aforesaid,  I  attended 
at  the  time  and  place  fixed  for  said  sale,  and  exposed  said  premises 
for  sale  at  public  auction  to  the  highest  bidder;  and  the  said  premises 
were  then  and  there  fairly  struck  off  to  Samuel  Short  for  the  sum  of 
one  thousand  dollars,  he  being  the  highest  bidder  therefor,  and  that 
being  the  highest  sum  bid. 

And  I  do  further  certify  and  report,  that  I  have  executed,  acknowl- 
edged and  delivered  to  the  said  purchaser  the  usual  commissioner's 
deed  for  said  premises,  the  complainant  having  produced  a  certificate 
of  the  enrollment  of  the  final  decree  in  said  cause,  which  is  hereunto 
annexed,  marked  "Exhibit  C,"and  have  paid  over  or  disposed  of  the 
purchase  money,  or  proceeds  of  said  sale,  as  follows,  viz:  I  have  paid 
to  the  solicitor  for  the  complainant  the  sxxva  oi  one  hundred  doWsLV?,, 
being  the  amount  of  costs  of  this  suit  as  taxed,  together  with  interest 
thereon  from  the  date  of  said  taxation  to  the  day  of  the  sale,  and  have 
taken  a  receipt  therefor,  which  is  hereto  annexed. 

I  have  also  retained  in  my  hands  the  sum  of  one  hundred  dollars, 
being  the  amount  of  my  fees  and  disbursements  on  said  sale,  as  will 
appear  by  reference  to  the  statement  thereof,  annexed  to  this  my 
report,  and  to  which  I  refer. 

And  I  do  further  certify  and  report,  that  I  have  paid  to  the  solicitor 
for  the  complainant  the  further  sum  of  eight  hundred  dollars,  and  have 
taken  a  receipt  therefor,  which  is  hereto  annexed. 

And  I  do  further  certify  and  report,  that  the  moneys  arising  from 
said  sale  are  insufficient  to  pay  the  amount  so  reported  due  to  the 
complainant  with  interest,  costs  and  expenses  of  sale  as  aforesaid,  and 
I  hereby  specify  the  amount  of  such  deficiency  to  be,  and  the  same  is, 
the  sum  oi  five  hundred  dollars. 

And  I  do  further  certify  and  report,  that  the  premises  so  sold  and 
conveyed  as  aforesaid  were  described  in  said  decretal  order  and  in 
the  deed  so  executed  by  me  as  aforesaid  as  follows,  viz:  (^describing 
premises). 

(  Title  of  court  and  cause  as  above. ) 

Received,  this  tenth  day  oi  November,    i899,   of  Milton  Moore,   the 
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commissioner  who  made  the  sale  of  the  mortgaged  premises  in  said 
cause,  the  sum  of  one  hufidrcd doWsiVs,  said  sum  being  part  of  the  pro- 
ceeds of  said  sale  and  being  the  amount  of  complainant's  costs  of 
suit  as  taxed,  with  interest  thereon  to  date  of  sale. 

Oliver  Ellsworth,  Complainant's  Solicitor. 

(  Title  of  court  and  cause  as  above. ) 

Received,  this  tenth  day  of  November,  iS99,  of  Milton  Moore,  the 
commissioner  who  made  the  sale  of  the  mortgaged  premises  in  said 
cause,  the  sum  of  eight  hufidred  dollars,  said  sum  being  a  part  of  the 
proceeds  of  said  sale,  and  being  the  amount  remaining  thereof  after 
deducting  therefrom  the  complainant's  costs  of  suit  as  taxed,  and 
the  expenses  of  said  sale. 

Oliver  Ellsworth,  Complainant's  Solicitor. 

Recapitulation, 
^000  Principal  and  interest  and  other  moneys  due  at  date  of  sale. 
100  Costs  and  interest  due  at  date  of  sale. 
100  Commissioner's  fees,  costs  and  expenses  of  sale. 


^200  Total  amount  due  at  date  of  sale. 
1000  Amount  realized  on  sale  of  premises. 
2200  Amount  of  deficiency  reported. 


800  Amount  paid  to  complainant's  solicitor  on  debt. 
100  Amount  paid  to  complainant's  solicitor  on  costs. 
100  Amount  of  commissioner's  fees,  costs  and  expenses  of  sale 
retained. 

Milton  Moore, 
Circuit  Court  Commissioner,  Wayne  County,  Michigan. 
Dated  \.\\\s  first  day  of  February,  a.  d.  \()00. 
{Statement  of  fees  and  disbursements  indorsed. ) 

{c)  By  Master.^ 

1.  Haster's  report  of  sale  is  set  out  in  3  and  interest,  and  the  costs  in  this  cause, 

Hoffm.  Ch.  Pr.  CCLIV,  omitting  formal  and  which    might   be    sold  separately 

parts,  as  follows.  without  material  injury  to  the  parties 

"  In  Chancery.  interested,  be  sold  at  public  auction,  by 

To  the  Chancellor  of  the  State  of  New  or  under  the  direction   of  one  of    the 

York.  masters  of  this  court;  that  the  said  sale 

In  pursuance  and  by  virtue  of  a  de-  be  made  in  the  county  where  the  said 
cretal  order  of  this  court,  made  in  the  mortgaged  premises,  or  the  greater 
above  cause,  by  the  Vice  Chancellor,  and  part  thereof,  are  situated;  that  the  mas- 
bearing  date  the  fourth  day  of  October,  ter  give  public  notice  of  the  time  and 
in  the  year  one  thousand  eight  hun-  place  of  such  sale,  according  to  the 
dred  and  thirty-nine,  by  which  it  was,  course  and  practice  of  this  court,  and 
among  other  things,  ordered,  adjudged  that  the  complainant  or  any  of  the 
and  decreed,  that  all  and  singular  the  parties  in  this  cause,  might  become  the 
mortgaged  premises  mentioned  in  the  purchaser;  that  the  master  execute  a 
bill  of  complaint  in  this  cause,  and  here-  deed  to  the  purchaser  of  the  mortgaged 
inafter  described,  or  so  much  thereof  premises  on  the  said  sale;  and  that  the 
as  might  be  sufficient  to  raise  the  said  master  pay  to  the  said  complain- 
amount  reported  due  to  the  complain-  ant  or  his  solicitor,  out  of  the  proceeds 
ant  as  therein  mentioned,  for  principal  of  the  said  sale,  all  costs  in  this  suit  to 
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be  taxed,  and  also  the  amount  so  re- 
ported due  as  aforesaid,  together  with 
legal  interest  thereon  from  the  date  of 
the  said  report,  or  so  much  thereof  as 
the  purchase  money  of  the  mortgaged 
premises  would  pay  of  the  same,  and 
that  the  master  take  receipts  for  the 
amounts  so  paid,  and  file  the  same  with 
his  report;  and  that  he  bring  the  sur- 
plus moneys  arising  from  the  said  sale, 
if  any  there  should  be,  into  court,  with- 
out delay,  to  abide  the  further  order  of 
the  court.  And  whereby  it  was  further 
ordered  and  decreed,  that  if  the  moneys 
arising  from  the  said  sale  should  be  in- 
sufficient to  pay  the  amount  so  reported 
due  to  the  complainant  with  the  interest 
and  costs  as  aforesaid,  that  the  said 
master  specify  the  amount  of  such  de- 
ficiency in  his  report  of  the  sale  —  I,  the 
subscriber,  one  of  the  masters  of  this 
court,  residing  in  the  city  of  Albany, 
do  respectfully  certify  and  report,  that 
having  been  charged  by  the  solicitor  for 
the  complainant  with  the  execution  of 
said  decretal  order,  I  advertised  said 
premises  to  be  sold  by  me  at  Pittstown, 
in  the  county  of  Rensselaer,  on  the 
eighteenth  day  of  November,  in  the  year 
one  thousand  eight  hundred  and  thirty- 
nine;  that  previous  to  said  sale,  I 
caused  notice  thereof  to  be  publicly  ad- 
vertised for  six  weeks  successively,  as 
follows,  viz:  by  causing  a  printed 
notice  thereof  to  be  fastened  up,  in  three 
public  places  in  the  town  where  such 
premises  were  to  be  sold,  and  by  caus- 
ing a  copy  of  such  notice  to  be  printed 
once  in  each  week  during  the  six  weeks 
immediately  preceding  said  sale,  in  a 
public  newspaper  printed  in  said  county 
of  Rensselaer,  which  notices  contained 
a  brief  description  of  the  said  mortgaged 
premises. 

And  I  do  further  report,  that  on  said 
eighteenth  day  of  November,  in  the  year 
one  thousand  eight  hundred  and  thirty- 
nine,  the  day  on  which  the  said  premises 
were  so  advertised  to  be  sold  as  afore- 
said, I  attended  at  the  time  and  place 
fixed  for  said  sale,  and  exposed  said 
premises  for  sale,  at  public  auction,  to 
the  highest  bidder,  and  the  said  prem- 
ises were  then  and  there  fairly  struck 
off  \.o  James  Brown,  he  being  the  highest 
bidder  therefor,  and  that  being  the 
highest  sum  bidden  for  the  same. 

And  I  do  further  certify  and  report, 
that  I  have  executed,  acknowledged 
and  delivered  to  said  purchaser  the 
usual  master's  deed  for  said  premises, 
and  have  paid  over  or  disposed  of  the 


purchase  moneys,  or  proceeds  of  said 
sale,  as  follows,  viz:  I  have  paid  to  the 
solicitor  for  the  complainant  the  sum  of 
forty-seven  dollars  and  fifty-four  cents, 
being  the  amount  of  costs  of  this  suit  as 
taxed,  and  have  taken  a  receipt  therefor 
which  is  hereto  annexed. 

I  have  also  retained  in  my  hands  the 
sum  of  one  hundred  dollars,  being  the 
amount  of  my  fees,  commissions,  and 
disbursements  on  said  sale,  as  will  ap- 
pear by  reference  to  the.  statement  of 
the  items  thereof  annexed  to  this  my 
report,  and  to  which  I  refer.  And  I 
have  paid  to  the  solicitor  for  the  com- 
plainant the  sum  of  two  thousand  two 
hundred  and  ten  dollars,  and  have  taken 
a  receipt  therefor,  which  is  hereto  an- 
nexed. 

And  I  do  further  certify  and  report, 
that  the  premises  so  sold  and  conveyed 
as  aforesaid,  were  described  in  said 
decretal  order,  and  in  the  deed  so  exe- 
cuted by  me  as  aforesaid,  as  follows, 
viz:  {insert  description), 

Julius  Rhodes, 
Master  in  Chancery. 
( Statement  of  Master's  fees,  com  m  issions, 

and  disbursements,  on  the  sale  referred 

to  in  the  preceding  report,  and  which 

are  not  taxed  in  the  costs  of  the  com- 

plainanfs  solicitor.) 

( Title.) 

I  certify  that  the  decree  in  the  above 
entitled  cause  is  enrolled. 

Julius  Rhodes, 
Master  in  Chancery. 

Register's  office,  November  twenty- 
fifth,  i8j9. 

{Title.) 

Received,  Albany,  November  twenty- 
fifth,  i8j9,  oi  Julius  Rhodes,  the  master 
who  made  the  sale  of  the  premises  under 
and  by  virtue  of  the  decree  in  the  above 
entitled  cause,  the  sum  of  forty-seven 
dollars  {^7.00),  being  the  amount  of  my 
costs  in  said  cause  as  taxed,  which 
costs  are  paid  to  me  by  said  master, 
under  and  by  virtue  of  the  provisions  of 
said  decree. 

Oliver  Ellsworth, 
Solicitor  for  the  Complainant. 

{Title.) 

Received,  Albany,  November  twenty 
fifth,  i8j9,  oi  Julius  Rhodes,  the  master 
who  made  the  sale  of  the  premises 
under  and  by  virtue  of  the  decree  in  the 
above  entitled  cause,  the  sum  of  two 
thousand  two  hundred  and  ten  dollars 
\%2,2i6),  which  sum  being  part  of  the 
proceeds  of  the  sale  of  said  premises,  is 
received  by  me  under  and  by   virtue 
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Form  No.  141  28.' 

Circuit  Court  of  the  U.ited  States,  District  of  New  Jersey. 
Between 


On  Bill,  etc. 

Master's  Report  of  Sale. 


William  K.  Lewis,  trustee,  complainant, 

and  \ 

The  Jersey   City  and  Albany  Railroad 
Company  et  al.,  defendants. 

In  pursuance  of  a  writing  of  fieri  facias  issuing  out  of  the  Circuit 
Court  of  the  United  States  for  the  District  of  New  Jersey,  bearing 
date  on  the  eleventh  day  of  January  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy- seven,  commanding  me  to  cause  to  be 
made  of  the  mortgaged  premises,  appurtenances  and  franchises  in  the 
said  writ  mentioned  and  described,  the  said  several  sums  of  money, 
interest  and  costs  specifically  set  forth  in  said  writ. 

I,  William  Muirheid,  master  as  aforesaid,  do  hereby  report  to  this 
honorable  court  that  I  did,  by  public  advertisements  signed  by  myself 
and  set  up  zX  five  or  more  public  places  in  the  county  of  Hudson  and 
at  five  more  places  in  the  county  of  Bergen,  one  whereof  was  in 
each  township  wherein  the  property  is  situated,  at  least  two  months 
next  before  the  time  appointed  for  selling  the  same,  and  also  published 
in  '■'■The  Evening  Journal"  and  '■'■The  Argus,"  t7vo  of  the  newspapers 
printed  and  published  in  the  county  of  Hudson,  both  of  which  news- 
papers are  printed  at  the  county  seat  of  said  county,  and  in  '■'■The 
Bergen  County  Democrat "  and  *^  The  New  Jersey  Republican,"  two  of  the 
newspapers  printed  and  published  in  the  county  oi  Bergen,  both  of 
which  newspapers  are  printed  and  published  at  the  county  seat  of 
said  county,  the  counties  wherein  the  lands  are  situate,  at  least  four 
weeks  successively,  once  a  week  next  preceding  the  time  appointed 
for  selling  the  same,  giving  public  notice  that  said  property  would  be 
exposed  to  sale  at  public  auction  to  the  highest  bidder  on  Friday  of 
the  fifteenth  day  of  June,  eighteen  hundred  and  seventy-seven,  at  two 
o'clock  in  the  afternoon  of  the  said  day,  at  the  court-house  in  Hacken- 
sack,  in  the  county  of  Bergen  and  state  oi  New  Jersey,  at  which  time 
and  place  so  appointed  for  the  sale  I  did  publicly  adjourn  said  sale 
for  the  space  of  one  week,  to  wit,  to  the  twenty-second  day  of  June, 
eighteen  hundred  and  seventy -seven,  at  the  same  time  and  place;  at 
which  last  mentioned  time  and  place  I  did  expose  the  property  for  sale 
at  public  auction  to  the  highest  bidder  in  the  following  manner,  viz.: 

I  first  read  the  advertisement  of  sale  as  posted  and  published,  a 
copy  of  which  is  hereto  annexed,  and  also  the  conditions  of  sale  which 
were  as  follows :  {conditions  of  sale  of  land). 

I.  The  property  will  be  sold  to  the  highest  bidder. 

of  the  provisions    of    said  decree,  the  jurisdictions    as    have    retained     that 

amount  decreed  to  be  paid  to  said  com-  practice. 

plainants,    with    interest    thereon     as  1.  Federal  Courts.  — Fost,    Fed.     Pr. 

mentioned  in  said  decree.  (2d  ed.),  §  316.     See  also  N.   J.  Gen. 

Oliver  Ellsworth,                ,  Stat.  (1895),  p.  2III,  §  45. 

Solicitor  for  the  Complainant."  See   also,    generally,  supra,    note   i, 

Although    chancery    practice    is    no  p.  797. 

longer   in    vogue   in    Ne7u    York,    this  This  report  is  copied  from  the  origi- 

form  will  be  useful  as  a  model  in  such  nal  records  in  the  case. 
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2.  Ten  per  cent,  of  the  purchase  money  shall  be  paid  when  the 
property  offered  is  struck  off,  in  default  whereof,  it  may  be  put  up 
again  and  sold  immediately. 

3.  The  balance  of  the  purchase  money  shall  be  paid  on  the  sixth 
day  oi  July,  a.  d.  i877,  at  ten  o'clock  in  the /isrifnoon,  at  the  office  of 
tne  master,  at  No.  1  Montgomery  street,  Jersey  City. 

4.  The  deed  will  be  delivered  at  the  above  time,  upon  compliance 
by  the  purchaser  with  these  conditions. 

5.  The  purchaser  will  be  held  bound  by  the  purchase  whether  he 
attends  to  receive  the  deed  and  comply  with  the  conditions  of  sale  or 
not.  If  he  does  not  so  comply  with  them,  the  property  may  be  again 
advertised  and  sold,  or  the  purchaser  may  be  held  liable  for  his  bid, 
at  the  option  of  the  master.  In  case  of  resale  at  a  less  price  than  the 
former  bid,  with  interest  and  expenses,  the  former  purchaser  will  be 
held  liable  for  the  deficiency  — to  meet  which  the  money  paid  by  him 
shall  be  retained  and  applied  by  the  master. 

I  then  offered  the  said  property  subject  to  the  foregoing  conditions 
of  sale,  2in(ii  Delos  E.  Culver  then  and  there  bidding  therefor  the  sum 
of  one  thousand  dollars,  and  no  one  bidding  so  much  or  more  for  the 
same,  the  said  property  was  struck  off  and  sold  to  the  said  Delos  E. 
Culver  at  the  price  aforesaid,  he  being  the  highest  bidder  for  the  same. 

All  of  which  is  respectfully  submitted  this  twentieth  day  of  February., 
eighteen  hundred  and  seventy-eight  (i87^). 

W.  Muirheid,  M.  C.  C. 

Form  No.  i  4  i  2  9  .' 

United  States  oj  America.,  \ 
District  of  Nebraska.  f 

In  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska. 

The  Northwestern  Mutual  Life  Insurance  Company 

No.  139  ''  R."  vs.  In  Equity. 

William  T.  Seaman  et  al. 
Report  of  Sale. 
To  the  Judges  of  the  Circuit  Court  of  the  United  States,  for  the  dis- 
trict of  Nebraska,  in  equity  sitting: 

In  pursuance  and  by  virtue  of  a  decretal  order  of  said  court,  made 
in  the  above  entitled  cause  and  bearing  date  fro-m  the  ninth  day  of 
December,  jS95,  by  which  it  was,  among  other  things,  ordered, 
adjudged  and  decreed,  that  all  and  singular  the  said  mortgaged  prem-i 
ises  mentioned  in  the  bill  of  complaint  in  this  cause,  and  hereinafter 
described,  or  so  much  thereof  as  might  be  -sufficient  to  raise  the 
amount  reported  due  to  the  complainant,  as  therein  mentioned,  for 
the  principal  and  interest  and  the  costs  in  this  case,  and  which  might 
be  sold  separately  without  material  injury  to  the  persons  interested, 
to  be  sold  at  public  auction,  by  or  under  direction  of  one  of  the 

1.  Federal  Courts.  —  Fost.  Fed.  Pr.  western  Mut.  L.  Ins.  Co.,  tried  in  the 
(2d  ed.),  §  316.  See  also  Neb.  Comp.  U.  S.  circuit  court  of  appeals  for  the 
Stat.  (1899),  §§  2432,  6089,  6373.  eighth  circuit. 

This  report  of  sale  is  copied  from  See  also,  generally,  supra,  note  I, 
the  original  papers  in  Seaman  v.  North-     p.  797. 
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masters  in  chancery  of  said  court,  at  any  time  after  the  tiventy-ninth 
day  of  December,  iB95;  provided  that  request  for  stay  of  order  of 
sale,  as  provided  by  the  statutes  of  Nebraska,  was  not  made  within 
that  time;  that  the  said  sale  be  made  at  the  east  door  of  the  Douglas 
county  court-house  in  the  city  of  Omaha,  state  oi  Nebraska;  that  the 
said  master  give  public  notice  of  the  time  and  place  of  such  sale 
according  to  the  course  and  practice  of  said  court,  and  that  the  com- 
plainant or  any  of  the  parties  in  this  cause  might  become  the  pur- 
chaser; that  the  said  master  execute  a  deed  or  deeds  to  the  purchaser 
or  purchasers  of  the  said  mortgaged  premises  on  the  said  sale;  and 
that  the  said  master,  out  of  the  proceeds  of  the  said  sale  pay  the 
costs  of  this  suit,  and  pay  to  said  complainant  or  its  solicitor  the 
amount  so  reported  due  as  aforesaid,  together  with  interest  thereon 
at  the  rate  of  seven  per  cent,  per  annum  from  the  date  of  said  report, 
or  so  much  thereof  as  the  purchase  money  of  the  mortgaged  premises 
would  pay  of  the  same;  and  that  the  said  master  take  receipts  for  the 
amounts  so  paid,  and  file  the  same  with  this  report;  and  that  he  bring 
the  surplus  moneys  arising  from  said  sale,  if  any  there  should  be,  into 
court  without  delay,  to  abide  the  further  order  of  the  court;  and  it  is 
further  ordered  and  decreed  that  if  the  moneys  arising  from  said  sale 
should  be  insufficient  to  pay  the  amount  so  reported  due  to  the  com- 
plainant, with  interest  and  costs  and  expenses  of  said  sale  as  afore- 
said, that  said  master  specify  the  amount  of  such  deficiency  in  his 
report  of  said  sale. 

I,  the  undersigned,  E.  S.  Dundy,  Jr.,  one  of  the  masters  in  chan- 
cery of  said  court,  do  respectfully  certify  and  report,  that  having 
been  charged  by  the  solicitor  for  the  complainant  with  the  execution 
of  the  said  decretal  order,  I  advertised  said  premises  to  be  sold  by 
me  at  public  auction,  to  the  highest  bidder,  at  the  east  door  of  the 
Douglas  county  court-house  in  the  city  of  Omaha,  state  of  Nebraska,  on 
the  twentieth  day  of  March,  i897,  at  ten  o'clock  in  the yi^r^noon  of 
that  day;  that  previous  to  said  sale  I  called  an  inquest  of  two  disin- 
terested freeholders,  residents  of  the  district  of  Nebraska,  and  duly 
appraised  the  interest  of  the  said  defendant,  in  the  mortgaged  prem- 
ises herein,  at  its  real  value  in  money,  in  accordance  with  the  stat- 
utes of  the  state  of  Nebraska,  in  such  case  provided,  which  said 
appraisement  is  hereto  attached  and  made  a  part  of  this  my  report; 
and  that  previous  to  said  sale  I  caused  notice  thereof  to  be  publicly 
advertised  thirty  days  before  said  sale,  by  causing  notice  of  such  sale 
to  be  printed  and  published  in  the  Omaha  Weekly  Bee,  one  of  the 
newspapers  designated  by  the  rules  of  the  court  in  which  legal  adver- 
tisements should  be  made,  which  notice  contained  a  brief  description 
of  the  said  mortgaged  premises ;  a  copy  of  which  said  published  notice 
with  the  proper  affidavit  of  publication  thereof  is  annexed  and  made 
part  of  this  my  report. 

And  I  do  further  report  that  on  the  said  twentieth  day  of  March, 
i897,  the  day  on  which  the  said  premises  were  so  advertised  to  be 
sold  as  aforesaid,  I  attended  at  the  time  and  place  fixed  for  said  sale 
and  exposed  said  premises  for  sale  at  public  auction,  to  the  highest 
bidder;  and  the  said  premises  were  then  and  there  fairly  struck  off  to 
the  Northwestern  Mutual  Life  Insurance  Company  for  the   sum  of 
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twenty-one  thousand  three  hundred  and  thirty-four  (^l,S3Jf.OO)  dollars, 
it  being  the  highest  bidder  therefor,  and  that  being  the  highest  sum 
bidden  therefor. 

And  I  do  further  certify  and  report,  that  said  mortgaged  premises 
did  not  sell  for  a  sum  sufficient  to  satisfy  said  decree,  interest  and 
costs,  together  with  the  costs  and  expenses  of  said  sale,  but  there 
remains  a  balance  due  to  said  complainant  under  said  decree  after 
said  sale,  amounting  to  the  sum  of  three  hundred  forty-five  and 
6^-100  {^JfS.BJ^')  dollars,  as  appears  by  "schedule  A  "  hereto  annexed. 

And  I  further  certify  and  report,  that  the  premises  so  sold  as 
aforesaid,  were  described  in  said  decretal  order  as  follows,  viz: 
{describing  realty'). 

{Schedule  A  was  here  set  out  in  full,  y- 

E.  S.  Dundy,  Jr., 

Master  in  Chancery  of  the  Circuit  Court  of  the  United 

States  for  the  District  of  Nebraska. 

(d)  By  Master  Commissioner. 
Form  No.  1 4  i  3  o  .* 

{Venue  and  title  of  cause  as  in  Form  No.  5929.^ 

Master  Commissioner's  Report  on  Order  of  Sale. 

In  obedience  to  the  command  of  the  order  of  sale  hereto  annexed, 
I  did,  on  the  third  day  oi  January,  a.  d.  iS99,  summon  Banks  Belk, 
Keever  Hughes  and  Fred Nims,  three  disinterested  freeholders  of  said 
county,  residents  therein,  who  were  by  me  duly  sworn  to  view  and 
appraise  the  lands  and  tenements  therein  described,  and  who  returned 
to  me,  under  their  hands  and  seals,  that  they  did,  upon  actual  view 
of  the  premises,  estimate  and  appraise  the  real  value  in  money  of 
the  same  at  three  thousand  dollars. 

And  on  the  third  ddiy  oi  January,  a.  d.  1W9,  I  deposited  a  certified 
copy  of  said  appraisal  in  the  office  of  the  clerk  of  the  Court  of  Com- 
mon Fleas  of  said  county. 

And  on  the  third  dd^y  oi  January,  A.  D,  i2>99,  I  cause  to  be  adver- 
tised in  the  "  Daily  News''  (a  newspaper  printed  and  published  and 
of  general  circulation  in  said  county)  said  lands  and  tenements  to 
be  sold  at  public  sale,  at  the  south  door  of  the  county  court-house, 
Cleveland,  Ohio,  on  the  fourth  day  of  February,  a.  d.  i^99,  at  ten 
o'clock  A.  M.  of  said  day. 

1.  Schedule  referred  to  in  the  text  was  Complainant's  claim,   inter- 
as  follows:                                                           est  and  costs    '^1,678  g4 

"Schedule  A.  Less  proceeds  of  sale 2i,jj4  00 

Amount  due  complainant  as  

per  decree ^ig^sia  26  Amount  of  deficiency. . .       ^344  94 

Interest  on  decree  ixova  yth  Claims  of  other  parties  not  computed 

day  of  Dec,  iS^y,  at  7  per  in  this  schedule." 

cent 1,7^671  2.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

Costs  of  Circuit  Court 74  62  §§  5372  et  seq.,  5399  et  seq. 

Special  master's  fees  and  dis-  See   also,   generally,  supra,    note   i, 

bursements 318  ij  p.  797. 

Clerk's  additional  costs 17  20 

Total %2i,678  94 
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And  having  duly  advertised  said  lands  and  tenements  before  the 
day  of  sale,  according  to  law,  I  did,  in  pursuance  of  said  notice,  on 
said  fourth  day  of  February,  a.  d.  \W9,  at  ten  o'clock  A.  m.  above 
mentioned,  proceed  to  offer  said  lands  and  tenements  at  public  sale 
at  the  south  door  of  said  county  court-house,  and  then  and  there  came 
Samuel  Short,  who  bid  for  the  same  the  sum  of  twenty- five  hundred 
dollars,  and  said  sum  being  more  than  two-thirds  of  the  appraised 
value,  and  said  Samuel  Short  being  the  highest  and  best  bidder  there- 
for, I  then  and  there  publicly  sold  and  struck  off  said  lands  and  tene- 
ments to  him  for  said  sum  of  twenty-five  hundred  dollars. 

Milton  Moore,  Master  Commissioner. 

{Itemized  statement  of  master's  fees  attached. ) 

(/)  By  Referee. 

Form  No.  1 4 1 3 1 .' 
John  DoCy  plaintiff,       ) 

against  >•  Referee's  Report  of  Sale. 

Richard  Roe,  defendant.  ) 
To  the  Supreme  Court  of  the  State  of  New  York : 

I,  James  Warren,  the  referee  appointed  by  the  judgment  made  and 
entered  in  this  action,  bearing  date  th^  fourth  day  of  May,  i898,  to 
make  the  sale  of  the  mortgaged  lands  and  premises  therein  particu- 
larly described,  do  respectfully  report  as  follows: 

First.  That  I  caused  due  notice  of  the  sale  of  the  said  lands  and 
premises  on  the  eleventh  day  oi  July,  iW8,  at  ten  o'clock  A.  m.,  to  be 
given  and  published  according  to  law  and  the  rules  and  practice  of 
this  court,  as  will  fully  appear  by  the  affidavits  hereto  annexed. 

Second.  That  at  the  time  and  place  for  which  the  said  sale  was 
noticed  as  aforesaid,  I  attended  in  person,  and,  agreeably  to  such 
notice,  offered  the  said  mortgaged  lands  and  premises  for  sale  to  the 
highest  bidder,  and  sold  the  same  to  Henry  Wilson  for  the  sum  of 
eighteen  hundred  dollars,  that  being  the  highest  sum  bidden  therefor, 
and  received  from  the  purchaser  in  cash  ten  per  cent,  of  said  sum. 

Third.  That  I  have  allowed  to  the  said  purchaser,  out  of  the  said 
purchase  money,  the  sum  of  sixty  dollars,  paid  by  him  for  taxes 
which  were  liens  on  said  mortgaged  premises  at  the  time  of  such 
sale,  and  for  which  receipts  are  hereto  annexed. 

Fourth,  That  I  have  received  from  such  purchaser  the  balance  of 
the  said  purchase  money,  to  wit,  the  sum  of  seventeen  hundred  and 
forty  dollars,  and  have  disposed  of  the  same  as  follows: 

I  have  retained  for  my  fees  and  expenses  on  such  sale  the  sum  of 
one  hundred  and  fifty  dollars. 

I  have  paid  to  the  attorney  for  the  plaintiff  the  sum  of /(^r^y  dollars 
for  the  costs  awarded  to  the  plaintiff  by  such  judgment,  and  for 
which  a  receipt  is  hereto  annexed. 

Fifth.  That  I  have  paid  to  the  attorney  for  the  plaintiff  for  the 

1.  New  York.  —  Code    Civ.    Proc,         See   also,    generally,  supra,    note   I, 
^ibit  et  seq.\  Hun's  Ct.  Rules  (1896),     p.  797. 
No.  60  et  seq. 
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sum  due  on  the  bond  and  mortgage  upon  which  this  action  was 
brought,  and  directed  to  be  paid  to  it  by  said  judgment,  the  sum  df 
fifteen  hundred  and  fifty  dollars,  and  for  which  a  receipt  is  hereto 
annexed.^ 

Sixth.  That  I  have  made,  executed  and  delivered  to  such  pur- 
chaser a  good  and  sufficient  deed  of  conveyance  of  the  said  mort- 
gaged premises  so  sold. 

Annexed  hereto,  and  made  a  part  of  this  my  report,  is  a  statement 
showing  the  several  items  aforesaid  and  the  mode  of  computation  of 
such  deficiency. 2 

All  of  which  is  respectfully  submitted. 

Dated  the  twelfth  day  of  August,  i898. 

James  Warren,  Referee. 

Form  No.  1 4  i  3  2  .* 

(  Title  of  court  and  cause  as  in  Form  No.  5937. ) 
To  the  Circuit  Court,  Rock  County: 

By  virtue  of  and  pursuant  to  a  judgment  of  foreclosure  and 
sale,  rendered  in  the  above  entitled  action,  beaiing  date  "Cat  fourth 
day  of  May,  a.  p.  iS98,  by  which  it  was,  among  other  things, 
ordered  and  adjudged,  that  the  mortgaged  premises  described  in  the 
complaint  in  this  action,  as  hereinafter  set  forth,  or  so  much  thereof 
as  might  be  sufficient  to  raise  the  amount  due  to  the  plaintiff  for 
principal,  interest  and  costs,  and  which  might  be  sold  separately 
without  material  injury  to  the  parties  interested,  should  be  sold  at 
public  auction,  in  the  said  county,  by  or  under  the  direction  of  the 
undersigned,  the  referee  appointed  by  said  court;  that  the  said  referee 
give  public  notice  of  the  time  and  place  of  such  sale,  as  required  by 
law;  that  either  or  any  of  the  parties  to  this  action  might  purchase 
at  such  sale;  that  said  referee  execute  and  deliver  to  the  purchaser 

1.  Beceipt  referred  to  in  the  text  may     Interest  from  May  4,  \%g8,  to 

ibe  as  follows:  date  (time  of  closing  sale)  .  .       %22  08 

{Title  of  cause. ^  ^' 'Rece\\t&,fuly20th,  

\2)g8,    from  fames  Warren,    Esq.,    the  f^/^y  8j 

referee    appointed    by    the    judgment  Amount    of     purchase 

herein,  to  make  the  sale  of  the  prem-         money %i8oo 

ises    therein    described,    the    sum    of  Allowed  for  taxes,  $  60 

twenty-six  dollars  {$26.00)  in  full  for  the  Referee's  fees  and 

costs    awarded    plaintiff    by   the   said        expenses fjo 

judgment,  and  also,  in  part  payment  Plaintiff's       costs 

of  the  sum  due  plaintiff  on  the  bond  and  allowance, .       40 

and  mortgage  upon  which  this  action  Guardian's  costs. .       26 

was  brought,  and  directed  to  be  paid  to  

him  by  said  judgment,  the  sum  of  _/?/-  Total  2y6 

teen  hundred    and  twenty-four   dollars  

(^1324.06).  Balance    being    amount  paid 

Jeremiah  Mason,  plaintiff  on  account  of  claim,     1^2400 

Attorney  for  Plaintiff."  

2.  Statement  referred  to   in  the    text  Deficiency  . . . , ^641  83 

may  be  as  follows:  Dated  August  12,  iSq8. 

"Statement.  fames  Warren,  Referee." 

May  4,  \%q8,  amount  due  on  8.    Wisconsin.  —  Stat.  (1898),  g§  3168, 

bond  and  mortgage,  as  per  3189. 

judgment %2i43  75        See  also, generally,  jw/ra,  note  i,p.  797. 
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or  purchasers  at  said  sale  a  deed  of  the  premises  so  sold,  setting 
forth  each  tract  or  parcel  of  the  lands,  or  lots,  so  sold,  and  the  sum 
paid  therefor;  that  out  of  the  money  arising  from  such  sale,  after 
deducting  the  amount  of  his  fees  and  expenses  of  such  sale,  the  said 
referee  pay  the  plaintiff,  or  his  attorney,  the  costs  and  disbursements 
in  this. action  adjudged  to  the  plaintiff,  together  with  the  legal 
interest  thereon  from  the  date  of  said  judgment,  and  also  the  amount 
reported  due  to  the  said  plaintiff,  with  six  per  cent,  interest  thereon 
from  the  date  of  said  judgment,  or  so  much  thereof  as  the  purchase 
money  of  the  mortgaged  premises  would  pay  of  the  same,  and  take 
a  receipt. therefor,  and  file  the  same  with  his  report  of  sale;  that  he, 
the  said  referee,  deposit  the  surplus  moneys,  if  any  there  be,  arising 
from  said  sale,  with  the  clerk  of  this  court,  to  abide  the  further 
order  of  the  court;  that  he  make  a  report  of  such  sale  and  file  it  with 
the  clerk  of  this  court  within  the  time  required  by  law;  that  if  the 
proceeds  of  such  sale  be  insufficient  to  pay  the  amount  so  reported 
due  the  plaintiff,  with  interest  and  costs  as  aforesaid,  the  referee 
specify  the  amount  of  such  deficiency  in  his  report  of  sale; 

I,  the  subscriber,  Jatnes  Warren,  referee  aforesaid,  do  respectfully 
certify  and  report,  that  in  conformity  with  the  judgment  aforesaid,  I 
advertised  said  mortgaged  premises  to  be  sold  by  me  at  public 
auction  to  the  highest  bidder,  at  the  front  door  of  the  court-house  in 
the  city  oi  Janesville,  in  said  county,  at  the  hour  of  ten  o'clock  in  the 
forenoon,  on  the  eleventh  day  oi  July,  a.  d.  \%98;  that  previous  to 
said  day  of  sale  I  caused  notice  thereof,  containing  a  brief  but 
intelligible  description  of  the  said  mortgaged  premises  to  be  publicly 
advertised  for  six  weeks  successively,  as  follows,  to  wit:  by  causing 
a  copy  of  such  notice  to  be  printed  and  published,  at  least  once  in 
every  week  during  the  six  weeks  immediately  preceding  said  sale,  in 
the  '■'■  Janesville  Democrat,"  a  weekly  newspaper  printed  and  pub- 
lished in  said  county  of  Rock,  the  first  publication  being  on  the  nine- 
teenth day  of  May,  a,  d.  \W8,  a  printed  copy  of  which  notice  is 
attached  to  the  printer's  affidavit  of  publication  hereunto  annexed. 

And  I  further  certify  and  report,  that  I  have  caused  like  printed 
notices  to  be  posted  in  three  of  the  most  public  places  in  the  town 
of  Centre,  in  said  county,  where  the  land  is  situated,  and  also  have 
caused  like  printed  notices  to  be  posted  in  three  of  the  most  public 
places  in  the  city  oi  Janesville,  where  said  premises  were  sold,  at 
least  six  weeks  before  said  sale;  that  at  ten  o'clock  in  the/c;r^oon, 
on  said  eleventh  day  of  July,  a,  d.  \W8,  the  day  and  hour  on  which 
the  said  premises  were  so  advertised  to  be  sold  as  aforesaid,  I 
attended  at  the  time  and  place  so  as  aforesaid  fixed  for  said  sale; 
I  adjourned  the  said  sale  for  want  of  bidders  from  that  day,  to  wit: 
to  the  hour  of  ten  o'clock  in  the  forenoon  of  the  twenty-third  day  of 
July,  a.  d.  \W8,  and  at  the  place  aforesaid,  and  then  and  there  made 
public  proclamation  of  such  adjournment,  and  also  gave  public 
notice  of  such  adjournment,  by  printing  a  notification  thereof,  sub- 
joined to  said  original  notice  in  said  newspaper,  weekly,  from  the  day 
of  sale  at  first  so  fixed  as  aforesaid,  to  the  said  adjourned  day,  in  the 
same  place  and  manner  in  which  said  original  notice  was  printed. 

And  I  do  further  report,  that  at  ten  o'clock  in  the/.?r^noon  of  the 
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twenty-third  ^diy  oi  July,  a.  d.  i89<?,  the  day  on  which  the  said  prem- 
ises were  to  be  sold  pursuant  to  aforesaid  notice  thereof,  I  attended 
at  the  time  and  place  so  as  aforesaid  fixed  by  said  notice  for  said 
sale,  and  offered  said  premises  for  sale  at  public  auction,  to  the 
highest  bidder,  and  said  premises  were  then  and  there  struck  off  and 
sold,  as  follows,  to  wit:  to  Henry  Wilson  for  eighteen  hundred  dollars, 
he  being  the  highest  bidder  therefor,  and  that  being  the  highest  sum 
bidden  for  the  same. 

And  I  do  further  certify  and  report,  that  I  have  duly  executed, ' 
acknowledged  and  delivered  to  said  purchaser  the  usual  and  lawful 
deeds  of  conveyance  of  the  said  premises,  and  have  paid  ovter  or 
disposed  of  the  purchase  money  or  proceeds  of  said  sale  as  follows, 
to  wit:  I  have  paid  to  Jeremiah  Mason,  the  plaintiff's  attorney,  the 
sum  oi  forty-three  dollars,  being  the  amount  of  all  costs,  fees  and 
disbursements  as  taxed  and  adjudged  to  the  plaintiff  in  this  action, 
and  have  taken  a  receipt  therefor,  which  is  hereto  annexed. ^  I  have 
retained  in  my  hands  the  sum  of  twenty-seven  dollars,  being  the 
amount  of  my  fees,  commissions  and  disbursements  on  said  sale,  as 
will  appear  by  reference  to  the  statement  hereto  annexed,  to  which 
reference  is  made.  I  have  also  paid  to  said  plaintiff  the  sum  of  six- 
teen hundred  dollars,  and  have  taken  a  receipt  therefor,  which  is 
hereto  annexed. ^  And  the  balance  of  the  proceeds  of  such  sale, 
which  amounts  to  one  hundred  and  thirty  dollars,  I  herewith  bring 
into  court  to  abide  the  further  order  thereof. 

I  further  certify,  that  the  premises  so  sold  and  conveyed  as  afore- 
said were  described  in  said  judgment  and  the  deeds  of  conveyance 
so  executed  by  me  as  aforesaid,  as  follows,  to  wit :  {insert  description). 

And  I  do  further  certify  and  report,  that  the  moneys  arising  from 
said  sale  were  and  are  sufficient  to  pay  the  whole  amount  adjudged 
to  be  due  to  said  plaintiff,  together  with  the  interest  and  costs. 

James  Warren,  Referee. 

(Itemized  statement  of  referee's  fees  attached. ) 

(/)  By  Sheriff. 

aa.  Generally. 

Form  No.  14  133.' 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5920.) 
To  the  District  Court  of  the  State  of  Minnesota  in  and  for  the  County 
of  Ramsey. 
I,  James  Cook,  sheriff  of  the  county  of  Ramsey    in  said  state,  do 

1.  Beceipt  referred  to  in  the  text  may  2.  Beceipt  referred  to  in  the  text  may 

be  as  follows:  be  as  follows: 

"  Received  of  James    Warren  forty-  "  Received  of  fames  Warren  sixteen 

three  dollars,  to  apply  in  full  for  costs  hundred  dollars,  to  apply  on  the  judg- 

and    disbursements   adjudged    to    the  ment  in  the  above  entitled  action, 

plaintiff,    as    taxed,    with    interest,   in'  Dated  the  twentieth  day  of  futy,  A.  D. 

above  entitled  action.  iSgS.                       fohn  Doe,  Plaintiff." 

Dated  the  twentieth  day  ol  fuly,  A.  D.  3.  Minnesota. —  Stat.  (1894),  §  6062. 

li,g8.                         Jeremiah  Mason,  See   also,    generally,    supra,    note   I, 

Plaintiff's  Attorney."  p.  797. 
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hereby  certify,  report  and  return,  that  in  pursuance  and  by  virtue  of 
the  judgment  and  decree  of  the  court  in  the  above  entitled  action,  a 
certified  transcript  of  wliich  has  been  delivered  to  me,  with  instruc- 
tions to  enforce  the  same,  which  transcript  is  hereto  attached,  I  adver- 
tised the  premises  and  real  estate  mentioned  and  described  in  said 
decree,  to  be  sold  by  me  at  the  front  door  of  the  court-house  in  the  city 
of  St.  Paulm  said  county,  on  the  eleventh  day  oi/uly,  i898,  at  ten  o'clock 
in  the  forenoon;  that  previous  to  said  sale  I  caused  notice  thereof  to 
be  published  once  in  each  week,  for  six  successive  weeks,  in  the  '*  St. 
Paul  Weekly  Globe"  a  newspaper  printed  and  published  in  said  county 
of  Ramsey,  and  by  causing  such  notice  to  be  posted  in  three  public 
places  in  said  county  for  six  weeks  successively,  which  notice  con- 
tained a  full  description  of  said  premises  and  the  terms  of  said  sale 
as  in  said  decree  provided.* 

And  I  do  further  certify  and  report,  that  at  the  time  and  place 
mentioned  in  said  notice,  to  wit,  the  eleventh  day  oi  fu/y,  i898,  at  ten 
o'clock  in  the  forenoon,  at  the  front  door  of  the  court-house  in  the  city 
of  St.  Paul  in  said  county  of  Ramsey,  I  attended  and  exposed  said 
premises  for  sale,  in  tivo  parcels,  at  public  auction  to  the  highest 
bidder,  and  the  said  premises  were  then  and  there  fairly  struck  off  and 
sold  to  Henry  Wilson  for  the  sum  of  eighteen  hundred <lo\\z.rs,  he  being 
the  highest  bidder  and  that  being  the  highest  sum  bidden  therefor. 

And  I  do  further  certify  and  report,  that  I  have  executed,  acknowl- 
edged and  delivered  to  said  purchaser  the  usual  sheriff's  certificate  of 
sale  of  said  premises. 

Of  the  proceeds  of  said  sale  I  have  retained  the  sum  of  one  hundred 
and  fifty  dollars,  my  fees,  and  the  expenses  of  said  sale;  second,  I 
have  paid  to  the  plaintiff's  attorney  tht  s,\xm.  oi  one  hundred doWs-vs, 
the  attorney's  fees  mentioned  in  said  decree;  third,  I  have  paid  the 
plaintiff's  attorney  the  sum  of  sixty-five  dollars,  the  costs  and  dis- 
bursements of  this  action,  and  interest;  fourth,  I  have  paid  said 
plaintiff,  yi?^^  Doe,  the  sum  oi  fourteen  hundred  and  eighty-five  ^oWdits, 
the  amount  adjudged  plaintiff  in  said  decree;f  that  I  have  taken 
receipts  for  the  amounts  so  paid,  which  said  receipts  are  hereto 
annexed  and  referred  to  as  part  of  this  report. 

And  I  do  further  certify  and  report,  that  the  premises  so  sold  by  me  as 
aforesaid  were  described  in  said  judgment,  notice  of  sale  and  certificate, 
as  follows:  (insert  description).     All  which  is  respectfully  submitted. 

Dated  the  twelfth  day  oi  August,  jS98. 

James  Cook,  Sheriff  of  Ramsey  County. 

(Annex  acknowledgment,  receipts  and  itemized  accounts  of  fees  and 
disbursements.  )^ 

Form  No.  14134.' 

In  Chancery  oi  Ne^v  Jersey. 

Between 

John  Doe,  Compl't, 

and 

Richard  Roe,  John  Fen,  Richard  Den,  Def 'ts. 


Report  of  Sale  of  Mort- 
gaged Premises,  etc. 


1.  For  forms  of  receipts  see  infra,  note        2.  New  fersey.  —  Gen.  Stat.  (1895),  p. 
2,  p.  816.  2111,  §45.   • 
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To  His  Honor  Alexander  T.  McGill,  Jr.,  Chancellor  of  the  State  of 
New  Jersey : 

I,  Seth  Clark,  sheriff  of  the  county  of  Bergen,  do  hereby  respect- 
fully report  that  I  did,  on  the  nineteenth  day  of  March,  eighteen  hun- 
dred and  ninety-seven,  sell  at  public  vendue,  at  Neiv  Barbadoes, 
(having  first  duly  advertised  the  same)  the  lands  and  premises 
described  in  the  writ  of  execution  issued  to  me  in  the  above  stated 
cause,  to  James  IVead,  of  the  town  of  New  Barbadoes,  county  of 
Bergen  and  state  of  New  Jersey,  for  the  sum  of  three  thousand  twa 
hundred  and  forty-two  dollars  ($5,^4^),  he  being  the  highest  bidder 
therefor. 

Respectfully  submitted  this  sixteenth  day  of  April,  a.  d.  eighteen 
hundred  and  ninety-seven. 

Seth  Clark,  Sheriff. 

{^Affidavit  annexed.^ 


bb.  Containing  Recital  as  to  Appraisement. 

Form  No.  i  4  1 3  5 .' 

The  State  of  Ohio,  \  In  obedience  to  the  command  of  the  fore- 
Cuyahogd  County,  ss.  f  going  order  of  sale,  I  did,  on  the  eleventh  day 
of  April,  A.  D.  i2>98,  summon  E.  J.  Kennedy,  William  H.  Otter  and 
C.  E.  Lane,  three  disinterested  freeholders,  residents  of  said  county, 
who  were  by  me  duly  sworn  to  view  and  appraise  the  lands  and  tene- 
ments therein  described,  and  who  returned  to  me  under  their  hands 
and  seals  that  they  did,  upon  actual  view  of  the  premises,  estimate 
and  appraise  the  real  value  in  money  of  the  same  at  six  hundred 
\%600^  dollars. 

And  on  the  twelfth  day  of  April,  a.  d.  i8P^,  I  deposited  a  certified 
copy  of  said  appraisal  in  the  office  of  the  Court  of  Common  Pleas  of 
said  county.  And  on  the  thirteenth  day  of  April,  a.  d.  \%98,  I  caused 
to  be  advertised  in  the  Cleveland  Press,  printed  in  the  English  lan- 
guage, a  newspaper  printed  and  published,  and  of  general  circulation 
in  said  Cuyahoga  county,  said  lands  and  tenements  to  be  sold  at 
public  sale,  at  the  south  door  of  the  court-house  of  said  county,  on 
the  thirteenth  day  oi  May,  A.  D.  \Z98,  between  the  hours  of  nine  and 
ten  o'clock  forenoovi  of  said  day.  And  having  so  advertised  said 
lands  and  tenements  for  five  consecutive  weeks  on  the  same  day  of 
each  week  previous  to  the  day  of  sale,  and  in  pursuance  to  said 
notice  I  did  on  said  thirteenth  day  oi  May,  a.  d.  \W8,  between  the 


See   also,   generally,  supra,    note   i, 

p.  797- 
1.   Affidavit    accompanying    report   of 

sale,  evidencing  that  the  premises  have 
been  sold  at  the  highest  and  best 
price  the  same  would  then  bring  in 
cash,  as  provided  for  by  N.  J.  Gen. 
Stat.  (1895),  p.  2III,  §  45,  may  be  as 
follows,  omitting  formal  parts: 

"  Samuel  Jones,  of  full  age,  being 
duly  sworn  according  to  law,  on  his 
oath  says,  that  the  mortgaged  premises 


mentioned  and  referred  to  in  the  fore- 
going report,  were  duly  sold  for  the 
highest  and  best  price  the  same  would 
bring  in  cash  at  the  time  of  sale." 

2.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
§§  5373,  b2,'^(ietseq.,  5393. 

See  also,  generally,  supra,  note  I, 
p.  797. 

This  report  of  sale  is  copied  from  the 
original  papers  in  the  case  of  Ohio  Mut. 
Bldg.,  etc.,  Co.  V.  Thomas,  No.  59422, 
Cuyahoga  common  pleas  court,  Ohio^ 
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hours  above  mentioned,  proceed  to  offer  said  lands  and  tenements 
at  public  sale  at  the  door  of  said  court-house,  and  then  and  there 
came  The  Ohio  Mutual  Savings  and  Loan  Company,  who  bid  for  the 
lands  and  tenements  the  sura  oi  four  hundred  aiid fifty  {%Ji50)  dollars, 
and  said  sum  being  more  than  two-thirds  of  the  appraised  value,  and 
said  The  Ohio  Mutual  Savings  and  Loan  Company  being  the  highest 
and  best  bidder  therefor,  I  then  and  there  publicly  sold  and  struck 
off  said  lands  and  tenements  to  it  for  said  sum  of  four  hundred  and 
fifty  {%JiBO^  dollars. 

Total  amount  made  on  this  writ %Jf50  00 

Paid  costs  to  clerk $^i  52 

Retained  my  fees  hereon 2 If.  90 

Paid  plaintiff JfiS  58 

Theo.  F.  McConnell,  Sheriff. 
By  Joseph  Klein,  Deputy  Sheriff. 
(Itemized  statement  of  fees  annexed.^ 

cc.  Containing  Recital  as  to  Surplus. 

Form  No.  i  4  1 3  6 .' 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  59S3. ) 
To  the  Honorable  Fourth  Judicial  Circuit  Court: 

In  pursuance  and  by  virtue  of  a  judgment  of  this  court,  made  in  the 
above  entitled  action  on  the  fourth  day  of  May  in  the  year  one  thousand 
eigh|t  hundred  and  ninety-eight,  by  which  it  was,  among  other  things, 
ordered,  adjudged  and  decreed  that  the  mortgaged  premises  men- 
tioned in  the  complaint  in  this  action  and  hereinafter  described,  or  so 
much  thereof  as  might  be  sufficient  to  raise  the  amount  adjudged  to 
be  due  to  the  plaintiff  as  therein  mentioned  for  principal  and  interest, 
attorney's  fees  and  the  costs  in  this  action,  and  which  might  be  sold 
separately  without  material  injury  to  the  parties  interested,  be  sold  at 
public  auction  by  or  under  the  direction  of  the  sheriff  of  the  county 
of  Hughes,  duly  appointed  therein  for  the  purpose  of  making  such  sale; 
that  the  sale  be  made  in  the  county  where  the  said  mortgaged  prem- 
ises, or  the  greater  part  thereof,  are  situated,  and  upon  the  like  notice 
and  in  the  same  manner  as  provided  by  law  for  the  sale  of  real 
property  upon  execution  as  in  said  judgment  provided,  and  that  the 
plaintiff  or  any  of  the  parties  to  this  action  might  become  purchaser 
at  said  sale;  that  the  said  sheriff  execute  a  certificate  of  sale  to  the 
purchaser  of  the  mortgaged  premises  on  the  said  sale  and  that  the 
said  sheriff,  after  deducting  the  amount  of  his  fees  and  the  expenses 
of  such  sale,  pay  to  the  said  plaintiff  or  his  attorney  out  of  the  pro- 
ceeds of  the  said  sale  the  amount  so  adjudged  to  be  due  as  aforesaid, 
together  with  legal  interest  thereon  from  the  date  of  said  judgment, 
or  so  much  thereof  as  the  purchase  money  of  the  mortgaged  premises 
would  pay  of  the  same,  and  that  he  pay  over  the  surplus  moneys 
arising  from  the  said  sale,  if  any  there  should  be,  to  the  clerk  of  this 
court,  subject  to  the  further  order  of  the  court;  and  whereby  it  was 

1.  South  Dakota:  —  Dak.  Comp.  Laws  See  also,  generally,  supra,  note  i, 
(1887),  §§  5436,  5142  et  seq.  p.  797. 
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further  ordered  and  adjudged  that  if  the  moneys  arising  from  the  said 
sale  should  be  insufficient  to  pay  the  amount  so  adjudged  to  be  due  to 
the  plaintiff,  with  the  interest,  attorney's  fees  and  costs  aforesaid, 
that  the  said  sheriff  specify  the  amount  of  such  deficiency  in  his  report 
of  the  sale:  I,  the  sheriff  of  the  county  of  Hughes^  do  respectfully 
certify  and  report  that  having  been  charged  by  the  court  and  the 
attorney  for  the  plaintiff  with  the  execution  of  said  judgment,  I  caused 
public  notice  of  the  time  and  place  of  such  sale  to  be  given,  by  pub- 
lication thereof  once  a  week,  for  thirty  days  immediately  preceding 
such  sale,  in  a  public  newspaper  printed  and  published  in  said 
county  oi  Hughes.,  to  wit:  the  '■'■Hughes  County  Argus"  which  notices 
contained  a  description  of  the  said  mortgaged  premises,  all  as  in  said 
judgment  directed. 

{^Continuing  substantially  as  in  Form  No.  IJflSS,  from  *  down  to  \.^ 
[And  I  do  further  report  that  I  have  paid  to  the  clerk  of  this  court 
the  surplus  moneys  arising  from  said  sale  amounting  to  seventeen  hiui- 
dred and  twenty  (loWdirs,  and  taken  his  receipt  therefor,  which  is  hereto 
annexed.]^ 

And  I  do  further  certify  and  report  that  the  premises  so  sold  {con- 
tinuing and  concluding  as  in  Form  No.  lJi.133'). 

dd.  In  Parcels. 
Form  No.  i  4  1 3  7  .* 

{Venue  and  title  of  court  aiid  cause  as  in  Form  No.  5928.) 
Report  of  Sale  on  Foreclosure. 
To    the  Honorable  the    District  Court  in    and    for    the  County  of 
Barnes  and  the  State  of  North  Dakota: 
In  pursuance  and  by  virtue  of  a  judgment  of  this  court,  made  and 
given  in  the  above  entitled  action  at  a  term  thereof  held  at  the  court- 
house in  the  town  of  Fargo  in  said  county,  before  the  Honorable 
James  Dawson,  judge  of  said  court,  bearing  date  the  fourth  day  of 
May,  i898,  by  which  it  was  ordered  and  adjudged  that  said  plaintiff 

1,  In  case  of  a  deficiency,  instead  of  the  within  entitled  action,  the  sum  of 
the  clause  in  [  ]  the  follovving  may  be  sixteen  kundred  and  seventy-four  dollars, 
inserted:  "  And  I  further  certify  and  which  sum,  being  part  of  the  proceeds 
report  that  the  amount  of  deficiency  re-  of  the  sale  of  said  premises,  is  received 
maining  due  upon  said  judgment  after  by  me  under  and  by  virtue  of  said 
applying  the  proceeds  of  said  sale  judgment.  /o/in  Doe,  Plaintiff." 
thereon  as  aforesaid  is  the  sum  oi  five  "  Received  this  twentieth  day  of  fitly, 
hundred  and  twenty-six  dollars,  with  in-  iZgS,  of  Thomas  Crane,  the  person  who 
terest  thereon  from  the  date  of  said  made  the  sale  of  the  premises  under 
sale."  and  by  virtue  of  the  judgment  in  the 

2.  North  Dakota.  —  Rev.  Codes  (1895),  within  entitled  action,  the  sum  of  nine- 
§§  5871,  5509,  5531  et  seq.  teen  dollars,  being  the  amount  of  plain- 
See   also,    generally,   supra,    note   i,  tiff's  costs  and  disbursements  in  said 

p.  797.  action    as   taxed,    with    interest;    also 

Beceipts    accompanying    this   report  seventy-five  dollars  attorney's  fee,  which 

may  be  as  follows:  costs  and  disbursements  and  attorney's 

"  Received  this  twentieth  day  oifuly,  fee  are  paid  to  me  by  said  Thomas  Crane 

iSqS,  of  Thomas  Crane,  sheriff  of  said  under  and  by  virtue  of  the  provisions 

county,  and  person  appointed  by  the  of  said  judgment. 

court  to   make  a  sale  of  the  premises  feremiah  Mason, 

under  and  by  virtue  of  a  judgment  in  Attorney  for  Plaintiff." 
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have  and  recover  of  and  'from  the  said  defendant  Richard  Roe  the 
sum  of  two  thousand  two  hundred  dollars,  together  with  the  sum  of 
seventy-five  dollars  as  attorney's  fees,  and  the  costs  of  said  action, 
taxed  at  nineteen  dollars,  amounting  in  the  whole  to  the  sum  of  two 
thousand  two  hundred  and  ninety-four  d^oWdiVa',  and  it  was  in  and  by  said 
judgment  further  ordered,  adjudged  and  decreed,  that  all  and  singu- 
lar the  mortgaged  premises  mentioned  and  described  in  the  complaint 
in  said  action,  and  hereinafter  described,  or  so  much  thereof  as  might 
be  sufficient  to  raise  the  amount  adjudged  to  be  due  to  the  plaintiff 
as  therein  mentioned,  for  principal  and  interest,  attorney's  fees  and 
costs  of  this  action,  and  costs  of  such  sale,  be  sold  at  public  auction 
at  the  front  door  of  the  court-house  in  the  town  of  Fargo  in  said 
county  of  Barnes,  the  county  in  which  said  mortgaged  premises  are 
situated,  by  or  under  the  direction  of  the  sheriff  of  said  county  of 
Barnes  or  his  deputy;  that  the  sheriff  give  public  notice  of  the  time 
and  place  of  such  sale,  according  to  the  course  and  practice  of  this 
court  and  the  law  relative  to  the  sale  of  real  property  under  execu- 
tion; and  that  any  of  the  parties  to  this  action  might  become  the  pur- 
chaser at  such  sale;  that  said  sheriff  execute  and  deliver  to  such 
purchaser  or  purchasers,  at  such  sale,  the  usual  certificate  of  sale,  as 
provided  by  law,  and  that  he  also  file  a  duplicate  thereof  in  the  office 
of  the  register  of  deeds  where  said  mortgage  was  recorded  within 
ten  days  from  the  day  of  such  sale. 

That  said  mortgaged  premises  be  sold  as  aforesaid,  in  parcels  as 
follows,  to  wit: 

First  {insert  description  of  first  parcel). 

Second  {insert  description  of  second  parcel). 

Third  {insert  description  of  third  parcel). 

That  said  sheriff,  out  of  the  proceeds  of  said  sale,  retain  his  fees, 
disbursements  and  commissions  on  said  sale,  and  pay  to  the  plain- 
tiff's attorney,  out  of  such  proceeds,  the  sum  of  seventy  dollars,  attor- 
ney's fees  as  aforesaid,  and  to  the  plaintiff  or  his  attorney  the  balance 
of  said  judgment  hereinbefore  mentioned,  with  interest  thereon  from 
the  date  of  said  judgment,  or  so  much  thereof  as  the  proceeds  of  said 
sale  will  pay;  and  that  said  sheriff  bring  the  surplus  moneys,  if  .any, 
arising  from  said  sale,  after  the  payment  by  him  of  the  costs  of  said 
sale,  into  court,  to  abide  its  further  order  in  the  premises,  and  that 
he  make  a  report  of  his  proceedings  in  the  premises  and  file  the  same 
with  the  clerk  of  this  court. 

And  by  virtue  of  a  writ  to  nre  issued  out  of  the  office,  and  under 
the  seal,  of  the  clerk  of  this  court  in  and  for  the  said  county  oi Barnes 
upon  said  judgment; 

I,  the  subscriber,  sheriff  of  said  county  of  Barnes  and  the  person 
appointed  in  said  judgment  to  make  said  sale,  do  respectfully  certify 
and  report  that  in  pursuance  of  said  judgment  and  said  writ,  I  adver- 
tised said  premises  to  be  sold  by  me  at  public  auction  at  the  front 
door  of  the  court-house  in  the  town  of  Fargo,  in  the  county  of  Barnes 
and  state  of  North  Dakota,  on  the  eleventh  day  of  fuly,  \Z98\  that 
previous  to  said  sale  I  caused  public  notice  of  the  time  and  place 
thereof  to  be  given,  advertised  and  published  in  the  ^^ Fargo  Times" 
a  newspaper  of  general  circulation  printed  and  published  in  said 
12  E.  of  F.  P.  —  52.  817  Volume  12. 
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county  of  Barnes,  the  county  in  which  safd  mortgaged  premises  are 
situated,  once  a  week  for  at  least  M/V/ydays,  to  wit:  on  the  Htneteenth 
and  hveniy-sixth  days  of  May  and  on  the  second  and  ninth  days  of 
June,  1 85^,  which  notice  contained  a  description  of  the  mortgaged 
premises.  That  such  notice  and  the  affidavit  of  said  pubUcation  are 
hereto  attached  and  made  a  part  of  this  report. 

(^Continuing  substantially  as  in  Form  No.  UlSS^from  *  to  f.) 
And  I  further  certify  and  report  that  the  amount  of  deficiency 
remaining  due  upon  said  judgment,  after  applying  the  proceeds  of 
said  sale  thereon  as  aforesaid,  is  the  sum  of  five  hundred  and  twenty- 
six  dollars,  with  interest  thereon  from  the  date  of  said  sale. 

And  I  further  certify  and  report  that  the  premises  so  sold  (con- 
tinuing and  concluding  as  in  Form  No.  IJ^-ISS). 

(g)  By  Special  Commissioner. 

Form  No.  14138.' 

(Venue  and  title  of  court  and  cause  as  in  Form  No.  lJf.107.) 

To  the  February  Term,  a.  d.  i2>99. 
To  the  Chancery  Court  of  the  County  oi  Monroe  in  said  State: 

The  undersigned,  special  commissioner  in  the  above  styled  cause, 
duly  appointed  by  a  decree  of  said  court,  rendered  on  the  third  day 
of  October^  a.  d.  i8P<§,  at  the  October  term,  a.  d.  i85<9,  of  said  Chancery 
Court,  to  sell  the  following  described  lands,  to  wit:  (describing  realty^ 
situated  in  Monroe  county ,  Mississippi^  respectfully  reports  as  follows: 

That  on  the  fourth  day  oi  January,  a.  d.  i899,  between  the  hours 
of  eleven  o'clock  A.  m.  ^lXv^  four  o'clock  P.  m.,  after  having  given  due 
notice  as  required  by  law  and  said  decree,  he  offered  for  sale,  at  the 
east  door  of  the  court-house  of  said  county,  to  the  highest  bidder  or 
bidders,  in  accordance  with  the  requirements  of  the  statute  and  said 
decree,  the  above  described  lands,  upon  the  following  terms,  as  fixed 
by  said  decree :  (stating  terms'),  and  said  lands  were  then  sold  to  Samuel 
Short,  he  being  the  highest  bidder  therefor  at  said  sale,  offering  for 
the  said  lands  the  sum  oi  one  thousand  <^o\\^.rs•,  and  said  commissioner 
further  reports  that  said  the  purchaser  aforesaid  has  fully  complied 
with  the  terms  of  said  sale  by  (stating  wherein  compliance  has  been  7nade). 

Said  commissioner  returns  herewith  the  following  described  paper 
as  exhibit  to  this  report,  and  asks  that  same  be  taken  as  a  part  hereof 
(setting  out  exhibit  verbatim  or  in  substance),  and  having  now  fully 
reported  his  proceedings  under  said  decree,  your  commissioner  asks 
that  said  sale  be  confirmed,  and  that  he  be  discharged. 

Respectfully  submitted,  this  \}n.t  first  ^d^y  oi  February,  a.  d.  \Z99. 
Samuel  Cartwright,  Special  Commissioner. 

(8)  Confirmation  of  Sale. 2 

1.  Mississippi. —  Anno.  Code  (1892),  2.  Confirmation  of  Sale.  —  The  statutes 
§§  585,  589,  599,  605.  and  rules  of  court  of  many  jurisdictions 

See  also,  generally,  supra,  note  l,  provide  for  the  necessity  of  and  regu- 
p.  797.  late    the    manner    of   confirming   fore- 
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{a)  Rule  to  Show  Cause  Against  Confirmation. 
aa.  Notice  of  Rule. 

Form  No.  14  139.' 

In  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska. 

The  Northwestern  Mutual  Life  Insurance  Company,  \ 
complainant,  -  1 

against  \  Notice. 

William  T.  Seaman,  Sarah  M.  Seaman  and  Wm.  I 
ZT.  67<7f///«,  defendants:  J 

18.  To  the  above  named  defendants: 

You  and  each  of  you  will  take  notice  that  on  January  26th,  x897, 
the  Hon.  IV.  D.  McHugh,  United  States  District  Judge,  made  an 
order  herein  requiring  you  to  show  cause  hy  January  28th,  i897,  if 
any  there  be,  why  the  sale  made  herein  January  2oth,  i8P7,  and  the 
master's  report  of  the  same,  should  not  be  ratified  and  confirmed. 

Howard  Kennedy,  Jr. , 
Solicitor  for  Complainant. 
We  hereby  acknowledge  service  of  a  copy  of  the  foregoing  notice 
this  27t A  day  oi  Ja/iuary,  iS97. 

Bartlett,  Baldridge  of  DeBord, 
Solicitors  for  Defendants  Seaman. 
Meikle  ^s"  Gaines, 
Solicitors  for  Defendant  Slocum. 

bb.  The  Rule.' 


closure  sales.     See  list  of  statutes  cited  is  considered  confirmed  after  a  certain 

supra,  note  i,  p.  446;  and,  generally,  time   without    a    formal    confirmation 

the    title    Executions    Against   Prop-  thereof.     Martin  j*.  Kelly,  59  Miss.  652; 

ERTY,  vol.  8,  p.  I.                     '  Bicknell  v.  Byrnes,  (Supreme  Ct.  Spec. 

In   some  states  a  confirmation  of  a  T.)  23  How.  Pr.  (N.  Y.)  486. 

foreclosure   sale   is    usual    and    often  Purchaser  at  a  sheriff's  sale  acquires 

necessary   to   the  validity  of  the   pro-  such  an   interest  as   to  entitle  him  to 

ceedings.     Wells  v.  Rice,  34  Ark.  346;  make   a    motion   to  confirm    the   sale. 

Mills  V.  Ralston,  10  Kan.  206;  Demaray  Cowdin  v.  Cowdin,  31  Kan.  528. 

V.    Little,    17    Mich.    386;     Howard    v.  1,  Federal  Courts.  —  Fost.    Fed.    Pr. 

Bond,  42  Mich.  131;   Martin  v.  Kelly,  (2d  ed.),  §316. 

5g  Miss.  652;  State  Bank  v.  Green,  10  See  also  Neb.  Comp.  Stat.  (1899),  §§ 

Neb.  130;  Worth  7/.  Newlin,  (N.  J.  1896)  2432,   6089,    6373;   and   supra,  note    2, 

36  Atl.  Rep.  30;  Moore  v.  Shaw,  77  N.  p.  818;  and,  generally,  the  titles  Mo- 

Y.  5x2;  Mebane  v.  Mebane,  80  N.  Car.  tio.ns, /^jj-//  Orders. 

34;  State  V.  Campbell,  5  S.   Dak.  636;  This  notice  is  copied  from  the  printed 

Allen  z/.    Elderkin,  62  Wis.  627;  Bias-  record  in  Seaman  z^.  Northwestern  Mut. 

som  V.  Milwaukee,  etc.,  R.  Co.,  3  Wall.  L.   Ins.  Co.,  U.  S.  circuit  court  of  ap- 

(U.  S.)  196.  peals  for  the  eighth  circuit. 

In    other  jurisdictions,    however,    a  2.  Motion  to  Confirm  Sale. —  For  forms 

confirmation  of  the  sale  does  not  seem  of  motions  to  confirm  sales  under  exe- 

to  be  necessary.     Brown  z/.   Marzyck,  cution,  generally,  see  Forms  Nos.  9205, 

19  Fla.  840;  Petty  v.  Mays,  19  Fla.  652;  9206,  and  notes  thereto. 

Moore  v.  Titman,  33  111.  357.  Consult  also,  generally,  the  title  Mo- 

\n  Mississippi  a.n6  New  York,  the  sale  tio^s,  post. 
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Form  No.  14  140.' 

The  Northtvestern  Mutual  Life  Insurance  Company  )    t»   ,    ^    „, 

against  139  - 1'      \    ^^^e  to  Show 

William  T.  Seaman  et  al.  \  *-ause. 

On  motion  of  the  complainant,  by  Hmvard Kennedy,  Jr.,  solicitor, 
it  is  ordered  by  the  court  that  said  defendants  be  and  they  are  hereby 
ruled  to  show  cause,  if  any  they  have,  by  January  twefity-eighth  next. 
why  the  sale  made  by  the  master  in  chancery  under  the  decree  herein 
shaU  not  be  ratified  and  confirmed. 

W.  D.  McHugh,  Judge. 

{F)  Objection  to  Confirmation."^ 

Form  No.  14141.^ 

In  Chancery  oi  Netv  Jersey. 
Between  "] 

The  Catholic  Church  of  St.  John     On  Bill,  etc. 
the  Baptist,  Paterson,  Com^\t.,     }>■  Objection  to  the  confirmation  of 
and  I        the  sale  m^i(^e  July  30,  1S8I. 

Bernard  Egan  et  als.,  Defts.      J 

The  defendant  Bernard  Egan,  through  his  solicitors  and  counsel, 
Bedle,  Muirheid  ^  McGee,  files  these  his  objections  in  writing  against 
the  sale  of  the  mortgaged  premises  had  in  above  cause  on  the  thirtieth 
day  oi  July  last,  and  especially  against  said  sale  being  approved  and 
against  any  order  confirming  said  sale  as  valid  and  effectual  in  law, 
and  directing  the  officer  by  whom  the  sale  was  made  to  execute  a 
good  and  sufficient  conveyance  in  law  to  the  purchaser,  for  the  mort- 
gaged premises,  and  submits  these  objections  for  the  consideration 
of  the  court  pursuant  to  the  statute  and  the  practice  of  this  court,  viz: 
First.  Because  the  property  was  not  sold  for  the  best  price  that 
could  be  obtained  for  it  in  cash,  but  on  the  contrary  the  price  at 
which  said  property  was  sold  was  wholly  inadequate  and  insufficient; 
the  houses  were  sold  for  7iine  thousand  eight  hundred  doWdiVs,  and  this 

1.  Federal  Courts.  —  Fost.    Fed.    Pr.     alleges  as  follows:  *  *  *  5th.   That  the 
(2d  ed.),  §  316.  property  was   misdescribed  in    the  ad- 
See  also  Neb.  Comp.  Stat.  (1899),  ^§     vertisements    in    this,   to   wit:  that  the 

2432,   6089,   6373;    and    supra,    note    2,  property  advertised  as  beginning  at  the 

p.   818;  and,  generally,  the  titles  Mo-  distance  of /wi'«/y-/7w  feet  from  the  cor- 

Tio^s,  post;  Orders.  ner  of  Ross  and  Union   streets,  is    ad- 

This  rule  to  show  cause  was  copied  vertised    as    improved    by   fve    brick 

from  the  printed  record   in   Seaman  v.  buildings,  whereas  in    fact   it   was  im- 

Northwestern  Mut.  Life  Ins.  Co.,  U.  S.  proved   by  six  brick   buildings  *  *  *" 

circuft  court  of  appeals  for  the  eighth  There  were   other  causes   assigned   in 

circuit.  the  exceptions.     All  of  the  exceptions 

2.  Precedents. —  In  Brooks  v.  Hays,  but  the  fifth  were  overruled.  The 
24  Md.  507,  .an  exception  to  the  ralifica-  fifth  was  sustained  and  the  sale  set 
tion  of  the  trustee's  sale  under  a  de-  aside. 

cree    of    foreclosure    was    in    part    as  3.  IVew  fersey. — Gen.  Stat.  (1895),  p. 

follows,    omitting    the    formal    parts:  402,  §  164;  p.  2111,^45;  p.  2979,  §  2  <?;* 

"The  above  named  defendant  by  way  seq.\  Ch.  Ct.  Rules,  No.  25.     See  also, 

of   exceptions   to   the  sales  made  and  generally,  supra,  note  2,   p.  818. 

reported    in   this    case,   and    as   causes  These  objections  are  copied  from  the 

against    the    ratification  of    said    sales  original  papers  in  the  case. 
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defendant  has  since  the  sale  been  informed  by  one  Hugh  Karr  of 
Paterson,  New  Jersey,  that  he  would  give  thirteen  thousand  dollars  for 
them,  and  that  he  considered  it  cheap  at  that  price;  the  lots  were  sold 
for  one  thousand  five  hundred  dollars,  together  in  one  parcel,  and  this 
defendant  has  since  the  sale  been  informed  by  one  George  Walker  of 
Paterson,  New  Jersey,  that  he  would  give  three  thousand  dollars  for 
them.  Neither  of  these  parties  were  aware  of  the  sale  and  did  not 
attend  it. 

Second.  Because  a  part  of  the  property  was  not  sold  for  the  best 
price  that  could  be  obtained  for  it  in  cash,  for  this  reason,  the  three 
lots  were  sold  in  one  parcel  —  they  could  and  should  have  been  sold 
separately  so  as  to  allow  persons  of  small  means  to  bid  on  a  single 
lot,  but  as  sold  a  bidder  was  compelled  to  buy  all  three  lots. 

Third.  Because  the  master  refused  to  adjourn  the  sale,  although 
requested  to  do  so  by  this  defendant,  the  sale*  had  been  adjourned 
twice  for  one  week  each  time  —  once  at  complainant'^  request  and  once 
at  request  oi  James  Burns,  another  defendant  —  this  defendant  had 
not  previously  requested  an  adjournment  and  supposed  it  would  be 
granted  to  him,  and  therefore  made  no  arrangements  to  have  any 
persons  there  who  would  be  liable  to  bid  on  the  property  and  buy  at 
a  fair  price. 

Fourth.  Because  the  houses  which  sold  for  nine  thousand  eight  hun- 
dred dollars  are  justly  and  really  worth  thirteen  thousand doWdir?,. 

Fifth  Because  the  lots  which  sold  ior^one  thousand  five  hundred 
dollars  are  justly  and  really  -worth  four  thousand  five  hundred  dollars. 

Sixth.  There  was  no  competition  at  the  sale,  only  four  or  five 
persons  being  present,  and  the  property  was  purchased  by  the  com- 
plainant, two  or  three  bids  being  made  on  the  houses  and  only  one  on 
the  vacant  lots. 

And  this  defendant  states  that  a  receiver  has  been  receiving  the 
rents  for  said  property  and  applying  them  either  on  back  taxes  or 
interest,  so  that  the  complainant  has  had  the  benefit  of  the  rents  from 
said  property,  and  would  continue  to  receive  such  benefits  if  said  sale 
should  not  be  confirmed. 

Dated  August  11,  i881. 

Bedle,  Muirheid  &=  McGee, 
Solicitors  and  of  Counsel  with  deft,  Bernard Eagan, 

(  Verification. ) 

Form  No.  14  142  J 

In  the  Circuit  Court  of  the  United  States  within  and  for  the  Dis- 
trict of  Nebraska. 

The  Northwestern  Mutual  Life  Insurance^ 
Company,  complainant, 
against 
Frederick  Mauss  et  al.,  defendants. 
Exceptions  of  the  defendant  Frederick  Mauss  to  the  master's  report 


Exceptions  to    Master's 
Report. 


1.  Federal   Courts.  —  Fost.    Fed.    Pr.         This  form  was  copied  from  the  record 

(2d  ed.),  ^  316.     See  also  Neb.  Comp.  in  North  Western  Mut.  L.  Ins.  Co.  v. 

Stat.  (1899),    §§   2432,  6o8q,  6373;  and,  Mauss,  circuit  court  for  the  district  of 

generally,  supra,  note  2,  p.  8i8.  Nebraska. 
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of  sale  of  the  property  in  controversy  in  this  action,  to  wit:  lot  123 
in  Nelson's  addition  to  Omaha,  according  to  the  plat  thereon  recorded 
in  book  6',  page  ^-^^  of  the  Deed  Records  of  Douglas  connty ,  Nebraska. 

The  defendant  Frederick  Mauss  excepts  to  the  said  master's  report 
of  sale  and  to  the  said  master's  doing  under  said  decree  for  that  the 
above  described  property  was  appraised  for  said  sale  too  low  and  was 
appraised  so  low  that  said  appraisement  constitutes  in  law  and  in 
fact  a  fraud  upon  the  rights  of  this  defendant. 

The  defendant  Mauss  further  excepts  to  the  said  report  for  that 
the  said  J.  B.  Parrott  and  Charles  E.  Miller  were  not  and  are  not 
disinterested  freeholders  as  the  law  requires. 

Said  defendant  further  excepts  to  said  report  for  that  the  said 
E.  S.  Dundy,  Jr.,  does  not  certify  in  the  appraisement  attached  to 
and  a  part  of  said  report  that  the  said  J.  B.  Parrott  and  Charles  E. 
Miller  are  disinterested  freeholders  in  and  residents  of  said  Douglas 
county. 

This  defendant  further  excepts  to  said  report  for  the  reason  that 
in  the  appraisement  attached  to  and  being  a  part  of  said  report  there 
is  deducted  from  the  gross  valuation  of  said  property  taxes  without 
any  warrant  of  law  therefor,  and  without  any  legal  certificate  show- 
ing that  said  taxes  are  lawfully  due  and  unpaid. 

Lysle  I.  Abbott,  Solicitor  for  Defendant. 

(r)  Decree  or  Order  Confirming.^ 
aa.  Sale  by  Commissioner. 

Form  No;  1 4  i  4  3  .^ 

State  of  Michigan,  \  J     rh 

The  Circuit  Court  for  the  County  of  Greene.  \  ^' 

John  Doe,  complainant,  \ 

against  V  Dated  the  tenth  day  oi  November,  a.  d.  iW9, 

Pichard  Poe,  deiendant.  ) 

1.  Terms  may  be  imposed  by  the  court  order   and   decision   of   the    court   the 

or  judge  in  confirming  the  sale.     Avon-  plaintiff  and   the   said  purchaser  then 

by-the-Sea  Land,  etc.,  Co.  v.   Finn,  56  and  there  excepted.     And  it  is  further 

N.  J.  Eq.  808;  Farmers'  L.  &  T.  Co.  v.  ordered    by    the    court,    that    the    said 

Green   Bay,  etc.,  R.  Co.,  6  Fed.   Rep.  sheriff    execute     to    the    purchaser    a 

100;   Farmers'  L.  &  T.  Co.  v.  Central  certificate  containing  a  description  of 

R.  Co.,  17  Fed.  Rep.  758.  the  property  sold,  and  the  amount  of 

For  other  forms   of  orders   oonfirming  money    paid    by   said    purchaser,    to- 

sales    under   execution,   generally,    see  gether  with  the  amount  of  costs  up  to 

Forms  Nos.  9207,  9208,  9209,  and  notes  this   date,  stating  that  unless  redemp- 

thereto.  tion    is    made   within    eighteen    months 

Jonrnal  Entry.  —  In  Greenwood  v.  thereafter,  according  to  law,  that  said 
Butler,  52  Kan.  424,  upon  a  motion  to  purchaser,  his  heirs  and  assigns,  will 
confirm  a  sale  under  foreclosure  decree,  be  entitled  to  a  deed  for  the  same;  to 
after  the  usual  recitals,  the  journal  en-  which  last  order  of  the  court  the  plain- 
try  proceeded  as  follows:  "  And  it  is  tiff  and  the  said  purchaser  then  and 
further  ordered  and  adjudged,  that  so  there  excepted." 

much    of   said    motion    as    relates    to         2.  Michigan.  —  Comp.    Laws  (1897), 

directing  the  sheriff  to  make  a  deed  to  ^§  499,  522  et  seq.,   530,  1088;   Ch.   Ct. 

said  purchaser  of  said  lands  and  tene-  Rules  (1896).  No.  28. 
ments,   and   put  him  in  possession  of         See   also,    generally,   supra,    note   2, 

said  premises,  be  denied;  to  which  last  p.  818. 
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On  filing  the  commissioner's  report  of  sale  of  the  premises 
described  in  the  bill  of  complaint  entered  in  this  cause,  and  on 
motion  of  Oliver  Ellsworth^  solicitor  for  the  said  complainant,  it  is 
ordered,  that  said  sale,  and  all  things  thereto  pertaining,  be  and 
stand  confirmed,  unless  cause  to  the  contrary  be  shown  within  eight 
days  from  this  date. 

Reginald  Robinson,  Register  in  Chancery. 

Oliver  Ellsworth,  Solicitor  for  Complainant. 

bb.  Sale  by  Master. 

Form  No.  1 4  1 4  4  .* 

State  of  Illinois,   ) 
Whiteside  County.  [ 

In  the  Circuit  Court  of  Whiteside  County,  September  T&vm,  a.  d.  iS97. 
In  Chancery. —  Order  Confirming  Sale. 
John  Doe,  complainant, 
against 
Richard  Roe  and  Rachel  Roe,  defendants. 

And  now  again  comes  said  complainant,  by  fames  Brown,  solicitor, 
and  this  cause  comes  on  to  be  further  heard  upon  the  report  of  sale 
by  William  /ones,  master  in  chancery,  filed  herein  on  xSxq  fourth  day  of 
fune,  i898,  and  thereupon,  on  motion  of  said  complainant's  solicitor, 
no  cause  to  the  contrary  having  been  shown,  and  said  sale  and  the 
actings  and  doings  in  said  report  mentioned  appearing  to  have  been 
done  in  conformity  to  law  and  the  order  of  this  court,  it  is  ordered 
and  decreed,  that  said  report  and  sale,  and  the  aforesaid  actings  and 
doings  of  said  master  in  chancery,  be,  and  they  are  fully  approved 
and  confirmed. 

And  it  appearing  to  the  court  from  said  report,  that  the  said  master 
has,  as  required  by  said  decree,  retained  out  of  the  proceeds  of  such 
sale  his  fees,  disbursements  and  commissions  on  said  sale,  and  paid 
to  the  officers  of  this  court  their  costs  in  this  suit,  and  filed  their 
receipts  therefor  with  his  report,  and  that  after  deducting  <?«^  hundred 
and  forty-six  dollars,  the  amount  so  retained  and  paid  out,  there 
remained  to  be  applied  upon  the  amount  due  to  said  complainant, 
under  said  decree,  the  sum  oi  four  thousand  two  hundred  and  thirteen 
dollars  and  twenty  ctv\\.s,  and  the  said  master  producing  the  receipt  of 
fohn  Doe,  the  said  complainant,  for  said  last  named  sum,  it  is  ordered 
that  the  same  be  and  it  is  credited  on  said  decree  as  paid  to  said 
complainant  on  said  twenty-third  ^z.y  of  May,  iS97. 

And  it  further  appearing  to  the  court,  from  said  report,  that  the 
proceeds  of  said  sale  were  insufficient  to  pay  the  amount  found  and 
adjudged  to  be  due  to  the  complainant  herein,  and  that  there  is  a 
balance  due  to  said  complainant,  over  and  above  such  proceeds  of 
sale,  of  the  sum  of  seven  hundred  and  eighty-six  doUars  and  eighty  cents; 
now,  therefore,  it  is  ordered,  adjudged  and  decreed  by  the  court  that 

1.  Illinois. —  Starr  &  C.  Anno.   Stat.         See   also,    generally,  supra,    notes, 
(1896),  c.   22,  par.  47;  cc.  77,  90;  c.  95,     p.  818. 
par.  16. 
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the  said  complainants  have  and  recover  of  and  from  the  said  defend- 
ants,-/?/V^zr</ ^<?^  and  Rachel  Roe ^  upon  whom  personal  service  was 
had  in  this  cause,  and  who  are  personally  liable  for  the  payment  of 
said  debt,  the  said  last  mentioned  sum  of  seveti  hufidred  and  eighty-six 
dollars  and  eighty  cents,  and  that  the  complainant  have  execution 
therefor,  as  upon  a  judgment  at  common  law. 


r.  [  ^^- 


Form  No.  141  45.' 

United  States  of  America, 
Northern  District  of  Illinois. 

In  the  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Illinois. 
John  Doe,  complainant, 

against  \  In  Chancery. 

Richard  Roe,  defendant. 

April  J^,  A.  D.  1 897. 

Present  the  Honorable  John  Marshall,  Judge. 

And  now  again  comes  the  complainant,  by  his  solicitor,  Oliver  Ells- 
worth, and  upon  his  motion,  no  cause  to  the  contrary  having  been 
shown,  it  is  ordered  that  the  report  of  Milton  Moore,  master  in 
chancery  of  this  court,  of  the  sale,  and  also  the  sale  made  by  said 
master  of  the  premises  described  in  the  decree  entered  in  this  cause 
on  the  twelfth  day  oi  February,  a.  d.  i857,  and  which  said  report  was 
filed  herein  on  the  twenty-fourth  day  oi  March,  a.  d.  i  897,  be,  and  the 
same  are  hereby  approved,  ratified  and  absolutely  confirmed.  And 
it  is  further  ordered,  adjudged  and  decreed  by  the  court,  that  the  said 
master  execute  and  deliver  to  Samuel  Short,  the  purchaser  named  in 
said  report  of  sale,  a  deed  conveying  the  said  premises,  and  all  right 
and  title,  legal  or  equitable,  of  said  defendants  therein  so  by  said 
master  sold  to  him  as  in  said  report  mentioned. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
defendants,  and  all  persons  claiming  or  to  claim  from,  through  or 
under  them,  from  and  after  the  commencement  of  this  suit,  and  all 
persons  having  a  lien  subsequent  to  th§  mortgage  mentioned  in  the 
bill  of  complaint  in  this  cause,  either  by  judgment  or  decree,  or 
otherwise,  upon  the  premises  described  in  said  mortgage,  and  his  and 
their  heirs  and  personal  representatives,  and  all  persons  having  any 
lien  or  claim  by,  from,  through  or  under  such  subsequent  judgment 
or  decree,  and  their  heirs  and  personal  representatives,  and  all  per- 
sons claiming  under  them,  be  forever  barred  and  foreclosed  of  and 
from  all  equity  of  redemption  and  other  claim,  legal  or  equitable, 
of,  in  and  to  the  said  premises,  and  every  part  and  parcel  thereof. 

And  it  is  further  ordered,  that  the  said  purchaser  of  said  premises 
be  let  into  possession  thereof,  and  that  any  of  the  parties  to  this  suit 
who  may  be  in  possession  of  said  premises,  or  any  part  thereof, 
and  any  person  or  persons  who,  since  the  commencement  of  this 
suit,  have  come  into  possession  under  them  or  either  of  them,  deliver 

1.  Federal  Courts.  —  Post.  Fed.  Pr.  (1896),  c.  22,  par.  47;  cc.  77,  90;  c.  95, 
(2d  ed.),  §  316.  par.  16;  and  supra,  note  2,  p.  818. 

See    also    Starr    &    C.    Anno.    Stat. 
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possession  thereof  to  said  purchaser  on  production  of  the  master's 
deed  for  said  premises  and  a  copy  of  this  order  confirming  said  sale. 

And  it  appearing  to  the  court  from  said  report  that  the  said  master 
has,  as  required  by  said  decree,  paid  into  the  court  and  taken  the 
receipt  of  Calvin  Clark,  Esq.,  clerk,  therefor,  and  filed  the  same  with 
his  report,  the  sum  of  one  hundred  and  fifty  dollars,  being  the  amount 
of  the  taxed  costs  in  said  cause,  and  that,  after  deducting  the  same, 
together  with  the  master's  fees,  commissions  and  disbursements, 
there  remains,  to  be  applied  upon  the  amount  due  to  said  complainant 
under  said  decree,  the  sum  of  one  thousand  five  hundred  dollars. 

It  is  ordered  that  said  clerk  credit  said  last  mentioned  sum  on  said 
decree  as  paid  to  said  complainant  on  said  twenty-fourth  day  of  March^ 
A.  D.   1 897. 

And  it  further  appearing  to  the  court  from  said  report,  that  the 
proceeds  of  said  sale  were  insufficient  to  pay  the  amount  found  and 
adjudged  to  be  due  to  the  complainant  herein,  and  that  the  deficiency 
thereof  amounts  to  the  sum  of  tivo  thousand  dollars.  Now,  therefore, 
it  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  said  com- 
plainant have  and  recover  of  and  from  the  defendant  Richard Roe^ 
who  is  personally  liable  for  the  payment  of  said  debt,  the  said  last 
mentioned  sum  of  t7vo  thousand  dollars,  and  that  the  complainant 
have  execution  therefor  as  upon  a  judgment  at  common  law. 

John  Marshall^  Circuit  Judge. 

Form  No.  14146.* 

(^Commencement  as  in  Form  No.  IJfl^S.) 

This  cause  coming  on  to  be  heard  upon  the  report  of  sale  of  E.  S. 
Dundy,  Jr.,  Esq.,  one  of  the  masters  of  this  court,  which  report  was 
filed  on  the  twenty-fourth  day  oi  March,  i897,  and  upon  motion  of  the 
defendant  William  T.  Seaman  to  set  aside  the  appraisement  made 
under  the  order  of  sale  issued  herein  February  10th,  iS97,  and  upon 
the  exceptions  taken  to  the  said  report  of  sale  upon  the  part  of 
defendant  William  T.  Seaman,  and  upon  the  motion  of  the  said  defend- 
ant William  T.  Sea?nan  to  set  aside  said  sale,  and  also  upon  the  motion 
of  the  complainant  to  confirm  said  report  of  sale  and  said  sale,  and 
the  said  cause  having  been  argued  by  counsel  and- due  deliberation 
had  thereon,  and  the  court,  on  careful  examination  of  the  proceedings 
of  said  master,  being  satisfied  that  the  same  have  been  had  in  all 
respects  in  conformity  with  the  law  and  with  the  order  of  the  court, 
it  is  by  the  court  ordered  that  the  motions  of  the  defendant  William 
T.  Seaman,  to  set  aside  said  appraisement  and  to  set  aside  sale  and 
the  exceptions  taken  to  the  said  report  of  sale  on  the  part  of  said 
defendant  William  T.  Seaman,  be  and  the  same  are  hereby  overruled; 
and  it  is  by  the  court  ordered  that  the  said  report  of  sale  and  also 
the  said  sale  be  and  the  same  are  hereby  approved,  ratified  and  con- 
firmed; and  it  is  further  ordered  that  the  said  E.  S.Dundy,  Jr.,  as 

\,  Federal  Courts.  —  Fost.  Fed.  Pr.  This  order  is  copied  from  the  original 
(2d  ed.),  §  316.  papers   in   Seaman  v.   North  Western 

See  also  Neb.  Comp.  Stat.  (1899),  §g     Mut.   L.   Ins.  Co.,  in  the  circuit  court 
2432,  6089,  6373;  and  supra,  note  2,  p.     of  appeals  for  the  eighth  circuit. 
818. 
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master  in  chancery,  convey  to  the  purchaser  at  said  sale,  by  deed  in 
fee  simple,  the  lands  and  tenements  so  sold,  and  a  writ  of  possession 
is  awarded  to  put  said  purchaser  in  possession  qf  said  premises;  to 
which  rulings  and  orders  of  the  court  the  said  defendant  William  T. 
Seaman  excepts. 

It  is  further  ordered  that  said  defendant  William  T.  Seaman  have 
thirty  days  within  which  to  prepare  and  serve  a  bill  of  exceptions. 

W.  D.  McHugh,  Judge. 
Form  No.  141 47.' 
(Precedent  in  Duncan  v.  Atlanta,  etc.,  R.  Co.,  88  Fed.  Rep.  843.)* 

\{Com7nencemetit  as  in  Form  No.  Ijf.ljf5.y\'^ 

And  now,  on  this  J^ih  day  of  April,  1S8I,  the  report  of  Mathew  F. 
Pleasants,  the  master  heretofore  appointed  by  this  court  to  make  sale 
of  the  mortgaged  premises,  having  been  heretofore  duly  made  and 
filed,  a  copy  of  which  report  is  as  follows,  to  wit,  {setting  out  reporf); 
and  it  appearing  to  this  court,  and  the  court  finds  the  facts  so  to  be, 
that  the  thirty-days  notice  to  the  purchaser  and  the  defendant's  solici- 
tors, as  required  by  said  decree  herein,  of  the  presentation  of  said 
report  for  confirmation  of  said  sale  to  be  made  at  this  time  and  place, 
has  been  duly  given;  and  thereupon  said  report  of  sale  being  now 
presented  to  this  court  by  the  complainants'  solicitors,  and  motion 
made  by  them  that  the  same  be  confirmed,  and  the  same  having  been 
duly  considered,  —  it  is  hereby  ordered  that  the  report  of  said  master  of 
said  sale,  and  said  sale,  be,  and  the  same  are,  in  all  respects  con- 
firmed. Thereupon  the  complainants'  solicitors  submitted  to  this 
court  forthwith  a  draft  deed  of  conveyance  from  the  said  master  to 
the  purchaser,  as  provided  by  the  decree  herein,  which  draft  deed  of 
conveyance,  is  in  the  words  and  figures  following,  to  wit:  (^Here  was 
set  out  in  full  the  deed  conveying  to  purchaser  a  railroad  sold  under  fore- 
closure^. 

And,  the  said  draft  deed  of  conveyance  having  been  duly  considered 
by  this  court,  the  same  is  now,  and  hereby,  settled  and  approved.  It 
is  hereby  further  ordered,  adjudged  and  decreed  that  the  said  master, 
Mathew  F.  Pleasants,  when  and  so  soon  as  the  balance  of  said  purchase 
money  mentioned  in  said  report  of  sale  shall  have  been  paid  as  here- 
inafter provided,  shall  make,  execute  and  deliver  a  deed  of  convey- 
ance in  the  forrn  aforesaid  to  the  Norfolk  and  Western  Railroad  Com- 
pany, being  the  name  of  the  corporation  designated  as  purchaser  by 
said  Clark,  to  whom  said  property  was  sold,  as  set  forth  in  said  draft 
deed  of  conveyance.  And  it  is  further  ordered  that  the  purchaser,  on 
or  before  the  5^  day  of  May,  188 1,  pay  the  balance  of  said  purchase 
money  ower  and  above  the  one  hundred  thousand  do\la.rs  paid  at  the  time 
said  property  was  bid  off  at  said  sale,  as  follows,  to  wit:  Five  millions 
of  dollars  thereof  into  the  Union  Trust  Company,  of  the  city  of  New 
York,  subject  to  the  order  of  this  court  in  this  cause;  and  three  million 
tivo  hundred  dollars  thereof  into  the  Fidelity  Insurance,  Trust  and  Safe- 

\.  Federal  Courts.  —  Fost.  Fed.  Pr.  2.  This  decree  was  affirmed  upon  a  bill 
(2d  ed.),  §  316.  of  review  seeking  to  modify  the  same. 

See  also,  generally,  supra,  note  2,  3.  The  matter  to  be  supplied  within 
p.  818.  [  ]  will  not  be  found  in  the  reported  case. 
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Deposit  Company  of  Philadelphia^  subject  to  the  order  of  this  court  in 
this  cause;  and  the  remainder  of  said  purchase  money  (except  the 
one  hundred  thousand  dollars  now  deposited  in  the  Planters'  National 
Bank  of  Pichmona),  amounting  to  three  hundred  and  Jive  thousand  dol- 
lars, shall  be  paid  by  the  purchaser  into  the  National  Exchange  Bank 
of  Norfolk,  Virginia,  subject  to  the  order  of  this  cause;  and  the  said 
purchaser  shall  take  duplicate  certificates  of  deposit  of  said  trust  com- 
panies and  of  said  National  Exchange  Bankoi  Norfolk,  and  deliver  the 
same  to  the  said  master,  who  shall  safely  keep  one  set,  and  deliver 
the  same  into  this  court,  and  the  other  set  said  master  shall  deliver 
to  the  complainants'  solicitors.  And  it  is  further  ordered  that  upon 
the  delivery  as  aforesaid  of  said  duplicate  certificates  to  the  said  master 
for  the  whole  amount  of  said  purchase  money,  to  wit,  for  the  sum  of 
eight  million  six  hundred  and  five  thousand  dolla.rs,  less  one  hundred  thou- 
sand dioWaxs  now  deposited  in  the  Planters'  National  Bank  of  Richmond, 
the  said  master  forthwith  execute  and  deliver  said  deed  to  the  pur- 
chaser; and  thereupon  the  possession  of  the  premises  and  property  set 
out  in  said  decree  and  report  of  sale  shall  vest  in  the  Norfolk 
and  Western  Railroad  Company,  the  grantee  named  by  said  Clarence 
H.  Clark,  who  was  the  highest  bidder  at  said  sale,  as  the  corporation 
to  which  said  conveyance  should  be  made;  and  the  receivers  shall 
thereupon  hand  over  and  deliver  the  said  premises  and  property  to 
the  said  Norfolk  and  Western  Railroad  Company. 

Hugh  L.  Bond^  Circuit  Judge. 
Richmond^  April  Jt,  iS81.     Ro.  W.  Hughes,  District  Judge. 


cc.  Sale  by  Master  Commissioner. 

Form  No.  14148.^ 

In  the  District  Court  of  Douglas  County,  Nebraska. 
John  Z?^^,_^plaintiff,      )  j^^^    ^      ^^    ^^^ 

Dz.     J  D    ^\  c     A     4.  t  Confirmation  of  Sale. 
Richard  Roe,  defendant.  ) 

Now,  on  this  tenth  day  of  December,  a.  d.  18PP,  on  motion,  and  on 

producing  to  the  court  the  return  of  Milton  Moore  (or  Simon  Steven- 

son'),  master  commissioner  herein  (or  sheriff  of  Douglas  county),  of  a 

sale  of  real  estate  made  by  him  on  the  tenth  day  of  November,  a.  d. 

i?>99,  to  Samuel  Short,  under  an  order  of  sale  issued  in  this  case, 

dated  tht  fifth  day  of  October,  a,  d.  i89P;  and  now,  on  examination 

of  said  proceedings,  the  court  being  satisfied  that  said  sale  has  been 

conducted  in  all  respects  in  conformity  to  law,  it  is  therefore  ordered 

by  the  court  that  the  said  sale  and  proceeding  be,  and  the  same  are 

hereby  in  all  things  confirmed,  and  the  said  Milton  Moore  (or  Simon 

Stevenson),  master  commissioner  (pv  sheriff),  is  hereby  ordered  to  make 

a  deed  for  the  lands  and  tenements  so  sold. 

John  Marshall,  Judge. 

1.  Nebraska, — Comp.  Stat.  (1899),  §§        See   also,    generally,  supra,   note  2, 
2432,  6089.  6373.  p.  818. 
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dd.  Sale  by  Referee. 

Form  No.  14  149.' 

{Commencement  as  in  Form  No.  6957. ) 

Upon  the  proceedings  heretofore  had  herein,  upon  the  report  of 
sale  oi  James  Warren,  Esq.,  referee,  made  in  this  action,  dated  the 
twelfth  day  of  August,  i898,  and  filed  in  the  office  of  the  clerk  of  this 
court  on  the  thirteenth  day  oi  August,  iS98,  and  upon  proof  that  due 
notice  of  filing  of  said  report  has  been  given  to  the  respective  parties 
entitled  thereto,  and  that  no  exceptions  to  said  report  have  been  filed, 
although  the  time  for  so  doing  has  expired. 

Now,  on  motion  oi  Jeremiah  Mason,  plaintiff's  attorney,  it  is  ordered 
and  adjudged  that  the  report  of  the  said  referee  be  and  the  same 
hereby  is  in  all  respects  confirmed. 

And  it  is  further  ordered  and  adjudged  that  the  plaintiff  recover 
of  the  defendant  Richard  Roe  the  sum  of  three  hundred  and  sixteen 
dollars  deficiency,  with  interest  thereon  from  the  eleventh  day  of 
July,  iS98,  and  that  the  clerk  of  this  court  docket  judgment  therefor 
against  said  defendant  and  in  favor  of  the  plaintiff. 

Enter.  John  Marshall,  J.  6".  C. 

ee.  Sale  by  Sheriff. 

Form  No.  14150.* 

State  of  Kansas,  Cowley  County,  ss. 

John  Doe,  plaintiff,       ) 

against  >■  In  the  District  Court. 

Richard  Roc,  defendant.  ) 

Now  this  day  comes  the  plaintiff,  by  his  attorney,  Oliver  Ellsworth, 
and  moves  the  court  to  confirm  a  sale  of  real  estate  made  by  the 
sheriff  of  Cowley  county,  Kansas,  on  the  tenth  day  of  December,  a.  d. 
\W8,  under  an  order  of  sale  issued  out  of  the  office  of  the  clerk  of 
the  Z)/V/'r/V/ Court  of  said  county  and  state,  and  dated  the. fifteenth  ddiy 
oi  October,  i898,  directing  the  sale  of  the  following  described  lands 
and  tenements,  to  wit:  (^describing  realty). 

And  the  court  having  examined  the  proceedings  of  said  sheriff 
under  said  order  of  sale,  finds  that  the  same  have  been  made  in  all 
respects  in  conformity  to  law,  and  no  exceptions  being  filed  or 
objections  made,  it  is  ordered  and  adjudged  by  the  court  that  said 
sale  and  proceedings  be  and  the  same  are  hereby  approved  and  con- 
firmed; and  it  is  further  ordered,  that  Simon  Stevenson,  sheriff  of  said 
county  of  Co7vley,  make  and  execute  to  the  purchaser  thereof  at  said 
sale  a  good  and  sufficient  deed  for  the  premises  so  sold. 

John  Marshall,  District  Judg&. 

1.  JVew  York. — Code  Civ.  Proc,  §§  See  also,  generally,  supra,  note  2, 
1242  et  seq.,  1384  etseq.,  \t2tetseq.,  1670     p.  818. 

et  seq.;  Hun's  Ct.   Rules  (1896),  No.  60        2.  Kansas.  — Q^n.  Stat.  (1895),  c.  95, 
et  seq.  §  472. 
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Form  No.  i  4  i  5  i .' 

{Commencement  as  in  Form  No.  H171.) 

On  reading  the  report  ol  James  Cook,  sheriff  of  the  county  of  ^aw- 
sey,  of  the  sale  of  the  premises  described  in  the  complaint  herein, 
which  report  is  on  file  in  this  cause  and  bears  date  the  Hvelfth  day  of 
August,  i898. 

And  it  appearing  that  due  notice  of  this  application  has  been  given 
to  the  attorneys  of  all  the  defendants  who  have  appeared  in  this 
action, 

And  it  appearing  that  the  sheriff  in  making  said  sale  has  in  all 
things  complied  with  the  judgment  and  decree  heretofore  entered  in 
this  cause,  and  the  statute  in  such  case  made  and  provided. 

Now,  on  motion  of  plaintiff's  attorney. 

It  is  ordered,  that  the  said  report  be,  and  the  same  is  hereby,  in  all 
things  confirmed. 

Robert  D.  Russell,  District  Judge. 
Attest: 

George  H.  Smith,  Clerk  of  the  District  Court. 

Form  No.  14  i  52.' 

In  Chancery  of  New  Jersey. 
Between 


Order  Confirming  Sale  of  •Mort- 
gaged Premises,  etc. 


John  Doe,  complainant, 

and 

Richard  Roe,  John  Fen  and  Richard 

Den,  defendants. 

Upon  reading  and  filing  a  report  made  by  sheriff  of  the  county  of 
Bergen,  bearing  date  the  sixteenth  day  oi  April,  eighteen  hundred  and 
ninety-seven,  and  the  affidavit  thereto  annexed,  whereby  it  appears 
that  on  the  nineteenth  day  of  March,  eighteen  hundred  and  ninety- 
seven,  he  sold  at  public  vendue,  at  New  Barbadoes  (having  first  duly 
advertised  the  same),  the  lands  and  premises  described  in  the  writ 
of  execution  issued  to  him  in  the  above  stated  cause,  to  James  IVead, 
of  the  town  of  New  Barbadoes,  county  of  Bergen,  and  state  of  New 
Jersey,  for  the  sum  of  three  thousand  two  hundred  and  forty-two  dollars 
{%3,2Jf2'),\it  being  the  highest  bidder  therefor;  and  that  the  said  land 
and  premises  were  so  sold  at  the  highest  and  best  price  the  same 
would  then  bring  in  cash;  and  no  cause  being  shown  or  appearing  to 
the  contrary: 

It  is  on  \.\\\s  fourth  day  of  May,  eighteen  hundred  and  ninety-seven, 
ordered  that  the  said  sale  be,  and  the  same  is  hereby  confirmed  as 
valid  and  effectual  in  law. 

And  it  is  further  ordered,  that  the  said  sheriff  do  execute  a  good 
and  sufficient  conveyance  in  the  law  to  the  %2\<ii  James  Wead  iox  the 
said  mortgaged  premises  so  sold. 

Alexander  T.  McGill,  Jr.,  Chancellor. 

See  also,  generally,  supra,  note  2,  2.  New  fersey.  —  Gen.  Stat.  (1895),  p. 
p.  81S.  402,  §  164;   p.  2111,  §  45;  p.  2979,  %i  et 

1.  Minnesota. — Stat.  (1894),  § 6062.         seq.\  Ch.  Ct.  Rules,  No.  25. 

See  also,  generally,  supra,  note  2,  See  also,  generally,  supra,  note  2, 
p.  818.  p.  8i3. 
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Form  No,  14153.' 

State  of  South  Dakota,    \  In  Circuit  Court, 
County  of  Bon  Homme.  \  First  Judicial  Circuit. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

At  a  regular  term  of  the  Circuit  Court  within  and  for  the  county 
of  Bon  Homme,  in  the  first  judicial  circuit  of  the  state  of  South 
Dakota,  held  at  the  court-house  in  the  city  of  Tyndall  in  said  county, 
on  t\\t  fifth  day  of  December,  iS99. 

Present:  The  Honorable  /ohn  Marsha//,  Judge,  and  the  ofificersof 
said  court. 

Now  comes  the  said  plaintiff,  /o/in  Doe,  by  0/iver  E/lsworth,  his 
attorney;  and  comes  also  Sifnon  Stevensoti,  sheriff  of  Bo 71  Homme 
county,  and  makes  his  report  of  sale  in  writing  to  the  court,  which 
report  is  dated  the  first  day  of  December,  iS99,  by  which  it  appears 
that  the  several  lots  and  parcels  described  in  said  report  have,  after 
due  and  legal  notice,  been  separately  struck  off  and  sold  at  public 
auction  to  Samue/  Short,  for  the  sum  in  the  aggregate  of  one  thousand 
dollars  ^.nd.  fifty  cents.  And  the  court  having  carefully  examined 
the  proceedings  of  said  officer,  and  being  satisfied  that  the  sale  has 
in  all  respects  been  made  in  conformity  to  the  provisions  of  the 
statute  in  such  case  made  and  provided. 

Now,  on  motion  of  0/iver  Ei/sworth,  attorney  for  plaintiff,  it  is  by 
the  court  ordered  and  adjudged  that  the  report  and  the  said  sale  be, 
and  the  same  are  hereby  in  all  things  approved  and  confirmed,  and 
the  clerk  is  ordered  and  directed  to  make  an  entry  on  the  journal 
of  this  court  that  the  court  is  satisfied  of  the  legality  of  such  sale. 

It  is  further  ordered,  that  said  sheriff,  Simon  Stevenson,  deliver  to 
said  purchaser  the  usual  certificate  of  sale,  and  at  the  expiration  of 
one  year  from  the  day  of  such  sale,  unless  the  said  premises  shall 
be  redeemed  from  said  sale,  according  to  law,  that  said  Simon 
Stevenson,  or  his  successor  in  office  as  such  sheriff,  make  to  the  said 
purchaser,  his  heirs,  representatives  or  assigns,  a  good  and  sufficient 
deed  of  conveyance  of  the  said  lands  so  sold. 

Done  in  open  court  this  fifth  day  of  December,  a.  d.  iW9. 
By  the  Court: 

John  Marshall,  Judge. 

Attest:     Calvin  C/ark,  Clerk. 

ff.  Sale  by  Special  Commissioner. 
Form  No.  i  4  i  5  4 .'' 
(Precedent  in  Central  Trust  Co.  v.  Carter,  78  Fed.  Rep.  225.) 
[(^Commencement  as  in  Form  No.  H.lJf5.y\'^ 

1.  North  Dakota.— Rev.  Codes  (1895),         2.  Federal   Courts.  —  Fost.    Fed.    Pr- 

§1  5539.  5871-  (2d  ed.),  §  316. 

South  Dakota.  —  Dak.    Comp.    Laws         See  also  Ala.  Civ.  Code  (i8g6),  §  854; 

(1887),  §§  5139,  5436.  and,  generally,  supra,  note  2,  p.  8r8. 

See   also,    generally,   supra,    note  2,         3.  The  matter  to  be  supplied  within 

p.  818.  [  ]  will  not  be  found  in  the  reported  case. 
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Decree  Confirming  Sale,  and  Ordering  Conveyance  and  Possession. 
It  appearing  to  the  court  by  the  report  oi  Joseph  W.  Burke,  special 
commissioner  to  make  the  sale  of  the  above-stated  railway,  that  he 
did,  on  the  IJ^th  day  of  February,  i895,  at  Gadsden,  in  Etcnvah  county, 
state  of  Alabama,  expose  for  sale  the  said  Chattanooga  Southern  Rail- 
way, with  all  its  rights,  properties,  appurtenances,  and  franchises,  and 
that  the  same  was  purchased  by  the  reorganization  committee  of  said 
railway,  as  the  purchasing  committee,  to  wit,  H.  A.  V.  Post  (chair- 
man), Russell  Sage,  Thomas  H.  Hubbard,  Henry  L.  Lamb,  and  Ne^vman 
Erb,  at  and  for  the  price  of  four  hundred  thousand  dollars,  subject, 
however,  as  recited  in  said  decree  under  which  said  sale  was  made, 
to  certain  preferential  liens  and  claims,  and  to  all  and  singular  the 
terms  and  conditions  in  said  decree  set  forth:  and  it  further  appear- 
ing that  said  purchasers  have  made  the  payment  of  fifty  thousand 
dollars,  in  cash,  to  ^^xdi  Joseph  \V.  Burke,  special  commissioner  as 
provided  in  said  decree;  and  it  being  shown  to  the  satisfaction  of  the 
court  that  the  statements  in  the  report  of  said  special  commissioner 
of  the  sale  of  said  property  are  true,  and  no  objections  being  made 
to  the  confirmation  of  said  report:  It  is  therefore  considered,  ordered, 
and  decreed  by  the  court,  on  motion  of  counsel  for  complainant. 
Central  Trust  Company  of  New  York,  that  the  said  report  of  said 
special  commissioner  be,  and  the  same  is,  in  all  respects  confirmed, 
and  the  sale  made  by  him  on  said  IJ^th  day  oi  February,  iS95,  to  said 
H.  A.  V.  Post  (chairman),  Russell  Sage,  Thomas  H.  Hubbard,  Henry 
L.  Lamb,  and  Newman  Erb,  the  purchasing  committee,  as  joint  ten- 
ants, and  not  tenants  in  common,  of  all  and  singular  the  railway, 
equipment,  property,  and  franchises  of  the  Chattanooga  Southern  Rail- 
way Company,  as  described  in  and  by  the  decree  of  foreclosure  entered 
in  this  cause  on  the  18th  day  of  Septe7nber,  \W2,  at  and  for  the  sum 
oi  four  hundred  thousand  dollars  (%Jf.OO,000^,  by  said  purchasing  com- 
mittee bid,  be,  and  the  same  is  in  all  things  ratified,  approved,  con- 
firmed, and  made  absolute;  subject,  however,  to  all  the  receiver's 
debts,  preferential  claims,  and  equities  reserved,  and  to  all  and  singu- 
lar the  conditions  of  purchase  as  recited  in  said  decree,  and  the 
continued  right  of  this  court  to  adjudge  and  declare  what  receiver's 
or  corporate  debts  are  prior  in  lien  or  in  equity  to  the  lien  of  the 
mortgage  herein  foreclosed,  or  ought  to  be  paid  out  of  such  proceeds 
of  sale  in  preference  to  the  bonds  issued  under  said  mortgage,  includ- 
ing the  claims  set  up  by  the  intervention  of  Carter  dr  Rogan  and 
others,  or  to  the  holders  of  certificates  issued  under  the  contract 
exhibited  thereto,  if  hereafter  so  adjudged  by  the  court.  *  *  *  It  is 
further  ordered,  adjudged,  and  decreed  that  the  special  commis- 
sioner, Joseph  W.  Burke,  be,  and  he  is  hereby,  authorized  and 
directed,  on  request  of  said  purchasers,  to  sign,  seal,  execute,  acknowl- 
edge, and  deliver  a  proper  deed  or  deeds  of  conveyance  to  the  said 
purchasing  committee,  or  their  nominee,  conveying  all  and  singular 
the  railway,  equipment,  property,  and  franchises  of  the  said  Chatta- 
nooga Southern  Railway  within  the  states  of  Tennessee,  Georgia, 
Alabama,  and  all  property,  rights,  and  franchises  that  the  said  Joseph 
IV.  Burke,  as  receiver  of  said  Chattanooga  Southern  Railway  Company, 
has  acquired  during  the  time  of  his  receivership,  free  from  any  equity 
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of  redemption  of  the  said  Chattanooga  Southern  Railway  Company,  or 
any  party  to  this  suit,  or  any  one  claiming  by,  under  or  through  the 
said  Chattanooga  Southern  Railway  Company,  or  any  party  to  this  suit. 
The  court  reserves  full  power,  notwithstanding  such  conveyance  and 
delivery  of  possession,  to  retake  and  resell  said  property  this  day  con- 
firmed to  said  purchasers,  if  they  fail  or  neglect  fully  to  complete 
such  purchase  and  comply  with  the  orders  of  this  court  in  respect  to 
full  payment  and  performance  of  their  said  bid,  or  to  pay  into 
court,  in  accordance  with  such  decree  of  sale,  all  such  sums  of  money 
hereafter  ordered  by  this  court  to  be  paid  into  its  registry  to  dis- 
charge any  and  all  such  debts,  liens,  or  claims  as  the  court  may 
adjudge  and  decree  ought  to  be  paid  out  of  the  proceeds  of  sale  in 
preference  to  the  bonds  secured  by  the  mortgage  of  the  Chattafwoga 
Southern  Railway  Company  herein  foreclosed. 

In  open  court  this  16th  March,  iS95. 

\{Concluding  with  judge' s  signature  as,  in  Form  No.  lJf.lJt5.y\^ 


(d)  Order  Re/using  to  Confirm.^ 

Form  No.  14155.^ 

(Precedent  in  Cowdin  v.  Cowdin,  31  Kan.  529.)* 

[(^Coffimencement  as  in  Form  No.  lJf.150?)^ 

This  cause  coming  on  now  to  be  heard  upon  the  motion  to  confirm 
the  sale  of  the  real  estate  heretofore,  to  wit,  on  the  2d  day  of  May, 
\Z83,  and  the  court  having  examined  the  proceedings  therein  and 
being  fully  advised  in  the  premises,  does  refuse  to  confirm  the  said 
sale,  and  does  order  that  the  same  may  be  and  is  hereby  set  aside,  for 
the  reason  that  no  sufficient  sale  of  the  premises  has  been  niade  by 
the  said  sheriff;  and  it  is  further  by  the  court  ordered  that  an  alias 
order  of  sale  issue  in  said  cause. 

H.  W.  Talcott,  Judge. 

1.  The  matter  to  be  supplied  within  to  F.  P.  Kirkendall  &nA  A.L.  Reed,  and 
[  ]  will  not  be  found  in  the  reported  case,     upon  the  evidence,  and  was  submitted 

2.  Order  refusing  to  confirm  and  vacat-     to  the  court,"  etc. 

ing  the  sale  in   Penn  Mut.  L.   Ins.  Co.  3.  Kansas.  —  Gen.   Stat.  (1897),  c.  95, 

V.   Creighton    Theatre    Bldg.    Co.,    54  §  472. 

Neb.   228,   51    Neb.  659,  commenced  as  See  also,  generally,  supra,  note  2,  p. 

follows:  818;  and   itipra.   Form    No.    14160,  for 

"This  cause   came   on   to  be  heard  order  vacating  sale  and  directing  new 

upon   the  return  of  sale  by  the  special  sale. 

master    commissioner    heretofore    ap-  4.  Upon  the  facts  in  this  case  it  was 

pointed    by  the  court,    and    upon    the  held  that  the  district  court  will  not  be 

motion  of    the  plaintiff    for   an    order  ordered  to  confirm  the  sale,  but  will  be 

confirming  such  sale,  and  upon  motion  decreed  to  take  such  further  proceed- 

of  ^.  P.  Kirkendall  and  A.  L.  Reed  to  ings  as  shall  be  right  and  proper  upon 

confirm  the  sale  to  them,  and  their  ob-  the    facts.     The    court   also   held    that 

jections   to  confirmation  of  the  sale  to  where    all    the    proceedings    appear  to 

E.  W.   Nash,    trustee,    and    upon     the  have  been  regular,  and  nothing  outside 

motion  of  E.  W.  Nash,  trustee,  to  con-  the  record  is  shown,  it  is  error  to  refuse 

firm  the  sale  to  him,  and  upon  his  ob-  to  confirm   the  sale,    citing   Collins  v. 

jections  to  the  confirmation  of  the  sale  Ritchie,  31  Kan.  371. 
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(9)  Setting  Aside  Sale.^ 

(a)  Application. 

aa.  Motion. 

Form  No.  i  4  i  5  6  .* 

(^Commencement  as  in  Form  No.  llf.118.') 

Now  comes  the  plaintiff  in  above  entitled  action  and  moves  the 
court  to  set  aside  the  sale  of  the  premises  sold  under  an  order  of  this 
court  issued  on  the  fifth  day  of  March,  i895,  in  above  entitled 
case  and  to  vacate  the  confirmation  of  said  sale,  for  the  following 
reason,  to  wit: 

Irregularity  and  mistake  made  in  the  issuing  of  the  order  of  sale 
in  the  above  entitled  matter  by  the  clerk  of  this  court,  in  that,  in 
copying  the  description  from  the  pleadings  and  journal  entry  herein 
a  mistake  was  made  in  the  description  of  said  premises  described  in 
the  plaintiff's  petition,  the  mistake  being  an  omission  to  include  sub- 
lot  No.  155. 

{Concluding  with  signature  of  attorney  as  in  Form  No.  1^118. ) 

bb.  Petition.* 


1.  See  also,  generally,  the  titles  Re- 
scission, etc;  Vacating  and  Opening 
Decrees,  etc. 

Sale  Set  Aside,  When. —  The  court  may 
refuse  to  confirm  a  sale  and  may 
set  it  aside  and  order  a  resale,  where 
special  circumstances  show  that  compe- 
tition was  prevented  and  that  the  re- 
sale would  be  beneficial  to  the  party. 
Thomas  r,  San  Diego  College  Co.,  iii 
Cal.  358. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  i,  p.  446;  and  the  list 
of  statutes  cited  vol.  8,  p.  42,  note  i. 

Sale  may  be  set  aside  for  a  failure  to 
comply  with  the  statutory  requirements 
relating  thereto.  Jackson  v.  Spink,  59 
111.  404;  Moffitt  V.  Moffitt,  69  III.  641; 
Williams  v.  Woodruff,  i  Duv.  (Ky.)  257; 
Craig  V.  Fox,  16  Ohio  563;  Moncure  v. 
Zunts,  II  Wall.  (U.  S.)  416. 

When  Sale  should  Not  be  Set  Aside.  — 
Sale  should  not  be  set  aside  because 
the  improvements  on  the  land  were  not 
mentioned  in  the  advertisement  which 
followed  the  description  in  the  mort- 
gage. Thompson  v.  King,  2  Marv. 
(Del.)  358.  Nor  for  irregularity  in  the 
conduct  of  the  sale  not  prejudicially 
affecting  the  complainant's  rights.  Till- 
son  V.  Benschoter,  55  Neb.  443;  Farns- 
worth  V.  Hoover,  66  Ark.  367. 

Inadequacy  of  price  alone  is  insuf- 
ficient to  authorize  the  setting  aside  of 
12  E.  of  F,  P.  —  53.  8J 


the  sale.     Connick  v.  Hill,  (Cal.  1899) 
59  Pac.  Rep.  832. 

Refusal  to  postpone  sale  will  not  of 
itself  alone  authorize  the  setting  aside 
of  the  sale.  Conniek  v.  Hill,  (Cal.  1899) 
59  Pac.  Rep.  832. 

2.  This  motion  is  copied  from  the 
original  papers  in  the  case  of  Savings, 
Building,  etc.,  Co.  v.  Henry,  case  No. 
55877,  Cuyahoga  common  pleas  court. 
On  hearing,  the  motion  was  granted. 

See,  generally,  supra,  note  i,  this 
page;  and  Form  No.  9210. 

3.  Defendant  may  proceed  by  petition  to 
set  aside  foreclosure  sale  for  irregulari- 
ties, notwithstanding  the  rights  of  the 
third  parties  to  intervene.  Brewer  v. 
Landis,  iii  Mich,  217. 

See  also,  supra,  note  I,  this  page. 

Precedent  of  a  petition  to  have  a-sale 
set  aside  is  set  out  in  Shear  v.  Robin- 
son, 18  Fla.  379,  as  follows: 
"To  the  Hon.  P.  IV.  H^hite,  Judge: 

Your  petitioner,  William  L.  Robinson, 
respectfully  represents  unto  your  honor 
that  he  is  the  complainant  in  the  above 
entitled  cause;  that  on  ihe  first  Monday 
in  fune,  a.  d.  l87<P,  W.  K.  Beard,  master 
in  said  cause,  by  virtue  of  a  decree 
therein,  offered  for  sale  certain  real 
estate  and  personal  property  in  said 
decree  mentioned,  and  the  same  was 
knocked  off  to  your  petitioner  for  the 
sum  of  eight  thousand  dollars;  that 
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the  circumstances  and  impressions 
under  which  your  petitioner  bid  on 
said  property  were  as  hereinafter  set 
forth;  that  in  August^  ^^77^  the  de- 
fendants executed  to  your  petitioner  a 
lease  of  the  real  estate  described  in 
said  decree  for  the  period  of  ^ve  years 
from  y<7«.  /,  iS/c?,  and  on  or  about 
the  same  day  in  August  the  said  de- 
fendants executed  to  your  petitioner 
a  mortgage  of  all  their  interests  in  said 
real  estate  and  personal  property  de- 
scribed in  said  decree  to  secure  in- 
debtedness of  said  Eliza  E.  Shear  to 
your  petitioner;  that  a  suit  was  insti- 
tuted in  the  above  named  court  on  or 
about  the  ^M  day  oi  January,  a.  d.  iS/c?, 
to  foreclose  said  mortgage,  and  on  the 
same  day  the  said  defendants  answered 
confessing  the  facts  stated  in  the  bill  of 
complaint;  and  on  the  same  day  your 
petitioner  became  the  purchaser  of  all 
the  right,  title  and  interest  of  said  de- 
fendants in  the  said  real  estate  and 
personal  property,  and  the  same  was 
conveyed  to  him  in  fee  simple  abso- 
lute; that  your  petitioner  then  paid  to 
said  defendants  %^oo  in  cash,  which, 
with  the  said  mortgage  and  other  in- 
debtedness, was  the  agreed  price  for 
real  estate  and  personal  property;  that 
your  petitioner  was  advised  by  counsel 
that  although  he  had  become  the  owner 
of  the  entire  estate  by  said  purchase, 
for  which  he  paid  full  value,  it  would 
place  his  title  in  a  clearer  and  better 
apparent  condition  to  continue  the 
foreclosure  suit  and  have  a  decree  and 
sale.  Relying  upon  such  advice  your 
petitioner  caused  such  suit  to  be  prose- 
cuted to  a  final  decree,  and  on  the  ^ist 
day  oi  January,  iSj<S,  such  decree  was 
entered,  although  he  had  previously 
become  the  entire  owner  of  the  property 
as  aforesaid;  and  relying  still  further 
upon  the  advice  ot  counsel,  he  caused 
the  property  to  be  advertised  for  sale, 
and  just  before  the  sale  was  advised  by 
counsel  that  it  would  not  at  all  compli- 
cate your  petitioner  to  bid  on  said  prop- 
erty at  said  sale  to  any  amount  over 
and  above  the  decree,  and  that  he 
would  not  have  to  pay  any  money  on 
such  bid;  that  your  petitioner,  rely- 
ing upon  such  advice,  and  the  property 
having  been  run  up  by  a  bidder,  who 
as  he  now  believes,  and  then  be- 
lieved was  bidding  for  the  purpose 
merely  of  annoying  him,  your  peti- 
tioner did  bid  as  high  as  $S,ooo  for  the 
same  and  it  was  knocked  off  to  him; 
and  that  after  said  sale  your  petitioner 


learned  with  great  surprise,  that  there 
is  a  provision  in  the  decree  that  the 
balance  of  the  money,  over  and  above 
the  amount  of  the  decree  and  costs, 
should  be  paid  to  the  defendant,  when 
in  fact  he  has,  since  Jan.  4,  1S7S,  been 
the  owner  of  the  entire  property;  that 
no  bid  over  the  amount  of  the  decree 
and  costs  would  have  been  made  by 
your  petitioner  had  he  not  been  misin- 
formed and  misled  as  to  what  the  terms 
of  the  decree  were,  and  the  possible 
state  of  complication  which  might  re- 
sult to  him;  nor  would  he  have  offered 
such  property  for  sale  under  such  de- 
cree if  he  had  not  thought  and  believed, 
that  he  could,  with  impunity,  have  bid 
any  amount  without  having  to  pay  any 
money  as  aforesaid  other  than  the  costs, 
and  that  said  property  belonged  to  him; 
that  under  these  circumstances  your 
petitioner  directed  a  communication  to 
l^F.  K.  Beard,  the  master,  setting  forth 
the  facts  substantially  as  herein  stated, 
and  refused  to  take  a  conveyance  or  to 
pay  any  money  except  the  costs;  that 
after  said  sale,  and  as  soon  as  the  de- 
fendants were  apprised  of  the  facts  as 
above  set  forth,  they  executed  to  your 
petitioner  an  instrument  under  their 
hands  and  seals  setting  forth  the  facts 
of  the  case,  the  mortgage  and  the  sale 
to  your  petitioner  of  said  property,  and 
that  the  foreclosure  of  said  mortgage 
was  made  on  the  advice  of  counsel, 
although  they  had  fully  and  for  full  and 
valid  consideration  received,  sold  to 
your  petitioner  all  their  interest  in  said 
property,  and  that  said  decree  directing 
the  payment  of  the  balance  of  the  pur- 
chase money,  if  any,  was  contrary  to 
the  rights  of  said  parties,  and  by  said 
instrument  they  relinquished  all  claim 
to  said  balance,  after  reciting  the  facts 
of  the  foreclosure  and  sale  and  the  bid 
of  your  petitioner  they  thereby  consent 
that  the  said  sale  be  set  aside,  or  that 
the  master  execute  to  your  petitioner  a 
deed  to  said  property  without  requiring 
the  payment  of  any  money  except  the 
costs  of  such  foreclosure,  suit  and  sale; 
that  soon  after  the  execution  of  the  deed 
to  your  petitioner  he  signed  a  paper 
stating  that  he  would  sell  to  Mrs.  Shear 
the  plantation  and  household  furniture 
as  it  then  stood,  which  she  and  her  hus- 
band had  previously  conveyed  to  him 
for  the  sum  of  thirty-three  hundred  and 
thirty-six  dollars,  and  full  value  for  any 
improvements  and  all  expenses  of  said 
plantation  incurred  in  improvements  or 
connected    therewith,  with  interest   at 
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Form  No.  1 4  1 5  7 . 

(Precedent  in  Crosby  v.  Farmers'  Bank,  107  Mo.  438.)' 

[(7/V/(?  of  court  and  cause  as  in  Form  No.  5921. yf- 

Plaintiffs  state  that  they  are  husband  and  wife,  legally  married; 
that  defendant,  the  Fanners  Bank  of  Andrew  County,  is  a  corporation 
duly  incorporated  by  the  laws  of  the  state  of  Missouri. 

That  defendants.  If.  B.  Watson,  James  H.  Watson  and  J.  M:  Elrod 
are  partners  doing  business  under  the  name  and  style  of  Watson  6^ 
Elrod,  that  defendant  John  W.  Crank  is,  and  has  been  for  more  than 
one  year  last  past,  sheriff  of  the  county  of  Andreia  aforesaid. 

That  on  the  twenty-fifth  day  of  Noi^ember,  iS72,  one  Benjamine  F. 
Boston,  was  the,  owner  in  fee  simple  of  the  following  described  real 
estate  situated  in  the  county  of  Andrew  and  state  of  Missouri,  to  wit: 
(describing  realty'),  containing  twelve  acres  more  or  less  and  including 
what  are  known  as  the  Rosendale  Mills. 

That  on  the  twenty-fifth  day  of  Noi>ember,  i872,  the  said  Benjamine 
F.  Boston  borrowed  of  Andrew  County  the  sum  of  ^^00  belonging  to 
the  common  school  fund  of  said  county,  and  executed  to  said  county 
a  mortgage  on  the  real  estate  aforesaid  to  secure  the  payment  of  said 
sum  of  borrowed  money. 

That  on  the  twenty-second  day  oi  July,  i874,  said  Boston  sold  and 
conveyed  by  proper  deed  to  one.  James  Austin  the  undivided  one-half 
of  the  following  described  tract  of  the  aforesaid  real  estate,  to  wit: 
(describing  realty)  containing  three  and  one-half  acres,  more  or  less,  and 
including  said  Rosendale  Mills. 

That  on  the  fifteenth  day  of  October,  iS76,  said  Boston  sold  and  con- 
veyed by  warranty  deed  to  plaintiff,  Isaac  Crosby,  in  consideration  of 
%7,500,  all  of  the  twelve  acre  tract  of  land  first  herein  described, 
except  the  undivided  one-half  oi  the  three  and  07ie-half  acres  thereof 
sold  to  said  James  Austin  as  aforesaid  and  except  a  small  piece 
seventy-five  feet  by  07ie  hundred  feet  out  of  the  south  west  corner 
thereof,  sold  to  one  Asa  Cobb  prior  to  \Z76,  all  of  said  sales  of  said 
lands  by  said  Benjamin  F.  Boston  being  made  subject  'to  the  mort- 
gage to  Andrew  County  aforesaid. 

That  plaintiff,  Harriet  Crosby,  has  and  is  entitled  to  a  right  of 
dower  in  said  real  estate,  purchased  by  her  husband  as  aforesaid, 

the  rate  of  eighteen  per  cent,  upon  the  petitioner  such  other  and  further  relief 

sums  of  money  so  expended  up  to  the  as  may  seem  meet,  just  and  equitable 

date  of  such  sale,  if  made  to  her;  that  in  the  premises. 

afterwards  the  original  of  this  agree-        And  your  petitioner  will  ever  pray, 

ment  was  destroyed  by  agreement  of  etc.  Geo.  P.  Raney. 

the  parties,  and  the  same  was  renewed.  J.  T.  Bernard, 

Your  petitioner  therefore   prays  your  Attorneys  for  Petitioner." 

honor,  that  the  master,   W.  fC.  Beard,         For  the  answer  to   this  petition  see 

may  be  directed  to  make  a  deed  to  all  infra.  Form  No.  14158;  and  for  the  reply 

of  said  property  so  sold  by  your  peti-  to  the  answer  see /«/rrt,  Form  No.  14159. 
tioner  without  requiring  the  payment         1.  Demurrer  to  this  petition  was  sus- 

of  any  money  except  the  costs  of  the  tained  in  the  circuit  court,  but  on  ap- 

suit  and  of  said  sale,  or  that  said  sale  peal  the  ruling  was  reversed    and  the 

may  be  ordered  by  your  honor  to  beset  petition  held  to  be  sufficient, 
aside  and  declared  void  and  your  peti-        2.  The  matter  enclosed  by  and  to  be 

tioner  released  from  said  bid.   And  may  supplied   within  [  ]  will  not  be  found 

it  please  your  honor  to  grant  unto  your  in  the  reported  case. 
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which  she  has  not  assigned,  conveyed  or  released.  That  on  \.\\^  fifth 
day  of  July,  i8S7,  the  county  court  of  said  county  of  Andrew  made  an 
order  that  defendant,  John  W.  Crank,  sheriff  of  said  county,  proceed 
to  levy  on  the  real  estate  conveyed  by  the  mortgage  of  Berijaniine  F. 
Poston  to  Andrew  co\XK\\.N  as  aforesaid,  and  advertise  and  sell  the  same 
according  to  law,  to  satisfy  the  aforesaid  debt  of  said  Poston  to  Andrew 
county  for  the  use  of  the  school  fund  thereof,  said  debt  being  then 
due  and  unpaid. 

That  by  virtue  of  said  order  Johi  IV.  Crank,  as  sheriff  of  said  Andrew 
county  aforesaid,  levied  upon  said  real  estate  and  advertised  the  same 
to  be  sold  at  the  court-house  door  in  the  city  of  Savannah  in  said 
county,  on  the  eighth  day  of  August,  i887,  and  during  the  sitting  of 
the  circuit  court  of  said  county  of  Andrnv,  that  said  defendant  John 
W.  Crank,  sheriff  as  aforesaid,  failed  and  refused,  on  said  eighth  day 
of  August,  \881,  to  sell  the  real  estate  aforesaid  according  to  law,  but 
conspiring  with  said  Farmers'  Bank  of  Andrew  Coimty  to  cheat  and 
defraud  plaintiff,  Harriet  Crosby,  out  of  her  interest  on  said  real 
estate,  made  a  pretended,  collusive,  and  fraudulent  sale  thereof  to 
said  Farmers'  Bank  of  Andrew  County  for  the  pretended  sum  of  %1,000. 

That  said  real  estate  is  susceptible  of  division,  said  three  and  one- 
half  acre  tract  of  land  containing  said  Rosendale  Mills,  being  used  for 
milling  purposes,  is  entirely  separate  in  its  situation,  nature  and  use 
from  the  remainder  of  said  twelve  acre  tract  of  land,  which  lies  adjoin- 
ing to  and  is  part  of  the  town  of  Rosendale,  and  said  tracts  well  may 
be  and  frequently  have  been  sold  and  conveyed  separately,  all  of 
which  defendant  Crank  well  knew.  But  that  defendant  y<;/^«  W. 
Crank,  sheriff  as  aforesaid,  conspiring  with  the  other  defendants  to 
cheat  and  defraud  plaintiffs,  failed  and  refused  to  divide  said  real 
estate  or  to  offer  the  same  for  sale  in  separate  tracts,  though 
requested  by  plaintiffs  to  do  so,  but  proceeded  under  the  orders  and 
directions  of  his  co-conspirators  aforesaid  and  for  their  benefit  to 
offer  the  whole  of  said  real  estate  for  sale  and  refused  to  notice  any  bid 
for  one  of  said  tracts,  though  he  well  knew  that  either  of  the  same  was 
well  worth  and  would  sell  for  more  than  the  full  amount  of  said  mort- 
gage and  execution. 

That  plaintiff,  Harriet  Crosby,  after  said  real  estate  was  offered  for 
sale  by  said  sheriff  as  aforesaid,  and  before  any  part  thereof  was 
stricken  off  or  sold,  bid  for  the  aforesaid  three  and  one-half  acre  tract 
of  land  the  sum  of  %750,  the  same  being  the  highest  and  best  bid  for 
said  tract  at  said  sale,  and  exceeding  the  whole  amount  due  on  the 
aforesaid  mortgage,  with  all  interest  and  costs.  That  said  sheriff 
refused  to  accept  or  notice  said  bid,  but  proceeded  to  sell  all  of  the 
real  estate  aforesaid  to  the  said  Farmers  Bank  of  Andrew  County  for  a* 
bid  of  %1,000. 

That  the  eight  acre  tract  of  land  that  defendant  Crank  attempted 
to  sell  and  convey  to  said  Farmers'  Bank  of  Andrew  County,  in  addi- 
tion to  the  aforesaid  three  and  one-half  acre  tract  is  of  the  value  of 
%1,000,  that  prior  to  the  time  the  aforesaid  real  estate  was  purchased 
at  said  sale  by  the  defendant,  the  Farmers  Bank  of  Andrew  County,  said 
defendant  had  conveyed  the  same  by  deed  of  general  warranty  to 
defendants,  H.  B.  Watson,  James  H.  Watson  and  J.  M.  Elrod. 
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Plaintiffs  pray  that  the  court  by  its  order  and  decree  divest  defend- 
ants the  Farmers  Bank  of  Andrew  County.,  H.  B.  Watson.,  James  H. 
Watson  and  J.  M.  Elrodoi  any  title  acquired  to  the  real  estate  afore- 
said by  or  through  said  sale  by  defendant,  John  W.  Crank.,  as  afore- 
said, and  to  declare  and  decree  said  sale  null  and  void,  and  plaintiff, 
Harriet  Crosby^  tenders  into  the  court  the  sum  of  %150  bid  by  her 
on  the  aforesaid  three  and  one-half  acre  tract  of  land,  and  asks  that 
the  court  order  and  decree  that  the  title  thereof  be  vested  in  her 
fee  simple,  and  that  said  sheriff  be  ordered  to  execute  and  deliver  a 
deed  in  the  usual  form  conveying  to  said  Harriet  Crosby,  said  three 
and  ofie-half  acre  tract  by  proper  description,  by  metes  and  bounds 
in  consideration  of  the  said  sum  of  %150  so  bid  at  said  sale  as  afore- 
said, and  for  all  other  proper  relief. 

[{Concluding  with  signature  of  attorney  as  in  Form  No.  <59^i,)]^ 

{p)  Answer. 

Form  No.  i  4  i  5  8 . 

(Precedent  in  Shear  v.  Robinson,  18  Fla.  387.)* 

\{Title  of  court  and  cause  as  in  Form  No.  6997. y^ 

Now  come  the  defendants  by  their  attorneys,  David  S.  Walker,  Jr., 
and  E.  M.  Hopkins,  and  in  answer  to  the  allegations  set  forth  in  the 
petition  of  William  L.  Robinson,  filed  in  this  cause,  say:  That  true  it 
is,  as  alleged  in  said  petition,  that  said  plaintiff  bid  eight  thousand 
dollars  for  the  property  of  these  defendants,  which  was  sold  by  the 
said  master  on  \hz  first  Monday  in  June,  i878,  under  a  decree  of  fore- 
closure in  favor  of  said  plaintiffs  against  these  defendants  for 
$3336.91-100,  and  that  the  said  property  was  knocked  down  and  sold 
to  the  said  plaintiff  at  the  sum  of  eight  thousand  doWars. 

2.  And  that  it  is  also  true  as  alleged  by  said  plaintiff,  that  these 
defendants  on  the  frst  day  oi  August,  i877,  executed  a  lease  of  their 
plantation  to  the  said  plaintiff  for  fve  years,  and  also  a  mortgage  on 
said  plantation  and  personal  property  on  the  same  day,  said  mort- 
gage being  a  security  for  the  payment  of  fifteen  hundred  and  ninety 
dollars  and  advances  to  be  made  by  the  plaintiff  to  these  defendants 
not  to  exceed  two  thousand  dollars,  but  that  these  two  instruments  of 
writing  were  but  one  contract  and  were  so  considered  at  the  time 
they  were  executed  by  all  parties  thereto,  both  being  signed  at  one 
and  the  same  time,  and  it  being  considered  that  a  violation  of  any 
of  the  provisions  of  one  of  them  would  be  a  violation  of  the  other; 
that  is  to  say  that  they  were  related  to  each  other,  and  were  both 
taken  together,  an  entire  contract. 

3.  That  it  is  also  true  that  on  about  the.  10th  oi  January,  iS78, 
these  defendants  did  sign  an  answer  to  the  bill  filed  against  them  by 
the  plaintiff  confessing  the  allegations  set  forth  in  the  said  bill,  but 
that  it  is  wholly  untrue  that  the  said  plaintiff  did   on  the  4^h  day  of 

1.  The  matter  to  be  supplied  within  supra,  note  3,  p.  833;  for  the  reply  to 
[]  will  not  be  found  in  the  reported  this  answer  see  JwyVa,  Form  No.  14159, 
case.  and   note  as  to  the  disposition  of  the 

2.  For   the  petition  in  this  case  see  case. 
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January^  i878,  or  at  any  other  time,  become  the  purchaser  of  all  the 
right,  title  and  interest  of  these  defendants  in  the  said  real  and  per- 
sonal property,  or  that  these  defendants  ever  conveyed  to  him  in  fee 
simple  absolute,  their  or  either  of  their  interest  in  said  real  and  per- 
sonal property.  It  is  true  that  these  defendants  did,  on  or  about 
the  lO^A  day  oi  January,  iB78,  execute  an  instrument  of  writing  to 
the  said  plaintiff  for  the  purpose  of  securing  the  amount  of  money 
then  claimed  by  the  said  plaintiff  to  be  due  under  the  said  mortgage, 
to  wit:  The  said  ^1,590  and  %l,2Jf6.90  advances  already  made  under 
the  said  mortgage,  and  also  %500  additional  thereto,  then  and  there 
advanced  to  these  defendants;  and  that  said  plaintiff  never  until  now 
has  claimed  that  by  virtue  of  said  instrument  of  writing,  he  was  the 
purchaser  of  the  fee  simple  absolute  of  said  property. 

4.  That  under  the  said  mortgage  the  plaintiff  agreed,  in  considera- 
tion of  the  premises  therein  mentioned,  to  advance  to  the  defendants 
t7vo  thousand  doWsLVS  in  money,  provisions,  supplies,  etc.,  but  that 
after  advancing  to  them  only  %l,2Jf6.91-lQ0  he  refused  to  make  any 
more  advances  without  further  security,  and  on  the  J^h  day  oi  January, 
iS78,  commenced  proceedings  to  foreclose  the  said  mortgage;  that 
the  said  $3,336.91-100,  the  amount  of  the  decree  rendered  in  pursu- 
ance of  the  prayer  of  the  said  bill,  was  taken  together,  the  amount 
of  the  said  note  for  $1,590  and  $1,7^6.91-100,  claimed  by  the  plaintiff 
to  have  been  advanced  to  these  defendants,  including  the  said  sum 
of  Jive  hundred  doUsLTs  paid  to  them  at  the  time  of  executing  the  pre- 
tended deed,  on  or  about  the  lOi/t  day  of  January,  iS78;  and  that  it 
is  this  same  amount  of  ^,336.91-100  and  identically  the  same  money 
that  is  stated  as  the  consideration  of  the  pretended  deed;  that  is,  the 
said  pretended  deed  was  made  for  the  purpose  of  securing  the  said 
sum  of  $1,590  and  $1,7^6.91-100  of  advances,  which  had  been  made 
from  the  date  of  the  mortgage  up  to  the  date  of  the  pretended  deed. 
The  only  difference  between  the  consideration  of  the  mortgage  and 
the  consideration  of  the  pretended  deed  being  that  the  mortgage  was 
given  to  secure  the  $1,590  and  the  $2,000  to  be  advanced,  and  the 
pretended  deed  being  to  secure  the  said  $1,590  and  $1,74-6.91-100, 
the  latter  amount  being  that  portion  of  the  said  /wo  thousand  dollars 
then  claimed  to  have  been  actually  advanced;  that  at  the  time  these 
defendants  executed  the  pretended  deed  the  plaintiff  had  their  con- 
fession of  the  allegations  set  forth  in  the  bill  which  claimed  from 
these  defendants  $5,555.9i-i0^,  which  ^^zs  five  hundred  doWzx^  more 
than  these  defendants  then  owed  the  said  plaintiff,  and  that  the  said 
plaintiff  paid  to  them  this  amount  to  make  out  the  said  sum  of 
$3,336.91-100;  that  these  defendants  received  no  consideration  what- 
ever for  executing  the  said  pretended  deed  since  it  was  already  their 
right  under  the  mortgage  to  have  the  said  five  hundred,  dollars 
advanced  to  them,  and  the  plaintiff  already  had  their  confession  of 
judgment  for  the  same,  and  in  justice  under  the  mortgage  they 
had  a  right  to  receive  from  the  plaintiff,  by  way  of  advances, 
$253.09-l(X)\xi  addition  to  \.\it$l,746.91-100\i^  had  already  advanced, 
since  it  would  require  that  much  to  make  the  full  amount  of  tivo 
thousand diO\\zx%,  the  amount  promised  by  the  plaintiff  to  be  advanced 
under  the  mortgage;  that  it  is  probably  true  that  plaintiff's  counsel 
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advised  him  that  it  would  place  his  title  in  a  clearer  and  better 
apparent  condition  to  foreclose  the  mortgage  and  purchase  the  prop- 
erty, for  certainly  such  advice  was  correct  and  good  law,  as  plaintiff 
had  no  title  and  could  not  obtain  one  otherwise.  But  if  true,  as 
alleged,  that  plaintiff's  counsel  advised  him  that  he  would  not  have 
to  pay  these  defendants  the  amount  he  should  bid  off  for  after 
deducting  the  amount  due  from  these  defendants  to  him,  such  advise 
was  given  upon  the  false  representations  of  said  plaintiff  to  his 
counsel,  that  he  was  already  the  owner  of  the  fee  simple  title  to  the 
said  property;  and  that  even  if  such  advise  was  given  by  counsel 
with  a  full  knowledge  of  the  facts,  it  would  not  relieve  the  plaintiff 
from  the  obligation  of  paying  the  purchase  money. 

[5-]6.  That  plaintiff's  allegation  that  the  said  R.  S.  Williams^  who 
bid  %1^900  at  said  sale,  bid  said  amount  for  the  purpose  of  annoying 
said  plaintiff  and  causing  him  expense,  is  entirely  untrue,  the  fact 
being  that  the  said  Williams  bid  said  amount  with  the  intention  of 
buying,  and  was  ready,  able  and  willing  to  pay  said  amount  had  the 
property  been  knocked  down  and  sold  to  him;  that  it  is  untrue  that 
the  said  property  is  not  worth  more  than  ^,336.91-100,  and  that  the 
true  value  of  the  real  estate  with  improvements  is  about  ^13,000,  these 
defendants  having  paid  therefor,  in  i870,  on  the  23d  day  of  April, 
($11,920)  eleven  thousand  nine  hundred  and  twenty  dollars,  and  on  the 
17th  day  of  February,  i871,  one  thousand  dollars  more,  making  in  all 
($12,920)  twelve  thousand  nine  hundred  and  twenty  dollars,  as  shown  by 
the  deeds  of  Eliza  Williams  and  Joseph  John  Williams  her  husband, 
to  Eliza  E.  Shear,  one  of  these  defendants,  recorded  in  the  clerk's 
office  of  Leon  county,  Book  F,  pp.  359  and  617,  and  that  the  lowest 
estimate  of  the  worth  of  the  personal  property  is  ten  thousand dio\\3.rs. 
Defendant  further  says  that  the  said  pretended  deed  oi  January,  i878, 
was  given  not  only  utterly  without  legal  and  valid  consideration  as 
aforesaid,  but  that  it  was  obtained  from  these  defendants  by  an 
oppressive  and  fraudulent  use  of  the  mortgage,  which  the  said  Rodin- 
son  had  already  obtained  from  these  defendants,  and  by  the  false  and 
fraudulent  contrivances  of  the  said  Robinson  and  one  Cora  VanNess, 
the  sister  of  the  said  Eliza  E.  Shear,  by  the  aid  of  the  said  mortgage; 
that  after  the  said  mortgage  was  given  these  defendants  no  longer  had 
control  of  their  own  affairs;  that  the  said  Robinson  claimed  that  all 
their  property  was  under  his  control,  and  that  he  took  and  held  pos- 
session of  all  their  said  property,  thereby  rendering  it  utterly  impos- 
sible for  either  of  these  defendants  to  obtain  the  means  of  living 
except  through  the  said  Robinson,  and  that  they  were  utterly  depend- 
ent upon  him  for  support;  that  he  and  the  said  Cora  VanNess,  by  false 
and  fraudulent  representations,  induced  the  said  Eliza  E.  Shear  to 
leave  Tallahassee,  where  they  were  then  living,  and  go  into  the 
country,  the  said  Robinson  refusing  to  advance  any  more  to  the 
said  defendants  unless  they  would  go  into  the  country,  where  they 
finally,  being  persuaded  by  said  false  representations  and  threats  of 
the  said  parties,  concluded  to  go,  and  did  go  on  or  about  the  30th  day 
of  August,  i877;  that  having  gone  into  the  country  they  were  liter- 
ally and  absolutely  at  the  mercy  of  the  said  Robinson  and  his  co-con- 
spirator, Cora  VanNess.   Having  no  means  whatever,  and  no  friends  to 
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whom  they  could  apply  for  advice  and  assistance,  that  it  was  from 
absolute  necessity,  in  order  to  procure  means  to  live  and  be  able  to 
remove  from  the  country,  where  they  were  subjected  to  the  most 
cruel  surveillance  and  constraint  of  the  said  Cora  VanNess  and  from 
the  absolute  impossibility  of  getting  subsistence  from  any  one  else 
than  the  said  Robinson,  that  induced  them  to  execute  the  said  pre- 
tended deed;  that  being  absolutely  in  the  power  of  the  said  Robinson, 
unable  to  live  without  his  assistance,  and  virtually  in  prison  in  a 
sequestered  place  in  the  country,  seven  miles  from  Tallahassee,  without 
the  means  of  leaving  said  place  without  walking,  unless  by  the  con- 
sent and  order  of  the  said  Robinson,  and  watched  by  the  said  Cora 
VanNess,  the  said  defendant,  LeRoy  N.  Shear,  being  reduced  to  a 
state  of  perfect  helplessness  of  body  in  consequence  of  deprivation 
and  sickness,  and  the  said  defendant  being  utterly  dependent  upon 
her  own  exertion,  and  reduced  to  a  perfect  state  of  distress  both  of 
mind  and  body,  these  defendants  found  it  impossible  to  avoid  the 
temptation  of  signing  said  paper  with  the  inducement  offered  them  of 
{%50O)  five  hundred  dollars,  with  which  they  would  be  able  to  provide 
for  their  immediate  necessities  and  leave  the  place  where  they  were 
enduring  so  much  suffering;  that  it  was  understood  at  the  time  of  the 
execution  of  said  paper  that  it  was  intended  as  a  security  for  the 
money  already  advanced  by  the  said  Robinson  to  these  defendants,  and 
the  %zxA  five  hundred  ^Q)\\2iX%  advanced  to  them  at  the  time  of  the  execu- 
tion of  the  said  paper,  and  that  the  said  Robi?ison  gave  to  these 
defendants  a  written  paper  at  the  time  said  pretended  deed  was  exe- 
cuted for  the  purpose  of  showing  that  the  said  deed  was  executed  for 
that  purpose. 

Defendants  further  allege  that  the  said  Eliza  E.  Shear  did  not 
acknowledge  on  the  Jfih  day  oi  January,  iS78,  or  at  any  other  time, 
upon  a  separate  and  private  examination,  separate  and  apart  from 
her  said  husband,  L.  jV.  Shear,  before  a  justice  of  the  peace  or  any 
other  officer  or  person  appointed  by  law  to  take  such  acknowledg- 
ment, that  she  executed  the  said  deed,  bearing  date  January  4,  iS78, 
freely  and  without  fear  or  compulsion  from  her  said  husband;  that 
the  only  acknowledgment  she  made  to  or  before  any  such  officer  or 
person,  was  before  J.  D.  Pepper,  a  justice  of  the  peace,  in  the 
presence  of  her  said  husband,  in  reply  to  the  said  Pepper,  who  asked 
her  if  she  acknowledged  the  execution  of  said  deed,  or  words  to  that 
effect;  that  the  said  deed,  and  every  thing  connected  therewith  that 
she  ever  did  was  at  one  and  the  same  time,  in  the  presence  of  Mr. 
Malambre,  Mr.  Lester  and  Mr.  J.  D.  Pepper,  and  her  husband,  while 
they  were  all  very  near  together  in  the  same  room,  and  at  the  same 
table,  and  that  she  never  was  separately  and  apart  from  her  husband 
examined  by  the  said  Pepper  or  any  other  officer  or  person,  as  to  her 
execution  of  the  said  pretended  deed,  having  had  no  conversation 
with  the  said  Pepper  except  that  referred  to  in  the  presence  of  her 
said  husband,  Lester  and  Malambre. 

Defendants  further  say  that  it  is  untrue  as  represented  by  the 
said  Robinson  in  his  petition  that  these  defendants,  as  soon  as  they 
were  apprised  of  the  facts  set  forth  in  said  petition,  executed  to 
him  the  said  instrument  therein  spoken  of;  on  the  contrary,  the  facts 
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as  set  forth  in  said  petition  were  never  stated  to  these  defendants 
by  the  said  Robinson,  and  if  they  had  been  so  stated  these  defendants 
could  never  have  been  induced  by  such  a  statement  of  facts  as  these 
to  sign  said  paper;  that  the  truth  in  regard  to  the  execution  of  the 
paper  referred  to  by  said  petition  is  that  these  defendants  were 
informed  by  letter  from  D.  S.  Walker,  Jr.,  and  E.  M.  Hopkins  in  Tal- 
lahassee of  the  sale  of  said  property  and  the  price  for  which  it  was 
sold,  and  that  Robinson  was  the  purchaser,  and  these  defendants, 
knowing  their  right  in  the  premises,  provided  the  sale  was  a  legal 
and  fair  one,  to  the  balance  of  the  purchase  money,  after  paying 
Robinson  the  amount  of  his  decree  of  foreclosure,  requested  the  said 
Walker  and  Hopkins,  by  a  letter  dated  the  Qth  day  oi  June,  iS78,  to 
represent  their  rights  in  the  premises;  that  about  the  l^lk  day  of 
June,  i897,  the  sddA  Robinson  came  to  the  house  of  these  defendants 
at  Cedar  Key,  Florida,  and  represented  to  them  that  the  Hon.  P.  W. 
White,  Judge  of  this  court,  had  passed  upon  the  rights  of  these 
defendants  in  the  premises  and  decided  that  they  had  no  just  claim 
against  sn'id  Robinson;  Robinson  also  stated  that  these  defendants  had 
been  imposed  upon  by  T>.  S.  Walker,  Jr.,  E.  M.  Hopkins  and  R.  S. 
Williams,  by  fraudulent  representations  in  order  to  get  the  use  of 
their  names  for  the  purpose  of  making  money  out  of  him,  the  said  Rob- 
inson ;  and  that  the  said  Walker  &  Hopkins  and  Williams  were  endeavor- 
ing to  blackmail  him,  and  that  it  would  be  in  the  highest  degree 
dishonorable  for  these  defendants  to  allow  the  said  Walker  &•  Hopkins 
to  proceed  furth.er,  and  for  defendants  to  refuse  to  sign  said  paper. 
He  also  stated  that  the  whole  thing  was  a  conspiracy  on  the  part  of 
the  said  Walker,  Hopkins  and  Williams  to  defraud  him.  He  stated  to 
these  defendants  that  unless  said  sale  was  set  aside,  certain  creditors 
of  theirs,  whom  the  said  Robinson  had  agreed  to  pay  and  had  a  mort- 
gage against  these  defendants  to  secure  him  for  so  doing,  would 
have  a  right  to  collect  their  money  out  of  these  defendants,  and  that 
they  would  be  after  these  defendants  like  a  pack  of  sharks. 

Defendants  further  say  that  Robinson  brought  with  him  the  said 
paper  already  written,  and  said  that  Hon.  J.  T.  Benard,  in  whom 
these  defendants  had  the  utmost  confidence,  had  prepared  it,  and 
said  that  these  defendants  ought  in  honor  to  sign  it.  Robinson  also 
showed  to  these  defendants  another  paper  purporting  to  be  an  opin- 
ion of  the  Hon.  Geo.  P.  Raney,  for  whose  legal  opinion  these  defend- 
ants entertained  the  highest  estimation,  to  the  effect  that  these 
defendants  had  no  rights  in  the  premises;  and  these  defendants, 
becoming  convinced  from  the  fraudulent  representation  of  the  said 
Robinson  that  the  sale  was  illegal  and  fraudulent,  and  that  it  would 
be  dishonorable  to  hold  the  said  Robinson  to  it,  they  executed  the 
said  paper,  understanding  that  said  paper  amounted  to  nothing  more 
than  an  acknowledgment  that  they  had  no  right  to  claim  the  balance 
of  the  purchase  money  which  the  said  Robinson  had  bid  at  said  sale  of 
the  said  property,  because  said  sale  was  an  illegal  and  fraudulent  one; 
that  the  said  paper  was  a  very  long  one,  and  that  they  signed  it 
without  advice  from  any  one;  that  they  did  not  read  said  paper,  but 
that  the  said  Robinson  pretended  to  read  it  to  them;  that  he  did  not 
read  that  portion  of  said  paper  which  stated  that  the  master  was 
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authorized  to  make  deeds  to  the  said  Robinson^  that  they  did  not 
know  when  they  signed  said  paper  that  it  contained  any  such  provi- 
sion, and  that  what  else  of  said  paper  that  was  read  to  them  by  said 
Robinson  they  considered  to  be  simply  an  acknowledgment  of  the  exe- 
cution of  said  deed  of  conveyance  made  by  these  defendants  to  the 
said  Robinson  in  January^  iS78,  which  was  meant  to  operate  as  a 
security  of  %3, 336. 9 1-100,  which  the  said  Robinson  claimed  to  be  due  to 
him  from  these  defendants;  and  that  said  paper  was  to  be  construed 
and  understood  in  all  of  its  provisions  by  the  said  conveyance  exe- 
cuted as  aforesaid  in  June,  i877;  that  is  to  say,  that  the  nature  of  the 
papers  were  the  same,  and  that  the  terms  of  sale  and  conveyance  used 
in  said  paper  were  to  be  taken  to  mean  the  same,  and  to  have  the 
same  course  and  effect  as  they  had  in  the  said  conveyance  of  Janu- 
ary, iZ78;  that  the  last  mentioned  conveyance  being  under  the  laws 
of  Florida  a  mortgage,  so  the  said  paper  referred  to  in  the  petition, 
as  to  its  reference  thereto  was  intended  to  speak  in  the  same  lan- 
guage as  to  its  legal  effect,  the  one  paper  merely  following  the  other 
and  being  construed  by  the  other,  and  that  such  paper  was  executed 
without  any  consideration. 

Defendants  further  say  that  the  said  paper  mentioned  in  said  peti- 
tion, which  said  Robinson  says  was  given  by  him  to  these  defendants, 
stating  that  he  would  sell  the  property  to  Mrs.  E.  E.  Shear,  was  in 
fact  executed  by  said  Robinson  at  the  same  time  the  said  pretended 
deed  was  signed  by  these  defendants,  and  that  it  was  explicitly  and 
perfectly  understood  and  agreed  by  the  said  Robinson  and  these 
defendants  that  the  said  paper  should  operate  as  a  defeasance  of  said 
conveyance, and  the  evidence  over  the  sa\d Robinsons  own  signature; 
that  the  said  conveyance  was  made  for  the  purpose  of  securing  the 
payment  of  %3,336.9 1-100,  the  consideration  mentioned  in  said  deed, 
and  the  said  paper  was  not  destroyed  by  consent  of  all  parties,  but 
that  the  said  Robinson  fraudulently  destroyed  the  said  paper  while  at 
these  defendants'  house  in  Cedar  Key  on  the  occasion  referred  to, 
after  he  had  pretended  to  make  a  true  copy  thereof  at  the  request  of 
these  defendants. 

[(^Concluding  with  signature  of  attorneys  and  verification  by  Eliza  E. 
Shear. )Y 

(r)  Reply. 

Form  No.  1 4  i  5  9  . 

(Precedent  in  Shear  v.  Robinson,  18  Fla.  396.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  6P97.)]^ 
The  petitioner,  Robinson,  replying  to  the  answer  of  defendants  to 
his  petition  to  set  aside  the  sale,  says: 

1.  The  matter  to  be  supplied  within  made  referring  the  entire  matter  to  the 
[]  will  not  be  found  in  the  reported  referee.  The  referee  decreed  "that 
case.  the  sale  be  set  aside  and  the  complain- 

2.  For  the  petition  in  this  case  see  ant  be  relieved  from  the  liability  of 
supra,  note  3,  p.  833;  for  the  answer  in  his  bid,"  etc.  On  appeal  by  defend- 
this  case  see  supra.  Form  No.  14158.  ants,   the  supreme  court  reversed  the 

In  this  case,  after  taking  the  testi-  referee's  decree.  Upon  the  petition  for 
mony  and  filing  exhibits,  an  order  was     rehearing    by    the    complainant,    the 
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1.  That  the  mortgage  of  August  1,  i877,  was  made  to  secure  the 
note  for  %1,590  and  such  an  amount  of  advances  as,  with  said  note, 
would  or  might  amount  to  %2,000,  and  not  to  secure  any  other  or 
greater  amount;  that  such  was  the  contract  between  the  parties,  and 
petitioner  denies  each  and  every  statement  to  the  contrary  hereof 
made  in  said  answer. 

2.  Petitioner  denies  each  and  every  statement  in  said  answer 
alleging  or  pretending  that  said  mortgage  and  the  lease  thereon 
referred  to  were  one  contract,  or  considered  or  made  as  one  contract, 
but  says  they  were  separate  and  distinct  contracts. 

3.  Petitioner  says  that  the  answer  to  the  bill  of  complaint  in  said 
answer  was  signed  on  the  JfJh  day  of  January,  iS78,  and  not  on  the 
lOtA  day  o(  January,  a.  d.  i878. 

4.  Petitioner  denies  each  and  every  statement  made  in  said  answer 
to  said  petition  alleging  or  pretending  that  said  deed  of  January  J^, 


supreme  court  denied  the  petition  and 
entered  a  final  decree  that  the  decree 
made  by  the  referee  setting  aside  the 
sale  of  the  mortgaged  premises  be  re- 
versed and  that  the  cause  be  remanded 
to  the  circuit  court  with  directions  that 
a  decree  be  entered  in  said  cause  to  the 
effect  "that  the  said  William  L.  Robin- 
son, within  thirty  days  after  the  entry  of 
said  decree,  be  required  to  pay  to  the 
master,  W.  K.  Beard,  or  to  such  other 
master  as  may  be  appointed,  the  balance 
of  the  purchase-money  bid  by  him  at  the 
sale  of  said  property,  after  deducting  the 
amount  due  to  him  under  the  original 
decree,  which  amount  shall  be  ascer- 
tained by  said  master,  and  interest  at 
the  rate  of  eight  per  cent,  per  annum 
upon  said  balance  from  the  date  of  said 
sale.  Whereupon  the  said  sale  will 
stand  confirmed,  and  said  master  is 
directed  upon  such  payment  to  make 
deeds  to  said  Robinson  of  all  of  said  real 
and  personal  property,  but  that  should 
said  Robinson  fail  to  pay  said  master 
said  sums  of  money  in  the  time  above 
specified,  said  master  shall  sell  all  said 
real  and  personal  property  in  the  man- 
ner directed  by  the  said  original  decree 
for  cash,  to  be  paid  on  the  day  of  sale, 
and  that  the  said  sale  shall  be  at  the 
risk  of  the  said  Robinson,  and  if  the 
highest  bidder  at  said  sale  shall  fail 
then  and  there  immediately  to  pay  the 
purchase-money  the  master  may  re- 
ject said  bid  and  sell  said  property 
again,  or  postpone  the  sale  to  some 
other  day.  and  that  said  master  is 
"directed  to  deliver  to  the  purchaser 
when  he  shall  have  complied  with  his 
purchase  all  of  said  property.  And 
that  said  master,  with  the  proceeds  of 
said  resale  pay  first  the  costs  incurred 


since  the  filing  of  said  petition  to  set 
aside  the  sale,  including  the  costs  ad- 
judged against  said  Robinson  in  the 
Supreme  Court,  and  the  remainder 
towards  the  payment  and  satisfaction 
of  said  amount  which  shall  be  found  by 
said  master  to  be  due  Eliza  E.  Shear 
by  the  effect  of  said  original  decree, 
and  interest  as  aforesaid,  by  deducting 
from  the  amount  of  Robinson  s  bid  of 
%8,ooo  the  amount  due  to  him  at  the 
time  of  said  sale,  and  if  there  should 
not  be  enough  for  that  purpose,  that 
execution  be  issued  against  the  said 
Robinson  for  any  balance  that  may  re- 
main after  applying  said  proceeds,  to 
be  levied  as  other  executions  at  law, 
and  that  should  there  be  a  surplus  over 
and  above  the  said  sum  which  shall  be 
found  due  said  Eliza  E.  Shear  and  said 
costs,  together  with  interest,  the  mas- 
ter  shall  hold  said  balance  subject  to 
the  order  of  the  Circuit  Court.  And 
that  said  master,  when  he  shall  have 
fully  obeyed  this  order,  forthwith  re- 
port his  doings  thereon  to  the  Circuit 
Court  for  confirmation,  and  that  such 
further  proceedings  be  had  thereon  as 
are  consonant  with  the  rules  of  plead- 
ing and  practice  in  chancery  in  that 
court  and  this  decree.  And  it  is 
further  ordered  by  this  court  that  said 
William  L.  Robinson  be  and  he  is  here- 
by ordered  and  enjoined  that  the  said 
personal  property  be  not  sold,  or  in 
any  manner  removed  or  disposed  of  by 
him,  his  servants  or  agents,  until  he 
shall  have  complied  with  the  terms  of 
the  sale  made  to  him  by  the  master  by 
paying  the  amount  found  to  be  due  to 
Mrs.  Eliza  E.  Shear  as  aforesaid  to  said 
master,  or  until  the  further  order  of  the 
Circuit  Court." 
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i87<9,  claimed  in  said  petition  to  have  been  executed  and  made  and 
intended  as  a  deed  in  fee  simple  absolute,  was  made  or  intended  as 
a  security  or  mortgage,  and  not  as  a  conveyance  in  fee  simple  absolute, 
of  the  property  covered  thereby. 

5.  Petitioner  further  says  that  said  deed  claimed  by  him  to  be  a 
deed  in  fee  simple  absolute,  was  made  and  executed  on  the  Jfih  day 
oi  January,  i878.  Petitioner  further  says  that  all  sums  advanced 
and  advances  made  by  him,  over  and  above  $2,000  (including  the 
said  note  for  $1,590  aforesaid),  were  not  in  fact  covered  by  the 
security  of  the  original  mortgage  agreement,  and  one  of  the  reasons 
why  petitioner  refused  to  make  any  further  advances,  after  having 
advanced  the  sum  of  $1,246.91-100  in  addition  to  said  note,  was  that 
he  found  that  he  had  already  advanced  beyond  such  mortgage 
security,  and  had  no  security  in  fact  for  the  same  over  and  above  an 
amount  which,  with  said  $1,590  and  interest,  would  be  equal  to  said 
sum  of  $2,000.  Defendant  denies  that  said  sum  of  $500  was  a  loan 
or  advance  to  defendants,  but  says  it  was  a  cash  payment  made  under 
the  agreement  to  sell  said  property  in  fee  simple.  And  defendant 
denies  each  and  every  statement  in  said  answer,  and  particularly  in 
the  fourth  paragraph  thereof,  inconsistent  herewith;  and  further 
denies  each  and  all  the  allegations  made  in  ^2\A  fourth  paragraph  of 
said  answer. 

6.  Petitioner  denies  each  and  every  allegation  in  said  answer 
intimating  that  he  made  any  false  representations  to  his  counsel. 

7.  Petitioner  denies  the  sixth  paragraph  of  the  said  answer,  and 
the  allegations  in  the  seventh  paragraph  of  said  answer  as  to  the  value 
of  the  real  estate. 

8.  Petitioner  denies  each  and  all  the  allegations  made  in  said 
answer  charging  that  said  deed  was  given  without  legal  and  valid 
consideration,  and  says  the  contrary  thereof  is  true,  and  denies  that 
the  said  deed  was  obtained  by  an  oppressive  and  fraudulent  use  of 
said  mortgage  or  by  false  and  fraudulent  contrivance  of  petitioner 
and  the  said  Cora  VanNess.  Defendant  denies  that  he  ever  took  or 
claimed  to  have  the  control  or  possession  of  any  property  of  defend- 
ants, or  either  of  them,  illegally,  or  except  under  and  by  virtue  of 
said  lease  or  deed,  and  says  that  his  possession  of  the  property  cov- 
ered by  them  was  taken  with  the  consent  of  defendants  and  in  accord- 
ance with  the  meaning  and  intention  of  said  instrument.  Petitioner 
denies  that  he  and  said  Cora  VanNess,  by  false  and  fraudulent  repre- 
sentations, induced  said  E.  E.  Shear  to  leave  Tallahassee  and  go  into 
the  country,  and  says  if  said  Cora  VanNess  did  so  (which  he  denies) 
he  was  not  concerned  in  or  a  party  to  it.  Petitioner  denies  that  he 
ever  refused  to  make  more  advances  unless  they  would  go  into  the 
country,  or  even  persuaded  them  by  false  representations  or  other- 
wise to  go  into  the  country.  Petitioner  may  have  advised  them  that 
it  was  better  for  them  to  go  into  the  country.  Petitioner  says  said 
deed  was  the  free  and  voluntary  act  of  the  defendants,  and  denies 
each  and  every  allegation  to  the  contrary  made  in  said  answers  in  so 
far  as  he  and  the  said  Cora  VanNess  are  concerned,  or  has  or  ever 
had  any  knowledge  or  information,  and  denies  each  and  every  allega- 
tion in  said  answer  attributing  to  him  in  any  manner  any  improper 
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influence,  or  the  use  of  any  improper  means,  or  the  taking  advantage 
of  any  necessities  or  suffering,  or  suffering  condition  of  the  defend- 
ants, in  the  matter  of  said  deed  or  contract  of  sale;  but  says  it  was 
an  open,  fair  contract,  and  he  never  heard  any  dissatisfaction 
with  the  same  expressed  or  intimated  until  after  the  first  Monday  in 
June.,  A.  D.  1 87^.  Petitioner  denies  all  that  is  stated  between  the 
word  "that,"  in  9th  line  of  10th  page,  and  the  word  "paper,"  on  the 
next  to  the  last  line  of  the  11th  page. 

9.  Petitioner  denies  that  he  gave  any  paper  to  defendants  for  the 
purpose  of  showing  that  said  deed  was  intended  as  a  security,  and 
Gays  that  the  only  paper  given  by  the  said  Robinson  to  them,  or  either 
of  them,  was  the  one  mentioned  in  the  petition  agreeing  to  sell  said 
property  back  to  Mrs.  E.  E.  Shear,  and  that  this  was  not  given  till 
after  said  deed  had  been  executed,  and  was  not  a  part  of  the  original 
agreement  of  sale,  but  was  proposed,  agreed  upon  and  executed 
several  days  after  the  execution  of  the  deed,  and  on  the  10th  day  of 
January,  a.  d.  i875. 

Petitioner  says  said  deed  was  executed  by  said  E.  E.  Shear  freely 
and  voluntarily,  and  that  she  did  on  a  separate  or  private  examina- 
tion, before  one  J.  D.  Pepper,  a  justice  of  the  peace,  in  and  for  Leon 
county,  Fla.,  separate  and  apart  from  her  husband,  acknowledge 
that  she  executed  the  same  freely,  and  without  any  fear  or  compulsion 
from  her  husband,  and  petitioner  denies  each  and  all  statements 
made  in  said  answer  to  the  contrary  hereof. 

Petitioner  further  replying  to  the  defendants'  answer,  says  that  said 
instrument  referred  to  therein  as  being  executed  in  Cedar  Key  in 
June,  i878,  was  executed  under  the  circumstances  and  for  the  pur- 
pose, and  in  the  manner  stated  in  an  affidavit  of  petitioner,  filed  here- 
with, marked  "^,"  and  any  and  all  statements  to  the  contrary  thereof 
are  false,  and  said  affidavit  is  hereby  made  a  part  of  this  reply  in  so  far 
as  it  relates  to  said  paper,  its  meaning,  purpose  and  execution,  and 
the  petitioner  denies  all  statements  in  said  answer  concerning  said 
paper,  its  meaning,  purpose  or  execution  to  the  contrary  of  the  state- 
ment made  in  said  affidavit. 

Petitioner  denies  everything  stated  in  the  answer  material  to  be 
denied,  etc. 

[Wherefore  petitioner  prays  as  in  his  petition. 

(^Concluding  with  signature  of  attorneys.')^ 

(</)  Order  Setting  Aside  and  Directing  Resale.^ 

1.  The  matter  to  be  supplied  within  Irregularities  complained  of  must  be 
[  ]  will  not  be  found  in  the  reported  stated  in  the  affidavits,  in  the  notice  of 
case.  motion  and  in  the  order  itself.     Under 

2.  'SM.iX'b— Who  may  Order. — A  judge  Hun's  N.  Y.  Ct.  Rules,  No.  37,  it  is  not 
at  chambers  in  another  county  than  the  sufficient  to  state  alleged  irregularities 
one  in  which  an  action  is  pending  can-  in  the  moving  affidavits  alone,  but  the 
not  hear  a  motion  or  issue  a  rule  or  irregularities  upon  which  a  notice  of 
order  a  resale  of  the  premises  without  motion  for  a  resale  is  based  must  be 
the  consent  provided  for  by  S.  Car.  specified  both  in  the  notice  itself  and 
Code  Civ.  Proc.  (1893),  §  144.  Ka-  In  the  order.  German-American  Bank 
minisky  v.  Trantham,  45  S.  Car.  8.  v.  Dorthy,  39  N.  Y.  App.  Div.  166. 
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Form  No.  14160.' 

(Precedent  in  Avon-by-the-Sea  Land,  etc.,  Co.  v.  Finn,  56  N.  J.  Eq.  810.)' 

[(^Commencement  as  in  Form  No.  lJf.152^^ 

This  matter  being  opened  to  the  court  by  Corbin  6-  Corbin,  of 
counsel  with  the  defendant,  and  it  appearing  that  a  rule  was  hereto- 
fore granted  directing  the  defendant  to  show  cause  why  a  resale  of 
the  mortgaged  premises  should  not  be  had,  and  all  proceedings 
herein  stayed  until  the  further  order  of  the  court,  and  after  hearing 
Charles  L.  Corbin  for  the  defendant,  and  Walter  Bogert,  of  counsel 
with  the  complainant,  in  opposition  thereto; 


See  also,  generally,  the  titles  Mo- 
tions; Orders. 

Resale  may  be  ordered  where  the  affi- 
davits as  to  the  value  of  the  property 
are  conflicting,  provided  that  the  mov- 
ing party  furnishes  a  purchaser  at  the 
resale  who  will  bid  a  higher  price. 
German-American  Bank  v.  Russell, 
(Supreme  Ct.  App.  Div.)57  N.  Y.  Supp. 
171.  See  also  Murdock  v.  Empie, 
(Supreme  Ct.  Spec.  T.)  9  Abb.  Pr. 
(N.  Y.)  283. 

A  resale  should  be  ordered  and  the 
purchaser  reimbursed  for  his  expenses 
in  a  case  where  upon  foreclosure  a 
junior  mortgagee,  having  been  made  a 
party  and  served  with  process,  was  ad- 
vised by  plaintiff's  agent  that  nothing 
further  would  be  done  without  notice 
being  given  to  him,  but  judgment  was 
entered  and  the  property  sold  without 
such  notice,  provided  on  motion  for 
resale  said  junior  mortgagee  presents  a 
bond  conditioned  on  resale  to  bid  and 
pay  more  than  the  amount  realized  un- 
der the  prior  sale.  Kennedy  v.  Bridg- 
man,  (Supreme  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  5S5. 

Necessity  for  Bond  on  Besale,  —  Per- 
sons asking  for  a  resale  under  a  mort- 
gage foreclosure  should  be  required  to 
give  security  that  offers  made  by  them 
to  procure  a  resale  will  be  carried  out. 
Veit  V.  M^yer,  (Wis.  1900)  8r  N.  W. 
Rep.  653. 

Form  of  bond  to  be  given  by  defendant 
upon  ordering  a  resale  of  the  land  in 
foreclosure  proceedings  is  set  out  in 
Murdock  z/.  Empie.  (Supreme  Ct.  Spec. 
T.)  9  Abb.  Pr.  (N.  Y.)  283,  note,  which, 
omitting  the  formal  parts,  is  as  follows: 

"  Know  all  men  by  these  presents, 
that  we,  Eliza  A.  Empie  and  George  II. 
Empie,  her  husband,  and  {naming  sure- 
ties) are  held  and  firmly  bound  unto 
William  C.  Mtirdock,  of  the  city  of  Phila- 
delphia, in  the  sum  of  three  thousand 
dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said 


obligee,  his  executors,  administrators, 
and  assigns,  for  which  payment  well 
and  'truly  to  be  made,  we  bind  our- 
selves, one  and  each  of  our  heirs, 
executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals;  dated  the  fifth 
day  of  October,  one  thousand  eight  hun- 
dred SlViA  fifty-nine. 

Whereas,  at  a  special  term  of  the 
Supreme  Court,  of  the  state  of  New 
York,  held  at  the  city-hall,  in  the  city 
of  New  York,  on  the  fifth  day  of  Oc- 
tober, A.  D.  i8_5'9,  an  order  was  duly 
entered  in  the  above-entitled  cause, 
setting  aside  the  sale  of  the  premises 
heretofore  had  under  the  decree  in  said 
cause,  and  described  in  the  complaint 
in  this  action;  and  ordering  a  resale  of 
the  same,  upon  the  defendants  filing  a 
bond  with  sureties  to  be  approved  by 
a  judge;  that  at  least  the  sum  oi  four- 
teen thousand  dollars,  and  the  expenses 
of  a  resale,  shall  be  bid  by  a  bona  fide 
bidder  at  said  sale.  Now  the  condition 
of  this  obligation  is  such,  that  if  on  said 
resale  there  shall  be  a  bona  fide  bid  of 
fourteen  thousand do\\Pirs,a.nd  in  addition 
thereto  of  a  sum  sufficient  to  pay  the 
expense  of  said  resale,  and  such  bidder 
shall  then  and  there,  if  the  property  is 
knocked  down  to  him,  complete  his  bid 
as  req,uired  by  the  terms  of  said  resale, 
then  this  obligation  to  be  void'  other- 
wise to  be  and  remain  in  full  force  and 
virtue." 

1.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 
402,  g  164;  p.  2111,  §  45;  p.  2979,  g  2 
et  seq. 

See  also,  generally,  supra,  note  2, 
p.  845;  and  supra.  Form  No.  14155,  for 
order  refusing  to  confirm  sale. 

2.  On  an  appeal  from  so  much  of  this 
order  as  imposed  terms,  and  from  the 
alternative  of  a  confirmation  of  the 
sale,  the  order  was  affirmed. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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It  is,  on  this  thirteenth  day  of  April,  a.  d.  \Z98,  by  the  chancellor 
ordered  that  the  sale  of  the  mortgaged  premises,  made  by  the  sheriff 
of  the  county  of  Monmouth  to  the  complainant,  Ann  Finn,  on  the  17th 
day  oi  January  last,  shall  be  set  aside  for  nothing  holden,  if  the 
defendant  shall,  on  or  before  the  9th  day  of  May,  iS98,  file  with  the 
clerk  of  this  court  an  undertaking  or  agreement  executed  under  seal 
by  the  defendant,  and  by  a  sufficient  surety  or  sureties  to  be 
approved  by  William  H.  Vredenburgh,  Esq.,  one  of  the  special  mas- 
ters of  this  court,  as  to  form  and  sufficiency,  stipulating  and  agree- 
ing that  upon  a  resale  of  the  said  mortgaged  premises,  the  same  shall 
produce  twenty-six  thousand  five  hundred  AoWdss,  or  such  less  sum  as 
will  upon  the  day  of  the  delivery  of  the  deed  yield  to  the  complainant 
the  full  amount  of  her  mortgage  debt  and  all  costs  of  this  suit, 
including  costs  of  the  sale  heretofore  made,  and  that  the  damages 
upon  such  stipulation  shall  be  ascertained  in  such  manner  as  the 
chancellor  may  direct.  The  surety  or  sureties  shall  be  worth  at  least 
twenty  thousand  ^oWaxs  clear  estate,  and  a  bond  in  the  penal  sum  of 
%20,000,  conditioned  as  above,  may  be  considered  in  form  as  a  suffi- 
cient undertaking.  And  it  is  further  ordered,  that  upon  the  filing  of 
such  stipulation,  the  sheriff  of  Monmouth  county  do  proceed  to 
readvertise  the  mortgaged  premises  for  sale  to  satisfy  the  complain- 
ant's mortgage  debt,  with  interest  and  costs  of  previous  advertise- 
ment, and  in  relation  to  such  readvertisement  and  further  proceedings 
for  sale  under  the  writ,  the  said  sheriff  is  authorized  to  act  on  the 
instructions  of  the  said  defendant,  so  far  as  the  same  may  seem 
proper  or  judicious  to  him,  provided,  however,  the  sale  shall  be  made 
before  the  first  day  of  October  next,  and  the  defendant  must,  if 
required  by  the  sheriff,  furnish  in  advance  any  funds  required  for 
advertising  or  making  sale  beyond  the  sums  authorized  by  law  to  be 
expended  by  the  sheriff. 

And  it  is  further  ordered,  that  in  making  such  sale  the  sheriff  sell 
the  said  property  in  parcels,  and  in  such  parcels  as  the  defendant 
may  desire,  and  that  either  party  may  apply  for  further  directions. 

And  it  is  further  ordered,  that  in  case  the  defendant  shall  fail  to 
file  the  aforesaid  stipulation  on  or  before  the  9th  day  of  May  next, 
the  sale  already  made  by  the  sheriff  of  the  county  of  Monmouth  shall 
stand  ratified  and  confirmed  as  valid  and  effectual  in  law,  and  that 
the  said  sheriff  shall  proceed  to  execute  a  good  and  sufficient  con- 
veyance in  law  to  the  complainant  of  said  mortgaged  premises. 

Alex.  T.  McGill,  C. 

Respectfully  advised. 

John  R.  Emery,  Vice-Chancellor. 

(10)  Deed.i 

1.  Deed — Generally. —  See  lists  of  stat-  58  Kan.  278.     But  the  deed  is  not  void 

utes  cited  supra,  note  i,  p.  446;  vol.  8,  upon  its  face,  unless  the  defects  appear 

p.  42,  note  i;  vol.  8,  p.  296,  note  2.  in  the  instrument  itself  sufficient  to  in- 

A  sheriff's  deed  under  foreclosure  is  validate  it.     Corby  v.  Moran,  58  Kan. 

a  nullity  where  the  mortgage  debt  has  278. 

been  previously  paid.     Corby  f.  Moran.        Recitals  in  the  deed  a.re  prima  facie 
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{a)  Executed  by  Clerk. 

Form  No.  i  4  i  6  i.' 

Whereas,  by  a  decree  of  the  County  Court  of  Maury  county,  Ten- 
nessee., rendered  at  its  March  term,  i899,  in  the  cause  oi  John  Doe ^ 
complainant  against  Richard  Roe,  defendant,  and  entered  on  page 
iO^  of  the  minute  book,  I,  Calvin  Clark,  County  Court  clerk  and  special 
commissioner,  did,  on  the  twenty-sixth  day  of  April,  i899,  sell  at  public 
auction  the  real  estate  hereinafter  described,  to  Samuel  Short  ior forty 
dollars,  as  appears  from  the  report  of  the  said  clerk  and  special  com- 
missioner made  in  said  cause,  to  the  May  term,  i85P,  and  entered  on 
page  265  of  the  minute  book.  And  the  said  Samuel  Short  having  paid 
said  sum  oi  forty  dollars,  as  required  by  the  decree  of  said  court  con- 
firming said  report: 

Now,  therefore,  in  order  to  carry  into  effect  said  sale  in  pursuance 
of  said  decree,  I,  the  said  Calvin  Clark,  as  said  clerk  and  special 
commissioner,  do  hereby  transfer  and  convey  to  the  said  Samuel 
Short,  his  heirs  and  assigns,  forever,  the  following  described  tract 
of  land,  lying  in  the  te?ith  civil  district  of  Maury  county,  Tennessee, 
and  is  bounded  as  follows,  to  wit:  {describing  realty),  to  have  and  to 
hold  said  real  estate  to  the  said  Samuel  Short,  his  heirs  and  assigns, 
forever. 

Witness  my  hand  at  office  in  Columbia,  Tennessee,  this  first  day  of 
June,  iS99. 

Calvin  Clark, 
Clerk  and  Special  Commissioner. 

{Acknowledgment^^     {Certificate  of  record.)^ 

evidence   of   the    facts   stated    therein,  il/rtrj^a//,  chairman  of  the  Cf««/y  Court 

Naugher  7/.  Sparks,  no  Ala.   572;  Will-  of  said  county,  the  aforenamed  Calvin 

iamson  v.  Meyer,  117  Ala.  253;  Tewt'.  Clark,  clerk  and  special  commissioner, 

Henderson,  116  Ala.  545.  the  bargainor,  with  whom  I  am  person- 

But  a  recital  in  a  deed  "that  there  ally  acquainted,  and  who  acknowledged 
has  been  no  redemption  from  the  sale"  that  he  executed  the  annexed  instru- 
is  not  conclusive  upon  a  grantee  of  the  ment  for  the  purposes  therein  con- 
judgment    debtors    who    had    actually  tained. 

made  a  valid  redemption.     Phillips  v.  Witness  my  hand,  at  office,  \.\i\%  first 

Hagart,  113  Cal.  552.  day  olfune,  1899. 

Where  the  decree  forecloses  for  part  fohn  Marshall,  Chairman." 

of  the  debt  due  and  recites  the   con-  3.  Certificate  of  registration  may  be  as 

tinuance  of  the  lien  for  the  undue  part,  follows: 

the  certificate  of  sale,  notice  and  deed  "State of  Tennessee,  )  Register's  Office, 

need  not  recite   these   facts:  the  officer  Maury  County.       \     fune  /,  1899. 

making  the  sale  shall  announce  them  I,  Reginald  Robinson,  x&g\h\.&\  iox  ssxA 

prior  to  the  sale.     Dupee  v.  Salt  Lake,  county,  do  certify  that  this  deed  and 

Valley  L.  &  T.  Co.,  (Utah,  1899)  57  Pac.  acknowledgment  thereto  attached,  were 

Rep.  845.  received  \\i^  first  day  ol  June,  i8gg,  at 

1.  Tennessee.  — Code  (1896),  §§  6302  three  o'clock/,  m.,  and  duly  noted  in 
€l  seq.,  6032  et  seq.,  6035.  Note  Book  No.  loi,  on  page  3^4,  and  is 

See   also,   generally,  Jw/rfl,    note    i,  duly  recorded  in  my  office  in  Slf^a' book 

p.  847.  No.  204,  on  pages  j^/  and  j.^. 

2.  Acknowledgment  referred  to  in  the  Given  under  my  hand,  at  office  in 
text  may  be  as  follows:  Columbia,  Tennessee. 

■"  State  of  Tennessee,  Maury  County.  Reginald  Robinson,  Register  for 

Personally  appeared  before  me,  John  Maury  County,  Tennessee." 
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{b)  Executed  by  Master. 

Form  No.  14162.' 

{Revenue  stamps  %5.50.') 

This  indenture,  made  Xht.  twenty-ninth  day  of  August,  iS98,  between 
E.  S.  Dundy,  Jr.,  one  of  the  masters  in  chancery  of  the  Circuit  Court 
of  the  United  States  for  the  district  of  Nebraska,  party  of  the  first 
part,  and  the  Northwestern  Mutual  Life  Insurance  Company,  party  of 
the  second  part. 

Whereas,  in  a  certain  cause  depending  in  the  said  court,  in  which 
the  Northwestern  Alutual  Life  Insurance  Company  is  plaintiff,  and 
Charles  D.  Dorsey,  Ma?y  E.  Dorsey,  his  wife,  the  Beatrice  Savings 
Bank  of  Beatrice,  Nebraska,  John  E.  Smith  and  William  C.  LeHane^ 
receivers  of  Beatrice  Savings  Bank  of  Beatrice,  Nebraska,  and  Thomas 
J.  Burns  and  Abratn  Rutt,  copartners  doing  business  under  the  firm 
name  and  style  of  Burns  &•  Rutt,  are  defendants,  it  was  in  a  decree 
of  the  said  court,  entered  in  the  said  cause  on  the  second  day  of  Sep-' 
tember,  i897,  among  other  things  ordered,  adjudged  and  decreed  that 
all  and  singular  the  premises  mentioned  and  described  in  the  bill  of 
complaint  in  the  said  cause,  and  hereinafter  described,  or  sq  much 
thereof  as  might  be  sufficient  to  satisfy  the  amount  due  to  the  plain- 
tiff as  thereinbefore  adjudged,  together  with  interest  and  the  costs 
in  the  said  cause,  and  which  might  be  sold  separately  without  material" 
injury  to  the  parties  interested,  be  sold  at  public  auction  by  or  under 
the  direction  of -£■.  S.  Dundy,  Jr.,  master  in  chancery  of  said  court,  at 
the  Gage  County  Court  House  in  the  city  of  Beatrice,  and  state  of 
Nebraska;  that  said  master  make  such  sale  in  accordance  with  the 
course  and  practice  of  said  court;  and  that  the  plaintiff  or  any  of 
the  parties  to  the  said  cause  might  become  the  purchaser  at  such  sale. 

And  whereas,  in  accordance  with  the  said  decree  of  the  said  court, 
and  after  having  duly  appraised  the  interest  of  the  defendants  in  the 
said  mortgaged  premises  at  its  real  value  in  money,  in  accordance 
with  the  statutes  of  Nebraska,  in  that  behalf,  the  said  E.  S.  Dundy,  Jr., 
as  such  master  in  chancery,  caused  a  notice  to  be,  published  in  the 
*'  Beatrice  Daily  Express,"  a  newspaper  printed,  regularly  issued  and 
having  a  general  circulation  in  the  said  county  of  Gage  and  state  of 
Nebraska,  that  he  would  offer  said  premises  for  sale  at  public  auction 
for  cash,  in  pursuance  of  said  decree,  which  advertisement  was  pub- 
lished for  more  tha.n  four  weeks  (being  also  for  more  than  thirty  days) 
prior  to  such  sale,  the  date  of  the  first  publication  being  the  seventh  day 
of  June,  i898,  as  appears  by  a  certified  copy  of  the  said  advertisement 
and  certificate  of  publication  attached  to  the  report  of  said  sale  and 
made  a  part  thereof. 

And  whereas,  at  the  hour,  day  and  place  fixed  and  mentioned  in 
the  said  advertisement,  to  wit:  at  the  hour  of  nine  o'clock  in  the  fore- 
noon, of  the  ninth  day  of  July,  i2>98,  at  the  front  door  of  the  Gage 
County  Court  House,  in  the  city  of  Beatrice,  state  of  Nebraska,  the 
place  designated  in  said  decree,  the  said  E.  S.  Dmidy,  Jr.,  as  such 

1,  Federal  Courts.  —  Fost.  Fed.  Pr.  See  also,  generally,  supra,  note  I, 
(2d  ed.),  §  316.     See  also  Neb.  Comp.     p.  847. 

Stat.    (1897),   §§    6090  et  seq.,   6373   et        This  deed  is  copied  from  the  record 

seq.  in  North  Western  Mut.  L.  Ins.  Co.  v. 
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master  in  chancery,  did  offer  for  sale  the  premises  in  the  said  adver- 
tisement and  decree  mentioned,  and  hereinafter  described,  and  the 
same  were  sold  and  struck  off  to  the  said  party  of  the  second  part  to 
these  presents  for  the  sum  of  five  thousand  two  hundred  and  seven 
{%5207.00)  dollars,  that  being  the  highest  and  best  price  bidden  for 
the  same  and  being  fully  two-thirds  of  the  appraised  value  of  the 
interest  of  the  defendants  therein. 

And  whereas,  said  sale  was  in  all  respects  conducted  according  to 
the  course  and  practice  of  the  said  court  and  as  directed  in  said 
decree. 

And  whereas,  it  was  in  a  decree  of  the  said  court  entered  in  the 
said  cause  on  the  twenty-fifth  day  oi  July,  iS98,  among  other  things 
ordered  that  the  report  of  sale,  filed  in  said  court,  on  the  eleventh  day 
oi  July,  i898,  by  £.  S.  Dundy,  Jr.,  as  master  in  chancery,  and  also 
the  said  sale  made  by  said  master  on  the  ninth  day  oi  July,  iS98,  be, 
and  the  same  were  thereby  approved,  ratified  and  absolutely  con- 
firmed. And  it  was  further  ordered  by  the  court  that  the  said  master 
execute  and  deliver  to  the  said  The  Northwestern  Mutual  Life  Insur- 
ance Company,  the  purchaser  named  in  said  report  of  sale,  a  deed  in 
fee  siniple,  conveying  the  said  premises  so  by  said  master  sold  to  it, 
as  in  said  report  mentioned,  and  all  right  and  title,  legal  or  equitable, 
of  said  defendants  and  each  of  them,  in  and  to  the  same. 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  E.  S, 
Dundy,  Jr.,  master  in  chancery  aforesaid,  in  consideration  of  the  sum 
oi  five  thousand  two  hundred  and  seiien  {%5201  .OG)  dollars,  and  for  the 
purpose  of  carrying  into  effect  the  said  sale  so  made  as  aforesaid  and 
by  virtue  of  the  said  last  mentioned  decree  and  in  execution  thereof, 
hereby  does  by  these  presents  convey  to  the  said  Northwestern 
Mutual  Life  Insurance  Company,  the  following  real  estate,  lying  and 
being  in  the  county  of  Gage,  city  of  Beatrice,  and  state  of  Nebraska, 
and  known  and  described  as  follows,  viz:  the  west  half  of  lot  number 
iwo{2^\w  block  number  sixty-four  {6Jt)\vi  the  city  of  Beatrice, diccord' 
ing  to  the  recorded  plat  thereof,  and  all  right  and  title,  legal  or  equi- 
table, of  said  defendants  and  each  of  them  in  and  to  the  same. 

To  have  and  to  hold,  all  and  singular  the  said  premises,  so  by  said 
master  sold  to  it  as  aforesaid,  to  it  the  said  The  Northwestern  Mutual 
Life  Insurance  Company,  its  successors  and  assigns  forever,  and  all 
right  and  title,  legal  or  equitable,  of  said  defendants  and  each  of  them, 
therein  as  fully  as  the  same  can  be  conveyed  by  the  said  E.  S.  Dundy, 
Jr.,  as  such  master  in  chancery,  in  execution  of  and  by  virtue  of  said 
decrees  of  said  court  in  that  behalf,  reference  being  had  thereto. 

In  witness  whereof,  the  said  E.  S.  Dundy,  Jr.,  as  master  in  chancery 
aforesaid,  has  hereunto  set  his  hand  the  day  and  year  first  above 
written. 
Executed  in  presence  of ) 

G.  S.  Waring.  \  E.  S.  Dundy,  Jr., 

as  Master  in  Chancery  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska. 

(^Acknowledgment,  y- 

Dorse y  et  al.,  U.  S.  circuit  court,  dis-  1.  Acknowledgment  of  this  deed  was 
trict  of  Nebraska.  as  follows: 
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{c)  Executed  by  Referee. 
Form  No.  14163.' 

This  indenture,  made  the  ninth  day  of  November,  in  the  year  one 
thousand  eight  hundred  and  ninety-eight,  between  Thomas  Warren,  a 
referee  duly  appointed  as  hereinafter  mentioned,  of  the  first  part,  and 
Henry  Wilson,  party  of  the  second  part. 

Whereas,  at  a  special  term  of  the  Supreme  Court  held  at  Albany  on 
tho.  fourth  day  of  April,  one  thousand  eight  hundred  dix\(\  fiinety -eight, 
it  was,  among  other  things,  ordered  and  adjudged  by  the  said  court,  in 
a  certain  action  then  pending  in  the  said  court,  between  John  Doe,  plain- 
tiff, and  Richard  Roe,  defendant,  that  all  and  singular  the  mortgaged 
premises  mentioned  in  the  complaint  in  said  action,  and  in  judgment 
described,  or  so  much  thereof  as  might  be  sufficient  to  raise  the  amount 
due  to  the  plaintiff  for  principal,  interest  and  costs  in  said  action,  and 
which  might  be  sold  separately  without  material  injury  to  the  parties 
interested,  to  be  sold  at  public  auction  according  to  the  course  and  prac- 
tice of  said  court,  by  or  under  the  direction  of  said  party  of  the  first 
part,  as  referee  thereby  duly  appointed  for  that  purpose;  that  the  said 
sale  be  made  upon  the  following  terms:  (^specifying  tertnsy,  that  the  said 
referee  give  public  notice  of  the  time  and  place  of  such  sale,  accord- 
ing to  the  course  and  practice  of  said  court,  and  that  any  of  the  par- 
ties in  said  action  might  become  a  purchaser  or  purchasers  on  such 
sale;  that  the  said  referee  execute  to  the  purchaser  or  purchasers  of 
the  said  mortgaged  premises,  or  such  part  or  parts  thereof  as  should 
be  sold,  a  good  and  sufficient  deed  or  deeds  of  conveyance  for  the 
same: 

And  whereas,  the  said  referee,  in  pursuance  of  the  said  judgment 
of  the  said  court,  did  on  the  eleventh  day  of  July,  one  thousand  eight 
hundred  and  ninety-eight,  sell  at  public  auction,  at  the  front  door  of  the 
court-house  in  the  city  of  Albany,  New  York,  the  premises  in  the  said 
judgment  mentioned,  due  notice  of  the  time  and  place  of  such  sale 
being  first  given,  agreeably  to  the  said  judgment:  at  which  sale  the 
premises  hereinafter  described  were  struck  off  to  the  said  party  of  the 
second  part,  Henry  Wilson,  for  the  sum  of  eighteen  hundred  dollars, 
that  being  the  highest  sum  bidden  for  the  same. 

Now  this  indenture  witnesseth  that  the  said  referee,  the  party  of 
the  first  part  to  these  premises,  in  order  to  carry  into  effect  the  sale 
so  made  by  him  as  aforesaid,  in  pursuance  of  the  judgment  of  the  said 

"  State  of  Nebraska,  \  veyance,  and  that  the  same  is  his  vol- 

Douglas   County.    J      '  untary  act  and  deed  for  the  uses  and 

I,  G.  S.   Waring,  a  Notary  Public,  in  purposes  therein  expressed, 

and  for  said  county  in  the  state  afore-  Given   under  my  hand  and  notarial 

said,  do  hereby  certify  that  £.  5.  Z>««i/y,  seal    this  twenty-ninth   day    oi  August, 

fr.,  who  is  personally  known  to  me  to  l2>g8.       , 

be  the  same   person  described  in  and  (seal)               G.  S.  Waring, 

whose  name  is  subscribed  to  the  an-  Notary  Public  in  and  for  said  County, 

nexed  deed  of  conveyance,  personally  My  commission  expiresya«Mary/^M, 

appeared  before  me  this  day  and  ac-  190^." 

knowledged   that   he    is    a    master   in  1.  Nejv  York. — Code  Civ.  Proc,  §§ 

chancery  of   the   Circuit  Court  of   the  12^2  et  seq.,  1626  ^/ Jiry.,  1384^/ j^^.,  1670 

United   States  for  the  district   of  Ne-  et  seq,\  Hun's  Ct.  Rules  (1896),  No.  60 

braska,  executed  the  said  deed  of  con-  et  seq. 
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court,  and  in  conformity  to  the  statute  in  such  cases  made  and  pro- 
vided, and  also  in  consideration  of  the  premises,  and  of  the  said  sum 
of  money  so  bidden  as  aforesaid,  being  first  duly  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
hath  bargained  and  sold,  and  by  these  presents  doth  grant  and  con- 
vey unto  the  said  party  of  the  second  part,  all  {insert  description);  to 
have  and  to  hold  all  and  singular  the  premises  above  mentioned  and 
described,  and  hereby  conveyed,  or  intended  so  to  be,  unto  the  said 
party  of  the  second  part,  Henry  Wilson^  and  assigns,  to  their  own 
proper  use,  benefit  and  behoof  forever. 

In  witness  whereof,  the  said  Thomas  Warren,  referee  as  aforesaid, 
hath  hereunto  set  his  hand  and  seal,  the  day  and  year  first  above  written. 
Sealed   and  delivered  in  the  )  Thomas  Warren,  Referee. 

presence  of  James  Carr.      ) 

(^Acknowledgment.') 

(d)  Executed  by  Sheriff."^ 

Form  No.  14164.^ 

This  indenture,  made  this  ninth  day  of  November,  a.  d.  iS98, 
between  James  Martin,  sheriff  of  the  county  of  Shoshone,  state  of 
Idaho,  party  of  the  first  part,  and  Henry  Wilson,  of  the  county  of 
Shoshone,  party  of  the  second  part,  witnesseth:* 

Whereas,  in  and  by  a  certain  judgment  and  decree  rendered  by 
the  District  Court  of  \.\i^  first  judicial  district  of  the  state  oi  Idaho,  in 
and  for  the  county  of  Shoshone,  on  the  fourth  day  oi  May,  iS98,  and 
entered  on  the  fifth  day  of  ^^_>',  iS98,  in  a  certain  action  then  pend- 
ing in  said  court,  wherein  John  Doe  was  plaintiff  and  Richard  Roe 
was  defendant,  it  was,  among  other  things,  ordered,  adjudged  and 
decreed,  that  all  and  singular  the  mortgaged  premises  described  in 
the  complaint  in  said  action,  and  specifically  described  in  said  judg- 
ment or  decree,  be  sold  at  public  auction,  by  the  sheriff  of  the  said 
county,  in  the  manner  required  by  law  and  according  to  the  course 
and  practice  of  said  court;  that  such  sale  be  made  in  the  said  county 
of  Shoshone,  and  that  said  sheriff  execute  the  usual  certificates  and 
deeds  to  the  purchaser,  as  required  by  law; 

And  whereas,  a  writ  reciting  the  material  parts  of  said  judgment 
or  decree  and  directing  the  said  party  of  the  first  part,  as  such 
sheriff,  to  execute  the  said  judgment,  by  making  the  sale  and  apply- 
ing the  proceeds  in  conformity  therewith,  on  the  eleventh  day  of 
July,  iS98,  was  to  said  sheriff  directed  and  delivered,  the  said  sheriff 
did,  at  the  hour  of  ten  o'clock  A.  m.,  on  the  eleventh  day  oi  July,  i898, 
after  due  public  notice  had  been  given,  as  required  by  the  laws  of 
this  state  and  the  course  and  practice  of  said  court,  duly  sell  at 
public  auction,  in  front  of  the  court-house  in   the  town  of  Shoshone 

See    also,  generally,  supra,   note    i,  Form   No.   9212;    Duncan   v.    Atlantic, 

p.  847.  etc.,  R.  Co.,  88  Fed.  Rep.  844. 

Form  of  referee's  deed  is  set  out  in  Wis.  2.  Idaho.  —  Rev.  Stat.  (1887),  §  4493. 
Stat.  (1898),  i;  2212.  See    also,   generally,  supra,  note    i, 

1.  For  another  form  of  a  sheriff's  deed  p.  847. 
for    lands    sold    upon    execution     see 
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OVyand  cowaX.^  oi' Shoshone .,  agreeably  to  the  said  judgment  or  decree 
and  the  provisions  of  law,  the  premises  in  said  decree  or  judgment 
mentioned;  at  which  sale  the  premises  in  said  judgment  or  decree, 
and  hereinafter  described,  were  fairly  struck  off  to  Henry  Wilson  for 
the  sum  of  eighteen  hundred  dollars,  gold  coin  of  the  United  States, 
he  being  the  highest  bidder,  and  that  being  the  highest  sum  bidden 
for  the  same; 

And  whereas,  the  said  Henry  Wilson  thereupon  paid  to  the  said 
sheriff  the  said  sum  of  money  so  bidden  by  him; 

And  whereas,  the  said  sheriff  thereupon  made  and  issued  the  usual 
certificate,  in  duplicate,  of  the  said  sale,  in  due  form  of  law,  and 
delivered  one  thereof  to  the  said  purchaser,  and  caused  the  other  to 
be  filed  and  recorded  in  the  county  recorder's  office  of  the  county  of 
Shoshone ; 

And  whereas,  more  than  six  months  have  elapsed  since  the  date 
of  said  sale,  and  no  redemption  has  been  made  of  the  premises  so 
sold,  as  aforesaid,  by  or  on  behalf  of  the  said  judgment  debtor,  the 
said  defendant,  or  by  or  on  behalf  of  any  other  person; 

Now,  this  indenture  witnesseth,  that  the  said  party  of  the  first 
part,  the  said  James  Martin^  sheriff,  in  order  to  carry  into  effect  the 
sale  so  made  by  him,  as  aforesaid,  in  pursuance  of  said  judgment  or 
decree,  and  in  conformity  to  the  statute  in  such  case  made  and  pro- 
vided, and,  also,  in  consideration  of  the  premises,  and  of  the  said 
sum  of  eighteen  hundred  dollars,  gold  coin  of  the  United  States,  so 
bidden  and  paid  to  him  by  the  said  purchaser,  the  said  Henry  Wilson, 
the  receipt  whereof  is  hereby  acknowledged,  hath  granted,  bargained, 
sold  and  conveyed,  and  by  these  presents  doth  grant,  bargain,  sell 
and  convey,  unto  the  said  party  of  the  second  part,  and  to  his  heirs  and 
assigns,  forever,  the  following  described  real  estate  situated  in  the 
county  of  Shoshone  and  state  of  Idaho,  to  wit,  {insert  description^, 
together  with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging  or  in  anywise  appertaining,  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof; 

To  have  and  to  hold,  all  and  singular,  the  premises  above  men- 
tioned and  described  and  hereby  conveyed,  or  intended  so  to  be, 
together  with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  forever. 

In  witness  whereof,  the  said  party  of  the  first  part  to  these  presents, 
sheriff  as  aforesaid,  hath  hereunto  set  his  hand  and  seal,  the  day  and 
year  first  above  written. 

Sealed  and  delivered  in  presence  of  \  James  Martin,     (seal) 

John  Carr.    y      Sheriff  of  Shoshone  County, 
Banks  Belk.  )  State  of  Idaho. 

{Acknowledgment. ) 

Form  No.  141  65.' 

Know  all  men  by  these  presents,  that,  whereas,  in  an  action  in  the 
District  Court  of  tht  fourth  judicial  district  of  the  state  of  Nebraska, 

1.  Nebraska. — Com  p.  Stat.  (1899),  §^  See  also,  generally,  supra,  note  i, 
6090  et  seq.y  6373  et  seq.  p.  847. 
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within  and  for  the  county  of  Douglas,  wherein  John  Doe  was  plaintiff 
and  Richard  Roe  defendant,  at  the  J/rtyterm,  a.  d.  \^98,  of  said  court, 
the  said  plaintiff  did  obtain  a  decree  finding  that  there  is  due  from 
said  defendant  to  said  plaintiff  the  sum  of  two  thousand  one  hundred 
and  forty-three  dollars  and  costs  of  suit  taxed  at  turenty-sexfen  dollars; 
and,  whereas,*  it  was  then  and  there  further  ordered  in  the  said 
action  that  in  default  of  the  payment  of  the  sum  so  found  due  by  the 
said  Richard  Roe,  John  IV.  McDonald,  sheriff  of  said  county  oi  Doug- 
las, should  cause  the  lands  and  tenements  hereinafter  described  to  be 
appraised,  advertised  and  sold  according  to  law  to  pay  the  same,  and, 
whereas,  default  having  been  made  therein,  the  said  John  W.  McDon- 
ald, sheriff  of  said  county,  under  and  by  virtue  of  the  said  decree  and 
the  order  of  sale  to  him  duly  directed,  did  on  the  eleventh  day  oi  July, 
A.  D.  \W8,  at  the  east  front  door  of  the  county  court-house  in  the  city 
of  Omaha,  in  said  county  of  Douglas,  having  first  given  due  and  legal 
notice  of  the  time  and  place  of  said  sale  for  more  than  thirty  days 
prior  thereto  in  the  "  Omaha  Weekly  Bee"  a  newspaper  printed  and 
in  general  circulation  in  said  county  of  Douglas,  sell  said  premises 
at  public  auction  to  Thomas  Murray  for  the  sum  of  eighteen  hundred 
dollars,  which  sale  was  afterward  at  the  October  term  of  said  court, 
A.  D.  \W8,  examined  and  confirmed  and  the  sdiid.  John  IV.  McDonald, 
as  such  sheriff,  ordered  to  convey  the  said  premises  in  fee  simple  to 
the  said  Thomas  Murray. 

Now  therefore,  I,  the  said  John  IV.  McDonald,  sheriff  of  the  county 
of  Douglas  as  aforesaid,  in  consideration  of  the  premises  and  by  vir- 
tue of  the  powers  vested  in  me  by  law  and  the  decree  of  said  court, 
do  hereby  give,  grant  and  convey  to  the  said  Thomas  Murray,  his 
heirs  and  assigns,  the  premises  so  as  aforesaid  sold,  to  wit:  {insert 
description^,  together  with  all  the  appurtenances  thereunto  belonging. 

To  have  and  to  hold  the  same  unto  the  said  Thomas  Murray,  his 
heirs  and  assigns,  and  to  them  and  their  use  and  behoof  forever. 

In  testimony  whereof,  I  have,  as  such  sheriff,  hereunto  set  my 
haiid  this  ninth  day  of  Movember,  a.  d.  i2>98. 

John  IV.  McDonald, 
Executed  and  delivered  in  the    ")          Sheriff  of  Douglas  County, 
presence  of  Emory  N.  Stenberg.  f  ,  Nebraska. 

Form  No.  14166.' 

This  indenture,  made  'this  ninth ^dzy  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-eight,  between 
Thomas  Martin,  as  sheriff  of  Barnes  county,  who  was  appointed  in 
the  action  hereinafter  mentioned,  of  the  county  of  Barnes  and  state 
of  North  Dakota,  party  of  the  first  part,  and  Henry  Wilson,  of  the 
county  of  Barnes  and  state  of  North  Dakota,  party  of  the  second 
part. 

Whereas,  at  a  term  of  the  District  Court  in  and  for  the  county  of 
Barnes,  in  X.\ie  fifth  judicial  district  of  North  Dakota,  held  at  the  court- 

1.  North  Dakota. — Rev.  Codes  (1895),  South  Dakota.  — Dak.  Comp.  Laws 
§§  5550  et  seq.,  5872.  (1887),  §§  5160  et  seq.,  5437. 

See  also, generally,  j«/rrt,  note  I,  p.  847. 
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house  in  the  city  of  Fargo,  in  said  county,  on  th.t  fourth  day  of  May^ 
one  thousand  eight  hundred  and  ninety-eight,  it  was,  among  other 
things,  ordered,  adjudged  and  decreed  by  the  said  court,  in  a  certain 
action  then  pending  in  the  said  court,  wherein  John  Doe  was  plaintiff 
and  Richard  Roe  was  defendant,  that  all  and  singular  the  premises 
described  in  a  mortgage  executed  by  said  Richard  Roe  to  John  Doe, 
and  recorded  in  the  office  of  the  register  of  deeds  in  and  for  said 
Barnes  county,  in  book  J/^,  at  page  73,  and  being  the  same  premises 
mentioned  in  the  complaint  in  said  action  and  in  said  judgment 
described,  or  so  much  thereof  as  might  be  sufficient  to  raise  the 
amount  due  the  plaintiff  for  principal,  interest  and  costs  in  said  action, 
and  which  might  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  at  public  auction  ^t  the  front  door  of  the 
court-house  in  the  city  of  Fargo,  in  said  county  of  Barnes,  the  county 
in  which  said  mortgaged  premises  are  situated,  by  or  under  the 
direction  of  the  sheriff  of  said  county  of  Barnes  or  his  deputy;  that 
the  sheriff  give  public  notice  of  the  time  and  place  of  such  sale, 
according  to  the  course  and  practice  of  this  court  and  the  law 
relative  to  the  sale  of  real  property  under  execution;  and  that  any  of 
the  parties  to  this  action  might  become  the  purchaser  at  such  sale; 
that  said  sheriff  execute  and  deliver  to  said  purchaser  or  purchasers, 
at  such  sale,  the  usual  certificate  of  sale  as  provided  by  law,  and 
that  he  also  file  a  duplicate  thereof  in  the  office  of  the  register  of 
deeds  where  said  mortgage  was  recorded  within  ten  days  from  the 
date  of  such  sale;  and  that  he  make  a  report  of  his  proceedings 
in  the  premises  and  file  the  same  with  the  clerk  of  this  court,  and 
upon  the  confirmation  of  the  report  thereof  and  the  expiration  of  the 
time  allowed  by  law  for  redeeming  said  premises  therefrom,  if  said 
premises  are  not  redeemed,  that  said  sheriff,  or  his  successor  in  office, 
make  to  the  purchaser  or  purchasers  a  good  and  sufficient  deed  or 
deeds  of  conveyance  for  the  same. 

And  whereas,  the  said  sheriff,  in  pursuance  of  the  order  and  judg- 
ment of  the  said  court,  did,  on  the  eleventh  day  oi  July,  one  thousand 
eight  hundred  and  ninety-eight,  sell,  at  public  auction,  at  the  front 
door  of  the  court-house  in  the  city  of  Fargo,  in  said  county  of  Barnes 
and  state  of  North  Dakota,  the  premises  in  said  order  and  judgment 
mentioned,  public  notice  of  the  time  and  place  of  such  sale  being 
first  given  agreeably  to  said  order,  at  which  sale  the  premises  herein- 
after described  were  struck  off  and  sold  to  Henry  Wilson,  the  said 
party  of  the  second  part,  for  the  sum  of  sixteen  hundred  dollars,  he 
being  the  highest  and  best  bidder,  and  that  being  the  highest  sum 
bidden  for  the  same. 

[And  whereas,  said  officer  making  said  sale  did  immediately  there- 
after give  to  said  purchaser  the  proper  certificate  of  sale,  and  did 
file  in  the  office  of  the  register  of  deeds  of  said  county  of  Barnes, 
where  said  mortgage  is  recorded,  and  within  ten  days  from  the  day  of 
sale,  a  duplicate  of  said  certificate,  which  was  duly  recorded  in  said 
office  on  that  day,  in  book  J^  of  mortgages,  on  page  293. 

And  whereas,  the  court,  after  having  carefully  examined  the  pro- 
ceedings of  said  sheriff,  did  make  an  order  confirming  said  sale,  and 
that   said  sheriff  make  to  the  purchaser  a  deed  of  such  real  property, 
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or  interest  therein,  at  the  expiration  of  one  year  from  the  day  of 
sale,  unless  the  same  be  redeemed  as  provided  by  law.]^ 

And  whereas,  the  time  for  the  redemption  of  said  premises  having 
expired,  and  no  redemption  from  such  sale  having  been  made,  and 
the  said  party  of  the  second  part  being  the  owner  and  holder  of  said 
certificate  of  sale; 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  Thomas 
Martin.,  sheriff  aforesaid,  party  of  the  first  part,  in  order  to  carry 
into  effect  the  sale  so  made  by  him  in  pursuance  of  the  order  and 
judgment  of  the  said  court,  and  in  conformity  to  the  statute  in  such 
case  made  and  provided,  and  also  in  consideration  of  the  premises 
and  of  the  said  sum  of  money  so  bidden  as  aforesaid  havmg  first 
been  duly  paid  by  the  said  Henry  Wilson,  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,  hath  bargained,  sold, 
released  and  confirmed,  and  by  these  presents  doth  grant,  bargain, 
sell,  convey  and  confirm,  unto  the  said  party  of  the  second  part,  the 
following  described  piece  or  parcel  of  land,  situate  in  the  county  of 
Barnes  d^wdi  st^Xo-oi  North  Dakota.,  to  wit:  {insert  description^  together 
with  all  the  appurtenances  and  improvements  thereunto  belonging 
or  in  anywise  appertaining. 

To  ha've  and  to  hold  {continuing  and  concluding  as  in  Form  No. 

um). 

Form' No.  i  4  i  6  7  .* 

{Commencing  as  in  Form  No.  IJflGJf.,  and  continuing  do7un  to  *. ) 
That  whereas,  in  and  by  a  certain  execution  issued  out  of  the 
Superior  Court  of  the  state  of  Washington.,  for  the  county  of  Chehalis, 
in  the  action  of  John  Doe,  plaintiff,  against  Richard  Roe,  defendant, 
tested  the  .sixteenth  day  of  May,  a.  d.  \2)98,  and  to  the  said  sheriff, 
duly  directed  and  delivered,  commanding  him  to  sell  the  property 
hereinafter  described,  at  public  auction,  according  to  law  as  by  the 
said  execution,  reference  being  thereunto  had,  more  fully  appears. 

And  whereas,  in  pursuance  of  said  execution  the  said  sheriff  did 
duly  levy  on,  and  on  the  eleventh  day  oi  July,  a.  d.  \W8,  at  ten  o'clock 
A.  M.,  at  the  court-house  door,  in  the  said  county  of  Chehalis,  did  duly 
sell  the  premises  hereinafter  described,  at  public  auction,  according 
to  law,  to  the  said  party  of  the  second  part,  who  was  the  highest 
bidder  therefor,  for  the  sum  of  sixteen  hundred  dollars,  gold  coin  of 
the  United  States  of  America,  which  was  the  whole  price  paid  by  the 

1.  The  matter  enclosed  by  [  ]  is  halis,  holding  terms  at  Chehalis,  in  said 
omitted  from  the  deed  under  the  South  county,  do  hereby  certify  that  on  the 
Dakota  practice.  ninth  Ad.y  oi  November,  \%g8,  the  within 

2.  Washington.  —  BalHnger's  Anno,  and  foregoing  deed  was  duly  presented 
Codes  &  Stat.  (1897),  §§  5296,  5890.  to  me  for  entry,  in  the  book  of  levies, 

See  also,   generally,  supra,    note    i,  of  the  sale  of  the   real  estate  by  said 

p.  847.  deed   conveyed,   and    that   I   have  this 

Clerk's  certificate  of  entry  as  required  day  duly  entered  the  sale  of  said  real 

by    BalHnger's    Anno.    Codes  &    Stat,  estate  in  said  book  of  levies  where  the 

(1897),  §  5135,  may  be  as  follows:  levy  is  recorded. 
"State  of  Washington,  \  Witness  my  hand  and  the  seal  of  said 

County  of  Chehalis.    )  Superior  Court,  affixed  this  tenth  day  of 

I,    Francis    Beck,    county  clerk    and  November,   i8gS. 
clerk  of  the  Superior  Court  of  the  state  Francis  Beck,  County  Clerk 

of    Washington,  lox  the  county   of  C^t"-  and  Clerk  of  the  5M//rtfr  Court." 
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said  party  of  the  second  part  for  the  same,  the  said  sheriff  having^ 
first  given  due  notice  of  _  the  time  and  place  of  said  sale,  and  of  the 
kind  of  money  in  which  bids  might  be  made  at  said  sale  according 
to  law. 

And  whereas,  on  the  sixteenth  day  of  September,  iS98,  the  said  Supe- 
rior Court,  by  an  order  duly  made  and  entered,  confirmed  said  sale. 

And  whereas,  the  time  allowed  by  law  for  the  redemption  of  said 
property  has  expired  without  such  redemption  having  been  made; 

Now,  therefore,  the  said  James  Martin,  sheriff  of  the  said  county  of 
Chehalis,  in  pursuance  of  the  said  execution  and  of  the  statute  in  such 
case  made  and  provided,  and  for  and  in  consideration  of  the  pay- 
ment to  him  of  the  said  sum  of  sixteen  hundred  dollars,  gold  coin  of  the 
United  States  of  America,  so  bid  as  aforesaid,  the  receipt  whereof  is 
hereby  acknowledged,  has  granted,  bargained,  sold,  conveyed  and 
confirmed,  and  by  these  presents  does  grant,  bargain,  sell,  convey 
and  confirm  unto  the  said  party  of  the  second  part,  and  to  his  heirs 
and  assigns  forever,  the  real  estate  in  said  execution  described  as  fol- 
lows, to  wit:  {insert  description^. 

To  have  and  to  hold  (continuing  and  concluding  as  in  Form  No.  lJf.l6j^, 

Form  No,  1 4  i  6  8 .' 

(Commencing  as  in  Form  No.  llt.l6Jf,  and  continuing  down  to  *.) 
Witnesseth,  that  whereas,  at  the  May  term  of  the  Circuit  Court, 
state  of  Wisconsin,  held  in  and  for  the  county  of  Rock,  at  the  court- 
house m  Janesville,  in  said  county,  on  the.  fourth  day  of  May,  one 
thousand  eight  hundred  and  ninety-eight,  it  was,  among  other  things, 
ordered  and  adjudged  by  the  said  court,  in  a  certain  action  then 
pending  in  the  said  court,  heXyit&n  John  Doe,  plaintiff,  and  Richard 
Roe,  defendant,  that  all  and  singular  the  mortgaged  premises  men- 
tioned in  the  complaint  in  said  action,  and  in  said  judgment  described, 
or  so  much  thereof  as  might  be  sufficient  to  raise  the  amount  due  to 
the  plaintiff  for  principal,  interest  and  costs  in  said  action,  and  which 
might  be  sold  separately  without  material  injury  to  the  parties 
interested,  be  sold  at  public  auction  by  or  under  the  direction  of  the , 
sheriff  of  the  county  of  Rock,  at  any  time  after  one  year  from  the 
date  of  said  judgment,  unless  previous  to  such  sale  said  premises  and 
said  judgment  shall  be  redeemed  in  the  manner  provided  by  law;  that 
the  said  sale  be  made  in  the  county  of  Rock,  where  the  premises  are 
situate;  that  the  said  sheriff  give  public  notice  of  the  time  and  place 
of  such  sale,  in  the  manner  provided  by  law;  that  either  or  any  of 
the  parties  in  said  action  might  purchase  at  such  sale;  that  the  said 
sheriff,  upon  compliance  by  the  purchaser  with  the  terms  of  such  sale, 
execute  and  deliver  to  the  purchaser  or  purchasers  a  deed  of  the 
premises  so  sold,  setting  forth  each  tract  or  parcel  so  sold,  the  sum 
paid  therefor;  ^ 

And  whereas,  neither  said  premises,  nor  any  part  thereof,  had  been 
redeemed,  and  neither  said  judgment,  nor  any  part  thereof  had  been 
paid,  and  one  year  from  the  date  of  said  judgment  had  expired; 

1.    Wisconsin.  —  Stat.  (1898),  §  3x69.  A  statutory  form  of  a  deed  on    fore- 

See  also,  generally,  supra,  note  i,  closure  sale  is  set  out  in  Wis.  Stat. 
p.  847.  (1898),  §  2212. 

857  Volume  12. 


14168.  MORTGAGES.  14170. 

And  whereas,  the  said  sheriif,  in  pursuance  of  the  said  judgment  of 
the  said  court,  did  on  the  eleventh  dsiy  oi  July,,  a.  d.  xZQS,  sell  at  public 
auction,  at  the  front  door  of  the  court-house  in  the  city  oi  Janesville 
in  said  county,  at  the  hour  of  ten  o'clock  A.  m.  of  that  day,  the  prem- 
ises in  the  said  judgment  mentioned,  due  notice  of  the  time  and  place 
of  such  sale  being  first  given,  agreeably  to  the  said  judgment,  at 
which  sale  the  premises  hereinafter  described  were  struck  off  to  the 
said  party  of  the  second  part  for  the  sum  of  eighteen  hundred  dollars, 
he  being  the  highest  and  best  bidder  therefor,  and  that  being  the 
highest  sum  bid  for  the  same. 

Now,  therefore,  know  ye,  that  I,  the  said  James  Martin,  sheriff 
aforesaid,  by  virtue  of  the  said  judgment,  and  of  the  statute  in  such 
case  made  and  provided,  and  in  consideration  of  the  said  sum  of 
money,  so  bidden  as  aforesaid,  being  first  duly  paid  by  the  said  party 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  aliened  and  conveyed,  and  by  these  presents 
do  grant,  bargain,  sell,  alien  and  convey  unto  the  said  Henry  Wilson, 
and  to  his  heirs  and  assigns  forever,  all  the  {insert  description^. 

To  have  and  to  hold  {continuing  and  concluding  as  in  Form  No. 
U16Jf). 

((?)  Executed  by  Special  Master  Commissioner. 

Form  No.  14  169.' 

(Commencing  as  in  Form  No.  UflGd,  and  continuing  down  to  *)  it  was 
then  and  there  further  ordered  in  the  said  action  that,  in  default  of 
the  payment  of  the  sum  so  found  due  by  the  said  Richard  Roe, 
Samuel  Moore  Carter,  special  master  commissioner,  should  cause  the 
lands  and  tenements  hereinafter  described  to  be  appraised,  adver- 
tised and  sold  according  to  law  to  pay  the  same,  and,  whereas,  default 
having  been  made  therein,  the  said  Samuel  Moore  Carter,  special 
master  commissioner,  under  and  hy  wivtMQ  {^continuing  and  concluding 
as  in  Form  No.  Ijfl65,  substituting  the  words  ' '  special  master  commis- 
sioner' for  the  words  '"'■  sheriff  of  said  county,"  or  words  of  similar 
import,  wherever  they  occur^. 

(11)  Petition  Asking  for  Execution  of  New  Deed. 

Form  No.  14170.' 

(Precedent  in- In  re  Deputy.  (Del.  1897)  39  Atl.  Rep.  970,  i  Pen.  (Del.)  107.)* 

The  petition  of  yi?^« /*.  Z>^/«(y  respectfully  represents:  That  one 
William  Lovell,  by  virtue  of  sundry  deeds  and  conveyances,  became 
duly  seised  in  fee  simple  of  and  in  all  that  lot  or  piece  of  a  certain 
plantation  or  tract  of  land  situate,  lying,  and  being  in  the  hundred 
of  Christiana,  county  and  state  aforesaid,  bounded  and  described  as 
follows,  to  wit :  {Here  follow  description  of  said  land  and  sundry  sheriffs 

1.  Nebraska.  —  Comp  Stat.  (1899),  g§  2.  Delaware.  —Rev.  Stat.  (1893),  p, 
6373,  6090  et  seq.,  6030  et  seq.  837,  c.  Ill,  §  29. 

See  also,  generally,  supra,  note  I,  3.  The  prayer  of  the  petitioner  in  this 
p.  847.  case  was  granted. 
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sales  and  conveyances  down  to  Thomas  Woodward;  and  the  petition  then 
continues  as  follows:^  That  the  said  Thomas  Woodward  paid,  as  con- 
sideration for  the  property  so  sold  to  him  as  aforesaid,  the  sum  of 
twenty-two  hundred  dollars.  That  the  said  sheriff  is  now  dead,  and 
that  he  did  not  while  alive  make  a  deed  pursuant  to  the  aforesaid 
sale.  That  the  said  Thomas  Woodward  is  now  dead,  having  died 
about  the  year  a.  d.  i2>6J^.  That  the  said  petitioner,  by  reason  of  the 
defect  or  omission  as  aforesaid  of  the  words  "  his  heirs  and  assigns  " 
in  the  said  sheriff's  deed,  believes  his  title  to  his  part  of  the  above- 
described  land  to  be  defective,  and  thereupon  prays  this  honorable 
court  for  an  order  authorizing  and  requiring  the  present  sheriff  of 
Newcastle  county,  aforesaid,  to  execute  and  acknowledge  a  deed  con- 
veying to  the  petitioner  his  just  proportion  of  the  above-described 
premises,  which  proportion  is  the  lot  or  piece  of  land  hereinafter 
above  described  as  the  property  of  your  petitioner,  the  said  John  P. 
Deputy. 

[(^Concluding  with  signature  as  in  Form  No.  4^67.^]^ 

P.  Final  Decree  op  Judgment  in  Fopeelosupe.* 
Form  No.  1 4  1 7  i  .* 

(  Venue,  and  title  of  court  and  cause  as  in  Form  No.  11859.') 

At  a  regular  term,  held  tht  fourth  day  oiMay,  iS99. 

The  judgment  of  this  court  having  been  heretofore  and  on  the 
fourth  day  oi May,  i898,  duly  rendered  and  entered  in  the  above 
entitled  action,  whereby  it  was,  among  other  things,  duly  ordered, 
decreed  and  adjudged  that  there  was  due  said  plaintiff,  on  the  note 
and  mortgage  described  in  the  complaint  herein,  the  sum  of  two 
thousand  one  hundred  and  forty-three  dollars,  and  one  hundred  dollars 
attorney's  fees,  and  twenty-nine  dollars  costs  and  disbursements;  that 
the  mortgaged  premises  mentioned  in  said  complaint,  and  hereinafter 
described,  or  so  much  thereof  as  might  be  necessary,  be  sold  at  public 
auction,  within  the  county  oi Ramsey,  state  oi  Minnesota,  by  the  sheriff 
of  said  county,  to  satisfy  the  amount  due  plaintiff  as  aforesaid,  and 
the  fees  and  expenses  of  sale; 

And  James  Martin,  sheriff  of  the  said  county  oi  Ramsey,  having,  as 
directed  by  said  judgment,  and  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  duly  sold  the  said  mortgaged  premises 
described  as  follows,  to  wit :  (^insert  descriptioti),  on  the  eleventh  day  of 
July,  iS98,  to  Henry  Wilson,  for  the  sum  of  eighteen  hundred  dollars, 
the  said  Henry  Wilson  being  the  highest  bidder,  and  said  sum  being 
the  highest  sum  bid  for  said  premises;  and  said  sheriff  having  made 
and  filed  his  report  of  said  sale,  which  report  bears  date  the  twelfth 
day  oi  August,  i898,  and  was,  after  due  notice  given,  duly  confirmed 
by  order  of  this  court  bearing  date  the  sixteenth  day  of  October,  \898; 

And  more  than  one  year  having  elapsed  since  the  date  of  said  order 

1.  The  matter  to  be  supplied  within  see  the  title  Judgments  and  Decrees, 
[]  will  not  be  found  in  the  reported     vol.  10,  p.  645. 

case.  3.  Minnesota.  —  Stat.  (1894),  §6066. 

2.  For  the  formal  parts  of  a  judgment  See  also,  generally,  list  of  statutes 
or    decree  in  a   particular  jurisdiction     cited  supra,  note  i,  p.  446. 
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of  court  confirming  said  sale,  and  it  satisfactorily  appearing  to  the 
court  by  the  affidavit  of  plaintiff's  attorney  that  said  premises 
have  not  been  redeemed  from  said  sale,  and  that  no  notice  of  inten- 
tion to  redeem  has  been  filed  in  this  court; 

Now,  on  motion  of  Jeremiah  Mason,  attorney  for  plaintiff,  due  notice 
of  such  motion  having  been  given,  it  is  hereby  adjudged  and  decreed 
that  the  title  to  said  above  described  premises  is  vested  in  said  Henry 
Wilson,  or  his  assigns,  free  and  clear  of  all  equity  of  redemption  of 
said  defendant,  or  any  parties  in  said  judgment,  or  any  person  claim- 
ing under  him  since  the  commencement  of  this  action. 

Robert  D.  Russell,  District  Judge. 

Attest: 

John  Carr,  Clerk  of  the  District  Court. 

s.  Certificate  of  Foreclosure. 
Form  No,  i  4  i  72.' 

(Conn.  Gen.  Stat.  (1888),  §  3012.) 
To  All  Whom  it  may  Concern: 

This  certifies,  that  a  mortgage  from  Richard  Roe,  of  the  city  of 
Hartford,  county  of  Hartford  in  the  state  of  Connecticut,  to  John  Doe, 
of  the  city  of  Hartford,  county  of  Hartford  and  state  of  Connecticut, 
bearing  date  \.\\t.  first  day  of  March,  a.  d.  \'&92,  and  recorded  in  the 
land  records  of  the  town  of  Hartford,  book  29'1[,  p.  J^8,  was  fore- 
closed upon  the  complaint  oi  John  Doe  against  Richard  Fen,  the 
owner  of  the  equity  of  redemption  in  said  mortgaged  premises,  and 
2.%2\^\'aX.  John  Den,  having  an  interest  therein,  in  the  Common  Pleas 
Court,  held  at  Hartford,  within  and  for  the  county  of  Hartford 
and  state  of  Connecticut,  on  the  twelfth  day  oi  April,  a.  d.  i8P7.  The 
premises  foreclosed  are  described  as  follows,  namely:  {insert 
description'). 

The  time  limited  for  redemption  in  said  judgment  of  foreclosure 
has  passed,  and  the  title  to  said  premises  became  absolute  in  the 
saidy^>^«  Doe  on  tht  fourth  day  of  May,  a.  d.  i^98. 

John  Doe, 
by  his  attorney,  Oliver  Ellsworth. 

t.  Writ  of  Assistance. 
Fdrm  No.  14173.^ 

In   the    Circuit  Court   of  the    United  States    for   the    District   of 
Nebraska, 
.^tna  Life  Insurance  Company  of  Hartford,  \ 

Connecticut,  Complainant,  (  j^  chancery 

against  f  ^' 

Solomon  C.  Maple  et  al..  Defendants.        j 
The  President  of  the  United  States  to  George  H.    Thummel,  Marshal 
of  the  District  oi  Nebraska,  Greeting: 

1.  Connecticut.  — G&n.  Stat.  (1888),  §  (2d  ed.),  §  348;  U.  S.  Eq.  Ct.  Rules,  No. 
3012.  9;   Farmers   L.   &   T.    Co.    v.    Chicago, 

2.  Federal  Courts.  —  Fost.    Fed.     Pr.     etc.,  R.  Co.,  44  Fed.  Rep.  653. 
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Whereas  in  the  above  entitled  cause  it  has  been  made  to  appear  in 
the  United  States  Circuit  Court  in  and  for  the  district  of  Nebraska, 
that  after  the  decree  of  said  court  heretofore  rendered  in  the  above 
cause  and  the  proceedings  taken  for  the  enforcement  thereof,  the 
said  yEtna  Life  Insurance  Cofnpany  as  complainant  and  purchaser  at 
the  foreclosure  sale  under  said  decree  is  entitled  to  be  put  in  posses- 
sion of  the  following  described  realty,  to  wit:  (describing  realty). 

Now,  therefore,  you,  as  United  States  Marshal,  for  said  district  of 
Nebraska,  are  hereby  directed  and  commanded  that  you  forthwith 
put  the  said  .Mtna  Life  Insurance  Company  into  possession  of  the  real 
estate  above  described  and  that  you  cause  the  defendants  in  the 
above  entitled  cause,  their  agents,  servants  and  attorneys  forthwith 
to  yield  possession  of  said  property  in  obedience  to  the  decree 
entered  in  this  cause.     Fail  not  hereof. 

Witness,  the  Hon.  M.  W.  Fuller,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  this  fourth  day  of  March,  iS98,  with  the 
seal  of  the  United  States  Circuit  Court  in  and  for  the  district  of 
Nebraska. 

(seal)  •  Oscar  B.  Hillis,  Clerk, 


u.  Proceedings  Relating  to  Defleieney.' 

(1)  Against  Principal  Defendant. 

Form  No.  14174.' 
State  of  Michigan-. 

The  Circuit  Court  for  the  County  of  Shiawassee.     In  Chancery 
Samuel  J.  Bro7vn,  complainant,        ^ 
against  | 

Alexander  Quinnin,  Mary  E.  Quinnin,  )■  No.  102. 
Mary    E.    Wilson    and    Henry    C.  I 
Wilson,  defendants.  J 

To  the  Circuit  Court  for  the  County  of  Shiawassee. 
Your  petitioner,  Samuel  J.  Brown,    respectfully 


In  Chancery: 

shows  unto  this 
honorable  court  that  he  is  the  above  named  complainant;  that  on  the 


This  writ  is  copied  from  the  original 
papers  in  the  case. 

See  also,  generally,  the  titles  Assist- 
ance, Writ  of,  vol.  2,  p.  289;  Posses- 
sion, Writ  of. 

1.  For  forms  of  bills  in  eq-aity  or  com- 
plaints or  petitions  praying  for  fore- 
closure and  a  deficiency  judgment  or 
decree  see  supra.  Form  No.  13937  et  seq. 

For  forms  of  judgments  and  decrees 
for  deficiency  see  supra.  Form  No. 
14057  et  seq. 

Leave  to  Sae  for  Deficiency.  —  While  an 
action  to  foreclose  is  pending,  or  after 
final  judgment  for  the  plaintiff,  no  other 
action  shall  be  commenced  or  main- 
tained to  recover  any  part  of  the  mort- 
gage debt  without  leave  of  the  court  in 
which  the  former  action  was  brought. 


861 


N.  Y.  Code  Civ.  Proc,  t^  1628.  See 
also,  generally,  list  of  statutes  cited 
supra,  note  i,  p.  446.    • 

For  analogous  forms,  asking  leave  to 
sue,  see  the  title  Judgments  and  De- 
crees, vol.  ID,  Form  No.  12196  et  seq. 
See  also  the  title  Executions  Against 
Pr^erty,  vol.  8,  Form  No.  8805  et  seq. 

^Ifmichigan. — Comp.  Laws  (1897),  § 
515  et  seq. 

Special  application  to  the  court  as  well 
as  notice  to  the  defendant  is  necessary, 
it  seems,  before  an  execution  for  de- 
ficiency on  foreclosure  should  be  is- 
sued under  the  statutes  of  some  states. 
Gies  V.  Green,  42  Mich.  107;  Howe  v. 
Lemon,  37  Mich.  163. 

Application  should  be  in  writing. 
Ransom  v.  Sutherland,  46  Mich.  489. 
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eighth  day  oi  August,  a.  d.  i8P^,  at  the  town  of  Corunna,  in  the  county 
of  Shiaivassee,  in  pursuance  of  the  decree  of  foreclosure  and  sale  there- 
tofore made  in  their  cause,  the  premises  described  and  ordered  to 
be  sold  in  said  decree  were  by  A.  L.  Chandler,  a  circuit  court 
commissioner  for  the  county  of  Shiawassee,  sold  at  public  auction  for 
the  sum  of  six  thousand  four  hundred  diO\\2S'!>\  that  the  report  of  the  said 
commissioner  of  the  said  sale  and  of  his  doings  thereon  has  been  duly 
made  and  confirmed;  that  from  the  said  report  it  appears  that  the 
amount  realized  from  the  sale  of  the  premises  aforesaid  was  insuffi- 
cient to  pay  the  sums  in  the  said  decree  ordered  and  decreed  to  be 
paid,  and  that  there  was  at  the  date  of  the  said  report  due  and  unpaid 
to  the  complainant,  over  and  above  the  amount  paid  to  him  by  the  said 
commissioner,  the  sum  of  two  thousand  five  hundred  and  fifty- six  dol- 
lars, which  said  deficiency  still  remains  unpaid.^ 

Your  petitioner  therefore  prays  that  the  said  defendants -(4/(?a:a«df<fr 
Quinnin  and  Mary  E.  Quinnin,  who  have  been  adjudged  personally 
liable  in  this  cause,  be  decreed  to  pay  the  deficiency  aforesaid,  and 
that  your  petitioner  have  execution*  therefor. 

And  your  petitioner  will  ever  pray,  etc.^ 

Samuel  J.  Brown. 

Alex.  D.  Fowler,  Solicitor  for  Complainant. 

(  Verification.^ 

(2)  Against  Guarantor. 
Form  No.  14175.^ 

(  Title  of  court  and  cause  and  commencement  as  in  Form  No.  5926. ) 

I.  That  on  or  about  the  tenth  day  of  February,  a.  d.  \2>o5,  the 
defendants  made  and  entered  into  an  agreement  in  writing  with  the 
plaintiff  under  their  hands  and  seals,  of  that  date  in  words  and  figures 
following,  to  wit,  (^setting  out  agreetnent  verbatim). 

II.  That  the  principal  sum  secured  by  the  bond  and  mortgage 
referred  to  in  said  agreement  became  due  and  payable  on  the  tenth 
day  ol  July,  a.  d.  i857. 

III.  That  on  or  about  the  thirtieth  day  of  September,  a.  d.  i2>58y 
the  plaintiff  commenced  an  action  in  the  Supreme  Court  for  the 
county  of  Kings  for  the  foreclosure  of  said  mortgage,  the  principal 
sum  thereof,  with  interest,  not  having  been  paid. 

IV.  That  su'ch  proceedings  were  thereupon  had,  that  on  the  eighth 
day  of  March,  a.  d.  \2>59,  a  decree  or  judgment  order  in  said  action 
was  made  by  the  said  court,  for  the  foreclosure  of  the  said  mortgage 
and  sale  of  the  premises;  and  that  if  the  proceeds  of  such  sale  should 

1.  Application  should  recite  the  facts  4.  This  complaint  is  based  upon  the 
which  give  the  applicant  the  right  to  facts  and  the  complaint  set  out  in  sub- 
have  deficiency  execution  issued.  Ran-  stance  in  Goldsmith  v.  Brown,  35  Barb, 
som  V.  Sutherland,  46  Mich.  489.  (N.  Y.)  484.    In  that  case  the  complaint 

2.  Application  should  pray  for  the  was  held  to  state  a  good  cause  of 
issuance    of   the   deficiency   execution,  action. 

Ransom  v.  Sutherland,  46  Mich.  489.  See  also,  generally,  the   titles  CoM- 

3.  Verification.  —  Application  should  plaints,  vol.  4,  p.  1019;  Declarations, 
be  verified.  Ransom  v.  Sutherland,  46  vol.  6,  p.  244,  for  the  formal  parts  of  a 
Mich.  489.  See,  generally,  the  title  complaint,  petition  or  declaration  in  a. 
Verifications.  particular  jurisdiction. 
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be  insufificient  to  pay  the  amount  reported  due  to  the  plaintiff,  with 
interest  and  costs,  the  amount  of  such  deficiency  should  be  specified 
in  the  report  of  sale  therein,  and  David  F.  Worcester^  one  of  the 
defendants  therein,  should  pay  the  same  to  the  plaintiff. 

V.  That  pursuant  to  said  decree  or  judgment  order  the  premises 
were  duly  sold  on  the  thirteenth  day  of  June,  a.  d.  i85P,  by  the  sheriff 
of  the  county  of  Kings,  for  the  price  and  sum  of  twelve  hundred  dol- 
lars, and  that  the  plaintiff  became  a  purchaser  thereof. 

VI.  That  upon  said  sale,  there  occurred  a  deficiency  oi  fourteen 
hundred  and  thirty  dollars  and  thirteen  cents,  as  appears  by  the  sheriff's 
report  of  said  sale  duly  filed  in  the  office  of  the  clerk  of  Kings  county; 
and  that  thereupon,  to  wit,  on  the  twenty-ninth  ^z.^  oi  June,  a.  d.  \2>59, 
a.  judgment  was  rendered  against  David  F.  Worcester,  in  favor  of  the 
plaintiff  for  the  said  sum  oi  fourteen  hundred  and  M/r/y  dollars  and 
thirteen  cents  with  interest  from  the  twenty-third  day  of  June,  a.  d. 
i2,59,  of  which  no  portion  has  ever  been  made. 

VII.  That  before  the  commencement  of  this  action  he  demanded 
of  the  defendants  payment  of  the  amount  of  such  deficiency,  and  at 
the  same  time  tendered  to  them  an  assignment  of  the  said  judgment 
against  David  F.  Worcester,  duly  executed  by  the  plaintiff,  but  that 
the  defendants  refused  to  pay  the  same  and  have  ever  since  neglected 
and  refused  to  pay  the  same,  although  the  plaintiff  has  always  been 
and  still  is  ready  and  willing  to  deliver  to  the  said  defendants  an 
assignment  of  said  judgment  upon  being  paid  the  amount  due 
thereon. 

Wherefore  the  plaintiff  demands  judgment  {continuing  and  conclud- 
ing as  in  Form  No.  llJfBl^. 

V.  Proceedings  Relating  to  Surplus 

(1)  Notice  OF  Claim.  1 
Form  No.  1 4  i  7  6  .* 
{Commencing  as  in  Form  No.  2986.') 

In  McMurray  v.  Noyes,  72  N.  Y.  523,  premises  without  further  intervention 

where  the  defendant  upon  assignment  of  the  court  are  the  persons  who  may 

of  a   bond    and    mortgage    covenanted  make  this  claim  to  the  surplus.     Husted 

that  if  in  case  of  foreclosure  and  sale  z/.  Dakin,  (Supreme  Ct.  Spec.  T.)  17  Abb. 

of  the  mortgaged  premises  there  should  Pr.  (N.  Y.)  137;  King  v.  West,  (Supreme 

arise  a  deficiency  he  would  pay  the  same  Ct.  Spec.  T.)  10  How.   Pr.  (N.  Y.)  333; 

on  demand.     It  was  held  that  the  guar-  Clark's   Case,   (Supreme  Ct.)  15  Abb. 

anty  was  not  one  of  payment,  but  that  Pr.  (N.  Y.)  227;  Stevens  v.  Central  New 

the  foreclosure  and  sale  were  conditions  York  Bank,  31  Barb.  (N.  Y.)  290;  Averill 

precedent  to  be   performed    with   due  v.  Loucks,  6  Barb.  (N.  Y.)  470;  Wilkin- 

diligence  in  order  to  establish  the  lia-  son  v.   Paddock,   57  Hun  (N.  Y.)  191; 

bility  of   the  guarantor  (distinguishing  Atlanta  Sav.  Bank  v.  Hiler,  3  Hun  (N. 

Goldsmith  v.   Brown,  35  Barb.  (N.  Y.)  Y.)  209. 
484).  Plaintiff  as  tvell  as  defendant  or  other 

For  form  of  judgment  against  guar-  persons  may  interpose  a  claim  for  the 

antor   for   deficiency    see  supra.  Form  surplus  money.     Field  v.  Hawxhurst, 

No.  T4081.  (Supreme  Ct.  Spec.  T.)  9  How.  Pr.  (N. 

1.  Who  may  File  Notice  of  Claim.—  Y.)  75. 
ZjV«  At^/f/frx  whose  liens  may  be  enforced        2.  A/'ew  York.  —  Code   Civ.    Proc. ,  § 

by   execution    against   the   mortgaged  2404  f/ j^^.;  Hun's  Ct.  Rules(i896),  No. 
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Banks  Belk,  the  claimant,  one  of  the  defendants  in  the  above  entitled 
cause,  is  entitled  to  the  surplus  money,  or  a  part  thereof,^  arising  on 
the  sale  made  in  the  above  entitled  cause  on  the  fifth  day  of  December, 
A.  D.  i2>99;  and  that  the  nature  of  the  claim  of  the  said  Banks  Belk  to 
the  said  surplus  money,  or  a  part  thereof,  is  (stating  nature  of  claim') ?■ 

{Concluding  with  date,  signature  and  address  to  clerk'^  as  in  Form 
No.  2986?) 

(2)  Reference.'* 

(a)  Notice  of  Motion  for  Reference. 

Form  No,  14  177. ^ 

(Comffiencing  as  in  Form  No.  695Jf,  and  continuing  down  to  *)  for  an 
order  that  it  be  referred  to  Reginald  Robinson,  of  Riverhead,  Stiff  oik 
county,  New  York,  referee,  to  ascertain  and  report  the  amount  due 
to  the  said  Banks  Belk  or  to  any  other  person,  which  is  a  lien  upon 
said  surplus  money  and  as  to  the  priorities  of  the  several  liens  and 
claims  thereon,  with  costs  of  this  motion,  and  for  such  other  (continu- 
ing and  co7icluding  7vith  signature  and  address  as  in  Fortn  No.  695J^). 

(J?)  Affidavit  for  Reference. 
Form  No.  14178/ 

(  Title  of  court  and  cause  and  venue  as  in  Form  No.  2616.') 

I.  That  Ba?iks  Belk,  the  affiant,  is  one  of  the  defendants  in  the 
above  entitled  cause. 

II.  That  the  above  entitled  cause  is  an  action  which  was  brought 
for  the  purpose  of  (designating  the  nature  of  the  cause  of  action). 

64;  S.  Car.  Cir.  Ct.   Rules  (1896),  No.  6.  New  York.—CoA^  Civ.    Proc,   § 

54.  2404  etseq.;  Hun's  Ct.  Rules  (1896),  No. 

See  also  list  of  statutes  cited  supra,  64;  S.  Car.  Cir.  Ct.  Rules  (1896),  No.  54. 

note  I,  p.  446.  See  also,   generally,   list  of  statutes 

1.  Must  state  that  claimant  Is  entitled  cited  supra,  note  i,  p.  446;  and  the 
to  such  surplus  moneys  or  some  part  title  Affidavits,  vol.  i,  p.  548,  for  the 
thereof.  Hun's  N.  Y.  Ct.  Rules (1896),  formal  parts  of  an  affidavit  in  a  par- 
No.    64;  S.   Car.   Cir.   Ct.  Rules  (1896),  ticular  jurisdiction. 

No.  54.  Another  form  of  such  an  affidavit  is  set 

2.  Nature  and  extent  of  claim  must  be  out  in  3  Hoffm.  Ch.  Pr.  CCLVI,  as  fol- 
designated.  Hun's  N.  Y.  Ct.  Rules  lows,  omitting  the  formal  parts:  "y,  Z. 
(1396),  No.  64;  S.  Car.  Cir.  Ct.  Rules  Gates,  a  defendant  in  the  above  entitled 
(1896),  No.  54.  cause,  being  duly  sworn,  saith,  that  the 

3.  Notice  must  be  filed  with  clerk,  surplus  of  the  purchase  money  of  the 
Hun's  N.  Y.  Ct.  Rules  (1896),  No.  64;  premises  sold  under  the  decretal  order 
S.  Car.  Cir.  Ct.  Rules  (1896),  No.  54.  in   this  cause,  being  the  sum  of  three 

4.  See  also,  generally,  the  title  Refer-  hundred  and  eighty-five  dollars,  or  there- 
ENCES;  and  supra,  Form  No.  14036  et  abouts,  has  been  paid  into  court  by  the 
seq.,  and  notes  thereto.  master  under  whose  direction  such  sale 

5.  New  York.  —  Code  Civ.  Proc,  §  was  made  and  now  remains  there,  and 
2^0^  et  seq.;  Hun's  Ct.  Rules  (1896),  No.  that  he,  this  defendant,  is  entitled  to 
64;  S.  Car.  Cir.  Ct.  Rules  (i8g6),  No.  54.  the  whole  of  the  same  by  reason  of  his 

See  also,  generally,  list  of  statutes  holding  various  judgments  against  the 
cited  jz^/ra,  note  I,  p.  446;  and  the  title  said  Samuel  Rush,  which  formed  the 
Motions,  post,  for  the  formal  parts  next  lien  in  legal  priority,  upon  such 
of  a  notice  of  motion  in  a  particular  premises  after  the  satisfaction  of  the 
jurisdiction.  mortgage  held  by  the  complainants." 
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III.  That  the  said  action  has  proceeded  to  judgment,  which  said 
judgment  was  entered  (^giving  date  of  entry  of  judgment'). 

IV.  That  a  sale  has  been  duly  had  of  the  mortgaged  premises  in 
the  above  entitled  action  under  and  by  virtue  of  said  judgment  and 
orders  of  the  court  issued  thereon. 

V.  That  the  sum  of  three  thousand  dollars  is  the  amount  of  money 
for  which  said  premises  were  sold  at  said  sale. 

VI.  That  out  of  said  sum  of  three  thousand  dollars  the  sum  of  two 
thousand  dollars  has  been  paid  to  satisfy  the  claim  oi  John  Doe,  the 
plaintiff  in  the  above  entitled  action,  as  well  as  the  costs,  disburse- 
ments and  expenses  of  the  said  action  and  the  said  sale. 

VII.  That  there  remains  of  said  sum  of  three  thousand  dollars, 
after  the  payment  of  said  sum  of  two  thousand  dollars  aforesaid,  a 
surplus  amounting  to  the  sum  of  one  thousand  dollaxs. 

VIII.  That  said  surplus  amounting  to  the  sum  of  one  thousand  ^ol- 
lars  has  been  brought  into  this  court  and  is  now  subject  to  the  order 
of  the  court. 

IX.  That  your  affiant,  the  said  Banks  Belk,  is  entitled  to  the  said 
surplus  money,  or  a  part  thereof,  under  a  claim,  the  nature  of  which 
claim  is  as  follows,  to  wit:  (designating  and  describing  the  nature  of 
plaintiff's  claim). 

X.  That  no  unsatisfied  liens  appear  by  or  from  the  official  searches 
for  conveyances  and  incumbrances  made  in  the  progress  of  this 
cause  and  heretofore  filed  with  the  judgment  roll  herein,  and  that 
there  are  no  other  unsatisfied  liens  known  to  the  affiant,  the  said 
Banks  Belk,  to  exist. ^ 

{Concluding  with  signature  and  jurat  as  in  Form  No.  2616.) 

(<)  Order  of  Reference. 

Form  No.  141  79.2 

{Commencement  as  in  Form  No.  6957. ) 

Ordered  that  it  be  referred  to  Reginald  Robinson,  of  Riverhead,  Suf- 
folk county,  New  York,  as  referee,  to  ascertain  and  report  the  amount 

1.  Affidavit  must  show  what  unsatis-  Formof  such  a  certificate,  as  set  out  in 

fied  liens  appear   by   official   searches  3  Hoffm.  Ch.  Pr.  CCLVI,  is  as  follows: 

and  whether  any  and   what  other  un-  {Title^of  court  and  cause.) 

satisfied    liens   are  known   to    affiant,  "  I  certify  that  the  following  defend- 

claimant,  to  exist.     Hun's   N.  Y.    Ct.  ants  have  respectively  entered  an  ap- 

Rules  (1896),  No.  64.  pearance   in    this   cause,  viz:   {naming 

Certificate  of  clerk  with  whom  the  re-  defendants). 

port  is  filed  and  the  surplus  money  de-  And  I  further  certify,  that  no  written 

posited,  to  the  effect  that  no  notice  of  notice  of  a  claim  to  the  surplus  moneys 

claim  to  such  surplus  was  annexed  to  in  this  cause  has  been  filed  with   me, 

the  report  of  sale  and  that  no  claim  to  except  the  notice  contained  in  the  affi- 

the  same  has  been  filed  previous  to  the  davit  of  the  defendanty.  L.  Gates. 

entry  of  the  order  of  reference,  or,  if  New  York,  January  ij,  l8?9. 

claims  have  been  filed,  a  certificate  stat-  William  Clark,  Clerk." 

ingthe  names  of  the  claimants  and  of  2.  New  York.  — Code  Civ.    Proc. ,  § 

other  persons,  if  any,  and  their  place  of  2404   et  seq.;  Hun's   Ct.    Rules   (1896), 

residence,  should  be  filed  by  the  party  No.  64;  S.   Car.   Cir.  Ct.  Rules  (1896), 

making  the  claim  to  the  surplus.     Hul-  No.  54. 

bert  z/.  McKay,  8  Paige  (N.  Y.)65i.  See   also,   generally,  list  of  statutes 
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due  the  said  Banks  B elk,  or  to  any  other  person,  which  is  a  Hen  upon 
said  surplus  money,  and  ascertain  the  priorities  of  the  several  liens 
thereon,  and  that  the  said  Regitiald  Robinson,  referee,  report  thereon 
with  all  convenient  speed.  ^ 

{Concluding  with  signature  as  in  Form  No.  6957.^ 

(</)  Report  of  Referee. 

Form  No.  14180.^ 

{Commencement  as  in  Form  No.  <lJfOJi3)  do  report  as  follows : 

I.  I  caused  all  the  parties  who  have  appeared  in  this  action,  and  all 
the  persons  having  filed  notice  of  claim  upon  said  surplus  moneys,  to 
be  summoned  to  appear  before  me,  as  appears  by  the  certificate  of  the 
clerk  showing  what  notices  of  claim  have  been  filed,  and  by  the  sum- 
mons and  proof  of  service,  which  are  hereto  annexed  and  marked 
*'  Schedule  A."  On  the  hearing,  Oliver  Ellsworth  appeared  as  attorney 
for  Banks  Belk,  a.n(\  Jeremiah  Mason,  as  attorney  for  Fred Nims.^ 

II.  The  amount  of  said  surplus  moneys  is  the  sum  of  one  thousand 
dollars,  as  appears  by  the  certificate  of  Thomas  Thompson,  treasurer 
of  the  county  oi  Suffolk,  state  oi  New  York,  which  said  certificate  is 
hereto  annexed  and  marked  "  Schedule -5." 

III.  Upon  the  following  testimony  and  facts  shown  on  behalf  of  the 
parties  hereto  (setting  out  the  evidence  and  testimony  adduced  and  given 
before  the  referee')  I  find  that  the  said  Banks  Belk  is  entitled  to  the 
whole  of  said  surplus  money  under  and  by  virtue  of  his  claim  thereto, 
the  nature  of  which  said  claim  is  as  follows,  to  wit:  {setting  out  the 
nature  of  the  claim). 

{Concluding  with  date  and  signature  of  referee  as  in  Form  No.  Ufil^S. ) 

cited  supra,  note  i,  p.  446;  and  the  title  cause,  as  well  as  every  person  who  has 
Orders,  for  the  formal  parts  of  an  order  left  written  notice  of  his  claim  to  such 
in  a  particular  jurisdiction.  surplus  moneys  with  the  clerk  of  this 
Another  order  of  reference  of  this  court,  and  that  he  report  with  all  con- 
character  is  set  out  in  3  Hoffm.  Ch.  Pr.  venieni  speed," 

CCLVI,  which,  omitting  formal  parts,  is  1.  Order  should  ordinarily  direct  a  re- 

as  follows:  "Upon  reading  and  filing  the  port  as  to  the  liens  and  claims  against 

affidavit  of y.  5.  Crt^^j,  a  defendant  above  surplus     money,    but    should    not    be 

named,  that  the  surplus  of  the  purchase  granted  in  a  case  of  contested  claims, 

money  remaining  in  court  arising  from  Union  Dime  Sav.  Inst.  v.  Osley,  4  Hun 

the  sale  01  the  mortgaged  premises  sold  (N.  Y.)  657. 

in    this   cause   belongs  to  him,  and  on  2.  A^ew    York. — Code    Civ.  Proc,  § 

motion  of  "^x.  Hoffman,  of  counsel  for  7,i\,o\  et  seq.\   Hun's  Ct.  Rules  (i8q6),  No. 

said  Gates,  it  is  ordered,  that  it  be  re-  64;  S.  Car.  Cir.  Ct.  Rules  (1896),  No.  54. 

ferred    to    David  Codwise,    one   of    the  See  also,    generally,   list  of  statutes 

masters  of  this  court,  residing  in  the  cited  supra,  note  i,  page  446. 

cwyoiNew  F<7r>&,  to  ascertain  and  re-  3.   Appearance    or   proof  of  service  of 

port  the  amount  due  to  such  defendant,  summons    upon    the    parties  should    be 

or  to  any  other  person,  and  which  is  a  stated  in  the  report.      Franklin  v.  Van 

lien  upon  such  surplus  moneys,  and  to  Cott,  11   Paige  (N.  Y.)  129;  Hulbert  v. 

ascertain   the   priorities  of    the  several  McKay,  8  Paige  (N.  Y.y65i. 

liens  thereon.     And  it   is    further   or-  Notice  must  be  given  to  all  persons 

dered,  that  such  master  summon  before  interested  in  the  fund  upon  a  claim  for 

him,  upon   such   reference,  all   the  de-  surplus    money.     Kingsland    v.    Chet- 

fendants  who  have  appeared  in  the  said  wood,  39  Hun  (N.  Y.)  602. 
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((f)  Notice  of  Motion  for  Payment. 
Form  No.  i  4  i  8  i .' 

{Commencing  as  in  Form  No.  695Jt.^  and  continuing  down  to  *)  for  an 
order  confirming  the  referee's  report  herein  as  to  the  surplus  moneys 
in  the  above  entitled  cause,  with  a  copy  whereof  you  have  heretofore 
been  served,  and  for  an  order  that  Thomas  Thompson,  treasurer  of  the 
county  of  Suffolk,  state  of  New  York,  pay  to  the  said  Banks  Belk,  or 
his  attorney,  the  whole  of  the  said  surplus  moneys  in  this  cause 
deposited  with  him,  with  costs^  of  this  motion  and  for  such  other  {con- 
tinuing and  concluding  as  in  Form  No.  6964)- 

(/)  Order  for  Payment. 
Form  No.  14182.^ 

{Commencement  as  in  Form  No.  6957.^ 

Ordered  that  the  referee's  report  as  to  the  surplus  money  in  the 
above  entitled  cause  be  and  the  same  is  hereby  affirmed;  and  it  is 
further  ordered,  that  Thomas  Tho?npson,  county  treasurer  of  Suffolk 
county  in  the  state  of  Netv  York,  be  and  he  is  hereby  directed,  upon 
the  service  upon  him  of  a  duly  authenticated  copy  of  this  order,  to 
pay  to  the  said  Banks  Belk,  or  his  attorney,  the  whole  of  the  surplus 
moneys  in  the  above  entitled  cause  deposited  with  him  and  now 
remaining  in  his  hands  subject  to  the  order  of  this  court. 

{Concluding  with  signature  of  judge  as  in  Form  No.  6957.^ 

(3)  Motion  for  Distribution.* 
(a)  By  Defendant. 

Form  No.  14  i  83.  * 

{Commencement  as  in  Form  No.  IJfllS.) 

Now  comes  the  defendant  Richard  Roe  dind  represents  to  said  court 
that  the  property  described  in  the  petition,  filed  in  the  above  enti- 

1.  Neiv  York.  —  Code  Civ.  Proc,  §  See  also,  generally,  list  of  statutes 
2404  et seq.;  Hun's  Ct.  Rules  (1896),  No.  cited  supra,  note  i,  p.  446;  and  the  title 
64;  S.  Car.  Cir.  Ct.  Rules  (1896),  No.  54.     Orders  for  the  formal   parts  of  an  or- 

See  also,  generally,  list  of    statutes  der  in  a  particular  jurisdiction. 
cited   supra,   note    i,   p.   446;    and    the        Order  for  distribution  of  surplus  may 

title  Motions, /)£>j-/,  for  the  formal  parts  be  had  upon  the  coming  in  and  con- 

of  a  notice  of  motion   in  a  particular  firmation  of  the  referee's  report.    Hun's 

jurisdiction.  Ct.  Rules  (i8q6).  No.  64.     Or  the  court 

2.  Costs  and  disbursements  may  be  may  set  aside  the  report  or  refer  it  back 
allowed.  New  York  L.  Ins.,  etc.,  Co.  for  further  proofs.  Mutual  L.  Ins.  Co. 
V.   Vanderbilt,   (Supreme   Ct.)  12  Abb.  v.  Salem.  3  Hun  (N.  Y.)  117. 

Pr.  (N.  Y.)  458;   Lawton  v.  Sager,   11  4.  When  Made.  —  Motion  of  distribu- 

Barb.  (N.  Y.)  349;  Elwell   v.  Robbins,  tion    should   be    made   after   the  fund 

(Supreme  Ct.  Spec.  T.)  43  How.  Pr.  (N.  comes  into  the  hands  of  the  officer  who 

Y.)  108;    Bevier  v.   Schoonrnaker,  (Su-  made  the  sale    or   after  the  money  is 

preme  Ct.  Gen.  T.)  29  How.  Pr.  (N.  Y.)  paid  into  the  court,  as  the  case  may  be. 

411;  McDermott  v.  Hennesy,  9  Hun  (N.  Clark,  etc.,  Invest.  Co.  v.  Way,  52  Neb. 

Y.)  59.                        ;  204. 

8.  New    York.  —  QoA^  Civ.   Proc,  §  5.  C>A/<>.  —  Bates'  Anno.  Stat.  (1897), 

2^o^etse(}.\  Hun's  Ct.  Rules  (1896),  No.  §  5408,  relating  to  defendant's  right  to 

64;  S.  Car.  Cir.  Ct.  Rules  (1896),  No.  54.  the  balance  of  the  proceeds. 
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tied  case,  has  been  sold  by  the  sheriff  of  Cuyahoga  county,  Ohio., 
under  an  order  of  sale  issued  by  the  court  to  said  sheriff  in  said 
case.  That  in  compliance  with  the  decree  in  said  case,  the  said 
sheriff  has  paid  off  the  mortgages  and  liens  found  against  said  prop- 
erty, as  well  as  the  costs  of  court  incurred  in  said  case. 

That  said  sheriff  has  paid  into  the  hands  of  John  Brotvn^  clerk  of  the 
Court  of  Common  Pleas  of  Cuyahoga  county,  Ohio^  the  sum  oi  five  /i««- 
^r(?</ dollars  to  await  the  final  order  of  this  court  in  reference  to  the 
same.  The  defendant  represents  that  he  is  entitled  to  said  sum  of 
money  now  in  the  hands  of  the  said  clerk,  the  same  being  the  bal- 
ance left  after  the  payment  of  all  the  mortgages,  liens  and  claims 
found  against  said  property,  together  with  the  costs  of  court. 

Said  defendant  asks  that  an  order  be  issued  directing  yt^//«  Brown, 
clerk  as  aforesaid,  to  pay  over  the  said  sum  of  money  to  the  defend- 
ant or  his  attorney. 

(^Concluding  with  signature  of  attorney  as  in  Form  No.  Uf-llS.) 

{b)  By  Plaintiff. 

Form  No.  14  i  84.' 

(^Commencement  as  in  Form  No.  UfllS. ) 

And  now  comes  the  plaintiff.  The  Citizens  Savifigs  and  Loan  Asso- 
ciation, and  shows  unto  the  court  that,  on  the  fifth  day  of  March, 
A.  D.  i899,  this  plaintiff,  to  protect  its  rights  under  the  mortgage  set 
forth  in  its  petition  herein,  paid  to  the  county  treasurer  of  Cuyahoga 
county,  sixteen  ($16.80)  dollars  and  eighty  cents,  being  the  taxes  then 
levied  on  said  premises  and  then  payable.  All  the  proceedings  con- 
nected with  the  levying  of  said  taxes  and  listing  said  property  for 
taxation,  were  legal. 

This  plaintiff  therefore  moves  the  court  that,  out  of  the  proceeds 
of  the  sale  of  said  property  now  in  the  hands  of  the  sheriff  of  said 
county  as  special  master  commissioner,  there  may  be  paid  to  this  plain- 
tiff said  sum  of  sixteen  ($16. 80)  dollars  and  eighty  cents  with  interest 
thereon  from  the  fourth  day  oi  March,  a.  d.  i898. 

(Concluding  with  signature  of  attorney  as  in  Form  No.  H118.) 

(4)  Decree  Distributing  Balance. 

Form  No.  14185. 

(Precedent  in  Duncan  v.  Atlantic,  etc.,  R.  Co.,  88  Fed.  Rep.  852.) 

[(Commencement  as  in  Form  No.  1213 Jf.)^"^ 

Decree  Distributing  Balance  in  Court  after  Satisfaction  of  the 
Mortgage  Debt. 

See  also  list  of  statutes  cited  supra,  original  papers   in  the  case  of  Citizens' 

note  I,  p.  446.  Sav.,    etc.,    Assoc,     v.    Moran,    special 

This  motion  is  copied  from  the  origi-  docket    No.    5391,    Cuyahoga    common 

nal  papers  in  the  case.  pleas  court. 

See  also,  generally,  the  title  Motions.  See  also,  generally,  the  title  Motions, 

post,  for  the   formal  parts  of  a  motion  post,  for  the  formal   parts  of  a  motion 

in  a  particular  jurisdiction.  in  a  particular  jurisdiction. 

1.  This    motion   is   copied   from  the  2.  The  matter  to  be  supplied  within 
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And  now,  March  18, 1 2)82,  this  cause  came  on  to  be  heard  on  motion 
for  transfer  of  balance  of  funds  in  hands  of  the  receivers  February  10, 
i881,  and  the  distribution  of  balance  of  proceeds  of  sale  of  the  mort- 
gaged premises;  and  it  appearing  by  the  report  of  Charles  L.  Perkins, 
special  master,  that  the  remaining  bonds  mentioned  in  the  report  of 
M.  F.  Pleasants  and  Charles  L.  Perkins,  special  masters,  filed  May  3, 
iS81,  to  wit,  $273,550,  with  interest  thereon  at  the  rate  of  Ihree  per 
cent,  from  the  3cl  day  of  May,  i881,  to  wit,  ^,445-19,  have  been  paid 
out  of  the  purchase  money  heretofore  paid  into  court  by  the  pur- 
chaser, under  the  direction  of  said  Charles  L.  Perkins,  special  master, 
except  one  bond  and  certain  coupons  which  are  still  outstanding;  and 
it  also  appearing  that  the  purchase  of  the  claim  of  the  state  of  Vir- 
ginia secured  by  the  mortgage  dated  December  22,  x%70,  by  the  Norfolk 
and  Western  Railroad  Company,  has  been  ratified  by  the  general  assem- 
bly of  the  said  commonwealth ;  and  the  Norfolk  and  Western  Railroad 
Company,  claimant  of  the  said  funds  in  the  hands  of  the  receivers  as 
purchaser  under  the  terms  of  the  decree  and  deed  of  conveyance,  and 
whose  right  thereto  was  reserved  by  the  terms  of  the  decree  of  May 
S,  i881,  and  also  as  assignee  of  the  claim  of  the  state  of  Virginia  of 
its  claim  secured  by  the  mortgage  of  December  22,  iS70,  consenting 
to  this  decree;  and  it  further  appearing  that  many  of  the  owners  of 
the  claims  for  labor  and  supplies  are  resident  upon  the  line  of  the  said 
Norfolk  and  Western  Railroad,  and  that  said  company  is  the  owner 
by  assignment  of  a  majority  of  the  said  claims,  and  is  entitled,  either 
as  purchaser  of  mortgaged  premises  at  the  sale  of  February  10,  iS81, 
or  as  assignee  of  the  claim  of  the  state  of  Virginia,  to  the  surplus,  if 
any,  of  the  proceeds  of  sale,  and  of  the  net  earnings  in  the  hands  of 
the  receivers:  It  is  therefore  ordered,  adjudged  and  decreed  that  the 
balance  of  the  said  proceeds  of  sale,  and  the  funds  "in  the  hands  of 
the  receivers,  including  the  special  deposit  oi  forty-five  thousand  do\- 
lars  in  the  Exchange  National  Batik  of  Norfolk,  together  with  all  the 
accretions  of  interest,  be  paid  over  to  said  Norfolk  and  Western 
Railroad  Company,  upon  the  special  trust,  however,  that  out  of  the 
said  funds  the  said  Norfolk  and  Western  Railroad  Company  shall  and 
will  pay  the  principal  of  mortgage  bond  No.  2,652,  and  all  outstanding 
coupons  mentioned  in  the  report  of  Charles  L.  Perkins  and  M.  F. 
Pleasants,  as  special  masters,  of  May  3,  1 857,  with  interest  to  May  3, 
iS81,  upon  presentation,  and  shall  and  will  also  pay  to  the  lawful 
owners  and  holders  of  claims  for  labor  and  supplies  the  principal  of 
said  claims,  with  interest  to  the  6th  day  oi  June,  i876,  in  full  settle- 
ment and  discharge  thereof;  and  fohnS.  Wise  is  hereby  appointed 
special  master  commissioner  to  superintend  the  payment  of  said 
claims,  and  his  certificate  of  approval  shall  be  a  sufficient  warrant  for 
such  payment;  but  in  case  of  dispute  as  to  the  validity  of  a  claim 
which  shall  be  presented,  or  as  to  the  title  of  the  holder,  the  same 
may  be  brought  to  the  attention  of  the  court  summarily  by  motion, 
jurisdiction  of  the  cause  being  hereby  specially  retained  for  that  pur- 
pose, and  the  surplus,  if  any,  shall  be  taken  and  received  by  the  Nor- 

[  ]  will  not  be  found  in  the  reported    mknts  and  Decrees,  vol.  lo,  p.  645,  for 
case.  the  formal  parts  of  a  judgment  or  de- 

See  also,  generally,  the   title  Judg-     cree  in  a  particular  jurisdiction. 
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folk  and  Western  Railroad  Company  on  account  of  its  claims  as 
assignee  of  the  commonwealth  of  Virginia^  or  of  labor  and  supply 
claims,  or  as  purchasers.  And  it  is  further  ordered  that  the  clerk 
of  this  court  do  check  upon  the  Exchange  National  Bank  of  Nor- 
folk, in  favor  of  the  Norfolk  and  Western  Railroad  Company  for  the 
sum  of  two  hundred  and  forty -five  thousand  two  hundred  and  six  ^J^- 100 
dollars,  upon  the  Union  Trust  Company  for  the  sum  of  twenty-nine 
thousand  nine  hundred  and  twenty-four  37-100  dollars;  and  that  the 
receivers  do  pay  over  to  the  Norfolk  and  Westerfi  Railroad  Company 
the  balance  of  the  funds  in  their  hands  after  the  deduction  of  the 
allowances  this  day  made. 
Norfolk,  March  18,  iS82. 

Hugh  L.  Bond,  Circuit  Judge. 

Ro.  W.  Hughes,  District  Judge. 

(6)  Assumpsit  to  Recover  Surplus. 

Form  No.  141  86.' 

(Precedent  in  Kennedy  v.  Brown,  50  Mich.  337,  note.) 

\(JOommencement  as  in  Form  No.  69JfB,  declaring  on  the  common  counts 
in  assumpsit  and  continuing  with  the  following  count  :^]^ 

For  that  whereas,  also,  before  and  at  the  time  of  the  making  of 
the  promise  and  undertaking  of  the  defendant  hereinafter  next  men- 
tioned, one  Calista  Nevius  was  owner  in  fee  and  possessed  of  certain 
lands  and  premises  situated  in  said  county  of  Kent,  and  described  as 
follows,  to-wit: 

All  of  lots  number  thirty-four,  forty-seven  and  fifty  old  survey, 
village  of  Grafidville,  Kent  county,  Michigan,  and  did  on,  to-wit,  the 
18th  day  of  April,  a.  d.  i87P,  make,  execute,  and  deliver  to  said 
defendant  a  certain  indenture  of  mortgage  upon  said  premises  to 
secure  to  said  defendant  the  payment  of  the  sum  of  ^00  on  or  before 
five  years  after  date  thereof,  with  interest  thereon  at  the  rate  of  eight 
per  cent,  per  annum,  payable  annually,  and  also  providing  that  in 
case  of  the  non-payment  of  said  sum  of  money  or  any  part  thereof, 
or  the  interest  thereon,  at  the  time  and  in  the  manner  specified  in 
said  mortgage,  then  and  in  such  case  it  should  be  lawful  for  said  mort- 

1,  In  this  case  the  plaintiffs  recovered  by    adding    the    new    count  set  out  in 

judgment  before  a  justice  of  the  peace  the    text.      As    against    the    objection 

upon  oral  pleadings.     The  justice  en-  that    the    judge    erroneously    allowed 

tered  the  substance  of  the  declaration  such    amendment,    it    was    held    that 

in    these    terms:    "Plaintiffs    declared  when,  on  appeal  from  the  justice's  court, 

orally  on   the  common   counts    in    as-  the   plaintiff  is  allowed   to  amend  his 

sumpsit,   and    specially  for   a    surplus  declaration  by  adding  thereto  a  count 

in  the  hands  of  defendant  arising  from  which  tenders  no  new  issue,  and  which 

the    foreclosure    of    a    mortgage    exe-  is  not  then  objected  to,  no  error  is  com- 

cuted    by  Calista    Nevius    to  the    said  mitted  to  the  defendant's  prejudice, 
defendant,  dated  April  18,  1879,  which         Consult    also,    generally,    the    titles 

surplus  has  been  duly  assigned  to  the  Assumpsit,  vol.  2,  p.  294;  Money  Had 

plaintiffs  in  this  cause,  and  which  said  and  Rfxeived,  ante,  p.  360. 
defendant  refuses  to  pay,  to  plaintiffs'         2.  The  matter  to  be  supplied  within 

damage    $300."      On  appeal,    the    cir-  [  ]  will  not  be  found  in   the  reported 

cuit  judge  allowed  plaintiffs  to  amend  case. 
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gagee  to  grant,  bargain,  and  sell  said  premises  at  public  auction  or 
vendue,  and  on  such  sale  to  make  and  execute  to  the  purchaser  a 
good,  ample,  and  sufficient  deed  of  conveyance  in  law,  pursuant  to 
the  statute  in  such  case  made  and  provided,  and  out  of  the  proceeds 
of  such  sale  to  retain  the  principal  and  interest  of  all  sums  then  due, 
the  costs  and  charges  of  such  sale,  and  an  attorney  fee  oi  fifty  dollars, 
rendering  the  surplus  moneys  (if  any  there  should  be)  to  the  said 
party  of  the  first  part  in  said  mortgage,  her  heirs,  executors,  or 
administrators. 

And  thereupon,  heretofore,  to-wit,  on  the  day  and  year  last  afore- 
said, at  the  city  of  Grand  Rapids,  in  said  county  of  Kent,  in  con- 
sideration of  the  premises,  he,  the  said  defendant,  undertook,  and  then 
and  there  faithfully  promised  the  said  Calista  Nevius,  that  in  case  of 
foreclosure  of  said  mortgage  and  a  sale  of  the  premises  by  virtue  of 
the  power  of  sale  therein  contained,  he,  the  said  defendant,  would 
render  the  surplus  moneys,  if  any  there  should  be,  after  retaining 
the  principal  and  interest  of  the  sums  then  due  on  said  mortgage, 
with  the  costs  and  charges  of  such  sale,  to  the  said  Calista  Nevius, 
her  heirs,  executors,  or  administrators. 

And  the  plaintiffs  aver  that  afterwards,  to-wit,  on  the  19th  day  of 
August,  A.  D.  \2)80,  default  having  been  made  in  the  conditions  of  said 
mortgage,  he,  the  said  defendant,  caused  the  premises  mentioned  in 
said  mortgage  to  be  sold  at  public  auction  by  virtue  of  the  power  of 
sale  in  said  mortgage  contained,  and  pursuant  to  the  statute  in  such 
case  made  and  provided,  which  sale  was  so  made  by  Freeling  IV.  Peck, 
sheriff  of  said  county  of  Kent,  by  Alanzo  C.  Witcomb,  under-sheriff. 

And  plaintiff  further  avers  that  on  said  sale  said  defendant  bid  for 
said  premises  the  sum  of  $97-^.^7,  and  the  same  was  thereupon  struck 
off  to  said  defendant  for  said  sum  of  ^TJf..9T.  And  the  said 
sheriff  did  thereupon  make,  execute,  acknowledge,  and  deliver  to  said 
defendant  a  deed  of  said  premises  for  the  said  sum  of  $974-^7,  pur- 
suant to  the  statute  in  such  case  made  and  provided. 

And  the  plaintiff  in  fact  saith  that  the  amount  so  bid  as  aforesaid, 
and  for  which  said  premises  were  so  purchased  by  said  defendant  as 
aforesaid,  exceeded  the  whole  amount  then  due  to  said  defendant  on 
said  mortgage,  including  costs  and  charges  of  said  sale,  by  the  amount 
of,  to-wit,  one  hundred  dollars,  and  said  defendant  thereupon  became 
and  was  indebted  to  Calista  Nevius  in  the  sum  of,  to-wit,  one  hundred 
dollars. 

And  the  plaintiff  further  saith  that  afterwards,  to-wit,  on  or  about 
the  6th  day  of  September,  a.  d.  \Z81,  the  said  Calista  Nevius,  for  a 
valuable  consideration  to  her  in  hand  paid,  did  sell,  assign,  and  set 
over  to  said  plaintiffs  all  her  right,  title,  and  interest  in  and  to  the 
aforesaid  sum  of  money  so  owing  to  her  by  said  defendant  as  afore- 
said, of  which  said  defendant,  to-wit,  on  the  day  and  year  last  afore- 
said, had  notice. 

And  thereupon  the  said  defendant  afterwards,  and  on  the  day  and 
year  last  aforesaid,  in  consideration  of  the  premises  respectively  then 
and  there  promises  the  plaintiffs  to  pay  them  the  said  sum  of  money, 
to-wit,  one  hundred  dollars  on  request. 

Yet  the  said  defendant  has  disregarded  his  said  promises,  and  has 
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not,  although  often  ret,uested  so  to  do,  paid  said  sum  of  money,  or 
any  part  thereof,  to  plaintiffs'  damage  one  hundred  dollars. 
"^{Concluding  with  signature  of  attorney  as  in  Form  No.  69^.)]i 

3.  Special  Statutory  Systems.' 

a.  Rule  Nisi.  3 

(1)  Petition.'* 

Form  No.  14187." 

{Commencement  as  in  Form  No.  6913.^ 

I.  That  Richard  Roe.,  the  defendant  herein,  is  a  resident  of  said 
county  of  Bibb.,  in  the  state  of  Georgia. 


1.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported  case. 

2.  Ejectment  may  still  be  employed  by 
the  mortgagee  to  recover  possession  of 
mortgaged  premises  in  some  states,  as 
was  the  case  at  common  law.  Simms 
V.  Richardson,  32  Ark.  304;  Finlon  v. 
Clark,  118  111.  32. 

For  forms  connected  with  ejectment 
proceedings,  generally,  see  the  title 
Ejectment,  vol.  7,  p.  279. 

Writ  of  entry  is  a  method  employed 
in  foreclosing  a  mortgage  in 

Maine.  —  Rev.  Stat.  (1883),  c.  90,  § 
31.  See  also  Martel  v.  Desjardin,  93 
Me.   413;  Ridley  v.  Ridley,  87  Me.  445. 

Massachusetts. —  Pub.  Stat.  (i88a),  c. 
181.  See  also  Cunningham  v.  Davis, 
(Mass.  1900)  56  N.  E.  Rep.  2. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  139,  §  14;  Northy  v.  Northy,  45  N.  H. 
141. 

For  forms  connected  with  proceed- 
ings on  writ  of  entry,  generally,  see  the 
title  Entry,  Writ  of,  vol.  7,  p.  703. 

Defendant's  plea  in  equity,  filed  on 
motion  to  amend  by  striking  out  his 
brief  statement  in  a  proceeding  by  writ 
of  entry,  in  Ridley  v.  Ridley,  87  Me. 
445,  is  set  out  in  full.  The  plea  was 
filed  pursuant  to  the  provisions  of  Me. 
Laws  (1893),  c.  217. 

3.  Nature  of  Proceeding.  —  It  is  a  spe- 
cial statutory  remedy  (2  Ga.  Code 
(1895),  ^  2743  et  seq.)  at  law,  in  rem. 
Hays  V.  Reynolds,  53  Ga.  328;  Wood  v. 
Nisbet,  20  Ga.  72;  Jackson  z/.  Stanford, 
19  Ga.  14. 

Formerly,  in  Kentucky,  an  order  of 
nisi  was  necessary.  Bullitt's  Civ.  Code 
Ky.  (1895).  p.  713.  But  this  is  not  neces- 
sary now.   Bullitt's  Civ.  Code  Ky.  (1895), 

§374- 

4.  Petition  as  in  ordinary  suits  is 
necessary.     The    petition   to   foreclose 


has  been  considered  to  be  a  "suit  or 
action  "  within  the  meaning  of  the 
code.  George  v.  Gardner,  49  Ga.  441; 
Ledbetter  v.  McWilliams,  90  Ga.  43. 

Venue. —  Petition  must  be  filed  in  the 
county  in  which  the  land  lies.  Hacken- 
huU  V.  Westbrook,  53  Ga.  285;  2  Ga. 
Code  (1895),  §  2743. 

Parties — Administrator  of  mortgagee 
may  foreclose  against  administrator  of 
mortgagor.  Dixon  v.  Cuyler,  27  Ga. 
248;  Flagg  V.  Johnston,  39  Ga.  26. 

Cestui  que  trust  need  not  be  a  party. 
Wood  V.  Nisbet,  20  Ga.  72. 

Heirs  of  mortgagor  are  not  necessary 
parties  to  foreclose  against  the  adminis- 
trator of  the  mortgagor.  Dixon  v.  Cuy- 
ler, 27  Ga.  248. 

Transferee  or  assignee  of  mortgagee 
may  foreclose  in  the  name  of  the  mort- 
gagee suing  for  the  use  of  such  trans- 
feree or  assignee.  2  Ga.  Code  (1895), 
§  2745;  Calhoun  v.  Tullass,  35  Ga.  119. 

Applicant  or  his  attorney  must  present 
the  petition.     2  Ga.  Code  (1895),  §  2743. 

Statement  of  the  case  should  be  con- 
tained in  the  petition.  2  Ga.  Code 
(1895),  §  2743. 

Amount  of  petitioner's  demand  should 
be  stated.     2  Ga.  Code  (1895),  §  2743. 

Description  of  mortgaged  premises  should 
be  given.     2  Ga.  Code  (1895),  §  2743. 

Exhibits.  —  Afortgage  or  a  copy  thereof 
should  be  filed  with  the  petition.  2  Ga. 
Code  (1893),  §  4963.  Though  formerly 
it  was  sufficient,  it  seems,  to  set  forth 
the  mortgage  "according  to  its  legal 
effect."     Lewis  v.  Wayne,   25  Ga.  167. 

JVote  or  a  copy  thereof  should  be  filed 
with  the  petition.     2  Ga.  Code  (1893),  § 

4963- 

5.  Georgia.  —  2  Ga.  Code  (1893),  § 
2743  et  seq. 

See  also,  generally,  supra,  note  4, 
this  page. 
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II.  That  heretofore,  to  wit,  on  the  fourth  ddiy  oi  March,  x.  d.  i8P0, 
Richard  Roe,  the  said  defendant,  made,  executed  and  delivered  to 
Johfi  Doe,  the  petitioner,  his  certain  promissory  note  for  the  sum  of 
three  thousand  dollars,  due  five  years  after  date,  with  interest  thereon 
at  the  rate  of  seven  per  centum  per  annum,  payable  semi-annually 
from  date,  a  copy  of  which  said  promissory  note  is  hereto  annexed 
and  herewith  filed,  marked  Exhibit  A. 

III.  That  contemporaneously  with  the  making,  execution  and 
delivery  of  said  note  by  Richard  Roe,  the  said  defendant,  to  John  Doe, 
the  petitioner,  to  wit,  on  t\\&  fourth  day  of  March,  a.  d.  i850,  for  the 
purpose  of  securing  the  payment  of  said  note  and  as  a  part  of  the  same 
transaction,  Richard  Roe,  the  said  defendant,  made,  executed,  acknowl- 
edged and  delivered  to  John  Doe,  the  petitioner,  a  certain  mortgage 
covering  the  following  described  property,  to  wit,  {describing premises), 
a  copy  of  which  said  mortgage  is  hereto  annexed  and  herewith  filed, 
marked  Exhibit  B. 

IV.  That  no  part  of  the  debt  received  by  said  note  and  secured  by 
said  mortgage  has  ever  been  paid,  and  that  Richard  Roe,  the  said 
defendant,  refused  to  pay  the  same  and  all  parts  thereof  at  the  time 
and  times  when  the  same  became  due  and  still  refuses  to  pay  the 
same  as  well  as  the  interest  accrued  and  due  upon  the  same.* 

Wherefore, _/(?/;«  Doe,  the  petitioner,  prays  for  the  granting  of  a 
rule  of  this  court  according  to  the  provisions  of  the  statute  in  such 
case  made  and  provided,  directing  Richard  Roe,  the  said  defendant, 
to  pay  into  this  court  on  or  before  the  ^/-j/ day  of  the  next  term 
thereof,  the  principal  and  interest  due  on  said  note,  as  well  as  the 
costs  of  this  proceeding,  or  in  default  of  such  payment  of  the  said 
mortgage  given  to  secure  said  note  may  be  foreclosed  and  the  equity 
of  redemption  of  Richard  Roe,  the  said  defendant,  in  and  to  the 
premises  in  said  mortgage  described  be  forever  barred  and  foreclosed. 

{Concluding  with  signature  and  verification  as  in  Form  No.  6913.) 

(2)  The  Rule  Nisi.^ 

1.  Exhibits.  —  Mortgage  need  not  be  or   served  on    the    mortgagor   or    his 

set  out   in    the   rule   nisi.      Lewis   v.  special  agent  or  attorney  at  least  three 

Wayne,  25  Ga.  167.  months  previous  to  the  time  when  the 

Signature.  —  The     words     "by     the  money  is  directed   to  be  paid.     2  Ga. 

court,  Hardeman  S^  fohnson.  Plaintiff's  Code  (1895),  §  2743;  Dykes  v.  McClung, 

attorneys,"  has  been  held  to  be  a  suffi-  74  Ga.  382. 

cient  signature  to  a  rule  nisi,  it  appear-  Leaving  a  copy  of  the  rule  nisi  at  the 

ing  that  the  rule  absolute  was  signed  defendant's  residence  has  been  held  to 

by  the  judge.     Middlebrooks  v.  War-  be  insufficient.     Dykes  v.  McClung,  74 

ren,  59  Ga.  230.  Ga.  382;  Meeks  v.  Johnson,  75  Ga.  629. 

Where  the  clerk's  entry  of  filing,  upon  Day   on    which    the    rule    nisi    was 

a  rule  nisi  to  foreclose,  bears  a  date  served  must  be  counted  in  estimating 

subsequent  to  the  day  on   which   the  the  three  months.     English  v.  Ozburn, 

rule  nisi  was  granted  by  the  judge,  the  59  Ga.  392. 

rule  will   not  be  dismissed,  the  entry  Rule    nisi     to    foreclose    mortgage, 

and    the  granting  of  the  rule  having  service    of  which  was    made   prior   to 

occurred  at  the  same  term  of  the  court,  the  time  at  which  the   mortgage   was 

Wynne  v.  Stevens,  loi  Ga.  808.  directed  to  pay,  but  too  late  to  be  suffi- 

Service  of  Bnle.  —  Rule  nisi  should  be  cient  service  for  that  time  under  2  Ga. 

published  once  a  month  for  four  months  Code    (1895),   §    4992,    becomes    good 
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Form  No.  i  4  i  8  8  ' 

John  Doe^  petitioner,     )  Mortgage,  etc.     Rule  Nisi. 

against  >•  October  Term,  a.  d.  \W9.     Superior  Court 

Richard  Roe,  defendant.  )  of  Bibb  County,  Georgia. 

Present,  the  HonorsibXt  John  Marshall,  Judge  of  the  said  Court. 
It  appearing  to  the  court  by  the  petitioner  oi  John  Doe: 
I    (^Like  paragraph  I  in  Form  No.  1^187.) 

II.  (^Like paragraph  II  in  Form  No.  UflSJ.) 

III.  {Like paragraph  III  in  Form  No.  H187.) 

IV.  {Like  paragraph  IV  in  Form  No.  lJi.187.') 

It  .is  therefore  ordered  that  Richard  Roe,  the  said  defendant,  pay 
iitto  this  court  by  the  first  day  of  the  next  term  thereof,  the  principal 
sum,  interest  and  costs  due  on  said  note,  or  show  cause  to  the  con- 
trary, if  there  be  any;  and  that  on  the  failure  oi  Richard  Roe,  the 
said  defendant,  so  to  do,  the  equity  of  redemption  in  and  to  the  said 
mortgaged  premises  be  forever  thereafter  barred  and  foreclosed. 

And  it  is  further  ordered  that  this  rule  be  published  in  the  '^Macon 
Telegraph,"  a  newspaper  published  in  the  county  of  Bibb,  in  the  state 
of  Georgia,  once  a  month  for  four  months,  or  a  copy  thereof  be 
served  on  Richard  Roe,  the  said  defendant,  or  his  special  agent  or 
attorney,  at  least  three  months  before  the  next  term  of  this  court. 

John  Marshall, 
Judge  of  the  Supei-ior  Court  oi  Bibb  County,  Georgia. 

Oliver  Ellsworth,  Petitioner's  Attorney. 

(3)  The  Rule  Absolute. 2 


process  at  the  next  succeeding  term, 
which,  under  the  circumstances,  be- 
comes the  return  term.  Ray  7'.  At- 
lanta Banking  Co.,  (Ga.  1900)  35  S.  E. 
Rep.  117. 

Defense  to  rule  nisi  should  be  filed  on 
or  before  the  first  day  of  the  next  suc- 
ceeding term.  Michelson  v.  Cunning- 
ham, 96  Ga.  601. 

1.  Georgia. — 2  Code  (1895),  §  2743  ^/ 
seg. 

See,  generally,  supra,  note  i,  p.  873. 

2.  Amount  of  Debt. — A  judgment  which 
specified  the  amount  of  debt  and  di- 
rected a  foreclosure  of  the  equity  of 
redemption,  ordering  that  "such  other 
proceedings  be  had  as  are  pointed  out  in 
the  statute,"  was  held  to  be  valid  and 
sufficient  to  authorize  a  sale  of  the 
premises.     Dickerson  v.  Powell,  21  Ga. 

143- 

Description  of  Land.  —  Where  a  rule 
absolute  describes  only  a  part  of  the 
land  described  in  the  petition  and  the 
rule  nisi,  it  is  not  for  that  reason  fatal. 
Ledbetter  v.  McWilliams,  90  Ga.  43. 

Principal,  interest  and  costs  should  be 


directed  to  be  paid  into  court  on  or  be- 
fore the  first  day  of  the  next  term  in 
the  rule  nisi.  2  Ga.  Code  (1895),  § 
2743- 

Stipulated  attorneys'  fees  are  recover- 
able. Almand  v.  Almand,  95  Ga.  204; 
Hamlin  ?•.  Rogers,  79  Ga.  581;  McCall 
V.  Walter,  71  Ga.  287. 

Denying  a  rule  absolute  has  been  held 
to  be  in  effect  a  nonsuit.  Alley  v.  Hal- 
combe,  96  Ga.  810. 

Precedent.  —  In  Hobby  v.  Bunch,  83 
Ga.  I,  the  rule  absolute  in  part  recited 
as  follows:  "And  it  appearing  that  a 
copy  of  said  rule  nisi  has  been  served 
on  said  defendant  three  months  before 
the  term  of  this  court,  and  that  said  de- 
fendant has  shown  no  cause  to  the  con- 
trary, and  still  neglects  and  refuses  to 
pay  the  amount  due  on  said  mortgage, 
it  is  therefore  adjudged  by  the  court 
that  the  equity  of  redemption  in  and  to 
said  mortgaged  premises  be  and  the 
same  is  hereby  barred  and  forever  fore- 
closed. And  it  is  further  ordered  and 
adjudged  that  said  plaintiff  do  recover," 
etc. 
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Form  No.  i  4  189.' 
( Title  of  court  and  cause,  term,  and  Commencement  as  in  Form  No. 

Whereas,  at  th&  January  term  of  this  court,  a.  d.  i2,96,  a  rule  nisi 
was  granted  in  this  cause  requiring  said  defendant  to  pay  into  court 
for  said  plaintiff  the  principal,  interest,  attorney's  fees  and  costs  due 
on  a  certain  promissory  note  for  one  thousand  dollars,  executed  and 
delivered  by  the  said  Richard  Roe  to  the  said  petitioner  on  the  ninth 
day  of  May,  i890,  due  va  five  years,  and  bearing  interest  at  the  rate 
of  seven  per  cent,  per  annum,  payable  semi-annually,  for  securing 
which  the  said  defendant  had  executed  and  delivered  at  the  same 
time  and  as  a  part  of  the  same  transaction  a  certain  mortgage  cover- 
ing the  following  described  property:  {insert  description^,  and  it 
appearing  that  a  copy  of  said  rule  nisi  has  been  served  on  the  said 
defendant,  and  that  said  defendant  still  neglects  and  refuses  to  pay 
the  principal,  interest,  attorney's  fees  and  costs  in  obedience  to 
said  rule. 

It  is  therefore  adjudged  by  the  court  that  the  equity  of  redemption 
in  and  to  the  said  mortgaged  premises  be  and  the  same  is  forever 
foreclosed;  and  it  is  further  ordered  and  adjudged  that  the  said 
plaintiff  do  recover  by  and  from  said  defendant  the  sum  of  one  thou- 
sand diOW^x^  for  the  principal  debt,  the  sum  of  three  hundred  and  fifty- 
six  dollars,  interest  up  to  date,  the  sum  oi  fifteen  dollars,  costs,  and 
the  sum  of  twenty-five  dollars,  attorney's  fees,  and  that  the  said  mort- 
gaged premises  be  sold  as  upon  execution. 

This  judgment  signed  and  entered  the  sixteenth  day  of  April,  a.  d. 
18.95. 

John  Marshall,  J.  S.  C.  O.  C. 

Oliver  Ellsworth,  Attorney  for  the  Plaintiff. 

(4)  Fieri  Facias. 
Form  No.  1 4  i  9  o .' 

{Venue,  address  and  commencement  as  in  Form  No.  8867^  of  certain 
lands  of  Richard  Roe,  to  wit,  {describing  lands')  in  the  county  of  Bibb 
and  state  of  Georgia,  you  cause  to  be  made  the  sum  of  {continuing  as 
in  Form  No.  8867),  against  the  said  Richard  Roe  and  the  real  estate 
hereinabove  described  in  a  proceeding  to  foreclose  a  mortgage  under 
and  by  virtue  of  the  provisions  of  section  two  thousand  seven  hun- 
dred and  forty-three  of  the  code  of  the  state  of  Georgia,  adopted  the 
fifteenth  day  of  December,  a.  d.  1895,  which  said  mortgage  was 
made,  executed  and  acknowledged  by  the  said  Richard  Roe,  and  on 
tht  fourth  day  of  March,  a,  d.  i?>90,  delivered  to  John  Doe;  and  have 
you  the  said  several  sums  of  money  {continuing  and  concluding  as  in 
Form  No.  8867). 

1.   Georgia.  —  2  Code  (1895),  §  2743  et  2.  Georgia. — 2  Code  (1895),  §  2743  et 

seq.  seq. 

See,    generally,    supra,    note   2,    p.  See  also  Form    No.  8867  and    notes 

874.  thereto. 
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b.  Scire  Facias.' 


1.  statutory  provisions  relating  to  fore- 
closure of  mortgages  by  scire  facias 
exist  in 

Delaware.  —  Rev.  Stat.  (1893),  p.  843 
et  seq.,  p.  293. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  95,  par.  18  et  seq.;  c.  no,  par. 
27  et  seq. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
2103,  §  4  et  seq. 

Pennsylvajtia.  —  Bright.  Pur.  Dig. 
(1894),  p.  659,  §  169  et  seq. 

For  forms  conected  with  scire  facias 
proceedings,  generally,  see  the  title 
Scire  Facias.  Compare  also  the  titles 
Levari  Facias,  vol.  11,  p.  338;  Liberari 
Facias,  vol.  11,  p.  436. 

Money  mortgages  only  may  be  fore- 
closed in  Pennsylvania  by  scire  facias. 
McCumberz/.  Oilman,  13  111.  542;  Hosie 
V.  Gray,  71  Pa.  St.  198. 

Amicable  action  with  scire  facias  sur 
mortgage,  see  the  title  Friendly  Suit, 
vol.  8,  Form  No.  9743. 

Special  verdicts  in  scire  facias  pro- 
ceedings sur  mortgage  may  be  found 
set  out  in  Warden  v.  Lyons,  118  Pa.  St. 
396;  Juniata  Bldg.,  etc.,  Assoc,  v. 
Mixell,  84  Pa,  St.  313. 

Judgment.  —  Should  describe  the  land 
ordered  to  be  sold.  Wilson  v.  McCul- 
lough,  19  Pa.  St.  77. 

See  also,  generally,  the  title  Judg- 
ments AND  Decrees,  vol.  10,  p.  645,  for 
the  formal  parts  of  a  judgment  in  a 
particular  jurisdiction. 

In  Williams  v.  Ives,  49  111.  512,  the 
judgment  upon  default  entered  and 
rendered  was  in  the  following  form, 
omitting  the  formal  parts:  "  Now,  on 
this  2jth  day  of  March,  a.  d.  iS6j, 
comes  the  plaintiff,  by  Messrs.  Stuart, 
Edwan^  Ss'  Browtt,  his  attorneys,  and 
it  appearing  to  the  court  that  a  writ  of 
scire  facias,  and  also,  an  alias  writ  of 
scire  facias,  have  been  returned  by  the 
sheriff,  nihil,  and  the  said  defendant, 
being  now  three  times  solemnly  called, 
comes  not,  but  makes  default.  It  is 
therefore  considered  by  the  court,  on 
motion  of  the  plaintiff's  attorney,  that 
his  default  be  entered.  And  it  appear- 
ing to  the  court  that  this  suit  is  insti- 
tuted to  foreclose  a  certain  deed  of 
mortgage  filed  herein,  it  is  ordered  by 
the  court  that  said  mortgage  and  the 
notes  therein  described,  and  secured 
thereby,  be  referred  to  the  clerk,  to 
assess  the  amount  due  thereon,  and 
the  clerk  having  reported  that  there  is 


now  due  from  the  said  defendant,  to 
the  said  plaintiff,  upon  the  said  notes 
and  mortgage,  the  sum  of  thirty-five 
thousand  eight  hundred  and  seventy-five 
dollais  and  sixty  cents;  which  report 
being  approved  by  the  court,  it  is  there- 
fore considered  and  adjudged  by  the 
court,  that  the  plaintiff  recover  of  and 
from  the  said  defendant,  the  said  sum 
of  %j^,8y3.6o,  together  with  his  costs  by 
him  about  his  suit  in  this  behalf  ex- 
pended, and  that  a  special  writ  of  scire 
facias  issue  for  the  sale  of  the  lands 
described  in  said  mortgage."  This 
judgment  was  upheld  as  against  the 
objection  that  it  was  a  judgment  in 
personam,  the  court  holding  that  it  was 
a  judgment  in  rem. 

Judgment  in  proceedings  of  scire 
facias  sur  mortgage  is  set  out  in  Mutual 
L.  Ins.  Co.  V.  Tenan,  188  Pa.  St.  239, 
which,  omitting  the  formal  parts,  is  as 
follows:  "And  now,  October  ij,  \'i>g7, 
ten  days  after  the  return  day  of  the  writ 
in  the  above  case,  said  writ  having 
been  returned  by  the  sheriff  served 
upon  George  M,  Tenan,  executor  of  the 
will  of  Stephen  Smith,  deceased,  and 
nihil  as  to  M.  II.  Stevenson  named  as 
terre-tenant  in  the  writ;  upon  motion  of 
plaintiff's  counsel  for  judgment  for  want 
of  an  affidavit  of  defense  (there  being 
no  appearances  entered  in  the  case),  it 
is  ordered  that  judgment  be  now  en- 
tered in  favor  oi  James  B.  Tenan  (the 
person  for  whose  benefit  the  writ  of 
scire  facias  in  this  case  is  issued),  and 
against  Geo.  M.  Tenan,  executor  of  the 
will  of  Stephen  Smith,  deceased,  for 
want  of  an  affidavit  of  defense;  the  sum 
due  said  James  B.  Tenan  to  be  ascer- 
tained by  the  prothonotary  in  accord- 
ance with  the  terms  of  the  affidavit  of 
claim  now  on  file,  the  lien  of  such 
judgment  and  any  and  all  executions 
issued  from  it  to  be  confined  to  the 
property  of  which  said  Stephen  Smith 
died  seised;  and  any  writ  of  levari  facias 
issuing  from  said  judgment  to  be  levied 
only  on  the  real  estate  referred  to  in 
the  mortgage  from  which  the  writ  of 
scire  facias  in  this  case  issued."  This 
judgment  was  held  to  be  void  for  the 
reason  that  no  valid  judgment  can  be 
entered  for  want  of  an  affidavit  of  de- 
fense by  an  executor  or  administrator 
in  a  suit  on  a  contract  made  by  a  de- 
cedent where  the  cause  of  action  arose 
before  the  decease. 
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(1)  Precipe. 

Form  No.  1 4 1 9  i  .* 

Samuel  Horner^  Junior,  )  C.  P.  No.  2. 

vs.  \  March  Term,  i89^. 

Chas.  E.  C.  Warfield.     )  No.  105. 
To  the    Prothonotary  of  the  Court  of  Common  Pleas,  Philadelphia 
County: 

Issue  scire  facias  returnable  sec.  leg.  sur  mortgage  by  Charles  E.  C. 
Warfield  to  Samuel  Horner,  Junior,  dated  the  thirteenth  day  of  August, 
A.  D.  1854,  and  recorded  the  same  day  in  the  office  for  the  recording 
of  deeds  in  and  for  the  said  county  of  Philadelphia,  in  mortgage  book 
T.  G.,  No.  Jf63,  page  88,  etc.,  mortgaging  the  sixty-eight  (^68)  lots  or 
pieces  of  ground  with  the  sixty-eight  (^68)  brick  messuages  or  tene- 
ments thereon  erected  in  the  thirty-third  ward  of  the  city  of 
Philadelphia,  as  therein  fully  described,  to  secure  the  payment  of  a 
certain  bond,  given  by  the  said  Charles  E.  C.  Warfield  to  Samuel 
Horner,  Junior,  dated  the  thirteenth  day  of  August,  a.  d.  i89.^,  in  the 
penalty  of  thirty-four  hundred  i%31f.OO^  dollars,  conditioned  for  the 
payment  of  the  just  sum  of  seventeen  hundred  {^1700')  dollars  within 
six  (6')  months  from  the  date  thereof,  with  interest  at  the  rate  of  six 
(6)  per  cent,  per  annum,  payable  half  yearly. 

And  the  plaintiff  avers  that  the  said  Charles  E.  C.  Warfield  made 
default  in  the  payment  of  the  interest  due  on  the  thirteenth  day  of 
February,  a.  d.  \W5,  and  of  the  interest  due  on  the  thirteenth  day  of 
August,  A.  D.  \W5,  and  of  the  instalment  of  interest  due  on  the  thir- 
teenth day  of  February,  a.  d.  xW6,  and  that  he  has  continued  such 
defaults  for  the  space  of  thirty  days  and  upward  after  such  half  yearly 
payments  fell  due;  and  that  the  said  Charles  E.  C  Warfield  made 
default  in  the  payment  of  the  condition  moneys  due  on  the  thirteenth 
day  of  February,  a.  d.  \Z95,  and  that  the  time  for  the  payment  of  the 
same  has  long  since  lapsed,  and  also  has  made  default  of  the  pro- 
duction of  the  receipts  for  such  taxes  as  were  assessed  upon  the 
above  mentioned  premises  for  the  years  \WIf.  and  \W5,  and  has  con- 
tinued such  defaults  for  more  than  thirty  days,  whereby  the  whole 
principal  debt  aforesaid  has  become  due  and  payable  immediately, 
with  interest,  and  with  an  attorney's  commission  for  collection,  to  wit, 
five  (5)  per  cent.,  which  is  also  hereby  claimed  as  per  the  following 
statement: 

Condition  money  of  said  mortgage %nOO  00 

Interest  from  August  13,  i89^ 

Attorney's  commission  at  5  per  cent,  on %1025  39 

The  defendant  is  entitled  to  a  credit  of 67^.  61 

The  following  lots  or  pieces  of  ground,  with  the  brick  messuages 

1.  This    praecipe    is  copied   from  the  fohn  Doe                "j 

original  papers  in  the  case.  against                 |  ^  .       p     . 

Prsedpe  for  writ  in  Delaware  may  be  Richard  Roe  and  Racket  I    c"^^i    m^'*,^  ' 

as  follows:  Roe,    his    wife,    mort.[    ='"''ieMort- 

"  In  the  Superior  CoVLTt  of  the  State  gagors,   and   Samuel\    *  ^^' 

of  Delaware  in  and  for  Kent  County.  Snort,  terre  tenant.         J 
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or  tenements  thereon   erected,  have  been  released  and  discharged 
from  the  lien  of  said  mortgage,  to  wit:  {describing  realty). 

Samuel  Horner^  Jr. 
Robt.  B.  Fletcher, 

Pro  Plaintiff. 
April  2d,  i896. 
City  and  County  of  Philadelphia.,  ss. 

Samuel  Horner,  Junior.,  being  duly  sworn  according  to  law,  doth 
depose  and  say  that  the  facts  set  forth  in  the  foregoing  statement 
are  just  and  true. 

Samuel  Horner,  Jr. 
Swbrn  and  subscribed  before  me  this  second did,y  of  April,  a.  d.  i896. 
(seal)  Thos.  M.  Longcope,  Notary  Public. 

(2)  Affidavit  of  Claim. 

Form  No.  1 4  i  9  2 . 

(Precedent  in  O  Hara  v.  Baum,  82  Pa.  St.  417.)' 
\(^Title  of  court  and  cause  and  venue  as  in  Form  No.  1039.^]^ 
Personally  came  S.  P.  Fulton,  who,  being  sworn  according  to  law, 
deposes  and  says:  that  the  said  defendants  are  Justly  and  legally 
indebted  to  him  in  the  sum  of  %15,000,  arising  as  follows,  to  wit:  the 
said  defendants,  M.  O' Hara  and  Frances  A.  O' Hara,  his  wife,  did  on 
the  20th  day  of  August,  iS71,  execute  and  deliver  to  ^.  F.  Ba\im  a 
certain  mortgage  upon  portions  of  their  real  estate  for  the  sum  of 
%15,000,  conditioned  that  the  said  O'Hara  and  his  wife,  and  their 
heirs,  etc.,  should  keep  the  said  A.  F.  Baum  harmless,  and  save  him 
harmless  from  any  loss  or  damage  from  or  on  account  of  indorse- 
ments made  by  him  of  certain  notes  of  the  said  M.  O' Hara  amount- 
ing to  %15,000;  and  the  said  O' Hara  has  failed  to  pay  and  lift  said 
notes,  or  secure  the  payment  thereof,  whereby  the  said  Baum  has 
been  compelled  to  pay  large  sums  of  money  due  upon  said  notps,  and 
has  been  repeatedly  sued  and  judgments  have  been  recovered  against 
him  upon  said  notes,  and  the  said  O' Hara  has  utterly  failed  to  pro- 
tect him  against  said  indorsements,  whereby  the  said  Baum  has  been 
compelled  to  pay  out  money  and  sustained  losses  to  the  amount  of 
%15,000,  and  the  said  defendants  have  thereby  become  liable  to  pay 
him  or  his  assigns  the  said  sum  of  %15,000  upon  said  mortgage.  And 
the  said  Baum  did  on  the  2Sd  day  of  May,  i873,  assign  said  mortgage 
and  all  mo,neys  secured  thereby  to  deponent  for  value  received. 
Deponent  is  therefore  justly  and  legally  entitled  to  collect  from  said 
defendants  the  full  amount  of  said  mortgage,  to  wit,  $15,000,  with  3 
per  cent,  attorney's  commission  thereon  for  collection. 

[(Concluding  with  signature  and  jurat  as  in  Form  No.  1029.')^^ 

To  Peier  Parley,  Prothonotary:  is  set  out  in  full  in  the  reported  case. 
Please   issue   a   scire   facias    sur   le  Other  precedents  of  affidavits  of  claim 
mortgage.  may    be  found  in  Wolbach  v.    Lehigh 
C//z/,?rjE'//j7wrM,  for  the  Plaintiff.  Bldg.  Assoc,  84  Pa.  St.   211;  Stephen- 
Dated    this    ninth  day  of   September,  son  v.  Carpenter,  82  Pa.  St.  515. 
A.  D.  1899."  2.  The  matter  to  be  supplied  within 
1.  This  affidavit  of   claim   was  filed  [  ]  will  not  be  found    in  the  reported 
pursuant  to  a  rule  of  court.     The  rule  case. 
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(3)  Writ 


1.  Parties.  —  Assignee  of  mortgagee 
may  institute  the  proceedings  in  the 
name  of  his  assignor.  Bourland  v. 
Kipp,  55  111.  376.  This  rule,  however, 
seems  to  have  been  changed  by  statute 
in  Pennsylvania.  Pryor  v.  Wood,  31 
Pa.  St.  142. 

Senior  Lien  Holders.  —  Helfrich  v. 
Weaver,  61  Pa.  St.  385. 

Subsequent  Lien  Holders,  —  State 
Bank  v.  Wilson,  g  III.  57;  Matteson  v. 
Thomas,  41  111.  no;  Chickering  v. 
Failes,  26  III.  507;  Alvis  v.  Morrison. 
63  111.  181. 

Wife  of  mortgagor.  Gilbert  v.  Mag- 
gord,  2  111.  471;  Scott  V.  Crosdale,  2 
Ball.  (Pa.)  127. 

Naming  Parties.  —  Christian  names  of 
the  plaintiffs  should  be  stated  in  the 
writ.     Day  v.  Cushman,  2  111.  475. 

Breach  of  conditions  of  the  mortgage 
should  be  stated  in  the  writ.  Marshall 
V.  Maury,  2  111.  231;  Conner  v.  People, 
20  111.  381;  Osgood  V.  Stevens,  25  111. 
89;  Swift  V.  Allegheny  Bldg.,  etc, 
Assoc.,  82  Pa.  St.  142. 

Tliat  debt  is  due  should  be  stated  in 
the  writ.  Day  v.  Cushman,  2  111.  475; 
Carroll  v.  Ballance,  26  111.  g. 

Precedent.  —  In  Woodbury  v.  Man- 
love,  14  111.  213,  the  writ  of  scire  facias 
was  as  follows: 

"  State  oiLllinois,  Schuyler  connXy ,  ss. 
The  people  of  the  State  of  Illinois  to 

the  sheriff  of  the  said  county,  greet- 
ing. 

Whereas,  David  Manlove  and  Moses 
Manlove,  by  Aaron  Brown  and  Charles 
Drake,  their  attorneys,  have  filed  in  the 
clerk's  oflSce  of  our  circuit  court,  within 
and  for  the  county  of  Schuyler  afore- 
said, a  certain  deed  of  mortgage,  in 
the  words  and  figures  following,  that 
is  to  say  {Here  follows  a  recital  of  the 
mortgage,  acknowledgment,  etc.).  And 
whereas,  it  appears,  that  the  last  instal- 
ment in  the  condition  of  the  said  mort- 
gage deed  mentioned  has  long  since 
become  due  and  payable  by  the  said 
Greenleaf  M.  Woodbury  to  the  said 
David  2,nd,  Moses  Manlove,  according  to 
the  terms  of  said  condition.  And 
whereas,  by  virtue  of  the  deed  of  mort- 
gage aforesaid,  and  the  conditions 
therein  contained,  and  according  to  the 
tenor  and  effect  of  the  promissory  notes 
or  obligations  in  said  condition  recited, 
it  appears  that  the  said  Greenleaf  M. 
Woodbury  is  indebted  upon  the  said 
mortgage  deed  to  the  said  David  and 


Moses  Manlove,  in  the  sum  of  one  thou- 
sand six  hundred  and  ten  dollars,  to- 
gether with  interest  thereon,  at  the  rate 
of  six  per  cent,  from  the  time  when  the 
said  notes  or  obligations  became  due 
and  payable,  according  to  the  tenor 
and  effect  thereof,  and  the  said  Green- 
leaf M.  Woodbury  has  wholly  failed  to 
pay  the  same,  or  any  part  thereof,  unto 
the  said  David  and  Moses  Manlove,  ac- 
cording to  the  tenor  and  effect  of  said 
mortgage  deed,  and  the  notes  or  obliga- 
tions therein  recited,  although  often 
requested  so  to  do. 

And  whereas,  the  said  David  and 
Moses  Manlove,  by  Aaron  Brown  and 
Charles  Drake,  their  attorneys,  have 
filed  in  our  said  clerk's  office,  their 
praecipe,  directing  a  writ  of  scire  facias 
to  be  issued  upon  the  said  mortgage 
deed,  against  the  said  Greenleaf  M. 
Woodbury,  and  directed  to  the  sheriff  of 
the  county  of  Schuyler  aforesaid,  and 
returnable  to  the  next  term  of  our  said 
circuit  court. 

We,  therefore,  command  you  to  sum- 
mon the  said  Greenleaf  M.  Woodbury,  if 
to  be  found  in  your  county,  personally 
to  be  and  appear  in  and  before  our  cir- 
cuit court,  within  and  for  said  county 
of  Schuyler,  on  the  first  day  of  the  ttext 
term  thereof,  to  be  holden  at  the  court- 
house, in  Rushville,  the  seat  of  justice  of 
said  county,  on  \.\i&  first  Monday  in  the 
month  of  March  next,  and  then  and 
there  show  cause,  if  any  he  have, 
why  judgment  should  not  be  rendered 
against  him,  in  favor  of  the  said  David 
and  Moses  Manlove,  upon  the  mortgage 
deed  aforesaid,  for  the  said  sum  of  one 
thousand  six  hundred  and  ten  dollars, 
together  with  the  interest  as  aforesaid, 
which  appears  to  be  due  and  owing 
from  him  to  them,  by  virtue  of  the 
mortgage  aforesaid  and  condition  there- 
in contained.  And  have  you  then  and 
there  this  writ,  and  the  manner  in 
which  you  shall  have  executed  the 
same. 

In  witness  whereof,  Adam  Bush, 
clerk  of  our  said  circuit  court,  hath 
hereto  subscribed  his  name,  and 
affixed  the  seal  of  said  circuit  court,  at 
Rushville,  this  first  day  of  February, 
A.  D.  18/^. 

(seal)  Adam  Bush,  Clerk." 

Prefaced  to  the  report  of  the  case  in 
which  this  writ  is  set  out  is  the  follow- 
ing: "The  scire  facias  having  been 
prepared  with  great   care   by  an  able 
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(a)  Generally 

Form  No.  14  193.' 
Kent  County,  ss. 

The  State  oi  Delaware,  to  the  Sheriff  of  Kent  County,  Greeting: 

Whereas,  in  and  by  a  certain  indenture  made  at  Kent  county  afore- 
said on  the.  fourth  day  of  March  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety,  between  Richard  Roe,  of  the  one  part, 
and  John  Doe,  of  the  other  part,  after  reciting  that  the  said  Richard 
Roe,  by  a  certain  bond  or  obligation  bearing  even  date  with  said 
indenture,  stood  bound  to  the  sdiid.  John  Doe,  his  executors,  adminis- 
trators or  assigns,  in  the  sum  of  three  thousand  dollars  lawful  money 
of  the  United  States  of  America,  with  a  condition  thereunder  written 
for  the  payment  of  the  sum  of  three  thousand  dollars  of  like  lawful 
money,  with  legal  interest  from  the  date,  at  or  before  the  expiration 
of  Jive  years  from  the  date  of  said  bond,  with  a  warrant  of  attorney 
for  the  confession  of  judgment  annexed  to  said  bond,  as  by  the  same 
bond,  condition  and  warrant  of  attorney  might  more  fully  appear,  for 
and  in  consideration  of  the  said  debt  or  sum  of  three  thousand  doWdiVS 
owing  to  the  said  John  Doe  as  aforesaid,  and  for  the  better  securing 
the  payment  thereof,  with  the  interest,  to  the  said  John  Doe,  his 
executors,  administrators  or  assigns,  according  to  the  condition  of 
said  bond,  and  for  and  in  further  consideration  of  one  dollar,  lawful 
money  as  aforesaid,  paid  to  him  by  the  sddd  John  Doe  before  the  seal- 
ing and  delivery  of  the  said  indenture,  the  receipt  whereof  was  thereby 
acknowledged,  granted,  bargained,  sold,  aliened,  enfeoffed,  released, 
conveyed  and  confirmed,  and  by  the  said  indenture  did,  and  each  of 
them  did  grant,  bargain,  sell,  alien,  enfeoff,  release,  convey  and  con- 
firm, unto  the  said  John  Doe,  his  heirs  and  assigns,  all  that  (^describing 
premises'). 

All  and  singular  the  buildings,  fixtures,  woods,  waters,  ways,  ease- 
ments, improvements,  privileges  and  appurtenances  to  the  said  lands 
and  premises,  and  to  every  of  them  belonging  or  in  anywise  appertain- 
ing, and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title,  claim, 
interest,  demand  and  possibility  of  him  the  said  Richard  Roe,  at  law 
or  in  equity,  to,  in  or  out  of  the  same,  and  every  part  and  parcel 

practitioner, the  formal  parts  are  copied  Shields,  deceased;  and  nihil  habet  as  to 

for  the  use  of  such  parties  as  may  choose  Lena  Shields,  Mary  O'Brien,  and  JCate 

to  avail  themselves  of  it  in  practice."  Cassidy." 

See  also  form  of  scire  facias  as  set  out  Return  on  the  alias  scire  facias  sur 

in  McFadden  v.  Fortier,  20  111.  509.  mortgage  in  Fisher  v.  Wannamacher, 

Betnm  of  the  sheriff  on  the  original  (Del.    1899)   43   Atl.    Rep.   89,    was   as 

scire   facias  sur  mortgage  in  Fisher  z/.  follows:  "Made    known  personally  to 

Wannamacher,  (Del.  1899)43  Atl.  Rep.  John   Shields,  James  Shields,  and  Han- 

89,  was  as  follows:   "Nihil  habet  as  to  nah  Har  kins,  Jan.  g,  iSgg.     Nihil  habet 

Robert    Wannamacher,   mortgagor;  and  as    to    Anna  J.    Shields,    Lena  Shields, 

made   known     personally    to    Anna  J.  Mary  O'Brien,  Kate  Cassidy,  and  Robert 

Shields,  administratrix  of  Sarah  Shields,  Wannamacher." 

deceased,  t.  t.,  and  made  known  per-  1.  Delaware.  —  Rev.    Stat.    (1893),  p. 

sonally  X.o  John  Shields,  James  Shields,  84'^  et  se^.,  p,  293. 

Annie  J.  Shields,  and  Hannah  Har  kins.  See    also,    generally,    supra,    note    I, 

Nov.   26,    iSgS,  heirs  at   law  of  Sarah  p.  879. 
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thereof,  to  have  and  to  hold  the  said  land  and  premises  hereby  bar- 
gained and  sold,  or  intended  to  be,  with  the  appurtenances,  unto  him 
the  said  John  Doe,  his  heirs  and  assigns,  to  and  for  the  only  proper 
use  and  behoof  of  him,  the  said  John  Doe,  his  heirs  and  assigns, 
forever. 

Provided,  nerertheless,  and  it  was  by  the  said  indenture  agreed  to 
be  a  condition  to  the  same,  and  the  true  intent  and  meaning  of  the 
said  parties  thereto,  that  if  the  said  Richard  Roe,  heirs,  executors, 
administrators  or  assigns,  should  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  John  Doe,  his  executors,  administrators  or  assigns, 
the  said  full  sum  of  three  thousand  dollars  lawful  money,  as  afore- 
said, with  lawful  interest  for  the  same,  at  or  before  the  expiration  of 
five  years  from  the  date  of  said  indenture,  according  to  the  condition 
of  the  above  in  part  recited  bond  or  obligation,  then  and  from  thence- 
forth the  said  indenture,  and  every  agreement,  covenant,  article, 
clause,  matter  and  thing  in  said  indenture  contained  should  cease, 
determine  and  be  utterly  void  and  of  no  effect,  otherwise  shall  be 
and  remain  in  full  force  and  virtue.  And  afterward,  to  wit,  on  the 
fourth  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety,  the  said  Richard  Roe  personally  appeared  before 
Nerton  Porter,  a  notary  public  for  Kent  county  aforesaid,  and 
acknowledged  the  said  indenture  to  be  his  act  and  deed.^ 

And  the  said  notary  public  did  then  duly  certify  the  said  acknowledg- 
ment upon  the  said  indenture;  and  the  said  indenture,  with  the  said 
notary's  certificate  thereon,  was  afterward,  to  wit,  on  t\\t  fourth  day 
of  March  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety,  lodged  in  the  office  for  recording  deeds  in  and  for  Kent  county 
aforesaid,  and  then  and  there,  on  said  last  mentioned  day,  was  duly 
recorded  in  said  office,  as  by  the  said  indenture  and  certificate  and 
the  record  thereof,  which  the  said  John  Doe  brings  here  into  Superior 
Court  for  Kent  county  aforesaid,  at  large  to  us  appears. 

And  whereas,  the  said  Richard  Roe  did  not,  nor  did  any  person  or 
persons  for  him,  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
John  Doe  the  said  full  sum  of  three  thousand  dollars  lawful  money,  as 
aforesaid,  with  lawful  interest  for  the  same  (although  often  requested, 
etc.)  at  the  time  in  said  indenture  limited  for  the  payment  thereof, 
nor  hath  the  said  Richard  Roe,  or  any  person  or  persons  for  him,  as 
yet  paid  the  same  or  any  part  thereof,  but  to  pay  the  same  hath 
hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse, 
and  the  said  sum  and  the  interest  aforesaid  still  remain  in  arrears, 
unpaid  and  unsatisfied,  as  by  the  information  of  the  said  J«hn  Doe 
in  our  Superior  Court  aforesaid  we  have  been  given  to  understand; 
wherefore  the  said  John  Doe  hath  humbly  besought  us  to  provide  him 
a  proper  remedy  in  this  behalf ;  and  we,  being  willing  that  what  is  just 
in  this  behalf  should  be  done,  command  you  that,  by  honest  and  law- 

1.  Wife's  acknowledgment,  where  the  Roe,  being  privately  examined  by  the 

mortgage  was  executed  by  a  husband  said  notary  public  apart  from  her  hus* 

and  wife,  should  be  set  out  in  the  writ  band,  acknowledged  that  she  executed 

as  follows:  the   said    indenture   willingly    without 

"And    on    the   same   day   the   said  compulsion   or  threats  or  fear  of   het 

Rachel  Roe,  wife   of   the   said   Richard  husband's  displeasure." 
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ful  men  of  your  bailiwick  you  make  known  to  the  said  Richard  Roe 
that  he  be  and  appear  before  our  judges,  at  Dover,  at  our  Superior 
Court,  there  to  be  held  on  Monday,  the.  fifth  day  of  October  next,  to 
show  if  they  or  either  of  them  have  anything  to  say  wherefore  the 
lands  and  premises  aforesaid  mentioned  and  described  in  the  inden- 
ture aforesaid  ought  not  to  be  seized,  taken  in  execution,  and  sold  to 
satisfy  the  said  sum  of  money  and  the  interest  aforesaid  mentioned 
in  said  indenture,  if  to  the  said  Richard  Roe  it  shall  seem  expedient 
so  to  do.  And  further,  to  do  and  receive  what  our  said  court,  before 
our  said  judges  thereof,  shall  then  and  there  consider  of  them  on  this 
behalf.  And  have  you  then  and  there  the  names  of  those  by  whom 
you  shall  so  make  known  to  them,  and  this  writ. 

Witness  {continuing  and  concluding  as  in  Form  No.  886Jf). 

,  Form  No.  14  194  .' 

County  of  Philadelphia,  ss. 

The  Commonwealth  of  Pennsylvania,  to  the  Sheriff  of  the  County  of 
Philadelphia,  Greeting: 

Whereas,  in  and  by  a  certain  indenture  of  mortgage,  made  X)c\t  first 
day  of  March  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-two,  between  Richard  Roe,  hereinafter  called  the  mortgagor,  of 
the  one  part,  and  John  Doe,  hereinafter  called  the  mortgagee,  of  the 
other  part;  recorded  on  the  second  day  of  March,  a.  d.  \W2,  in  the 
office  for  recording  deeds,  etc.,  for  the  county  of  Philadelphia,  in  mort- 
gage book  No.  823,  page  7^^  etc. ;  and  reciting  in  substance  and  effect, 
that  whereas  the  mortgagor  aforesaid,  in  and  by  a  certain  obligation 
or  writing  obligatory,  under  his  hand  and  seal  duly  executed,  bearing 
even  date  therewith,  stands  bound  unto  the  mortgagee  aforesaid,  in 
the  sum  oi  five  thousand do\\a.rs  lawful*  money  of  the  United  States  of 
America,  conditioned  for  the  payment  of  the  sum  of  five  thousand 
dollars  lawful  money  as  aforesaid,  in  five  years  from  the  date  thereof, 
together  with  lawful  interest  for  the  same. 

And  the  mortgagor  aforesaid,  as  well  for  and  in  consideration  of 
the  aforesaid  debt  or  sum  oi  five  thousand  d.oWdiX'?,  and  for  the  better 
securing  payment  thereof  with  interest,  unto  the  mortgagee  aforesaid, 
his  executors,  administrators  or  assigns,  in  discharge  of  the  said 
recited  obligation,  as  for  and  in  consideration  of  the  further  sum  of 
one  dollar  unto  him  in  hand  welj  and  truly  paid  by  the  mortgagee 
aforesaid,  did  grant,  bargain,  sell,  release  and  confirm  unto  the  mort- 
gagee aforesaid,  his  heirs  and  assigns  {describing  realty'). 

Together  with  the  appurtenances.  To  have  and  to  hold  the  said 
above  described  property  unto  the  mortgagee  aforesaid,  his  heirs  and 
assigns,  to  and  for  their  only  proper  use  and  behoof  forever. 

And  whereas,  we  have  been  given  to  understand  that  the  said  sum 
oi  five  thousand  dollars  has  become  due  and  payable,  according  to  the 
terms  and  conditions  in  the  said  obligation  and  indenture  contained, 
and  as  yet  remains  unpaid:  And  the  said  John  Doe,  mortgagee 
aforesaid,  praying  that  a  fit  remedy  in  this  behalf  may  be  provided; 

1.  Pennsylvania. — Bright.  Pur.  Dig.  See  also,  generally,  supra,  note  I, 
(1894),  p.  659,  §  169  et  seq.  p.  879. 
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now  therefore,  we  command  you,  that  by  good  and  lawful  men  of  your 
bailiwick  you  make  known  to  the  said  Richard  Roe,  mortgagor  afore- 
said, that  he  be  and  appear  before  our  judges  at  Philadelphia,  at  our 
Court  of  Common  Pleas,  No.  1,  for  the  county  of  Philadelphia,  on  the 
first  Monday  of  May  next,  to  show,  if  anything  he  knows  or  has  to  say, 
why  the  said  mortgaged  property  above  described,  with  the  appurte- 
nances, ought  not  to  be  taken  in  execution  and  sold  to  satisfy  the  debt 
and  interest  aforesaid,  if  to  him  it  shall  seem  expedient.  And  have 
you  then  there  names  of  those  by  whom  you  shall  so  make  it  known, 
and  this  writ. 

Witness  {continuing  and  concluding  as  in  Form  No.  8885). 

(Ji)  For  Gold  Coin,  Commissions,  Tax  Receipts  and  Insurance. 

Form  No.  14  i  95.' 

{Commencing  as  in  Form  No.  IJflOJf.,  and  continuing  down  to  *)  gold 
coin  of  the  United  States  of  America  of  the  present  standard  of 
weight  and  fineness,  conditioned  to  keep  and  maintain  at  all  times 
until  the  full  discharge  of  the  said  obligation  a  perpetual  policy  or 
policies  of  insurance  in  good  and  approved  company  or  companies, 
duly  assigned  as  collateral  security  to  the  obligee  or  his  executors, 
administrators  or  assigns,  to  an  amount  not  less  than  three  thousand 
dollars,  upon  the  buildings  on  the  premises  hereinafter  described  and 
mortgaged,  and  conditioned  also  for  the  payment  of  the  just  sum  of 
five  thousand  dollars,  lawful  gold  coin  as  aforesaid,  together  with  the 
interest  thereon,  payable  in  like  gold  coin  at  the  rate  oifive  percent, 
per  annum,  without  any  fraud  or  further  delay;  and  also  for  the  pro- 
duction to  the  said  obligee  and  mortgagee  or  executors,  administra- 
tors or  assigns,  on  or  before  the  first  day  of  March  of  each  and  every 
year,  of  receipts  for  all  taxes  of  the  current  year  assessed  upon  the 
said  mortgaged  premises:  Provided,  however,  and  it  is  thereby 
expressly  agreed,  that  if  at  any  time  default  shall  be  made  in  the 
payment  of  interest  as  aforesaid  for  the  space  of  thirty  days  after  any 
annual  payment  thereof  shall  fall  due,  or  in  the  prompt  and  punctual 
maintenance  of  said  perpetual  insurance,  so  assigned  as  aforesaid,  or 
in  payment  of  interest  on  said  mortgage,  taxes  and  water  rents  when 
due,  or  in  such  production  to  the  said  obligee  and  mortgagee  or  his 
executors,  administrators  or  assigns,  on  or  before  the_^r.f/  day  of 
March  of  each  and  every  year,  of  such  receipts  for  such  taxes  of  the 
current  year  upon  the  premises  described  and  mortgaged,  then  and  in 
such  case  the  whole  principal  debt  aforesaid  shall,  at  the  option  of 
the  said  obligee  and  mortgagee  or  his  executors,  administrators  or 
assigns,  become  due  and  payable  immediately;  and  payment  of  said 
principal  and  all  interest  thereon  may  be  enforced  and  recovered  at 
once,  anything  therein  contained  to  the  contrary  notwithstanding: 
And  provided  further,  however,  and  it  is  thereby  expressly  agreed, 
that  if  at  any  time  thereafter,  by  reason  of  any  default  in  the  main- 
tenance of  said  insurance  or  in  payment  either  of  said  principal  sum  and 

1.  Pennsylvania.  —  Bright.   Pur.  Dig.         See   also,    generally,   supra,    note   I, 
(1894),  p.  659,  §  169  etseq.  p.  879. 
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interest  on  said  mortgage,  taxes  and  water  rents,  at  maturity,  or  of 
said  interest,  or  production  of  said  receipts  for  taxes,  within  the  time 
specified,  a  writ  of  fieri  facias  is  properly  issued  upon  the  judgment 
obtained  upon  said  obligation,  by  virtue  of  any  warrant  of  attorney; 
or  a  writ  of  scire  facias  is  properly  issued  upon  the  said  indenture  of 
mortgage,  an  attorney's  commission  for  collection,  viz:  ten  percent., 
shall  be  payable,  and  shall  be  recovered,  in  addition  to  all  principal  and 
interest,  besides  costs  of  suit,  as  in  and  by  the  said  recited  obligation 
and  the  condition  thereof,  relation  being  thereunto  had,  may  more 
fully  and  at  large  appear. 

And  the  said  Richard  Roe.,  as  well  for  and  in  consideration  of  the 
aforesaid  debt  or  principal  sum  oi  five  thousand  dollars  and  for  the 
better  securing  the  payment  of  the  same,  with  interest,  as  aforesaid,  unto 
the  mortgagee  aforesaid,  his  executors,  administrators  and  assigns, 
in  discharge  of  the  said  recited  obligation,  is,  for  and  in  consideration 
of  the  further  sum  of  one  dollar,  unto  him  in  hand  well  and  truly  paid 
by  the  mortgagee  aforesaid,  at  and  before  the  sealing  and  delivery 
thereof  (the  receipt  whereof  is  thereby  acknowledged),  granted,  bar- 
gained, sold,  aliened,  enfeoffed,  released  and  cbnfirmed  unto  the  said 
John  Doe.,  mortgagee  aforesaid,  his  heirs  and  assigns  {^describing 
realty),  together  with  the  appurtenances.  To  have  and  to  hold  the 
same  unto  the  mortgagee  aforesaid,  his  heirs  and  assigns,  to  and  for 
them  and  their  only  proper  use  and  behoof  forever.  And  in  and  by 
the  said  indenture  it  was  provided  also  that  it  shall  and  may  be 
lawful  for  the  mortgagee  aforesaid,  his  executors,  administrators  or 
assigns,  when  and  as  soon  as  the  said  principal  debt  or  sum  thereby 
secured  shall  be  and  become  due  and  payable  as  aforesaid,  or  in  case 
default  shall  be  made  for  the  space  of  thirty  days,  in  the  payment  of 
interest  on  the  said  principal  sum  after  any  annual  payment  thereof 
shall  fall  due,  or  in  the  prompt  and  punctual  maintenance  of  said  per- 
petual insurance  so  assigned  as  aforesaid,  or  in  payment  of  interest 
on  said  mortgage,  taxes  and  water  rents  when  due,  or  in  case  there 
shall  be  default  in  the  production  of  the  said  obligee  and  mortgagee 
or  his  executors,  administrators  or  assigns  on  or  before  xSxq  first  day 
of  March  of  each  and  every  year,  of  such  receipts  for  such  taxes  of 
the  current  year  assessed  upon  the  above  described  and  mortgaged 
premises,  to  sue  out  forthwith  a  writ  or  writs  of  scire  facias  upon  the 
said  indenture  of  mortgage,  and  to  proceed  thereon  to  judgment  and 
execution,  for  the  recovery  of  the  whole  of  the  said  principal  debt 
and  all  interest  and  taxes  due  thereon,  together  with  an  attorney's 
commission  for  collection,  viz:  ten  percent.,  besides  costs  of  suit, 
without  further  stay,  any  law,  usage  or  custom  to  the  contrary  not- 
withstanding. 

And  whereas,  we  have  been  given  to  understand  that  default  has 
been  made  in  the  payment  of  said  interest  for  more  than  thirty  days 
after  the  same  became  due  and  payable;  in  the  maintenance  of  per- 
petual insurance;  in  payment  of  interest  on  said  mortgage,  taxes  and 
water  rents  when  due,  and  the  delivery  of  receipts  for  taxes  on  the  above 
described  premises,  at  the  time  above  described,  whereby  the  whole 
principal  debt  aforesaid  has  become  due  and  payable,  according  to 
the  terms  and  conditions   in  the  said  obligation  and  indenture  con- 
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tained,  and  the  said  John  Doe,  mortgagee  aforesaid,  praying  that  a  fit 
remedy  in  this  behalf  may  be  provided,  we  command  you  {continuing 
and  concluding  as  in  Form  No.  lJf.l9Ji). 

(4)  Affidavit  of  Defense.^ 
(dt)  Generally. 

Form  No.  14196.* 

(Precedent  in  Horner  v.  Warfield,  36  AU.  Rep.  418,  180  Pa.  St.  103.)* 

{Commencement  as  in  Form  No.  1029. ) 

George  W.  Kelley,  Joseph  Johnson,  James  M under  and  Theodore  D. 
Steinmetz,  and  John  P.  Shaefer,  being  severally  sworn,  upon  their 
respective  oaths,  say  that  they  are  defendants  and  terre-tenants  in 
the  above  action,  and  that  they  have  a  just,  true  and  legal  defense  to 
the  whole  of  plaintiff's  claim,  of  the  following  nature  and  character, 
to  wit:  That  deponents  are  the  owners  respectively  of  the  lots  of 
ground  with  the  buildings*  thereon  erected,  herein  more  particularly 
described.  That  said  lots  of  ground  are  included  in  the  mortgage 
upon  which  above  suit  is  brought.  That  said  properties  were  con- 
veyed to  them  by  said  Charles  E.  C.  Warfield,  the  above-named 
defendant.  That  the  properties  owned  by  them  are  as  follows: 
*  *  *  That  said  mortgage  is  wholly  void  and  that  there  is  nothing 
due  upon  same,  as  it  was  given  [wholly  without  any  consideration 
whatsoever],  and  is  a  fraud  upon  deponents  as  appears  by  the  fol- 

1.  See  also,  generally,  the  title  Affi-  mantown  Bldg.  Assoc,  89  Pa.  St.   15; 

DAVITS  OF  Merits  or  Defense,  vol.  i,  Stephenson    v.    Carpenter,    82    Pa.    St. 

p.  637;and  j-«//-rt.  Form  No.  13984 ^-/jc^f.,  515;  Twitchell  v.  McMurtrie,  77  Pa.  St.' 

for   answers,    pleas   and   cross-bills  in  383;  Fowler  v.  Scully,  72  Pa.  St.  456; 

ordinary  equitable  foreclosure  proceed-  Peck  v.  Jones,  70  Pa.  St.  83;  Stoddart 

ings.  V.  Robinson,  54  Pa.  St.  386;  Pennsyl- 

Precedents  of  affidavits  of  defense  in  vania  Hospital  v.  Gibson,  2  Miles  (Pa.) 

scire  facias  proce^idings  to  foreclose  a  324;  Security  Sav.,  etc.,  Assoc,  v.  An- 

mortgage    will    be    found    set    out    in  derson,  172  Pa.  St.  305;  May  z/.  Mehan, 

whole  or  in  part  in  the  following  cases:  159  Pa.  St.  419.     See  also  Pennsylvania 

Faucett    v.    Harris,    185    Pa.    St.    164;  Trust  Co  z/.  Kline,  192  Pa,  St.  i;  Penn- 

Lawrence     v.      Korn,      184     Pa.      St.  sylvania  Co.  v.  Beaumont,  190  Pa.  St. 

500;  Horner   v.    Warfield,    180  Pa.  St.  loi;  McClelland  v.  Misho,  21  Pa.  Co. 

103;  Chaffey  v.  Hoggs,  179  Pa.  St.  301;  Ct.  45. 

Morgan  v.   Morgan,    166    Pa.    St.   450;         Precedents  of  supplemental  affidavits 

Comegys    v.    Davidson,     154    Pa.     St.  of  defense  in  scire  facias  proceedings 

534;  Williams    v.    Graver,    152   Pa.   St.  to  foreclose  a  mortgage  will  be  found 

571;  Radcliffe  z/.  Herbst,  135  Pa.  St.  568;  set  out  in  full,  in  part  or  in  substance 

Briggs  V.  Briggs,   134  Pa.  St.  514;  Fi-  in  Jamestown  First  Nat.  Bank  v.  Sco- 

delity  Ins.,  etc..  Deposit  Co.  v.  Dietz,  field,  168  Pa.  St.  408,  411;  Manhattan 

132    Pa.  St.  36;  Manhattan   Hardware  Hardware  Co.  v.    Phalen,  128  Pa.  St. 

Co.   V.   Phalen,    128  Pa.   St.  no;  Man-  no;  Manhattan   Hardware  Co.  v.   Ro- 

hattan   Hardware   Co.    v.   Roland,    128  land,     128    Pa.    St.    119;    Rhein    Bldg. 

Pa.   St.   119;  Strohen  v.  Franklin   Sav.  Assoc,  v.   Lea,  100  Pa.  St.  210;  Lewis 

Fund,    etc.,    Assoc,    115    Pa.   St.    273;  ?'.  Germania  Sav.  Bank,  96  Pa.  St.  86. 
Hartranft  v.  Uhlinger,  115  Pa.  St.  270;         2.  Pennsylvania.  —  Bright.  Fur.  Dig. 

Vandyke  z/.  Wells,  103  Pa.  St.  49;  Lewis  (1894),  p.  659,  §  169  et  seq. 
V.  Germania  Sav.   Bank,  96  Pa.  St.  86;        3.  This  affidavit  was  considered  in- 

Daubert  z/.  Eckert,  94  Pa.  St.  255;  Asay  sufficient   for  want   of  the   allegations 

V.  Lieber,  92  Pa.  St.  377;  Link  v.  Ger-  which  have  been  supplied  in  [  ]. 
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lowing  statement  of  facts:  That  on  or  about  t\\^26th  day  of  December ^ 
A.  D.  1 895,  the  said  defendant  Charles  E.  C.  War  field  was  engaged  in 
\)\x\\d\w%  one  hundred  and  seventy-four  houses  on  Clearfield^  Clementine 
and  Lippincott  streets,  between  E  and  F  streets  in  the  city  of  Phila- 
delphia. That  the  lots  of  ground  with  said  houses  thereon,  owned 
respectively  by  said  deponents  and  which  are  covered  by  the  mort- 
gage upon  which  the  present  suit  is  brought,  were  included  in  said 
building  operation.  That  deponents  were  contractors  and  material 
men  engaged  in  furnishing  labor  and  material  towards  the  erection 
of  the  said  one  hundred  and  seventy-four  houses,  and  creditors  of 
defendant,  Charles  E.  C.  Warfield.  That  plaintiff  Samuel  Horner,  Jr , 
was  making  advances  of  money  to  said  Charles  E.  C.  Warfield,  to  enable 
him  to  carry  on  said  building  operation,  said  Samuel  Horner,  Jr., 
having  as  security  for  the  advances  of  money  so  made,  ground  rents 
of  ofie  thousand  dollars  each  upon  each  of  said  lots  of  ground.  That 
on  or  about  the  said  26th  day  of  December,  a.  d.  i?>93,  the  said  Charles 
E.  C.  Warfield  being  unable  to  carry  out  the  provisions  of  the  several 
contracts  existing  between  him  and  deponents  and  the  other  cred- 
itors, and  make  the  payment  of  money  therein  agreed  upon,  entered 
into  an  agreement  or  declaration  of  trust,  by  the  terms  of  which  he 
was  to  pay  over  the  balance  of  money  due  from  said  plaintiff,  Samuel 
Horner,  Jr.,  to  a  committee  appointed  by  and  from  said  creditors, 
and  convey  all  the  said  one  hundred  and  seventy-four  houses  to  depo- 
nents and  other  creditors  free  and  clear  of  all  incumbrances,  except- 
ing only  said  ground  rents  of  otie  thousand  dollars  each  as  aforesaid, 
all  of  which  will  appear  by  a  copy  of  said  declaration  of  trust  hereto 
attached,  marked  "  Exhibit  A,"  and  hereby  made  a  part  of  this  affi- 
davit. That  said  Samuel  Horner,  Jr.,  acting  by  his  duly  authorized 
agent  Thomas  M.  Longcope,  who  attended  to  the  details  of  making  the 
advances,  etc.,  in  his  behalf,  acquiesced  in  said  arrangement  in  a  letter 
written  to  said  Charles  E.  C.  Warfield,  as  appears  by  a  copy  attached 
to  the  said  declaration  of  trust,  marked  "  Exhibit  A,"  and  had  full 
knowledge  and  notice  of  said  declaration  of  trust  and  agreement 
made  between  said  Charles  E.  C.  Warfield  and  his  creditors,  among 
whom  were  deponents,  said  declaration  being  repeatedly  shown  and 
exhibited  to  said  Thomas  M.  Longcope.  [That  these  defendants  fully 
complied  with  all  the  conditions  of  said  agreement  and  the  terms 
expressed  in  said  letter.]  That  subsequently  on  the  13th  day  of 
August,  A.  D.  i894>  said  Charles  E.  C.  Warfield  in  fraud  of  the  right 
of  deponents,  and  without  their  knowledge,  executed  a  mortgage  for 
the  sum  of  seventeen  hundred  doWdiVS,  said  mortgage  being  one  upon 
which  the  above  suit  is  brought.  The  deponents  believe  and  are 
informed  that  no  money  whatever  was  paid  by  said  Samuel  Horner,  Jr., 
or  by  any  one  in  his  behalf,  upon  above  mortgage,  but  that  same  was 
given  as  a  commission  to  said  Thomas  M.  Longcope,  and  is  held  by 
said  Samuel  Horner,  Jr.,  for  him,  although  both  Samuel  Horner,  Jr., 
and  Thomas  M.  Longcope  knew  at  the  time  said  mortgage  was  exe- 
cuted that  said  Charles  E.  C.  Warfield  simply  held  the  title  of  said 
properties  in  trust  for  your  deponents  and  the  other  creditors,  and 
although  said  Thoinas  M.  Longcope  had  received  large  sums  of  money 
as  commissions  from  the  advances  due  Charles  E.  C.  Warfield,  a.mount- 
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ing  to  upward  of  sroeral  thousand  dollars.  That  deponents  have 
refused  to  recognize  said  mortgage  and  have  never  paid  the  interest 
alleged  to  be  due  upon  same.  The  deponents  and  other  creditors 
were  compelled  to  take  a  less  amount  than  the  money  due  them 
under  their  several  contracts  with  said  Charles  E.  C.  Warjield,  and 
aver  that  said  mortgage  is  wholly  void,  all  of  which  facts  deponents 
respectively  say  are  just  and  true  so  far  as  the  same  are  of  their  own 
knowledge  and  that  so  far  as  they  are  informed  believe  them  to  be 
true,  and  expect  to  be  able  to  prove  them  upon  the  trial  of  this 
cause. 

(Concluding  with  signature  and  jurat  as  in  Form  No.  1029^ 

Form  No.  14197.' 

(Precedent  in  Fredonia  Nat.  Bank  v.  Borden,  166  Pa.  St.  177.)' 

^^Commencement  as  in  Form  No.  1029.  y^ 

That  he  purchased,  on  Sept.  3,  iS91,  from  y.  A.  IVaterhouse,  the 
timber  op  the  whole  or  a  part  of  the  mortgaged  premises,  and  took 
a  deed  of  conveyance  thereof.  That  at  the  time  of  said  sale  the  said 
y.  A.  IVaterhouse  obtsimed  the  consent  of  said  plaintiff  to  make  the 
same,  and  the  purchase  money  paid  by  affiant  to  said  IVaterhouse 
was  paid  over  to  and  received  by  plaintiff  with  full  knowledge 
that  it  was  the  proceeds  of  the  sale  of  said  timber.  That  affiant  paid 
^3,000  for  said  timber,  which  was  its  fair  value  at  the  time.  Where- 
fore, your  affiant  avers  that  if  said  mortgage  ever  was  a  lien  upon  the 
estate  in  the  timber  now  held  and  owned  by  him,  the  said  timber  was 
redemed  therefrom  and  the  lien  thereon  satisfied  and  extinguished 
by  the  plaintiff's  receipt  of  the  proceeds  of  the  sale  thereof.  That 
affiant  will  prove  on  the  trial  of  this  case  the  facts  hereinbefore 
set  forth. 

[(^Concluding  with  signature  and  jurat  as  in  Form  No.  1029^^ 

(^)  Setting  Up  Agreement  Not  to  Sue  Without  Notice. 

Form  No.  i  4  i  9  8 . 

(Precedent  in  May  v.  Forbes,  (Del.  iSgg)  43  Atl.  Rep.  839.)* 

[(Commencement  as  in  Form  No.  1022.)]^ 

Be  it  remembered  that  on  the  Slst  day  of  May,  a.  d.  iS99,  before 
me,  Lewis  Sasse,  a  notary  public  for  the  state  of  Delaware,  for  New- 
castle county,  personally  comes  Samuel  D.  Forbes,  the  defendant 
above  named,  who,  being  by  me  duly  qualified  according  to  law, 
deposes  and  says  that  he  verily  believes  there  is  a  legal  defense  to 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  will  not  be  found  in  the  reported 
(1894.),  p.  659,  §  169  etseq.  case. 

See   also,    generally,  supra,    note   i,  4.  The   motion    for    judgment,    not- 

885.  withstanding  this  affidavit  of  defense, 

2.  Rule  absolute  for  judgment  was  was  overruled,  the  court  holding  that 
reversed  in  this  case,  the  court  holding  the  allegation  of  "due  and  lawful  au- 
that  the  affidavit  of  defense  was  suf-  thority  "  implied  authority  to  execute 
ficient.  the  instrument  under  seal  referred  to 

8.  The  matter  to  be  supplied  in  [  ]     in  this  affidavit. 
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the  whole  of  the  cause  of  action  in  the  said  suit,  the  nature  and 
character  of  which  defense  is  as  follows,  to  wit:  That  on  the  IMh 
day  oi  July,  a.  d.  i897,  the  said  George  S.  May,  the  mortgagee  in  the 
mortgage  mentioned  in  the  abstract  filed  in  this  cause  (said  date 
being  after  the  date  in  the  assignment  of  the  said  mortgage  to  said 
Sallie  A.  May,  said  assignee,  but  upwards  of  one  month  before  the 
date  of  the  recording  of  said  assignment),  acting  as  attorney  in  fact 
for,  and  with  due  and  lawful  authority  from,  the  said  Sallie  A.  May, 
said  assignee,  agreed  with  the  said  Samuel  D.  Forbes,  by  an  instru- 
ment in  writing  duly  executed  under  seal,  that  the  said  Samuel  D. 
Forbes  should  have  at  least  one  year's  notice  before  he  should  be 
called  upon  for  the  principal  of  the  said  mortgage;  that  said  agree- 
ment was  executed  and  delivered  by  the  said  George  S.  May  to  the 
said  Samuel  D.  Forbes,  the  said  George  S.  May  then  and  there  acting 
for,  in  the  name  and  in  behalf  of,  the  said  Sallie  A.  May,  as  and  for 
her  agreement  with  the  said  Samuel  D.  Forbes,  and  was  binding  upon 
the  said  Sallie  A.  May,  that  the  said  Samuel  D.  Forbes  had  no  notice 
before  the  bringing  of  this  suit  that  he  was  to  be  called  upon  to  pay 
the  principal  of  said  mortgage,  and  has  not  had  the  one  year's  notice 
before  he  was  by  said  suit  called  upon  to  pay  the  principal  of  said 
mortgage. 

Samuel  D.  Forbes. 
[{Concluding  with  Jurat  as  in  Form  No.  SlO.y]^ 

(5)  Certificate  of  No  Defense, 

Form  No.  i  4  i  9  9 . 

(Precedent  in  Hutchison  v.  Gill,  91  Pa.  St.  254.)' 

1,/okn  Hutchison,  hereby  certify  and  acknowledge  that  a  mortgage 
made  by  me  to  6*.  B.  IV.  Gill,  dated  February  5th,  a.  d.  i877,  for 
%8000,  payable  in  two  years,  with  interest  payable  semi-annually, 
together  with  the  bond  of  myself  accompanying  the  same,  is  justly, 
fully  and  entirely  owing  and  payable  according  to  the  terms  and 
conditions  thereof.  And  I  hereby  also  further  certify  to  any  person 
or  persons  who  may  desire  to  purchase  the  same,  that  I  have  no 
drawback,  claim,  set-off  or  other  defense  of  any  kind  whatever  to 
the  payment  of  any  part  of  said  mortgage,  either  principal,  interest 
or  commissions,  when  due  and  payable  or  collectible  by  the  terms 
and  conditions  therein  recited  as  aforesaid. 

S.  B.  W.  Gill,     (seal) 

Attest,  W.  A.  Ridge. 

II.  Quasi-Judicial  Foreclosure.^ 

1.  The  matter  to  be  supplied  within  fense,  he  cannot  set  up,  as  against  a 
[  ]  will  not  be  found  in  the  reported  purchaser  of  the  mortgage,  that  there 
case.  was  fraud  in  obtaining  the  mortgage. 

2.  In  this  case  it  was  held  that  where  3.  The  statutes  of  Maryland  provide  a 
the  mortgagor,  upon  the  execution  of  method  of  foreclosure  which  is  of  pe- 
the  mortgage,  delivers  to  the  mortgagee  culiar  interest  as  being  partly  judicial 
a  writing  certifying  that  he  had  no  de-  and  in  part  summary.     These  statutes 
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1.  Advertisement  or  Notice  of  Sale. 

Form  No.  14200.' 

(Precedent  in  White  v.  Malcolm,  15  Md.  530.)' 

Saie  of  Mortgaged  Property  in  the  County, 
Under  authority  from  Ambrose  A.  White  and  Francis  W.  Elder,  the 
undersigned,  attorney  and  trustee,  will  offer  at  public  sale,  at  the 
Exchange  sale  rooms.  No.  19  South  Gay  street,  Baltimore  city,  on  Mon- 
day, the  29th  day  of  November,  i858,  at  ofie  o'clock  P.  m.,  all  the  fol- 
lowing described  lands  and  premises,  situate  and  lying  in  Baltimore 
county,  on  or  near  the  Philadelphia  road,  and  which  property  was 
mortgaged  by  Robert  Howard  znd  wife  to  said  White  d:'  Elder  by  deed 
dated  6th  October,  i857,  recorded  in  Liber  H.  M.  F.,  No.  9,  folio  138, 
etc.,  viz:  {describing  realty). 

The  terms  of  sale  are:  one-third  CdiSh,  and  the  balance  in  six  and 
twelve  months,  with  interest  and  security .^ 

T.  Parkin  Scott,  Trustee  and  Attorney, 
S.  If.  Gover,  Auctioneer. 


expressly  recognize  the  validity  of 
powers  of  sale  in  mortgages  and  the 
authority  to  foreclose  is  derived  from 
such  power.  To  this  extent  the  method 
is  summary.  But  the  sale  made  under 
such  power  must  be  reported  to  a  court 
having  chancery  jurisdiction  and  oppor- 
tunity given  to  present  objections.  The 
court  may  then  either  ratify  or  vacate 
the  sale.  Md.  Pub.  Gen.  Laws  (1888), 
art,  66,  §§  6-11.  In  the  city  of  Balti- 
more a  still  more  peculiar  method  is  in 
vogue.  If,  in  the  mortgage  or  other- 
wise, the  mortgagor  "declare  his  assent 
to  the  passing  of  a  decree  for  the  sale  of 
the  mortgaged  premises,"  the  circuit 
court  may  render  one  on  the  strength 
of  this  and  appoint  a  trustee  to  make 
the  sale,  i  Md.  Pub.  Local  Laws,  § 
fx)i  et  seq.  With  the  exception  of  this 
decree  feature,  the  system  in  Baltimore 
and  elsewhere  in  Maryland  is  mu'"h  the 
same. 

Under  the  Baltimore  method,  it  is  no 
objection  to  the  validity  of  the  sale  that 
the  holder  of  a  subsequent  lien  was  not 
made  a  party.  Hughes  v.  Riggs,  84 
Md.  502. 

1.  Maryland.  —  Laws  (1826),  c.  192; 
Pub.  Gen.  Laws  (1888),  art.  66,  §  6  ^/  seq. 

See  also,  generally,  supra,  note  3, 
p.  888. 

2.  The  particular  point  of  attack  in 
regard  to  this  notice  was  the  description, 
but  of  this  the  court  said:  "  Upon  ex- 
amination, therefore,  a  majority  of  the 
court  think  there  was  no  ground  for 
setting  aside  the  sales  on   account  of 


the  description  of  the  property  given  in 
the  notice." 

3.  Stating  Character  of  Sale, —  "  The 
next  and  last  objection,  which  in  our 
opinion  it  is  necessary  to  notice,  is  the 
failure  to  state  in  the  advertisement  of 
sale,  that  the  mortgage  will  be  fore- 
closed by  a  sale  of  the  mortgaged  prem- 
ises. We  are  unable,  we  must  confess, 
to  see  the  force  of  this  objection.  The 
act  provides  that  in  'order  to  entitle  any 
person  to  foreclose  a  mortgage  accord- 
ing to  the  provisions  of  this  act,  notice 
that  the  same  will  be  foreclosed  by  a 
sale  of  the  mortgaged  premises,  shall 
be  given  by  publishing  the  same.*" 

The  notice  of  sale  was  in  this  case  as 
follows: 

"  '  Mortgage  Sale. 

By  virtue  and  in  pursuance  of  a 
mortgage  made  and  delivered  by  Henry 
C.  McClellan  to  Joseph  Wilson  bearing 
date  the  eighth  day  of  December,  eighteen 
hundred  and  forty-seven,  the  under- 
signed will  sell,'  etc.  Then  follows  a 
description  of  the  mortgaged  premises. 
The  notice  thus  plainly  states,  that  the 
sale  was  made  in  pursuance  of  a  cer- 
tain mortgage  executed  by  McClellan 
to  Wilson,  and  this  mortgage  provided 
that  upon  default  in  the  payment  of  the 
mortgage  debt,  Wilson  might  sell  the 
mortgaged  premises  in  the  manner  au- 
thorized by  the  act  of  1836.  If  it  was  a 
sale  under  the  act  of  1836,  it  was  a  sale 
to  foreclose  the  mortgage,  because  no 
other  sale  is  authorized  by  the  statute," 
White  V.  McClellan,  62  Md.  347. 
19  Volume  12. 


14201.  MORTGAGES.  14202. 

2.  Statement  of  Account. 

Form  No.  14201 .' 

(Precedent  in  Haskie  v.  James,  75  Md.  570.)* 
•     Lang       ) 

vs.  >  In  the  Circuit  Court  of  Baltimore  City. 

Hershman.  ) 

Mortgagee's  Statement  of  Account. 
George  C.  Hershman,  mortgagor, 

To  Frederick  Lang,  mortgagee. 
•  \2>86.  Dr. 

/any.  27.  For  cash  loaned,  being  principal  mortgage  debt 

under  mortgage,  filed  in  the  above  case %Ji.,500  00 

To  interest  due  and  unpaid  to  July  27th,  i891. .         419  10 


Total  amount  of  mortgage  indebtedness...    %4,919  10 
State  of  Maryla?id, 

City  oi  Baltimore,  to  wit: 
I  hereby  certify,  that  on  this  17th  day  oi  July,  iS91,  before  me, 
a  justice  of  the  peace  of  the  state  of  Maryland,  and  in  and  for  said 
city,  personally  appeared  Frederick  Lang,  the  above  named  mort- 
gagee, and  made  oath  in  due  form  of  law,  that  the  above  statement 
of  account  is  just  and  true  as  stated,  and  that  no  part  of  the  money 
there  shown  to  be  due  him  has  been  paid,  or  any  security  given  there- 
for, except  the  aforesaid  mortgage  and  mortgage  notes. 

Wm.  S.Gorton,  J.  P.^ 

3.  Report  of  Sale. 

Form  No.  i  4202.* 

(  Title  of  court  and  cause  as  in  Form  No.  lJf201.) 
Trustee's  Report  of  Sale. 

The  above  named  mortgagee,  by  its  president,  D.  H.  Roberts,  doth 
respectfully  report  as  follows: 

That  by  virtue  of  a  certain  mortgage  executed  on  October  31st,  iS70, 
by  the  above  named  mortgagors  to  the  said  mortgagee,  if  the  said 

1.  Maryland.  —  i    Pub.    Local    Laws  ^' Sidite  ol  Maryland,  Chy  oi  Balti- 
§  693.  more.  Set. 

See  generally,  supra,  note  3,  p.  888.  I  hereby  certify,  that  on  thisyf/M  day 

2.  This  is  required  only  under  the  of  C>t/(?(5^r,  in  the  year  eighteen  hundred 
Baltimore  system,  i  Md.  Pub.  Local  and  ninety-nine,  before  me,  a  justice  of 
Laws,  §  693.  This  statement  must  be  the  peace  of  the  state  oi  Maryland,  in 
filed  before  sale,  and  omission  to  do  so  and  for  said  city  oi  Baltimore,  person- 
is  fatal.  Gatchell  v.  Presstman,  5  Md.  ally  appeared  yi>,4«  Z>^£?,  the  plaintiff  in 
161.  But  the  failure  may  be  waived  by  the  above  entitled  cause,  and  made  oath 
laches.  Connaughton  v.  Bernard,  84  that  the  foregoing  is  a  true  statement 
Md.  577.  And  the  statement  need  not  of  the  amount  of  the  mortgage  claim 
be  filed  before  decree.  Hughes  v.  under  the  mortgage  filed  in  the  said 
Riggs,  84  Md.  502.  cause  now  remaining  due  and  unpaid." 

For  another  form  see  Maryland  Per-         4.    Maryland.  —  Pub.    Gen.    Laws 

manent   Land,  etc.,  Soc.  v.  Smith,  41  (1888),  art.  66,  §  6  d'^  Ji?^'.     See  also,  gen- 

Md.  516.  erally,  supra,  note  3,  p.  888.     This  form 

3.  Usaal  form  of  verification  is  as  fol-  is  based  upon  the  facts  and  the  report 
lows:  set  out  in  substance   in  Warehime  v. 
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mortgagee,  through  its  president^  aforenamed,  did,  pursuant  to  the 
power  vested  in  it  by  the  said  mortgage,  and  after  having  given 
bond  for  the  faithful  discharge  of  its  trust,  as  required  by  law,  and 
giving  notice  of  the  time,  place,  manner  and  terms  of  sale,  by  adver- 
tisement in  the  '■'■  Democratic  Advocate.,'''  a  newspaper  printed  and  pub- 
lished in  the  city  of  Westminster,  in  Carroll  county,  for  more  than 
twenty-one  days  before  the  day  of  sale,  (the  said  advertisement  having 
been  published  in  said  paper  iov  four  successive  weeks  prior  to  the 
day  of  sale,  and  by  hand-bills,  etc.),  sell  the  property  described  in 
said  mortgage  for  six  hundred  and  ten  dollars,  to  the  highest  bidder, 
on  the  terms  expressed  in  the  said  mortgage. 

r/ie  Carroll  County  Building  Association 
No.  1,  of  Manchester,  Mortgagee. 
By  £>.  H.  Roberts,  President. 

4.  Objections  to  Ratification  of  Sale, 

Form  No.  14203.^ 

{Title  of  court  and  cause  as  in  Form  No.  11^201  J) 
Objections  to  Ratification  of  Sale. 

The  undersigned,  who  was  purchaser  at  the  sale  of  the  real  estate 
in  the  proceedings  in  this  cause  mentioned,  prays  the  court  not  to 
ratify  the  said  sale,  but  to  set  the  same  aside,  and  assigns  as  reason: 

That  he  has  discovered,  since  said  sale,  that  he  cannot  have  a  free 
and  unincumbered  title  for  the  same,  but  that  the  said  title  is 
defective. 

And  first,  in  this,  that  he  has  found  out,  what  he  was  ignorant  of 
at  the  time,  that  a  number  of  persons  having  liens  to  a  large  amount 
subsequent  to  the  complainant  in  the  bill  have  not  been  made  par- 
ties, whereby  if  said  sale  should  be  confirmed,  the  undersigned  is 
informed  that  he  is  likely  to  be  subjected  to  great  loss. 

John  E.  Leonard,  Purchaser. 

Carroll  County  Bldg.  Assoc,  44   Md.  ting  aside  the  sale  if  the  note  is  pro- 

512.     In  that  case  the  court  says:   "In  duced  in  court  before  ratification.   Ha%- 

the  cases  of  sales  under  powers  in  mort-  kie  v.  James,  75  Md.  568.     Nor  is  the 

gages,  the   trust   commences  with  the  omission  to  make  junior  incumbrancers 

filing  of  his  bond;  his  report  of  sales  is  parties   a   valid   objection    to   ratifica- 

his  official  intercourse  with  the  court,  tion.       Leonard    v.    Groome,    47    Md. 

and  its  supervisory  power  then   com-  499. 
mences."  The  fact  that  the  property  is  subject 

1.  A  corporation  may  execute  the  power  to  a  slight  easement  which   does   not 

of  sale  only  through  an  agent  or  attor-  interfere  with  the  purchaser's  use  of  it, 

ney   named    in   the    mortgage.     Frost-  and  concerning  which  he  is  not  shown 

burg  Mut.  Bldg.  Assoc,  v.  Lowdermilk,  to  have  been   misled,  will  not  relieve 

5c  Md.  175.  him.      Connaughton    ?-.    Bernard,    84 

%,  Maryland. — Pub.  Gen.  Laws  (1888),  Md.   577.     Compare  Speed  v.  Smith,  4 

art.  66,  §  6  et  seq.     See  also,  generally,  Md.  Ch.  299;  Barnitz  v.   Reddington, 

supra,  note  3,  p.  888.  80  Md.  622. 

These  objections  are  based  upon  the        After  final  ratification,  the  sale  cannot 

facts    and    the    objections    set   out   in  be  impeached  collaterally.     Morrill  v. 

Leonard  v.  Groome,  47  Md.  499.  Gelston,  3+  Md.  413. 

Snfficiency  of  Objections.  —  Failure  of        Only  parties  whose  interests  are  affected 

mortgagee  to  exhibit  the   note  before  by  the  sale  may  object.     Warlield   v. 

sale  is  not  a  sufficient  ground  for  set-  Ross,  38  Md.  85. 
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5.  Trustee's  Deed. 

Form  No.  14204.' 
(Md.  Pub.  Gen.  Laws  (1888),  art.  21,  §  56.) 

This  deed  made  this  eleventh  day  of  October  in  the  year  one  thousand 
eight  hundred  and  ninety-eight  by  me,  James  Warren^  trustee,  wit- 
nesseth,  whereas,  by  a  decree  of  the  Circuit  Court  for  the  county  of 
Carroll.,  in  the  state  of  A/a rjland  psissed  on  \.\\t  fifth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight., 
in  the  case  of  John  Doe  against  Richard  Roe,  I,  the  said  James  Warren, 
was  appointed  trustee  to  sell  the  land  decreed  to  be  sold,  and  have 
sold  the  same  to  Henry  Carr,  who  has  fully  paid  the  purchase-money 
therefor.  Now  therefore,  in  consideration  of  the  premises,  I,  the  said 
James  Warren,  do  grant  unto  Henry  Carr  all  the  right  and  title  of  all 
the  parties  to  the  aforesaid  cause  in  and  to  {describing property  con- 
veyed^. 

Witness  my  hand  and  seal. 

James  Warren,     (seal) 

Test:     Arthur  Smith. 


III.  CONVENTIONAL  FORECLOSURE.^ 
1.  Under  Power  of  Sale.^ 


1.  Maryland.  —  Pub.  Gen.  Laws 
[(1888),  art.  21,  §  56;  art.  66,  %  t  et  seq. 

See  also,  generally,  supra,  note  3, 
p.  888. 

2.  This  phrase  is  applied  to  those 
methods  of  foreclosure  which  are  avail- 

•able  only  as  a  result  of  consent  of  ihe 
parties  expressed  either  in  the  mort- 
gage, as  in  power  of  sale  (see  infra. 
Form  No.  14205  etseq.,  and  notes  there- 
tp),  or  afterward,  as  in  entry  by  consent 
(see  injra.  Form  No.  14235,  and  notes 
thereto). 

3.  Statutory  provisions  relating  to  fore- 
closure of  mortgages  by  advertisement 
and  sale  under  a  power  of  sale  in  the 
mortgage  exist  in 

Alabama.  —  Civ.  Code  (1896),  §  1040. 

Arizona.  —  Rev.  Stat.  (1887),  §  2358 
et  seq. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  51 II  etseq.;  Ellenbogen  v.  Griffey,  55 
Ark.  268. 

California.  —  Civ.  Code  (1897),  §§ 
2931,  2932. 

Colorado.  —  Laws  (1894),  c.  6;  Bailey 
V.  Brown,  (Colo.  App.  1900)  60  Pac. 
Rep.  20. 

Georgia.  —  2  Code  (1895),  §  2771  et  seq. 

Hawaii.  —  Comp.  Laws,  p.  563. 

Illinois.  —  Starr   &    C.    Anno.    Stat. 


(1896),  c.  95,  par.  17  (repealing  c.  95,  par. 
14). 

Indiana.  —  Horner's  Stat.  (1896),  § 
1088  (forbidding  foreclosure  under 
power  of  sale). 

Iowa.  —  Code  (1897),  §  4287  (forbid- 
ding sale  under  power  of  sale). 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
396  (forbidding  sale  under  power  of 
sale). 

Maine.  —  Rev.  Stat.  (1883),  c.  90,  as 
atnended  SluX.  (Supp.  1895),  c.  90. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  66;  Pub.  Local  Laws,  art.  4,  §  702 
(Laws  1898),  §  730):  Knapp  v.  Ander- 
son, 89  Md.  189. 

Massachusetts.  —  Pub.  Stat.  (18S2),  c. 
181;  Stat.  (1882),  c.  75;  Stat.  (1896),  c. 
203. 

Michigan.  —  Comp.  Laws  (1897),  g 
1 1 133  et  seq. 

Minnesota. — Stat.  (1894),  §  6028  et  seq. 

Mississippi,  —  Anno.  Code  (1892),  §§ 
2443,  2484. 

Missouri.  —  Rev.  Stat.  (1889),  §  7091 
et  seq. 

Nebraska.  —  Laws  (1857),  p.  126. 

New  Hampshire.  —  Laws  (1899),  c.  19; 
Pub.     Stat.    (1891),    c.     139;    Very    r. 
Russell,    65    N.     H.    646;    Pearson    v. 
Gooch,  (N.  H.  1898)  40  Atl   Rep.  390., 
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a.  Notice  of  Sale. 


New  York.  —  Code  Civ.  Proc,  §  2387 
et seq.\  Birds.  Rev.  Stat.  (1896),  p.  1323, 
§  I  ^/  seq. 

North  Carolina.  —  Code  (1883),  §  152. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5S44  et  seq. 

Oklahoma.  — Stat.  (1893),  §  4290  (for- 
bidding sale  under  power). 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
414  (forbidding  sale  under  power); 
Thompson  v.  Marshall,  21  Oregon  171. 

Pennsylvania.  — See  Bradley  z/.  Ches- 
ter Valley  R.  Co.,  36  Pa.  St.  141. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
207,  §  16. 

South  Carolina.  —  See  Robinson  v. 
Amateur  Asso.,  14  S.  Car,  148;  Webster 
V.  Brown,  2  S.  Car.  428;  Mitchell  v. 
Bogan,  II  Rich.  L.  (S.  Car.)  686. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  54II. 

Tennessee. — See  Bennett  v.  Union 
Bank,  5  Humph.  (Tenn.)  612. 

Texas.  —  See  Morrison  v.  Bean,  15 
Tex.  267.- 

Utah.  —  Rev.  Stat.  (1898),  §  3271; 
Dupee  V.  Rose,  10  Utah  305. 

Virginia.  —  Code  (1887),  §  2441  etseq. 

Wisconsin.  —  Stat.  (1898),  §  3523  et  seq. 

Wyoming.  —  Rev.  Stat.  (1887),  5^  36 
et  seq. 

Strict  compliance  with  power  of  sale  is 
required.  Flower  v.  Elwood,  66  111. 
438;  Sears  v.  Livermore,  17  Iowa  297; 
Doyle  z/.  Howard,  16  Mich.  261;  Mowry 
V.  Sanborn,  68  N.  Y.  153;  Atkins  v. 
Crumpler,  118  N.  Car.  532;  Shillaber 
V.  Robinson,  97  U.  S.  68. 

And  the  statutory  provisions  must 
be  followed.  Paulle  v.  Wallis,  58  Minn. 
192;  Dunning  v.  McDonald,  54  Minn. 
I;  Lawrence  v.  Farmers'  L.  &  T.  Co., 
13  N.  Y.  200. 

Harmless  errors  and  clerical  inaccu- 
racies will  not  vitiate  the  proceedings. 
Mitchell  V.  Nodaway  County,  80  Mo. 
257;  Stephenson  v.  January,  49  Mo. 
465;  Powers  V.  Kueckhoflf,  41  Mo.  425; 
Judd  V.  O'Brien,  21  N.  Y.  186;  Iowa 
Invest.  Co.  v.  Shepard,  8  S.  Dak.  332; 
Maxwell  v.  Newton,  65  Wis.  261. 

Purchaser's  agreement  is  set  out  in 
Model  Lodging  House  Assoc,  v.  Boston, 
114  Mass.  133,  as  follows: 

^'Boston,  June  iS,  1870.  I  hereby 
acknowledge  to  have  this  day  pur- 
chased of  G.  M.  Atwood,  auctioneer, 
the  estate  set  forth  in  the  annexed 
printed  advertisement,  for  the  sum  of 
%Soo,  and    I   hereby  agree   to   comply 


with  the  terms  of  sale,  as  stated  by  the 
auctioneer  and  hereto  annexed." 

1.  Date  of  the  mortgage  sought  to  be 
foreclosed  should  be  stated  in  the  no- 
tice. Clifford  V.  Tomlinson,  62  Minn. 
195;  Morgan  v.  Joy,  121  Mo.  677. 

Becordation  of  mortgage  should  be 
stated.  Martin  v.  Baldwin,  30  Minn. 
537.  And  reference  made  to  the 
volume  and  page  of  the  book  in  which 
it  is  recorded.  Hoffman  v.  Anthony, 
6  R.  I.  282. 

Although  omitting  to  designate  the 
book  and  page  has  been  held  to  be  an 
immaterial  error.  McCammon  Detroit, 
etc.,  R.  Co.,  103  Mich.  104. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  3,  p.  892. 

Naming  Parties.  —  In  Rhode  Island  it 
seems  that  it  is  unnecessary  to  name 
the  mortgagor  or  the  mortgagee  in  the 
notice.  Colgan  v.  McNamara,  16  R.  I. 
554- 

But  see,  generally,  list  of  statutes 
cited  supra,  note  3,  p.  S92. 

Mortgagee.  —  Notice  by  publication  of 
foreclosure  of  a  first  mortgage  given  to 
the  second  mortgagee  under  the  name 
of  "Bauger"  is  sufficient,  although  the 
second  mortgagee's  real  name  is 
Bougher,  where  it  does  not  appear  that 
the  name  was  correctly  spelled  in  the 
record.  In  the  caption  and  in  the  index 
the  name  was  spelled  ''Banger."  In  the 
mortgage  as  recorded  it  was  spelled 
"'Bauger"  or  ''Banger."  In  the  note  it 
was  spelled  "Buugher"  or  "Bungher." 
Baugher  v.  Woollen,  147  Ind.  308  {con- 
struing Ind.  Rev.  Stat.  (1894),  §  1108). 

Middle  initial  of  mortgagee  may  be 
omitted.     While  v.  McClellan;  62  Md. 

347- 

Describing  the  mortgagee  as  "Dixon  " 
instead  of  "Dickson  "  is  not  fatal.  Bacon 
V.  Northwestern  Mut.  L.  Ins.  Co.,  131 
U.  S.  258. 

Error  in  the  name  of  the  mortgagee 
was  held  to  be  fatal  in  Thompson  v. 
Commissioners,  etc.,  79  N.  Y.  54. 

Mortgagor.  —  Name  of  the  mortgagor 
as  well  as  the  mortgagee  should  be 
stated  in  the  notice.  Hoffman  v.  An- 
thony, 6  R.  I.  282. 

Failure  to  name  one  of  several  mort- 
gagors was  held  to  be  fatal  in  Thomp- 
son V.  Commissioners,  etc.,  79  N.  Y.  54. 

Notices  of  sale  designating  the  mort- 
gagor as  "Emma  "  instead  of  "Ermina  " 
(Lee  V.  Clary,  38  Mich.  223),  and 
"Julia,"  whose  name  was  "Tofila" 
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(Zlotoecizski  v.  Smith,  117  Mich.  202), 
and  "  Stfzler"  instead  of  "'Seitzler" 
(Texas  Sav.  Loan  Assoc,  v.  Seitzler, 
12  Tex.  Civ.  App.  551).  have  been  held 
to  be  insufficient. 

Amount  of  debt  for  which  the  prem- 
ises are  to  be  sold  should  be  stated  in 
the  notice.  Savings,  etc.,  Soc.  v.  Bur- 
nett, 106  Cal.  514;  White  v.  McClellan, 
62  Md.  347;  Traflon  v.  Cornell,  62 
Minn.  442;  Bowers  v.  Hechtman,  45 
Minn.  238. 

See  also,  generally,  supra,  note  3, 
p.  892. 

Notice  reciting  default  is  not  de- 
fective in  failing  to  state  the  amounts 
which  have  been  paid  on  the  notes 
secured.  Gooch  v.  Addison,  13  Tex. 
Civ.  App.  76. 

Description  of  property  in  the  notice 
should  be  sufficiently  certain  to  identify 
the  property  and  show  clearly  what 
property  is  sought  to  be  sold.  Banse- 
mer  v.  Mace,  18  Ind.  27;  Wilson  v. 
Page,  76  Me.  279;  Chase  v.  McLellan, 
49  Me.  375;  Austin  v.  Hatch,  159  Mass. 
198;  Stickney  v.  Evens,  127  Mass.  202; 
Snyder  v.  Hemmingvvay,  47  Mich.  549; 
Noland  v.  Lee's  Summit  Bank,  129  Mo. 
57;  Butte  First  Nat.  Bank  v.  Bell  Sil- 
ver, etc.,  Min.  Co.,  8  Mont.  32;  Fitz- 
patrick  v.  Fitzpatrick,  6  R.  L  64;  Fen- 
ner  v.  Tucker,  6  R.  L  551;  Robinson 
V.  Amateur  Assoc,  14  S.  Car.  148; 
Texas  Sav.  Loan  Assoc,  v.  Seitzler,  12 
Tex.  Civ.  App.  551;  Curry  v.  Hill,  18 
W.  Va.  370;  Bell  Silver,  etc.,  Min.  Co. 
V.  Butte  First  Nat.  Bank,  156  U.  S.  470. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  3,  p.  892. 

Must  describe  the  lands  otherwise 
than  by  referring  to  the  pages  of  the 
record,  where  the  deed  is  recorded. 
Yellowly  v.  Beardsley,  76  Miss.  613. 

Place  of  sale  should  be  stated  in  the 
notice.  Patterson  v.  Miller,  52  Md.  388; 
Fitzpatrick  v.  Fitzpatrick,  6  R.  L  64. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  3,  p.  892. 

A  sale  by  a  trustee  at  a  place  other 
than  that  named  in  the  deed  of  trust  is 
invalid.  Texas  Loan  Agency  v.  Gray, 
12  Tex.  Civ.  App.  430. 

Time  of  sale  should  be  designated  in 
the  notice.  Patterson  v.  Miller,  52  Md. 
388;  Menard  v.  Crowe,  20  Minn.  448; 
Meier  v.  Meier,  105  Mo.  411;  Fitz- 
patrick V.  Fitzpatrick,  6  R.  L  64. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  3,  p.  892. 


Signature.— Notice  of  sale  should  be 
signed  by  some  one.  Niles  z.  Ransford, 
I  Mich.  338.  As  by  the  legal  owner  of 
the  mortgage.  Dunning  z/.  McDonald, 
54  Minn.  i.  Or  executor  of  deceased 
mortgagee.  People  v.  Prescott,  3  Hun 
(N.  Y.)  419.  Or  by  '"Newell  Daniels, 
sheriff."  Merrissey  1.  Dean,  97  Wis. 
302. 

Although  in  Rhode  Island  the  name 
of  the  legal  owner  of  mortgage  need 
not  be  signed  to  the  notice.  Fitzpatrick 
V.  Fitzpatrick,  6  R.  L  64. 

See  also,  generally,  list  of  statutes 
cited  supra,  note  3,  p.  892. 

Trustee's  name  incorrectly  signed 
has  been  considered  as  a  harmless 
error.  Stephenson  v.  January,  49  Mo. 
46.=;  • 

Notice  signed  by  the  mortgagee  who 
made  an  assignment  for  the  benefit  of 
creditors  before  the  last  publication, 
but  after  the  first  publication,  was  held 
to  be  sufficient.  Merrick  z/^  Puinam, 
73  Minn.  240. 

Erroneous  date  at  the  foot  of  the  notice 
of  sale  does  not  necessarily  vitiate  the 
notice.  Mitchell  v.  Nodaway  County, 
80  Mo.  257. 

Length  of  Notice  —  Generally.  —  See 
list  of  statutes  cited  supra,  note  3, 
p.  892. 

First  day  should  be  excluded  ancj  the 
last  day  included  in  reckoning  the 
length  of  time.  Grey  v.  Worst,  129 
Mo.  122. 

Illustrations.  —  A  sale  made  under 
a  deed  of  trust  which  authorized  a 
trustee  to  sell  after  publication  "  for 
four  weeks  next  before  the  day  of  sale  " 
is  void,  it  appearing  that  nine  days  in- 
tervened between  the  last  publication 
and  the  day  of  the  sale.  McMahan  v. 
American  Bldg.,  etc.,  Assoc,  75  Miss. 

965- 

Where  the  statute  requires  publica- 
tion for  six  cousecutive  weeks,  at  least 
once  in  each  week,  the  first  publication 
must  be  made  at  least  forty-two  days 
before  the  day  of  sale.  Finlayson  v. 
Peterson,  5  N!  Dak.  587. 

A  notice  published  nineteen  consecu- 
tive days  before  sale  was  held  to  be 
insufficient  under  the  trust  deed  pro- 
viding for  advertisement  in  a  news- 
paper "  for  at  least  twenty  days  prior 
to  sale,  such  publication  to  be  made  at 
least  three  days  during  said  sale." 
Childs  V.  Hill,   20  Tex.  Civ.  App.  162. 

Publication  in  a  newspaper  from  the 
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twenty-fifth  day  of  June  to  the  twenty- 
fifth  day  of  July,  both  inclusive,  the 
paper  having  been  issued  in  the  morn- 
ing of  each  day  and  the  sale  having 
been  made  at  noon  on  the  twenty-fifth 
day  of  July,  was  sufficient  notice  under 
a  trust  deed  containing  a  provision  for 
thirty  days  previous  notice  of  sale. 
Mallory  v.  Kessler,  i8  Utah  ir. 

In  Case  oj  Adjournment.  —  When  a 
day  of  sale  advertised  under  a  deed  of 
trust  is  changed,  the  notice  of  sale 
must  be  published  for  the  full  time  re- 
quired by  the  terms  of  the  deed  of 
trust  after  such  change  of  time  has 
been  made.  Wolff  v.  Ward,  104  Mo. 
127. 

Where  the  first  advertisement  fails 
to  bring  anyone  to  the  sale,  it  is  not 
absolutely  necessary  that  the  mort- 
gagee advertise  again  as  fully  as  upon 
the  first  advertisement.  Marcus  v. 
CoUamore,  168  Mass.  56. 

In  What  Paper  Published  —  Generally. — 
See  list  of  statutes  cited  supra,  note 
3,  p.  892. 

Change  of  place  of  publication  of  paper 
within  the  same  county  does  not  affect 
the  legality  of  the  publication  therein. 
Perkins  v.  Keller,  43  Mich.  53. 

Place  of  publication  of  paper  is  the 
place  where  it  is  actually  published, 
and  not  necessarily  where  it  may  be 
distributed.  Ross  v.  Fall  River  Five 
Cents  Sav.  Bank,  165  Mass.  273. 

Not  Published  at  County  Seat.  —  Under 
S.  Dak.  Laws  (1895),  c.  131,  a  notice  of 
foreclosure  sale  published  in  the  paper 
complying  with  the  statutory  require- 
ments was  sufficient,  notwithstanding 
the  paper  was  not  published  at  the 
county  seat.  Trenery  v.  American 
Mortg.  Co.,  II  S.  D.  506. 

Precedents  —  By  Executor.  —  In  Callo- 
way V.  People's  Bank,  54  Ga.  441,  an 
executor's  notice  of  sale  is  set  out  as 
follows:  "  By  virtue  of  the  power  vested 
in  me  by  a  mortgage  executed  by  A.  L. 
Maxwell  on  the  loth  day  of  April,  187^, 
and  recorded  in  the  clerk's  office  of 
Jones  county,  in  book  7"  of  deeds,  pages 
/7j  and  174,  on  the  24th  day  of  April, 
187^,  and  recorded  in  the  clerk's  office 
of  Twiggs  county,  Georgia,  in  book  0, 
pages  643,  644  and  64^,  on  the  6th  day 
of  May.  \%J2,  I  will,  on  Thursday,  the 
i8th  day  of  May,  1875-,  and  from  day  to 
day  until  completed,  at  Griswoldville 
station,  on  the  Georgia  Central  railroad, 
near  the  line  between  the  counties  of 
Jones  and  Twiggs,  state  of  Georgia,  ex- 
pose to  public  sale  to  the  highest  bid- 


der, for  cash  in  hand,  the  following 
described  lands,  situate  in  the  counties 
of  Jones  and  Twiggs,  or  a  sufficiency 
thereof  to  pay  the  debts  and  interest 
secured  by  said  mortgage,  and  all  costs, 
to  wit:  (describing  lands). 

These  lands  are  known  as  the  Gris- 
woldville lands  lying  from  six  to  ten 
miles  from  the  city  of  Macon.  The  Cen- 
tral railroad  runs  through  them.  Upon 
them  are  very  excellent  improvements, 
a  splendid  residence,  and  barns  and  out 
houses  unsurpassed.  Title  in  fee  simple 
will  be  made  to  the  purchaser  and  pur- 
chasers, as  specified  in  said  mortgage. 
Said  lands  may  be  sold  in  lots  or  to- 
gether as  I  may  be  able  to  realize  the 
best  price,  and,  if  necessary,  to  sell  all 
for  the  purposes  of  said  mortgage.  *  *  * 
Said  lands  will  be  sold  for  the  benefit 
of  the  estate  of  Thomas  H.  Calloway  and 
Charles  M.  McGehee,  beneficiaries  in 
said  mortgage. 

February  i6th,  1875. 

Joseph  Calloway, 
Executor  of  Thomas  H. 
Calloway,  deceased." 
It  was  held  in  this  case  that  where 
the  deed  contains  provisions  relating  10 
the  conduct  of  the  sale,  they  must  be 
strictly    followed.     In    the    absence  of 
such   provisions,   the  mode  ordinarily 
pointed  out  by  the  laws  for  public  sales 
ought  to  be  pursued. 

An  administrator  of  an  estate  of  an 
attorney  to  a  mortgage,  who  was  as- 
signed for  the  purpose  of  foreclosing  it, 
cannot  exercise  a  power  of  sale  con- 
ferred by  the  mortgage.  Taylor  v.  Car- 
roll, 89  Md.  32. 

By  State  Auditor.  —  In  Bausemer  v. 
Mace,  18  Ind.  27,  the  state  auditor's 
notice  of  sale  was  as  follows:  "Sale 
of  Lands  Mortgaged  to  Trust  Funds. 
The  following  described  lands  will, 
on  Saturday ,  the  2jd  day  of  January 
next,  between  the  hours  of  9  o'clock 
a.  m.,  and  ^o'clock/,  m.,  at  the  Court- 
house door,  in  the  city  of  Indianapolis, 
be  offered  for  sale  to  the  highest  bidder, 
the  same  having  been  mortgaged  to  the 
State  of  Indiana,  to  secure  the  payment 
of  loans  made  on  account  of  several 
funds  therein  named.  No  bid  will  be 
taken  for  a  less  sum  than  the  amount 
chargeable.  No.  306.  —  The  w  hf  of 
the  n  w  qr  of  sec  J5',  in  t  .?j',  n  of  r  ^  w, 
containing  eighty  acres  in  Tippecanoe 
county;  mortgaged  by  Loyal  Fairman. 
Principal,  interest,  damages  and  costs, 
554 30-100  dollars." 

Terms  of  sale   are   set  out  in  Model 
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{a)  By  Mortgagee?- 

Form  No.  14205.' 
Georgia — Upson  County. 

Whereas,  on  the  first  day  of  February,  iS98,  Thomas  and  Will 
Tisinger  executed  and  delivered  to  The  Security  Investment  Company 
their  deed,  under  sections  No.  1969,  1970,  1971,  of  the  Code  of 
Georgia,  1882,  to  the  lands  hereinafter  described,  for  the  purpose  of 

securing  a  debt  referred  to  in  said  deed,  which  deed  is  recorded  in 
the  clerk's  office  of  Upson  Superior  Court,  in  book  W  of  deeds, 
page  163. 

Lodging  House  Assoc,  v.  Boston,  114  for  condition  broken,  to  wit,  non- 
Mass.  133,  as  follows:  payment  of  interest. 

"  The  usual  time  of  ten  days  will  be  Notice  is  likewise  given  that  after 
given  to  examine  the  title.  I  under-  the  expiration  of  three  weeks  from  the 
stand  the  incumbrances  below  the  mort-  date  of  this  notice,  the  property  con- 
gage  on  which  we  sell  to  be  as  follows:  veyed  by  said  mortgage  will  be  adver- 
but  on  that  point,  the  seller  takes  no  tised  for  sale  at  public  auction,  at  the 
responsibility,  and  only  states  as  far  as  auction  rooms  of  Jas.  F.  Morgan  in 
she  is  informed.  In  selling  she  sells  Honolulu,  on  Monday,  the  gth  day  of 
only  the  right,  title,  etc.,  according  to  September,  \%8g,  at  12  o'clock  noon  ef 
the   advertisement,    without    warranty  said  day. 

or  agreement  of  any  kind.  Further  particulars  can  be  had  of  W. 

The   first    mortgage    held    by  R.   Castle. 

Mrs.  Holden  is %220o  00  Dated  Honolulu,  August  ij,  i'&8g. 

Interest ///  g2  Wm.  Dean,  Mortgagee. 

Taxes  for  1869 (>3  02  The  premises  covered  by  said  mort- 

Taxes  for  1870,  probably  .....       yo  00  gage  consist  of:     All  that  certain  tract 

Policy  of  insurance  which  pur-  or  parcel  of  land   situate  in   IVailuku, 

chaser  can  have  at  its  cost. .         J  00  Maui,    more   particularly  described  in 

Some  interest  due  probably  on  R.  P.  6066,  L.  C.  A.  24^8  to  Kawaiohia, 

taxes  of  i8<59.  containing  an   area  oi  ^j  26-100   acres, 

which  said  mortgagors  own  in  fee  sim- 

%2455  9^  pie." 

Making  in  round  numbers  about  $25'oo.  In  Fitzpatrick  v.  Fitzpatrick,  6  R.  I. 

The  sale,  however,  is  expressly  sub-  64,   mortgagee's    notice  of  sale  was  as 

ject  to  the  above  named  first  mortgage,  follows:     "  Mortgagee's  Sale.     Will  be 

and  the  deed  will  be  so  drawn.     The  sold  by  public  auction  on  Friday,  April 

purchaser  can  have  an  assignment  of  ig,   iSjo,   by  virtue  of  a  power  of  sale 

the  first   mortgage  at  once,  by  paying  contained  in  a  deed  of  mortgage,  made 

the  amount  due.     Possession  has  been  and    executed    by    William    Donnelly, 

taken  on  both  mortgages,  for  the  better  Aug.  2j,  i?>4g,   a   certain    lot   of   land, 

protection  of  the  title.    We  shall  require  with  the  buildings  and  improvements 

oi  th«    purchaser  a  payment   of  %ioo,  thereon  situate,  in   the  northly  part  of 

immediately  after  the  sale,  to  bind  the  the  city  of  Providence;   being  the  lot  of 

bargain."  land,  numbered  (/o)  ten,  on  a  plat  of  the 

1.   By    Mortgagee  —  Precedents.  —  In  land  of  Samuel  Whelden,  surveyed  and 

Wailuku  Sugar  Co.  v.  Dean,  8  Hawaii  platted  by  H.  F.  IV a  Hi  fig,  July  7,  iS.jej'. 

i-o8,  the  mortgagee's  notice  of  sale  was  By  order  of  the  mortgagee." 

as  follows:                                •  The   description   in  this    notice    was 

"  In  accordance  with  the  provisions  of  held  to  be  sufficiently  definite  and  the 

a  certain  mortgage  made  by  A'wrt/artM, /^,  signature   of  the    mortgagee    unneces- 

of  IVailuku,  Maui,  and  Naholowaa,  w,  sary.      Even    where    the    mortgage  has 

and  /.  K.   Pae,  her  husband,  of  Hoho-  been  assigned  the  notice  need  not  con- 

lulii,  Oahu,  to  Wm.   Dean  of  Honolulu,  tain  the  name  of  the  assignee  or  be  as- 

Oahu,    dated    December  2gth,   1884,  re-  signed  by  him.     Woonsocket  Inst,  for 

corded  in  Liber  g2,  pages  j'77  and  j7<S',  Sav.  v.  American  Worsted  Co.,  13  R.  I. 

notice   is    hereby  given  that  the  mort-  255. 

gagee    intends    to    foreclose    the  same  2.  Georgia. — 2  Code (1895),  §  2771  ^/j^^. 
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And  whereas,  in  said  deed  said  Tisingers  gave  the  said  company  the 
power  to  sell  lands  in  case  of  default  in  the  prompt  payment  at 
maturity  of  interest  or  principal  of  said  debt. 

Now,  therefore,  by  virtue  of  the  power  so  vested  in  the  under- 
signed, which  is  more  accurately  shown  by  reference  to  said  deed,  TJie 
Security  Investment  Company  will  sell  at  public  outcry  to  the  highest 
bidder,  for  cash,  on  \ht  first  Tuesday  of  May,  i839,  during  the  legal 
hours  of  sale,  before  the  Upson  county  court-house  door  at  Thomaston, 
Ga.,  the  lands  described  in  the  aforesaid  deed,  to  wit :  (describing  realty'). 

The  said  deed  first  above  mentioned  was  executed  and  delivered 
to  secure  the  payment  of  two  certain  promissory  notes  for  the  sum  of 
%500  each,  and  the  interest  coupons  attached  thereto,  all  of  said  notes 
dated  February  i,  i2>98,  and  the  principal  debt  bearing  interest  at  the 
rate  of  7  1-2  per  cent,  per  annum. 

Said  principal  debt  is  now  past  due  by  the  terms  thereof,  and  so 
declared  to  be  due  for  default  in  payment  of  taxes  and  also  interest 
coupons  annexed  thereto  due  February  1,  iS99.  The  total  amount 
of  principal,  interest  and  taxes  paid  that  will  be  due  on  said  debt  on  the 
^rst  Tuesday  in  May,  iS99,  is  $i,  108.33.  Fee  simple  titles  will  be  made 
to  the  purchaser  at  said  sale  and  the  proceeds  of  such  sale  will  be 
applied,  first,  to  the  payment  of  said  debt  with  interest  and  taxes  and 
expenses  of  this  proceeding,  and  the  remainder,  if  any,  will  be  paid 
over  to  said  Thomas  and  Will  Tisinger  or  their  legal  representative. 

Dated  this  twenty-fifth  day  oi March,  i899. 

The  Security  Investment  Company. 

Lester  6^  Lester,  Attorneys. 

Form  No.  14206.' 
To  Barnet  Greenfield  and  Simon  Salaway  and  all  others  interested: 

Pursuant  to  the  power  of  sale  contained  in  a  certain  mortgage  deed 
given  by  Barnet  Greenfield  and  Simon  Salaway  to  the  Wildey  Savings 
Bank,  dated  the  fifiteenth  day  of  September,  iS99,  and  recorded  in 
Suffolk  deeds,  liber  2635,  folio  370,  will  be  sold  at  public  auction,  on 
the  premises  described  in  said  mortgage,  for  breach  of  the  conditions 
of  said  mortgage,  on  Tuesday,  the  twenty-ninth  day  of  May,  igOO,  at 
three  o'clock  in  the  afiternoon,  all  and  singular  the  real  estate  described 
in  said  deed,  to  wit:  (describing  lands).  Said  premises  will  be  sold 
subject  to  any  existing  restrictions  and  unpaid  taxes,  if  any,  together 
with  all  benefit  and  equity  of  redemption  of  the  said  Greenfield  and 
Salaway,  their  heirs,  executors,  administrators  and  assigns  therein. 
Terms  made  known  at  the  time  and  place  of  sale. 

Boston,  May  3,  igOO. 

Wildey  Savings  Bank,  Mortgagee. 

Form  No.  14207.* 
Notice  is  hereby  given,  that  default  has  been  made  in  the  condi- 
tions of  that  certain  mortgage  duly  executed  and  delivered  by  Richard 

See  also,  generally,  supra,    note    I,         See  also,  generally,  supra,    note    i, 
p.  893.  p.  893. 

1.  Massachusetts.  —  Pub.  Stat.  (1882),         2.  Minnesota. — Stat.  (1894),  §6033. 
c.  181;  Stat.  (1882),  c.  75;  Stat.  (1896),         See  also,  generally,  supra,    note    i, 
c.  203.  p.  893. 
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Roe^  mortgagor,  to  John  Doe,  mortgagee,  bearing  date  \.\\^  first  day  of 
March,  i892,  with  power  of  sale  therein  contained,  duly  recorded  in 
the  office  of  the  register  of  deeds  in  and  for  the  county  of  Ramsey, 
state  of  Minnesota,  on  the  second  day  of  March,  i892,  at  nine  o'clock 
A.  M.,  in  book  194  of  mortgages,  on  page  613,  which  default  has  con- 
tinued to  the  date  of  this  notice,  by  the  failure  and  neglect  of  said 
mortgagor  to  make  payment  of  the  note  by  said  mortgage  secured, 
which  by  its  terms  became  due  and  payable  on  the  first  day  of 
March,  1 857,  and  which  default  has  continued  for  more  than  thirty 
days. 

And  whereas  the  said  mortgagee  and"  holder  of  said  mortgage  has 
elected  and  hereby  does  elect  to  declare  the  whole  principal  sum  of 
said  mortgage  due  and  payable  at  the  date  of  this  notice,  under  the 
terms  and  conditions  of  said  mortgage,  and  the  power  of  sale  therein 
contained;  and  whereas,  there  is  actually  due  and  claimed  to  be  due 
and  payable  at  the  date  of  this  notice  the  sum  of  two  thousand  dollars, 
with  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum,  from 
\)Cit.  first  day  of  September,  i89^;  and  whereas,  the  power  of  sale  has 
become  operative,  and  no  action  or  proceeding,  at  law  or  otherwise, 
has  been  instituted  to  recover  the  debt  secured  by  said  mortgage,  or 
any  part  thereof: 

Now,  therefore,  notice  is  hereby  given,  that  by  virtue  of  the  power 
of  sale  contained  in  said  mortgage,  and  pursuant  to  the  statute  in 
such  case  made  and  provided,  the  said  mortgage  will  be  foreclosed 
by  a  sale  of  the  premises  described  in  and  conveyed  by  said  mort- 
gage, to  wit:  {insert  descriptioii),  in  Rafnsey  county  and  state  of  Min- 
nesota, with  the  hereditaments  and  appurtenances;  which  sale  will  be 
made  by  the  sheriff  of  said  Ramsey  county,  at  the  front  door  of  the 
court-house  in  the  city  of  St.  Paul,  in  said  county  and  state,  on  the 
eleventh  day  oi  July,  iS98,  at  10  o'clock  A.  m.  of  that  day,  at  public 
vendue,  to  the  highest  bidder,  for  cash,  to  pay  said  debt  of  two  thou- 
sand dollars,  and  interest  and  the  taxes,  if  any,  on  said  premises,  and 
twenty-five  dollars  paid  for  insuring  the  buildings  on  said  premises, 
and  one  hundred  dollars,  attorney's  fees,  as  stipulated  in  and  by  said 
mortgage  in  case  of  foreclosure,  and  the  disbursements  allowed  by 
law;  subject  to  redemption  at  any  time  within  one  year  from  the  day 
of  sale,  as  provided  by  law. 

Dated  May  21,  a.  d.  iW8. 

John  Doe,  Mortgagee. 

Jeremiah  Mason,  Attorney  for  Mortgagee. 

Form  No.  14208.^ 

By  virtue  of  the  power  of  sale  conferred  in  a  deed  of  mortgage, 
executed  to  me  by  D.  H.  Olive  and  wife,  Etneline  Olive,  dated  the 
tiinth  day  oi  January,  i87^  and  recorded  in  the  register  of  deeds' 
office  for  Wake  county,  in  book  57,  at  page  11^,  I  will  sell  at  public 
outcry  at  the  court-house  door  in  Raleigh,  North  Carolina,  at  twelve 
o'clock  M.  on  Monday,  the  eleventh  day  of  Septetnber,  iW9,  to  the  high- 

1.  North  Carotina.— Code  (1883),  §  See  also,  generally,  supra,  note  I. 
152.  p.  893. 
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est  bidder,  for  cash,  the  following  described  real  estate  in  Gary  town- 
ship conveyed  in  said  mortgage. 

First  tract:  {describing  lands). 

Second  tract :  {describing  lands). 

August  12,  iS99.  W.  D.  Upchurch,  Mortgagee. 

Form  No.  14209.' 

(Precedent  in  Colgan  v.  McNamara,  16  R.  I.  555.) 

Sale  of  Mortgaged  Real  Estate. 

Will  be  sold  at  public  auction  on  Friday,  June  12,  i874,  at  i^ o'clock, 
at  noon,  on  the  premises,  by  virtue  of  a  power  of  sale  contained  in  a 
certain  mortgage  deed,  made  and  executed  [by  Mary  McNamara  to 
Henry  Colgan,^  April  12,  i2>7S,  recorded  with  the  record  of  deeds  in 
the  town  of  Lincoln  in  the  county  of  Providence  in  the  state  of  Rhode 
Island,  in  book  No.  45,  at  page  24-7,  the  conditions  of  which  have 
been  broken. 

A  certain  tract  of  land  with  all  the  buildings  and  improvements 
thereon,  situated  in  the  town  of  Lincoln,  aforesaid,  bounded  and 
described  as  follows:  {^describing  realty). 

By  Order  of  the  Mortgagor's  attorney. 

Paw  tucket,  R.  I.,  May  U,  iS75. 

The  above  sale  stands  adjourned  until  Saturday,  Jtme  27,  i87-^,  at 
12  o'clock  at  noon. 

By  Order  of  the  Mortgagor's  attorney. 

Pawtucket,  June  12,  187.4. 

Form  No.  14210.^ 

(Precedent  in  Iowa  Invest.  Co.  v.  Shepard,  8  S.  Dak.  333.) 

Default  having  been  made  in  the  payment  of  the  instalment  due 
June  1st,  iS91,  and  the  last  instalment,  due  January  1st,  iS92,  on  a 
certain  note  secured  by  mortgage,  dated  January  27 t/i,  i887,  given  by 
Louis  C.  Tucker  and  wife,  Betsie  JS.  Tucker,  to  P.  W.  Little,  and  duly 
recorded  in  the  office  of  the  register  of  deeds  in  Kingsbury  county, 
then  Territory  of  Dakota,  now  State  of  South  Dakota,  on  the  12th  day 
of  February,  iS87,  at  10  o'clock  A.  m.,  in  Book  14^  of  Mortgages,  on 
page  207.  The  amount  claimed  to  be  due  thereon  at  the  date  hereof 
was  $12.90,  and  the  further  sum  of  $50.00  attorney's  fees,  as  pro- 
vided in  said  mortgage;  making  in  all  $62.90  now  due.  No  action 
or  proceeding  at  law  or  otherwise  have  been  instituted  to  recover 
the  debts  secured  by  this  mortgage,  or  any  part  thereof.  Now, 
therefore,  notice  is  hereby  given  that  under  and  by  virtue  of  the 
power  of  sale  contained  in  said  mortgage,  and  the  statutes  in  such 
case  made  and  provided,  the  mortgage  will  be  foreclosed  by  sale  at 

1.  Rhode  Island.  —  Gen.  Laws  (i8g6),  names  of  the  mortgagor  and  mort- 
c.  207,  §  16.  gagee,  though  blameworthy,   was  not 

See  also,    generally,  supra,    note  i,     necessarily  fatal, 
p.  893.  8.  SouthDakota.  —  Dak.  Comp.  Laws 

2.  The  matter  enclosed  by  [  ]  will  not     (1887),  §  5415. 

be  found    in   the   reported   case.     The         See   also,    generally,   supra,    note  i, 
court   held    that   the  omission   of    the     p.  893. 
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public  auction,  by  the  sheriff  of  said  Kingsbury  county,  or  his  deputy, 
on  the  9th  day  of  April,  i892,  at  ten  o'clock  in  the/«?r^noon  of  that 
day,  at  the  front  door  of  the  court-house,  in  the  city  of  De  Smet,  in  said 
county  and  state,  and  substantially  described  in  the  said  mortgage  as 
follows,  to  wit:  (^describing  realty). 

Dated  at  De  Smet,  So.  Dak.,  February  20th,  iS92. 

F.  W.  Little,  Mortgagee. 

A.  P.  Shenian,  Attorney  for  Mortgagee. 


(J))  By  Mortgagee" s  Assignee.^ 

Form  No.  i  421 1 .' 

Notice  is  hereby  given  that  that  certain  mortgage  executed  and 
delivered  \)y  Richard  Roe,  mortgagor,  to/ohn  Doe,  mortgagee,  dated  the 
first  day  of  March,  a.  d.  eighteen  hundred  and  ninety-two,  and  filed  for 
record  in  the  office  of  the  register  of  deeds  of  the  county  of  Grattd 
Forks  and  state  of  North  Dakota,  on  the  second  di^Ly  of  March,  a.  d.  \W2, 


1.  Failure  to  allege  record  of  an  as- 
.  signment  or  to  designate  the  assignee 
to  whom  the  mortgage  has  been  as- 
signed was  held  to  be  immaterial  in 
Woonsocket  Inst,  for  Sav.  v.  American 
Worsted  Co.,  13  R.  I.  255. 

Precedents. — In  Model  Lodging  House 
Assoc.  V.  Boston,  114  Mass.  133,  the 
notice  of  sale  by  the  assignee  of  the 
mortgage  was  as  follows:  ■ 

"  By  virtue  of  the  power  given  in  a 
certain  mortgage  of  real  estate  herein- 
after described,  from  Eli  Fernald  to 
James  Tolinan  and  Albert  L.  Fernald, 
dated  September  i,  iSiJf,  and  recorded  in 
the  Suffolk  Registry  of  deeds,  book  86j. 
fol.  joy,  and  by  SdiiA  fames  and  Albert 
assigned  to  Sarah  E.  Eertiald,  and  by 
said  Sarah  and  her  husband  assigned 
to  me  by  an  assignment  recorded  in 
said  registry  book  gij,  fol.  2j,  I  shall 
sell  at  public  auction  on  the  premises, 
on  Saturday,  the  eighteeiith  day  oi  fune 
next,  at  five  o'clock  in  the  afternoon, 
all  the  right,  title,  interest  and  estate 
which,  by  virtue  of  the  power  contained 
in  said  mortgage  and  the  assignment 
thereof,  I  have  the  right  to  sell  and 
convey  in  and  to  all  that  lot  of  land, 
{bounding  and  describing  it  as  it  has  been 
hounded  and  described  in  the  mortgage), 
subject,  however,  to  a  prior  mortgage 
given  X.O  fohn  Merrill,  now  held  by  me 
by  assignment,  together  with  all  my 
rights  on  the  said  first  mentioned  mort- 
gage, including  the  entry  and  posses- 
sion to  foreclose  the  same  by  me,  which 
entry  is  not  waived  by  this  sale.  And 
also  without  impairing  my  rights  under 
said    mortgage   given    to   said   Merrill 


and  assigned  to  me,  and  my  entry  and 
possession  to  foreclose  the  same." 

Another  notice,  copied  from  the  origi- 
nal papers  in  the  case,  is  as  follows; 

"  By  virtue  and  in  execution  of  the 
power  of  sale  contained  in  a  certain 
mortgage  deed  given  by  Benjamin  Har. 
ris  to  the  Conveyancer' s  Title  Insurance 
Cofnpany,  dated  August  jist,  i8g^,  and 
recorded  with  Suffolk  deeds,  book  2221, 
page  3g4,  which  mortgage  has  been 
duly  assigned  to  John  H.  Wright,  by 
deed  dated  October  20.  189./,  and  re- 
corded with  said  deeds,  book  22j2,  page 
28J,  for  breach  of  condition  of  said 
mortgage  and  for  the  purpose  of  fore- 
closing the  same,  will  be  sold  at  public 
auction  on  the  premises  hereinafter 
described,  on  Friday,  the  20th  day  of 
October,  A.  D.  1899,  ^^  S'-S'^  o'clock  in 
the  afternoon,  all  and  singular  the 
premises  conveyed  in  and  by  said 
mortgage  deed,  namely:  {describing 
premises). 

Being  the  same  premises  conveyed  to 
said  Benjamin  Harris  by  Sarah  Murphy 
et  al.  by  deed  dated  August  21,  i%g4, 
duly  recorded,  and  said  premises  are 
subject  to  the  restrictions  and  reserva- 
tions therein  referred  to. 

Said  premises  will  be  sold  subject  to 
all  unpaid  taxes  and  tax  sales,  if  any 
there  are.  Other  terms  made  known  at 
sale. 

fohn  H.  Wright,  Assignee, 
and  present  holder  of  said  Mortgage." 

2.  North  Dakota.  —  Rev.  Codes  (1895), 

§  5849- 

See  also,  generally,  supra,  note  I, 
p.  893. 
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and  recorded  in  book  12  of  mortgages,  at  page  Jf6S,  and  assigned  by 
said  mortgagee  by  an  instrument  in  writing  to  Samuel  Short,  dated  the 
fourth  day  oi  June,  a.  d.  \WS,  and  filed  for  record  in  said  office  of  the 
register  of  deeds  on  the  fifth  day  oi  June,  iS93,  and  recorded  in  book 
74  of  mortgages,  on  page  298,  will  be  foreclosed  by  a  sale  of  the 
premises  in  such  mortgage  and  hereinafter  described  at  the  front  of 
the  court-house  in  the  city  of  Grand  Forks,  in  the  county  of  Grand 
Forks  and  state  of  North  Dakota,  at  the  hour  of  ten  o'clock  A.  m.,  on 
the  eleventh  day  oi  July,  i898,  to  satisfy  the  amount  due  upon  said 
mortgage  on  the  day  of  sale. 

The  premises  described  in  said  mortgage,  and  which  will  be  sold  to 
satisfy  the  same,  are  those  certain  premises  situated  in  the  county  of 
Grand  Forks  and  state  of  North  Dakota,  and  described  as  follows,  to 
wit:  {insert  description). 

There  will  be  due  on  such  mortgage  at  the  date  of  sale  the  sum  of 
two  thousand  two  hundred  and  thirty- four  dollars  and  seventy-five  cents. 

Dated  at  Grand  Forks,  North  Dakota,  this  twenty-first  day  of  May^ 
i898. 

Samuel  Short,  Assignee  of  Mortgagee. 

Jeremiah  Mason,  Attorney  for  Mortgagee's  Assignee, 
Grand  Forks,  North  Dakota. 

Form  No.  i  4  2  1 2 .'  • 
(Precedent  in  Maxwell  v.  Newton,  65  Wis.  264,  note.) 

Foreclosure  Sale. 

By  virtue  of  a  mortgage,  Aditedi  January  17,  i87^  G.  S.  Newton 
conveyed  to  Joseph  B.  Seward  the  following  described  real  estate, 
situated  in  the  town  of  Trenton,  county  of  Dodge  and  state  of  Wis- 
consin, and  particularly  described  as  follows,  to  wit:  {describing  realty)^ 
containing  one  hundred  and  sixty  acres  of  land  according  to  govern- 
ment survey.  Said  mortgage  contained  a  power  of  sale,  and  was 
recorded  in  the  office  of  the  register  of  deeds  of  Dodge  county,  Wis- 
consin, on  the  %Oth  day  of  January,  a.  d.  i87^,  at  ^  o'clock  P.  m.  in  volume 
31  of  mortgages  on  page  108;  also  recorded  in  the  same  office  on  the 
6th  day  of  October,  a.  d.  i879,  at  12  o'clock  M.,  in  volume  46  of  mort- 
gages on  page  115',  and  was  on  the  day  of  its  date  duly  executed  and 
acknowledged  by  the  mortgagor  and  was  given  to  secure  the  payment 
of  one  promissory  note,  bearing  even  date  therewith,  for  the  sum  of 
three  thousand  dollars,  payable  on  or  before  three  {3)  years  thereafter, 
with  interest  at  ten  per  cent,  payable  annually,  payable  to  said  mort- 
gagee or  bearer. 

That  thereafter,  the  said  mortgagee,  Joseph  B.  Seward,  duly  sold 
and  transferred  said  note  and  assigned  said  mortgage  to  William  L. 
Maxwell,  the  undersigned,  in  writing,  utider  seal,  duly  witnessed  and 
acknowledged^  which  said  assignment  bears  date  oi  January  17,  i87^, 
and  was  acknowledged  before  a  notary  public  Che  6th  day  oi  Decem- 
ber, A.  D.  1 875,  and  duly  witnessed  and  recorded  in  said  office  of 
register  of   deeds   of  Dodge  county,  Wisconsin,  on  the   6th   day  of 

1.  Wisconsin.  —  Stat.  (1898),  §  3523  See  also,  generally,  supra,  note  I, 
et  seq.  p.  893. 
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October,  A.  D.  i879,  at  12  o'clock  M.  of  said  day  in  volume  JfS  of  mort- 
gages, on  page  318. 

Default  has  been  made  on  the  same  note  and  mortgage  by  nonpay- 
ment of  said  principal  sum  of  three  thousand  dollars,  or  any  part 
thereof,  and  by  the  nonpayment  of  any  interest  thereon  which  has 
accrued  since  J'anuarj  17,  i881,  and  there  is  now  due  on  the  said  note 
and  mortgage  from  said  mortgagor  to  the  undersigned,  assignee  and 
owner  and  holder  thereof,  at  the  date  hereof,  the  sum  of  three  thou- 
sand dollars  principal,  and  the  sum  of  six  hundred  and  forty-seve7i  and 
50-100  dollars  interest  thereon,  being  in  all  the  sum  of  three  thousand 
six  hundred  and  forty-seven  and  50-100  dollars;  and  no  action  has  been 
commenced  at  law  or  in  equity  to  recover  said  sum  so  due,  or  any 
part  thereof. 

Now,  therefore,  notice  is  hereby  given,  that  said  mortgaged  prem- 
ises will  be  sold  at  public  auction  sale  to  the  highest  bidder,  on  the 
10th  day  of  May,  a.  d.  \d,83,  at  10  o'clock  in  the/^;rnoon  of  said  day, 
on  the  sidewalk  in  front  of  the  eastern  and  most  public  entrance  to  the 
State  Prison  yard  2i\.  the  city  of  Waupun  and  in  said  county  of  Dodge 
and  state  aforesaid. 

Dated  March  15,  \Z83. 

William  L.  Maxwell,  Assignee, 

{/)  By  Mortgagee's  President. 

Form  No.  14213.* 

By  virtue  of  a  power  of  sale  contained  in  a  certain  mortgage  deed 
given  by  Alfred  Davis  and  Chloe  P.  Davis,  his  wife,  in  her  right,  to 
the  Home  Savings  Bank,  dated  the  thirty-first  day  of  August,  a.  d. 
iS98,  and  recorded  with  Suffolk  deeds,  liber  2551,  page  610,  for  a 
breach  of  the  conditions  of  said  mortgage  and  for  the  purpose  of  fore- 
closing the  same,  will  be  sold  at  public  auction,  on  the  premises  here- 
inafter described,  on  Wednesday,  \.\it  first  day  of  November,  a.  d.  i859, 
^X.  four  o'clock  P.  M.,  all  and  singular  the  premises  conveyed  by  said 
mortgage  and  therein  described  as  follows:  (^describing  lands'). 

The  premises  are  sold  subject  to  any  and  all  unpaid  taxes  and 
assessments.  Terms,  %200  to  be  paid  at  time  and  place  of  sale. 
Other  terms  made  known  at  sale. 

Home  Savings  Bank,  Mortgagee. 
By  Charles  H.  Allen,  its  President. 

For  further  particulars  apply  to  Henry  Baldwin,  Attorney  for  the 
mortgagee,  1030  Tremont  Building,  Boston. 

Boston,  October  Jf,  iS99. 

(d)  By  Mortgagee's  Treasurer. 

Form  No.  i  42  i  4  .'  • 

By  virtue  of  the  power  of  sale  contained  in  a  certain  mortgage  deed 
given  by  Vernon  B.  Vaughan  to  the  Maiden  Co-operative  Bank,  dated  the 
fourteenth  day  of  December,  i896,  and  recorded  with  Middlesex  South 

\.  Massachusetts. — Pub.  Stat.  (1882),  c.  See  also,  generally,  supra,  note  I, 
181;  Stat.  (1882),  c.  75;  Stat.  (1896),  c.  203.     p.  893. 
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District  deeds,  book  2526,  page  S29,  for  breach  of  the  condition  con- 
tained in  said  mortgage,  and  for  the  purpose  of  foreclosing  the  same, 
will  be  sold  at  public  auction  upon  the  premises  hereinafter  described, 
on  Saturday,  \h^  fifteenth  day  of  January,  i898,  at  a  quarter  past  four 
o'clock  in  the  afternoon,  all  and  singular  the  premises  conveyed  by 
said  mortgage,  namely:  (describing lafids). 

Said  premises  will  be  sold  subject  to  the  restrictions  set  forth  in  the 
deed  from  Angeiissa  bobbins  to  Vernon  B.  Vaughan,  dated  the.  four- 
teenth day  of  December,  iS96,  and  duly  recorded  with  said  Afiddiesex 
deeds,  and  also  subject  to  any  unpaid  taxes  and  assessments;  three 
hundred  dollars  of  the  purchase  money  to  be  paid  at  the  time  and  place 
of  sale.     Further  terms  at  sale. 

Maiden  Co-operative  Bank,  Mortgagee, 
by  Lewis  P.  Broum,  Treasurer. 

Maiden,  December  21,  iS97. 


(«f)  By  Trustee.^ 


1.  Forms  of  sncli  notices  may  be  as 
follows: 

In  Massachusetts. — "Trustees'  Sale 
of  two  valuable  building  lots,  situate 
on  the  south  side  of  0  Street,  between 
Twenty-first  and  Twenty-second  Streets 
Northwest. 

By  virtue  of  a  certain  deed  of  trust, 
dated  the  nineteenth  day  oi  fanuary, 
1897,  and  recorded  in  liber  2186,  folio 
i8g  et  seq.,  one  of  the  land  records  of 
the  District  of  Columbia,  and  at  the  re- 
quest of  the  holder  of  the  notes  secured 
thereby,  we  will  sell  at  public  auction, 
in  front  of  the  premises,  on  Wednesday, 
the  twentieth  day  of  September,  a.  d. 
1899,  at^.jo  o'clock/,  m.,  the  following 
described  real  estate,  situate  in  the  city 
of  Washington,  District  of  Columbia, 
to  wit:  {describing  lands). 

Terms  of  sale:  One-third  oiihc  pur- 
chase money  to  be  paid  in  cash,  bal- 
ance in  two  equal  installments,  in  one 
and  two  years,  secured  on  the  property 
sold,  with  interest  at  the  rate  of  six  (6) 
per  centum  per  annum,  payable  semi- 
annually  until  paid,  or  all  cash,  at  the 
option  of  the  purchaser.  A  deposit  of 
%ioo  will  be  required  at  the  time  of 
sale  on  each  lot.  All  conveyancing, 
recording  and  revenue  stamps  to  be  at 
purchaser's  cost.  Terms  of  sale  to  be 
complied  with  vii\.h\x\  fifteen  days  from 
day  of  sale,  or  the  trustees  will  resell 
at  the  risk  and  cost  of  defaulting  pur- 
chaser, after  yfz/if  days'  previous  adver- 
tisement of  such  resale. 

fohn  Taylor  Arms,  Trustee. 
Samuel  A.  Drury,  Trustee. 

Thomas  J.  Owen,  Auctioneer." 


"  By  virtue  of  the  power  of  sale  con- 
tained in  a  certain  mortgage  deed 
given  by  Sarah  S.  Lefavour,  in  her  own 
right,  and  Israel  Lefavour ,  her  husband, 
of  Beverly,  in  the  county  of  Essex  and 
commonwealth  of  Massachusetts,  to 
Walter  L.  Burrage,  William  W.  Bur. 
rage  and  Arthur  F.  Poole,  as  they  are 
trustees  under  the  will  of  Alvah  A. 
Burrage,  late  of  Boston,  in  the  county 
of  Suffolk,  and  commonwealth  afore- 
said, dated  December  i,  1897,  and  re- 
corded with  Suffolk  deeds,  book  2488, 
page  6ji,  for  breach  of  the  condition  of 
said  mortgage  deed,  and  for  the  pur- 
pose of  foreclosing  the  same,  will  be 
sold  at  public  auction  upon  the  prem- 
ises hereinafter  described  on  Monday, 
the  2 1st  day  of  May,  a.  d.  1900,  at  three 
o'clock  in  the  afternoon,  all  and  singu- 
lar the  premises  conveyed  by  said 
mortgage  deed  and  therein  described 
as  follows: 

A  certain  parcel  of  land  with  the 
buildings  thereon  situated  in  Chelsea  in 
the  county  of  Suffolk  Sind  said  common- 
wealth, being  a  part  {describing  realty). 

%jQo  cash  to  be  paid  by  purchaser  at 
time  and  place  of  sale;  other  terms  at 
sale.  Walter  L.  Burrage, 

William  W.  Burrage, 
Arthur  F.  Poole, 
Trustees  under  the  will  of  Alvah 
A.  Burrage,  mortgagees. 

2^  School  St.,  Room  9,  Boston,  Mass." 

In  North  Carolina.  —  "  By  virtue  of 
a  deed  of  trust  made  to  me  by  D.  C. 
Mangum,  and  wife,  Sallie  H.  Mangum, 
and  registered  in  the  register's  office  of 
Wake  county,  in  book  14$,  page  616,  I 
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Form  No.  14215.' 

Whereas  Justus  W.  Brockett  and  Catherine  Brockett^  husband  and 
wife,  by  deed  of  trust  dated  the  first  day  of  October,  iS89,  and  recorded 
in  the  office  of  the  recorder  of  deeds  of  Buchanan  county,  Missouri^ 
in  book  11  Jf.,  page  256,  conveyed  to  the  undersigned  in  trust  to  secure 
the  payment  of  the  note  and  coupon  in  said  deed  of  trust  particu- 
larly described,  the  following  described  real  estate  situate  in  Buchanan 
county,  Missouri,  to  wit:  {describing  realty),  containing  five  acres 
more  or  less;  and,  whereas,  the  note  described  in  and  secured  by 
said  deed  of  trust  has  not  been  paid  and  is  past  due;  and,  whereas, 
the  owner  of  the  said  note  has  requested  me  to  execute  the  power 
vested  in  me  by  said  deed  of  trust  to  sell  said  real  estate  and  out  of 
the  proceeds  of  said  sale  pay  the  indebtedness  secured  thereby. 
Therefore,  in  compliance  with  said  request,  and  in  pursuance  of  the 
power  vested  in  me  by  said  deed  of  trust,  I  will  sell  said  real  estate 
at  public  vendue  to  the  highest  bidder,  for  cash,  on  the  eighteenth  di^y 
of  October,  iS98,  at  the  east  front  door  of  the  court-house  in  Buchanan 
county,  Missouri. 

H.  N.  Cornell,  Trustee. 

Jfalldr'  Woodson,  Attorneys. 

Form  No.  i  4  2  i  6  .* 

(Precedent  in  Texas  Sav.  Loan  Assoc,  v.  Seitzler,  12  Tex.  Civ.  App.  554.) 

Notice.  Whereas,  on  the  9ih  day  of  April,  i890,  W.  A.  Seitzler 
and  his  wife,  Mary  A.  Seitzler,  made,  executed  and  delivered  to  the 
Texas  Savings  Loan  Association  their  promissory  note  for  the  sum  of 
%Jfil.25,  and,  to  secure  the  payment  of  said  note,  made,  executed, 
and  delivered  to  said  association  their  certain  deed  of  trust  with 
W.  D.  May  field,  as  trustee,  to  the  following  described  land,  to  wit: 
(describing  realty^  as  is  fully  shown  by  the  maps  of  said  addition  of 
record  in  the  deed  of  records  of  McLennan  county,  being  the  same 
land  conveyed  to  Mary  Seitzler  by  deed  duly  recorded  in  book  10, 
page  lJf5,  of  the  said  deed  records.  And  whereas,  default  has  been 
made  in  the  payment  of  said  note  according  to  its  terms  and  tenor, 
and  whereas,  the  Texas  Savings  Loan  Association,  the  holder  of  the 
same,  has  demanded  that  I,  as  trustee,  sell  said  land  to  satisfy  said  note: 
Now,  therefore,  I,  W.  D.  Mayfield,  by  virtue  of  the  authority  con- 
veyed to  me  by  said  deed  of  trust,  will,  on  Tuesday,  the  6th  day  of 
March,  1 89^,  at  the  court-house  door  of  McLennan  county,  sell  said  lot 
within  the  legal  hours  of  sale  to  the  highest  and  best  bidder  for  cash, 

will  expose  to  public  sale,  at  the  county  1.  Missouri.  —  Rev.    Stat.   (1889),    § 

court-house  door,  in  the  city  of  Raleigh,  7091  et  seq. 

on  Monday,  \\\^  fourth  di2iy  oi  September,  See  also,  generally,  supra,     note    i, 

1899,  at  12  o'clock  m.,  a  certain  lot  of  p.- 893. 

land  in  the  city  of  j?a/^?^A,  on  the  south  2.  See  also,  generally,  jw/ra,  note  i, 

side  of  East  Martin  street,  east  of  Blount  p.  893. 

street,  described  as  follows:  {describing  3.  Description  of  land   as  set  out  in 

/<?/).  the  notice  which  appears  in  the  reported 

Terms  of  sale  —  Cash.  case  was  considered  defective  for  uncer- 

Charles  M.  Busbee,  Trustee.  tainty.     The  description  was:  "Lot  No. 

Raleigh,  Augusts,  1899."  {,8)eight\x\  block  (709)  one  hundred  and 
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and  will  make  to  the  purchaser  thereof  such  title  as  by  the  terms  of 
the  deed  of  trust  I,  as  trustee,  am  authorized  to  make. 
This  26ih  day  oi  January,  i894. 

W.  D.  Mayfield,  Trustee. 

Form  No.  142  i  7.' 

Trustees'  Sale  of  {describing  realty'). 

In  execution  of  a  certain  deed  of  trust,  dated  the  twenty-fifth  day 
oi  June,  i895,  from  Modeste  A.  Delhaye  and  Adele  Delhaye,  his  wife, 
to  the  undersigaed  as  trustees,  being  thereto  required  in  writing,  by 
the  creditor  secured  therein,  default  having  been  made  under  said 
deed,  we  will  offer  for  sale,  by  public  auction,  on  Friday,  the  sixteenth 
day  of  September,  i898,  at  5  o'clock  P.  m.,  on  the  premises,  the  above 
described  real  estate. 

This  property  is  exceedingly  attractive  in  appearance,  is  believed 
to  be  very  substantially  constructed,  and  consists  of  t^vo  handsome 
residences.  The  basements  are  well  suited  for  light  business  or  for 
offices,  without  detracting  from  the  desirability  or  comfort  of  the 
houses  as  residences. 

Terms  of  sale:  Cash  as  to  the  costs  of  executing  this  trust  and 
the  sum  of  five  thousand  seven  hundred  and  forty-eight  dollars  and 
forty-five  cents,  with  interest  on  five  thousand  dollars,  part  thereof, 
from  the  seventeenth  day  oi  June,  i897,  the  amount  of  the  original 
loan  as  described  in  said  deed,  and  on  four  hundred  dollars,  another 
part  thereof,  from  same  date,  and  on  three  hundred  and  thirty-five  dol- 
lars and  ninety-five  cents,  another  part  thereof,  from  the  twenty-fifth 
day  of  May,  \898,  and  on  twelve  dollars  and  fifty  cents,  balance  thereof, 
from  t\i&  twenty -eighth  diZCj  oi  May,  \898,  the  last  three  described  sums 
having  been  contracted  since  the  recording  of  the  said  trust  deed, 
and  are  declared  an  additional  lien  upon  said  property  under  said 
deed  of  trust  by  the  express  provisions  thereof;  and  the  balance 
of  the  purchase-money,  if  any,  upon  a  credit  in  equal  instalments  of 
principal  at  six  and  twelve  months  from  day  of  sale,  for  negotiable 
notes,  with  interest,  to  be  secured  by  a  deed  of  trust  upon  the 
property.  ' 

But,  by  direction  of  the  creditor  secured,  the  purchaser,  upon  pay- 
ment of  one-third  of  the  purchase-money  in  cash,  will  be  given  any 
reasonable  credit  on  interest  as  to  the  balance  of  said  debt,  in  lieu  of 
cash,  as  above  announced,  the  terms  of  such  credit  to  be  announced 
before  the  sale  takes  place, 

N.  W.  Bowe, 
John  Pickrell, 

Trustees. 
(/)  Of  Adjourned  Sale. 

Form  No.  14218.' 

Adjourned  Mortgagee's  Sale. 

The  sale  of  real  estate  heretofore  advertised  to  take  place  on  Satur- 
nine, of  the  addition   to  the  city        See  also,  generally,  supra,  note   i,  p. 

of    Waco,  McClennan  county,    Texas."     893. 

1.  Virginia. — Code  (1887),  §  2441  r/j^^r.         2.  Massachusetts. —  Pub.  Stat.  (1882), 
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day,  t\\t  fifteenth  day  of  January,  iS98,  at  a  quarter  past  four  o'clock 
in  the  afternoon,  on  the  premises  hereinafter  described,  by  virtue 
of  the  power  of  sale  contained  in  a  certain  mortgage  deed,  given 
by  Vernon  V.  Vaughan  to  the  Maiden  Co-operative  Bank,  dated 
the  fourteenth  day  of  December,  iS96,  recorded  with  'Middlesex 
So.  Dist.  deeds,  book  2526,  page  329,  having  been  duly  adjourned 
to  the  time  and  place  hereinafter  stated,  notice  is  hereby  given 
that  said  bank  will  sell,  by  virtue  of  said  power  of  sale,  and  pur- 
suant to  said  adjournment,  on  Saturday,  th&  fifth  day  oi  February, 
i898,  at  a  quarter  past  four  o'clock  in  the  afternoon,  on  the  premises 
conveyed  by  said  mortgage,  namely:  {describing  lands'). 

Said  premises  will  be  sold  subject  {continuing  and  concluding  as  in 
Form  No.  IJ^U). 

(2)  Proof  of  Publication  of  Notice.^ 

Form  No.  14219.^ 

{Annexed  to  copy  of  notice  of  sale:) 
State  of  Minnesota,  \ 
County  of  Ramsey.  \ 

Came  personally  before  me  William  Heller,  and  being  duly  sworn, 
deposes  and  says  that  he  now  is,  and  during  all  the  time  hereinafter 
mentioned  has  been  the  manager  and  printer  of  the  "  St.  Paul  Weekly 
Globe,"  a  weekly  newspaper  printed  and  published  in  St.  Paul,  in  said 
Ramsey  county,  on  Wednesday  of  each  week.  That  he  knows  of  his 
own  knowledge  that  the  printed  notice  of  sale  hereto  attached,  cut 
from  the  columns  of  said  newspaper,  was  inserted,  printed  and  pub- 
lished in  said  newspaper  once  in  each  week  for  six  successive  weeks, 
and  that  all  of  said  publications  were  made  in  the  English  language. 
That  said  notice  was  first  inserted,  printed  and  published  in  said 
newspaper  on  Wednesday,  the  fourth  day  of  May,  i899,  and  was 
printed  and  published  therein  on  each  and  every  Wednesday  there- 
after until  and  including  Wednesday,  the  eighth  day  oi  June,  i85P; 
that  during, all  the  time  aforesaid  said  newspaper  was  a  collection  of 
general  and  local  news,  comments  and  miscellaneous  literary  items, 
and  regularly  issued  and  published  on  Wednesday  of  each  week  from 
a  known  office  of  publication,  said  office  being  equipped  with  the 
necessary  materials  and  skilled  workmen  for  producing  the  same, 
and  has  consisted  of  not  less  thzn  four  pages,  oi  five  columns  or  more 
to  each  page,  each  column  not  less  than  seventeen  and  three-fourths 
inches  in  length,  and  never  made  up  wholly  of  patents,  plates  and 
advertisements,  or  either  or  any  of  them,  and  has  not  been  substan- 
tially a  duplicate  of  any  other  newspaper,  and  has  been  regularly 
delivered  each  week  to  more  than  two  hundred  and  forty  paid  sub- 
scribers, and  that  said  newspaper,  composed  and  consisting  as  above 

c.    181;    Pub.    Stat.  (1882),  c.  75;  Stat.  Precedents.  —  See  Golcher  v.  Brisbin, 

(1896),  c.  203.  20  Minn.  453;  and,  generally,  the  title 

See  also,  generally,   supra,    note   I,  Publication. 

p.  893.  2.  Minnesota.  —Stat.    (1894),    §    6028 

1.  Statutory  Provisions.  —  See,  gener-  et  seq. 

ally,  supra,  note  3,  p.  892,  Seealso,generally,  j«/ra,notei,  p.893. 
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set  forth,  was  printed  and  published  in  the  English  language  weekly, 
and  generally  circulated  in  Ramsey  county  for  more  than  one  year 
next  preceding  the  date  of  the  first  publication  of  said  notice.  That 
the  publisher  of  said  newspaper,  on  the  second  ddiy  oi  June,  i899,  fiied 
with  the  county  auditor  of  said  Ramsey  county  an  affidavit  setting 
forth  the  facts  required  by  section  2  of  chapter  33  of  the  Laws  of  the 
State  of  Minnesota  for  the  year  1893,  and  amendments  thereto. 
{Concluding  with  signature  and  jurat  as  in  Form  No.  258^..) 


Form  No.  14220.' 

{Annexed  to  copy  of  notice  of  sale:') 
State  of  Wisconsin^  \ 
Rock  County.  \ 

Mark  Bailey,  being  duly  sworn,  doth  depose  and  say  that  he  is, 
and  during  the  time  of  the  publication  of  the  notice  hereinafter  men- 
tioned was,  the  printer  of  -the  '•'■  Janesville  Weekly  Argus"  which  is  a 
newspaper  of  general  circulation  published  in  the  city  of  Janesville 
and  county  of  Rock  and  state  of  Wisconsin,  said  county  oi  Rock  being 
the  county  where  the  premises  described  in  the  annexed  printed 
notice  of  sale,  or  a  part  thereof,  are  situated;  that  the  notice  of 
mortgage  foreclosure  and  sale,  of  which  a  printed  copy,  taken  from 
said  newspaper,  is  hereto  annexed,  has  been  published  in  said  news- 
paper once  in  each  week  for  six  successive  weeks,  prior  to  the  time 
specified  in  said  notice  of  sale  of  said  premises,  which  publication 
commenced  on  the  fourth  day  of  May,  a.  d.  \W9,  and  was  last  so 
published  on  the  eighth  day  of  June,  a.  d.  \W9. 

{Concluding  with  signature  and  jurat  as  in  Form  No.  ^677.^) 

b.  Notice  to  Occupant. 
(1)  The  Notice. 

Form  No.  1 4  2  2  i  .* 

{Annexed  to  copy  of  notice  of  sale:) 

State  of  Minnesota,  ) 

f-  ss 
County  of  Ramsey.   ) 

To  William  Wall,  No.  10 Main  Street,  St.  Paul,  Minnesota: 

You  will  please  to  take  notice  that  the  annexed  printed  copy  of 
notice  of  mortgage  sale  by  advertisement  was  cut  from  the  columns 
of  the  "  St.  Paul  Weekly  Globe,"  a  weekly  newspaper  printed  and  pub- 
lished in  the  city  of  St.  Paul,  county  of  Ramsey  and  state  of  Minnesota, 
and  that  the  said  advertisement  is  now  being  published  in  said  news- 
paper according  to  law,  and  that  the  sale  of  said  mortgaged  premises 
therein  described  will  take  place  at  the  time  and  in  the  manner 
therein  set  forth. 

Jeremiah  Mason,  Attorney  for  mortgagee. 

1.  Wisconsin. — Stat.  (1898),  §  3536,  See  also,  generally,  supra,  note  3, 
subs.  I.  p.  892. 

See  also,  generally,  supra,    note    i,  Oocapant    Served  with   Notice.  —  The 

p.  893.                                                            '  notice  of  sale  required  to  be  served  on 

2.  Minnesota.  —  Stat.  (1894),  §  6028  the  person  in  actual  possession  of  the 
tt  seq.  mortgaged    premises    is    not    for   the 
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(2)  Affidavit  of  Service  of  Notice. 
Form  No.  14222.' 


ss. 


State  of  Minnesota, 
County  of  Ramsey. 

William  Smith,  being  duly  sworn,  says  that  he  is  a  resident  of  said 
Ramsey  county;  that  on  the  fifteenth  day  oi  July,  i898,  the  premises 
described  in  the  foregoing  printed  notice  of  foreclosure  were  actually 
occupied  by  William  Wall,  and  that  on  said  day  and  upon  said  prem- 
ises affiant  duly  served  said  notice  of  foreclosure  sale  of  said  premises 
on  said  occupant. 

{Concluding  with  signature  and  Jurat  as  in  Form  No.  258J^.') 

e.  Affidavit  of  Vacancy. 

Form  No.  14223.* 

{Annexed  to  copy  of  sale  notice i) 

State  of  Minnesota,  ) 

>•  ss 
County  of  Ramsey.   )      '       . 

William  Smith,  being  duly  sworn,  says  that  he  is  a  resident  of  said 
Ramsey  county;  that  he  is  acquainted  with  and  knows  the  lands  and 
premises  described  in  the  foregoing  printed  notice  of  mortgage  fore- 
closure, and  that  said  premises  now  are  and  for  more  than  ttvp  months 
last  past  have  been  at  all  times  vacant  and  unoccupied. 

(Concluding  with  signature  and  jurat  as  in  Form  No.  268 Jf..') 

d.  Affidavit  of  Sale.3 
(1)  By  Attorney. 

Form  No.  14224.^ 

State  of  South  Dakota,  ) 
County  of  Hughes.         \ 

Jeremiah  Mason,  being  duly  sworn,  deposes  and  says  that  he  is  the 
attorney  for  John  Doe,  the  mortgagee  and  owner  of  a  certain  mort- 
gage dated  t\\t  first  day  of  March,  a.  d.  \%92,  executed  by  Richard 

benefit  of  the  occupant,  but  for  ail  per-  Errors  in  the  affidavit  of  sale  which 
sons  interested,  and  the  failure  to  work  no  prejudice  to  the  parties  con- 
serve this  notice  may  be  raised  by  any  cerned  will  not  vitiate  a  sale.  Lewis  v. 
party  interested.  Swain  v.  Lynd,  74  Jackson,  165  Mass.  481;  Silva  z/.  Turner, 
Minn.  72.  166  Mass.   407;    Cable    v.   Minneapolis 

I.Minnesota. — Stat.    (1894),    §   6028  Stock-yard,  etc.,  Co.,  47  Minn.  417. 

et  seq.  Should  state  that  the  legal  notice  of  sale 

See   also,   generally,  supra,    note   3,  has  been  given;  Chalmers  z/.  Wright,  5 

p.  892.  Robt.  (N.  Y.)  713;  Mowry  v.  Sanborn, 

2.  Minnesota.  —  Stat.  (1894),  §  6032.  65  N.  Y.  581;  Bunce  v.   Reed,  16  Barb. 
See  also,    generally,    supra,     note  3,  (N.  Y.)  347. 

p.  892.  4.  South  Dakota.  —  Dak.  Comp.  Laws 

3.  Auctioneer's  affidavit   is  necessary     (1887),  §  5411  ^/ j^^f. 

under  the  provisions  of  some  statutes.  North  Dakota.  —  Rev.  Codes  (1895), 
Johnson  v.   Day,  2  N.  Dak.  295.     See     §  5844  et  seq. 

also  list  of  statutes  cited  supra,  note  3,  See  also,  generally,  supra,  note  3,  p. 
p.  892.  892. 
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Roe,  which  mortgage  was  recorded  in  the  office  of  the  register  of 
deeds  of  the  county  of  Hughes,  state  of  South  Dakota,  in  book  81  of 
mortgages,  on  page  Jf.16,  on  the  second  day  of  March,  a.  d.  \'&92,  at  nine 
o'clock  A.  M. 

Deponent  further  says  that  he  has  in  good  faith  been  employed  to 
foreclose  said  mortgage,  and  that  the  full  amount  of  the  attorney's 
fee  mentioned  in  said  mortgage,  to  ^'xX.,  fifty  dollars,  enures  to  the 
benefit  of  this  affiant.  That  no  agreement  or  understanding  for  any 
division  thereof  has  been  made  with  any  other  person,  and  that  no 
part  thereof  is  or  has  been  agreed  to  be  paid  to  said  John  Doe,  the 
party  foreclosing,  and  that  said  attorney  is  an  actual  and  bona  fide 
resident  of  the  state  of  South  Dakota. 

{Concluding  with  signature  and  jurat  as  in  Form  No.  2655.') 

(2)  By  Auctioneer. 

Form  No.  14225.^ 

State  of  South  Dakota,  ) 
County  of  Yankton.        \ 

James  Martin,  being  duly  sworn,  says  that  he  is  the  sheriff  of  said 
county  of  Hughes,  and  that  as  such  sheriff  he  acted  as  auctioneer  at 
the  sale  of  the  premises  described  in  the  foregoing  and  annexed 
printed  copy  of  notice  of  mortgage  sale,  and  pursuant  to  such  notice 
of  sale  he  sold  said  premises  at  public  vendue  at  the  time  and  place 
of  sale  therein  mentioned,  to  wit:  At  the  hour  of  ten  o'clock  in  the 
forenoon  on  the  eleventh  day  oi  July,  a.  d.  1W8,  at  the  town  of  Yank- 
ton, in  the  county  of  Yankton,  wherein  said  premises  are  situated; 
and  that  said  premises  were  then  and  there  purchased  by  Joseph 
Crane  for  the  sum  of  eighteen  hundred  dollars,  he  being  the  highest 
and  best  bidder,  and  that  being  the  highest  and  best  sum  bidden  for 
said  premises  at  such  sale.  That  said  sum  bid  aforesaid  embraced 
the  following  items,  disbursements  and  amounts  as  exhibited  to  me 
at  the  time,  viz: 

Principal  and  interest  due  at  date  of  sale ^23^  83 

Attorney's  fees  as  stipulated  in  mortgage 50  00 

Printer's  fees 10  00 

Sheriff's  fees  and  commissions. . 17  50 

Recording  certificate  and  affidavits .  3  75 

Total ; ^2316  08 

And  deponent  further  says  that  said  mortgaged  premises,  consist- 
ing of  one  tract,  were  sold  in  a  body,  and  no  more  of  said  premises 
were  then  sold  than  was  necessary  to  satisfy  the  amount  due  on  said 
mortgage  at  the  date  of  the  notice  of  sale,  together  with  interest, 
taxes  paid,  and  costs;  and  that  said  sale  was  conducted  fairly,  hon- 
estly and  according  to  law,  to  the  best  of  his  knowledge  and  belief, 
{Concluding  with  signature  and  jurat  as  in  Form  No.  2655.) 

1.  South  Dakota.  —  Dak.  Comp.  Laws  North  Dakota.  —  Rev.  Codes  (1895), 
(1887),  §  541 1  et  seq.  §  5844  etseq. 
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Form  No.  14226.' 


State  of  Wisconsin,  , 

'  ^  ss. 


Rock  County.  j 

James  Martin,  of  the  county  of  Rock,  and  state  of  Wisconsin,  being 
duly  sworn,  says  that  at  the  time  of  the  mortgage  foreclosure  herein- 
after mentioned  he  was  the  sheriff  of  the  county  of  Rock,  state  of 
Wisconsin,  and  that  he  is  the  person  who  acted  as  auctioneer  at  the 
sale  of  the  premises  described  in  the  annexed  printed  copy  of  the 
notice  of  sale,  by  virtue  of  ^he  mortgage  therein  mentioned  and  pur- 
suant to  said  notice,  and  that  this  deponent,  as  such  sheriff  and 
auctioneer,  did,  at  the  time  and  place  mentioned  in  said  notice  of  such 
sale,  to  wit,  on  the  eleventh  day  of  July,  a.  d.  \W8,  at  ten  o'clock  in 
the  forenoon  of  that  day,  at  tke  court-house  in  the  city  oi  Janesville, 
county  of  Rock  and  state  of  Wisconsin,  by  virtue  of  the  power  of  sale 
contained  in  said  mortgage,  and  pursuant  to  said  notice  of  "sale,  duly 
sell  at  public  auction  the  lands  and  premises,  a  description  of  which 
is  contained  in  said  mortgage  and  set  forth  in  said  notice,  to  wit: 
{insert  description^,  unto  Thomas  Browne. 

Deponent  further  says  that  at  said  sale  the  said  Thomas  Broivne 
purchased  the  said  lands  and  premises  above  described,  at  and  for  the 
price  of  eighteen  hundred  dollars  and  fifteen  cents,  and  that  the  said 
Thomas  Browne  was  the  highest  bidder  therefor,  and  that  the  sum 
last  named  was  the  highest  sum  bidden  therefor. 

Deponent  further  says  that  the  said  sale  was  made  between  nine 
o'clock  in  the  forenoon  and  the  setting  of  the  sun  of  the  day  described 
above,  and  was  in  all  respects  honestly,  fairly  and  legally  conducted, 
according  to  deponent's  best  knowledge  and  belief;  that  the  mort- 
gaged premises,  so  far  as  they  consisted  of  distinct  farms,  tracts  or 
lots,  were  sold  separately,'  and  that  no  more  tracts,  farms  or  lots 
were  sold  than  were  necessary  to  satisfy  the  amount  due  on  said 
mortgage  at  the  date  of  said  notice  of  sale,  with  interest  and  the  costs 
and  expenses  allowed  by  law. 

{Concluding  with  signature  and  jurat  as  in  Form  No.  2677.') 

(3)  By  Treasurer  of  Corporation  Mortgagee, 

Form  No.  14227.- 

Common wealth  of  Massachusetts. 
Middlesex,  ss. 

I,  Louis  P.  Brown,  the  treasurer  and  duly  authorized  agent  of  the 
Maiden  Co-operative  Bank,  named  in  the  foregoing  deed,  on  oath 
depose  and  say  on  behalf  of  said  corporation,  that  default  has  been 
made  for  more  than  six  months  in  the  payment  of  the  monthly  dues, 
interest,  premiums  and  fines  mentioned  in  the  condition  of  the  mort- 
gage deed  above  referred  to,  the  said/  monthly  dues,  interest,  pre- 

See  also,  generally,   j^z/rrt,  note  3,  p.         2.  Massachusetts.  —  Pub.  Stat.  (1882), 

892.  c.   181;  Stat.  (1882),  c.  75;  Stat.  (1896), 

1.    Wisconsin.  —  Stat.  (1898),    §  3536,  c.  203. 
subs.  2,  See  also,   generally,    supra,    note   3, 

See  also,  generally,  supra,    note     3,  p.  892. 
p.  892. 
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miums  and  fines  not  having  been  at  the  time  when  they  became 
payable,  or  at  any  time,  paid  or  tendered  to  any  person  authorized  to 
receive  the  same;  and  that  pursuant  to  the  provisions  of  said  mort- 
gage deed  and  to  the  requirements  of  the  statutes  of  the  common- 
wealth of  Massachusetts.,  the  said  Maiden  Co-operative  Bank  published, 
on  the  twenty -fourth  and  thirty- first  days  of  December,  i897,  and  the 
seventh  Sin6.  fourteenth  days  oi  January,  iS98,  in  the  ^'-  Melrose  Jour- 
nal,'' a  newspaper  published  in  Melrose  aforesaid,  a  notice  of  which 
the  following  is  a  true  copy:  (Jlere  set  out  verbatim  copy  of  notice^. 

And  I  further  depose  and  say  that  at  the  time  and  place  appointed 
in  said  notice,  said  sale  was  for  good  cause  adjourned  by  publication 
then  and  there  made  by  the  auctioneer  hereinafter  named,  and  public 
notice  of  such  adjourned  sale  was  duly  given  by  publication  on  the 
twenty-first  and  twenty-eighth  days  of  January  and  on  the  fourth  day  of 
February,  iS98,  in  said  '■'•Melrose  Journal,"  of  which  notice  the  fol- 
lowing is  a  true  copy:  {setting  out  verbatim  copy  of  notice). 

And  I  further  depose  and  say  that  pursuant  to  said  notice,  and  at 
the  time  and  place  therein  appointed,  the  said  default  still  continu- 
ing, the  said  Maiden  Co-operative  Bank  sold  the  premises  conveyed 
by  said  mortgage  deed  at  public  auction  by  John  E.  Staples,  a  duly 
licensed  auctioneer,  to  the  said  Maiden  Co-operative  Bank  above 
named  for  the  sum  oi  four  thousand  one  hundred  (Jf.,  100)  dollars,  which 
amount  was  bid  by  the  said  Maiden  Co-operative  Bank  and  was  the 
highest  bid  made  therefor  at  said  auction. 

Witness  my  hand  this  twenty-third ddiSf  of  February,  a.  d,  i2>98. 

Louis  P.  Brown. 
Commonwealth  of  Massachusetts. 
Middlesex,  ss.  Maiden,  February  23,  i898. 

Then  personally  appeared  the  above  named  Louis  P.  Brown  and 
made  oath  that  the  foregoing  statement  by  him  subscribed  is  true, 
before  me, 

Harry  H.  Barrett,  Justice  of  the  Peace. 

e.  ShepifTs  Certificate. 

(1)  In  General. 

Form  No.  14228.' 
State  of  Wisconsin^  \ 
Rock  County.  j 

1,  James  Martin,  sheriff  of  the  county  oi  Rock,  state  of  Wisconsin^ 
do  hereby  certify,  that  pursuant  to  the  provisions  of  that  certain 
mortgage,  bearing  date  on  the  first  day  of  March,  a.  d.  i2>92,  executed 
and  delivered  by  Richard  Roe  to  John  Doe,  conveying  the  premises 
hereinafter  described,  containing  the  usual  power  of  sale,  authorizing 
a  sale  of  such  mortgaged  premises  in  case  of  default,  and  duly 
recorded  in  the  office  of  the  register  of  deeds  of  said  county  of  Rock, 

1.    Wisconsin.  —  Stat.  (1898),  §  3532.         South  Dakota.  —  Dak.   Comp.    Laws 
North  Dakota.  — Rev.  Codes  (1895),  §    (1887),  §  5420. 
5853.  See  also,  generally,  supra  ,   note   3, 

p.  892. 
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wherein  said  mortgaged  premises  are  situated,  on  the  second  day  of 
March,  A.  d.  \^92,  at  ten  o'clock  in  the /^r^noon,  in  volume  96  of 
mortgages,  on  page  ^^7,  and  pursuant  to  a  notice  of  sale  on  fore- 
closure of  said  mortgage  by  advertisement,  which  notice  was  duly 
given  and  published  for  the  time  and  in  the  manner  prescribed  by 
statute  (a  printed  copy  of  which  notice  is  hereto  annexed  and  made 
a  part  of  this  certificate),  and  by  virtue  of  such  power  of  sale,  and  of 
the  statute  in  such  case  made  and  provided,  I  did,  as  such  sheriff,  at 
the  time  and  place  mentioned  in  such  notice  of  sale,  to  wit;  on  the 
eleventh  day  oi  July,  a.  d.  i8P^,  at  ten  o'clock  in  the  forenoon,  at  the 
front  door  of  the  court-house,  in  the  city  oi  Janesville,  in  said  Rock 
county,  duly  offer  for  sale,  and  did  then  and  there  duly  sell  at  public 
vendue  the  mortgaged  premises  situate,  lying  and  being  in  Rock 
county,  Wisconsin,  and  described  in  said  mortgage  as  follows,  to  wit: 
{insert  description),  unto  William  Carr,  at  and  for  the  sum  of  eighteen 
hundred  dollars,  he  being  the  highest  bidder  and  that  being  the 
highest  sum  bidden  at  said  sale.  I  further  certify  that  said  premises 
are  subject  to  redemption  at  anytime  within  one  year  from  and  after 
said  sale,  as  provided  by  law,  and  that  said  purchaser  will  be  entitled 
to  a  deed  for  said  premises  at  the  expiration  of  one  year  from  and 
after  the  eleventh  day  of  July,  a.  d.  \%98,  unless  they  shall  be  redeemed 
as  provided  by  law. 

In  witness  whereof  {continuing  and  concluding  as  in  Form  No.  H122^. 

'  (2)  Where  Mortgage  has  been  Assigned. 

I^orm  No.  14229.^ 

{Annexed  to  notice  of  sale:) 

State  of  Minnesota,  ) 

y  ss 
County  of  Ramsey.   ) 

1,  Seth  Johnson,  as  sheriff  of  the  county  of  Ramsey  and  state  of  Min- 
nesota, do  hereby  certify  and  return  that  in  pursuance  and  by  virtue 
of  a  power  of  sale  contained  in  the  mortgage  described  in  the  annexed 
printed  notice,  which  said  mortgage  was  made  and  dated  on  the  first  day 
of  March,  i2,92,  by  Richard  Roe  to  John  Doe,  and  duly  recorded  on  the 
second  da.y  oi  March,  \2>92,  at  nine  o'clock  A.  M.,in  the  office  of  the  register 
of  deeds  of  said  Ramsey  county,  in  book  184  of  mortgages,  on  page 
276,  which  said  mortgage  was  duly  assigned  by  the  said  John  Doe  to 
Samuel  Short  by  an  instrument  in  writing,  dated  on  t\it  first  day  of 
June,  iS9S,  which  said  assignment  was  duly  recorded  in  the  office 
of  said  register  of  deeds  on  the  first  day  of  June,  iS93,  at  four  o'clock 
P.  M.,  in  book  186  of  mortgages,  on  page  5,  and  in  pursuance  of  said 
notice  of  the  foreclosure  of  said  mortgage  by  advertisement,  I  did,  at 
the  place  and  time  therein  set  and  appointed,  to  wit:  at  the  front  door 
of  the  court-house  in  St.  Paul,  in  said  county,  on  Monday,  the  tenth  day 
oi  July,  iS99,atten  o'clock^,  m.,  expose  for  sale  and  did  sell  at  public 
auction  the  following  premises  described  in  and  covered  by  said  mort- 
gage, lying  and  being  in  said  Ramsey  county,  and  which  are  therein 

2.  Minnesota.  —  Stat.  (1894),  §  6028  See  also,  generally,  supra,  note  3, 
ei  seq.  p.  892. 
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and  in  said  printed  notice  described  as  follows,  and  for  the  following 
price,  to  wit:  {insert  description),  to  James  Carr,  for  the  sum  of  two 
thousand  dollars,  he  being  the  -highest  bidder,  and  that  being  the 
highest  price  bidden  for  said  piece  or  parcel.  That  said  sale  was  in 
all  respects  openly,  honestly,  fairly  and  lawfully  conducted,  and  that 
the  above  described  premises,  so  sold  as  aforesaid,  are  subject  to 
redemption  at  any  time  within  one  year  from  said  tenth  day  of  fuly^ 
iS99. 

In  witness  {continuing  and  concluding  as  in  Form  No.  1^28). 


f.  Statement  of  Costs  and  Disbursements. 

Form  No.  14230.' 

Incurred  and  expended  in  the  foreclosure  of  a  certain  mortgage 
executed  by  Richard  Roe  to  John  Doe  on  \h^  first  day  of  March,  i892y 
on  the  following  described  property,  to  wit:  {insert  description): 
Amount  actually  paid  attorney's  fee  for   foreclosing  said 

mortgage ^100  00 

Amount  actually  paid  printer's  fee  for  publishing  notice. ...        15  00 
Amount  actually  paid  sheriff's  fees  for  foreclosure  sale.  ....       12  00 
Amount  actually  paid  register's  fees  for  recording  certifi- 
cates and  affidavits 2  00 

Amount  actually  paid  notary's  fees  iov  four  affidavits 1  00 

Amount  actually  paid  sheriff  for  serving  notice  on  occupant         2  00 
{Other  disbursements,  designating  them) 132  00 


y  ss. 


p6i  00 
State  of  Minnesota, 
County  of  Ramsey. 

Jeremiah  Mason,  being  duly  sworn,  deposes  and  says  that  he  is  the 
attorney  for  the  party  foreclosing  the  mortgage  mentioned  in  the 
printed  notice  attached  to  the  foregoing  printer's  affidavit.  That 
the  above  and  foregoing  items  of  costs  and  disbursements  have  been 
necessarily,  absolutely  and  unconditionally  incurred  and  expended 
in  the  foreclosure  of  said  mortgage,  and  that' the  same  and  the  whole 
thereof  is  just  and  true. 

{Concluding  with  signature  and  jurat  as  in  Form  No.  258 J^.) 

1.  Minnesota.  —  Stat.    (1894),   §   6028  and  struck  off,  but  from  the  time  tke 

et  seq.  foreclosure   sale   is^  completed   by  the 

See   also,    generally,  supra,    note  3,  execution  and  recording  of  the  certifi- 

p.  892.  cate  of  sale.     Larocque  v.  Chapel,  63 

Necessity  for  Affidavit.  —  Under  Minn.  Minn.  517. 

Stat.    (1894),    ^  6051,    the    mortgage^  Deputy  sheriff  may  make  an  affidavit 

must  make  and  file  for  record,  within  of  a  foreclosure  sale  without  proof  of 

ten  days  after  foreclosure,  an  affidavit  his  official   capacity.     First  Methodist 

of  the  amount  paid  for  disbursements,  Episcopal    Church    v.    Fadden,    8   N. 

including  attorney's  fees.     Perkins  v.  Dak.  162. 

Stewart,  75  Minn.  21.     See  also  list  of  Affidavit  must  show  on   its  face  that 

statutes  cited  supra,  note  3,  p.  892.  the  sale  was  made  by  an  authorized 

The  ten  days  begin  to  run,  not  from  person.       First     Methodist    Episcopal 

the  day  the  property  is  offered  for  sale  Church  v.  Fadden,  8  N.  Dak.  162. 
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g.  Deed.' 
Form  No.  14 231.' 

Whereas,  Vernon  B.  Vaughan  did,  by  mortgage  deed,  dated  the 
fourteenth  day  of  December,  iS96,  and  recorded  in  Middlesex  South 
District  registry  of  deeds,  liber  2526^  folio  S29,  convey  the  prem- 
ises hereinafter  described  to  the  Maiden  Co-operative  Bank,  a  cor- 
poration duly  established  by  law,  located  in  Maiden,  in  the  county 
oi  Middlesex  and  the  commonwealth  oi  Massachusetts;  and  whereas  in 
and  by  said  mortgage  deed  the  grantee  therein  named,  or  its  assigns, 
were  authorized  and  empowered,  upon  any  default  in  the  perform- 
ance or  observance  of  the  condition  of  said  mortgage,  to  sell  the  said 
premises,  with  all  improvements  that  might  be  thereon,  at  public  auc- 
tion in  Melrose,  in  said  county  of  Middlesex,  first  publishing  a  notice 
as  therein  required,  and  to  convey  the  same  by  proper  deed  or  deeds 
to  the  purchaser  or  purchasers  absolutely  and  in  fee  simple;  and 
whereas  there  has  been  such  default,  and  notice  has  been  published, 
and  a  sale  has  been  made,  as  will  more  particularly  appear  in  and  by 
the  affidavit  hereto  to  be  subjoined. 

Now,  therefore,  know  all  men  that  the  said  Maiden  Co-operative 
Bank,  by  virtue  and  in  execution  of  the  power  contained  in  said  mort- 
gage deed  as  aforesaid,  and  of  every  other  power  it  hereto  enabling, 
and  in  consideration  of  the  sum  oi  forty-one  hundred  (Jf.lOO)  dollars  to 
it  paid  by  the  said  Maiden  Co-operative  Bank,  do  hereby  grant,  bar- 
gain, sell  and  convey  unto  the  said  Maiden  Co-operative  Bank  all  and 
singular  the  premises  conveyed  by  the  aforesaid  mortgage  deed, 
namely:  {describing  lands'). 

To  have  and  to  hold  the  same  to  the  said  Maiden  Co-operative  Bank 
and  its  successors  and  assigns  to  their  own  use  and  behoof  forever. 

In  witness  whereof  the  said  Maiden  Co-operative  Bank  has  caused 
its  corporate  seal  to  be  hereto  affixed  and  these  presents  to  be  signed 
in  its  name  and  behalf  by  Louis  P.  Brown,  its  treasurer,  this  twenty- 
third  ^2Cj  of  February,  in  the  year  one  thousand  eight  hundred  and 
ninety-eight. 

£,•.,,,.  r )         Maiden  Co-operative  Bank, 

Signed  and  sealed  m  presence  of  f  ,      ,-      -do  rr^  ' 

^  rj-  rr    D         ^j   roy  Lewis  P.  Brown,  Treasurer. 

Harry  H.  Barrett.^  (corporation  seal) 

{Acknowledgment . ) 

1.  Requisites   of  Deed  —  Generally.  —  no  title  in  the  purchaser.    Shew  v.  Call, 

See  list  of  statutes  cited  supra,  note  3,  119  N.  Car.  450. 

p.  892.  Trustee's  deed  is  prima  facie  evidence 

iPfl/*"  (j/ja/i?  should  be  stated.     Jones  of  default   in  payment  of  the  debt  sc- 

V.    Hagler,  95  Ala.  529;  Grover  v.  Fox,  cured  by  the  deed  of  trust.     Hume  v. 

36  Mich.  461.  .Hopkins,  140  Mo.  65. 

Power  of  sale  under  which  the  deed  Power  of  sale  authorizing  trustee  to  sell 

is  executed  should  be  referred  to  there-  includes    power    to   convey    premises, 

in.     Pease  v.  Pilot  Knob  Iron  Co.,  49  Lang  v.  Stansel,  106  Ala.  389. 

Mo.  124;  Smith  v.  Henning,  10  W.  Va.  2.  Massachusetts.  —  Pub.  Stat.  (1882), 

596.  c.  181;  Stat.  (1882),  c.  75;  Stat.  (1896),  c. 

Deed  executed  by  the  clerk  to  land  sold  203. 

by  him  under  power  in  a  mortgage  sub-  See    also,    generally,   supra,    note    i, 

sequent  to  his  going  out  of  office  vests  this  page. 
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Form  No.  14232.' 

This  indenture,  made  the  fourth  day  of  October  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight,  between  J'ames 
Martin  as  sheriff  of  the  county  of  Yankton  in  the  state  of  North 
Dakota,  party  of  the  first  part,  and  Thomas  Browne,  of  the  county  of 
Yankton  and  state  of  North  Dakota,  party  of  the  second  part,* 

Witnesseth:  Whereas,  Richard  Roe,  by  a  certain  mortgage  deed 
bearing  date  the  Jirst  day  of  March,  a.  d.  i85^,  for  the  purpose  of 
securing  the  payment  of  the  sum  of  two  thousand  dollars,  and  interest 
at  the  rate  of  nine  per  cent,  per  annum,  according  to  the  conditions 
of  one  certain  promissory  note  bearing  date  on  t\\e  first  day  of  March, 
A.  D.  \2>92,  mortgaged  to  John  Doe,  his  heirs  or  assigns,  all  of  certain 
tract,  piece  or  parcel  of  land  hereinafter  particularly  described, 
together  with  all  the  hereditaments  and  appurtenances  thereunto 
belonging  or  in  anywise  appertaining,  which  said  mortgage  was'after- 
ward,  on  the  second  day  of  March,  a.  d.  \W8,  at  nine  o'clock  in  the 
forenoon,  duly  recorded  in  the  office  of  the  register  of  deeds,  in  and 
for  the  county  of  Yankton  and  state  of  North  Dakota,  in  book  76  of 
mortgages,  on  page  Ji23. 

And  whereas,  the  said  mortgage  contained  a  power  of  sale  therein, 
in  substance  as  follows,  to  wit:  The  party  of  the  first  part  further 
agrees  that  if  default  be  made  in  the  payment  of  said  note,  principal 
or  coupons,  or  the  taxes  as  aforesaid,  then  and  in  that  case  the  said 
party  of  the  second  part,  his  heirs,  executors,  administrators  and 
assigns,  may,  at  his  or  their  election,  declare  the  principal  note  due 
and  payable,  and  may  proceed  to  collect  the  same  with  all  accrued 
interest  and  taxes  due  up  to  the  time  of  payment.  And  the  said 
party  of  the  first  part  further  agrees  that  if  said  note,  principal  or 
coupons,,or  either  of  them,  be  not  paid  when  due,  whether  on  the  full 
maturity  thereof  or  upon  being  declared  due  on  account  of  default 
made  as  aforesaid,  then  and  in  that  event  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators  and  assigns,  is  hereby 
authorized  and  empowered  to  sell  the  hereby  granted  premises,  and 
convey  the  same  to  the  purchaser,  agreeably  to  the  statute  in  such 
case  made  and  provided,  and  out  of  the  moneys  arising  from  such 
sale  to  retain  the  principal  and  interest  which  shall  then  be  due  on 
said  note,  and  all  taxes  on  said  lands,  together  with  all  charges,  dis- 
bursements and  the  sum  oi  fifty  dollars,  attorney's  fees,  paying  the 
surplus,  if  any,  to  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators  and  assigns.  All  of  which  fully  appears  by  said  mort- 
gage deed  and  the  record  thereof  as  aforesaid. 

And  whereas,  default  was  made  in  the  payment  of  the  moneys  so 
secured  by  said  mortgage,  and  the  conditions  therein  contained, 
whereby  the  power  of  sale  therein  became  operative,  and  no  suit  or 
proceedings  at  law  having  been  instituted  to  recover  the  sums  so 
secured,  or  any  part  thereof,  the  said  John  Doe,  the  mortgagee  afore- 
said, did  cause   due  and  legal  notice  of  foreclosure  by  sale  of  said 

1.  North  Dakota.  —  Rev.Codes  (1895),  South  Dakota.  —  Dak.  Comp.  Laws 
§  5844  et  seq.  (1887),  §  541 1  et  seq. 

See  also,  generally,  supra,  note  I,  p.  914, 
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mortgaged  premises,  specifying  in  said  notice  the  names  of  the  mort- 
gagor and  mortgagee,  the  date  of  said  mortgage,  when  and  where" 
recorded,  and  the  amount  claimed  to  be  due  on  said  mortgage  at  the 
date  of  said  notice,  and  a  description  of  the  mortgaged  premises,  as 
contained  in  said  mortgage,  and  the  time  and  place  of  sale,  to  be  pub- 
lished six  successive  week^,  at  least  once  in  each  week,  in  the  "  Yank- 
ton News"  a  weekly  newspaper  printed  and  published,  and  of  general 
circulation  in  said  county  of  Yankton^  where  the  said  mortgaged  prem- 
ises are  situated. 

And  whereas,  the  said  James  Martin,  sheriff  aforesaid,  at  the  request 
of  s,^\A  John  Doe,  mortgagee,  on  the  eleventh  day  oi  July,  a.  d.  \Wd, 
at  ten  o'clock  in  the  forenoow  of  that  day,  at  the  front  door  of  the 
court-house  in  the  town  of  Yankton,  county  of  Yankton  and  now  state 
of  North  Dakota,  in  accordance  with  said  notice  and  pursuant  to  the 
statute  in  such  case  made  and  provided,  did  expose  and  offer  for  sale 
at  public  auction  and  vendue  the  said  mortgaged  premises  hereinafter 
described,  and  did  then  and  there  publicly  and  honestly  strike  off  and 
sell  to  Thomas  Browne,  the  party  of  the  second  part,  the  said  prem- 
ises for  the  aggregate  sum  of  eighteen  hundred  dollars,  he  being  the 
highest  bidder  for  said  premises,  and  for  each  separate  farm,  tract  or 
lot  included  therein. 

And  whereas,  said  officer  making  said  sale  did  immediately  there- 
after give  to  said  purchaser  the  proper  certificate  of  sale,  and  did,  on 
the  sixteenth  day  oi  July,  a.  d.  \?>98,  file  in  the  office  of  said  register 
of  deeds  of.  said  county  of  Yankto?i  a  duplicate  of  said  certificate, 
which  was  duly  recorded  in  said  office  on  that  day  in  book  .S"  of  deeds, 
on  page  2Jf3. 

And  whereas,  the  evidence  of  said  sale  was  duly  perpetuated  by  the 
proper  affidavit  of  the  publication  of  the  notice  of  said  sale,  which 
affidavit  was  duly  recorded  in  the  office  of  said  register  of 'deeds  on 
the  seventeenth  day  oi  July,  a.  d.  \W8,  in  book  U  of  mortgages,  on 
page  129,  and  by  an  affidavit  duly  made  by  said  officer  who  acted  as 
auctioneer,  stating  the  time  and  pla?.e  of  such  sale,  the  sum  bid  and 
the  name  of  the  purchaser  aforesaid,  which  affidavit  was  duly  recorded 
in  said  office  on  the  day  above  named,  in  said  book,  on  page  130. 

And  whereas,  Jeremiah  Mason  filed  his  affidavit  as  required  by  law 
to  the  effect  that  he  was  an  attorney  at  law,  and  as  such  had  been  in 
good  faith  employed  to  foreclose  said  mortgage,  and  that  the  full 
amount  of  fee  inures  to  his  benefit;  said  affidavit  was  filed  in  the  office 
of  the  register  of  deeds  in  and  for  Yankton  county. 

And  whereas,  the  time  having  expired  for  the  redemption  of  said 
premises,  and  no  redemption  from  such  sale  having  been  made,  and 
said  party  of  the  second  part  being  the  owner  and  holder  of  said  cer- 
tificate of  sale; 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  James 
Martin,  sheriff  aforesaid,  party  of  the  first  part,  in  order  to  carry  into 
effect  the  sale  so  made  by  him  in  pursuance  of  the  power  of  sale  con- 
tained in  said  mortgage,  and  in  conformity  to  the  statute  in  such  case 
made  and  provided,  and  also  in  consideration  of  the  premises  and  of 
the  said  sum  of  money  so  bidden  as  aforesaid  having  been  duly  paid 
by  the  said  Thomas  Browne,  party  of  the  second  part,  the  receipt 
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whereof  is  hereby  acknowledged,  hath  bargained,  sold,  released  and 
confirmed,  and  by  these  presents  doth  grant,  bargain,  sell,  convey 
and  confirm,  unto  the  said  party  of  the  second  part,  the  following 
described  piece  or  parcel  of  land,  situate  in  the  county  of  Yankton 
and  state  of  North  Dakota^  to  wit :  {insert  descriptio?i),  together  with 
all  the  appurtenances  and  improvements  thereunto  belonging  or  in 
anywise  appertaining,  to  the  said  party  of  the  second  part,  to  have 
and  to  hold  all  and  singular  the  premises  above  mentioned  and 
described  and  hereby  conveyed  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  James  Martin, 
sheriff  aforesaid,  has  hereunto  set  his  hand  and  seal  the  day  and  year 
first  above  written. 
Signed,  sealed  and  delivered  in  ~\  .    James  Martin,     (seal) 

presence  of  William  Smith.      v  Sheriff  of  Yankton  County, 

Banks  Belk.  )  North  Dakota. 

{A  cknowledgment. ) 

Form  No.  14233.' 

{Commencing  as  in  Form  No.  Ilf232,  and  continuing  down  to  *.) 
Witnesseth,  that  whereas,  on  or  about  the.  Jifth  day  oi  June,  a.  d, 
\%99,  pursuant  to  the  provisions  in  that  certain  mortgage,  bearing 
date  the  first  day  of  March,  a.  d.  \2>92,  executed  and  delivered  by 
Richard  Roe  to  John  Doe,  conveying  the  premises  hereinafter  described, 
containing  the  usual  power  of  sale,  authorizing  a  sale  of  said  mort- 
gaged premises  in  case  of  default,  and  duly  recorded  in  the  office  of 
the  register  of  deeds  of  the  county  of  Rock  in  the  state  of  Wisconsin, 
wherein  said  mortgaged  premises  are  situated,  on  the  second  day  of 
March,  A.  D.  \W2,  at  tiine  o'clock  in  the/(?r^noon  of  said  day,  in  volume 
69  of  mortgages,  on  page  215;  and  by  virtue  of  the  power  of  sale  con- 
tained in  said  mortgage,  and  pursuant  to  the  notice  of  sale  on  fore- 
closure by  advertisement  duly  given  and  published  for  the  time  and 
in  the  manner  prescribed  by  statute,  and  by  virtue  of  such  power  of 
sale,  and  of  the  statute  in  such  case  made  and  provided,  and  pursuant 
to  said  notice,  I,  James  Martin,  sheriff  of  the  county  of  Rockds\di  state 
of  Wisconsin,  did,  as  such  sheriff  and  auctioneer,  at  the  time  and  place 
mentioned  in  said  notice  of  sale,  to  wit,  on  the  'eleventh  day  of  July, 
A.  D.  \%98,  2Xten  o'clock  in  \.\\t.  for enoow,  at  Xht.  front  door  of  the  court- 
house, in  the  city  of  Janesville,  county  of  Rock  and  state  of  Wisconsin, 
duly  offer  for  sale,  and  did  then  and  there  duly  sell  at  public  auction 
the  mortgaged  premises  described  in  said  mortgage,  situate,  lying 
and  being  in  the  county  of  Rock,  state  of  Wisconsin,  of  which  a  more 
particular  description  is  given  below,  unto  Thomas  Browne,  at  and  for 
the  sum  of  eighteen  -^««^r^</ dollars  and  no  cents,  he  being  the  highest 
and  best  bidder  therefor,  and  that  being  the  highest  sum  bid  for  the 
same. 

And  whereas,  upon   the  said   sale  I  did  make  out  and  subscribe 
duplicate  certificates  of  sale,  setting  forth  a  particular  description  of 

1.    Wisconsin.  — Stat.  (1898),  §  3534.  Statutory  form  of  such  a  deed  is  set  out 

See   also,    generally,  supra,    note   i,     in  Wis.  Stat.  (1898),  §  2212. 
p.  914. 
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the  premises  sold,  the  price  bid  for  the  same,  the  whole  consideration 
money  paid,  and  the  time  when  such  sale  would  become  absolute  and 
the  purchaser  at  such  sale  would  be  entitled  to  a  deed  for  the  same, 
unless  redeemed  as  provided  by  law,  one  of  which  duplicate  certificates 
was,  within  ten  days  after  the  sale  of  such  lands,  filed  in  the  office  of 
the  register  of  deeds  of  said  county  of  Rock.,  as  appears  from  said 
certificate  now  on  file,  and  the  other  was  delivered  to  the  said 
purchaser. 

And  whereas,  the  said  premises,  after  the  expiration  of  one  year 
from  and  after  the  time  of  said  sale,  remain  unredeemed,  and  no  cred- 
itor of  said  Richard  Roe  has  acquired  the  right  or  title  of  said  purchaser: 

Now,  therefore,  know  ye,  that  I,  the  said  James  Martin^  sheriff,  and 
auctioneer,  by  whom  the  said  sale  was  made,  by  virtue  of  the  power 
of  sale  in  said  mortgage  contained  and  of  the  statute  in  such  case 
made  and  provided,  and  in  consideration  of  the  said  sum  of  eighteen 
hundred  dollars  and  no  cents,  to  me  in  hand  paid  by  the  said  Thomas 
£ro7vnea.s  aforesaid,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  aliened  and  conveyed,  and  by  these  presents 
do  grant,  bargain,  sell,  alien  and  convey  unto  the  said  Thotnas  Browne 
and  to  his  heirs  and  assigns  forever,  all  the  following  real  estate, 
situate,  lying  and  being  in  the  county  of  Rock  and  state  of  Wisconsin, 
known  and  described  as  follows,  to  wit:  (insert  description),  with  the 
appurtenances. 

To  have  and  to  hold  all  and  singular  the  premises  (continuing  and 
concluding  as  in  Form  No.  lJf2S2'). 

h.  Appointment  of  Trustee  to  Execute  Power.' 

Form  No.  14234 .' 

{Title  of  court  and  cause,  address,  and  commencement  as  in  Form 
No.  593^.) 

(i)  That  on  the  seventeenth  day  oi  February,  188S,  William  Davis, 
by  deed  duly  executed,  conveyed  to  H.  B.  Andrews  certain  property 
situated  in  San  Antonio,  Texas,  to  have  and  to  hold  same  unto  the 
said  Andrews  or  substitute,  forever,  in  trust,  to  secure  the  payment 
of  certain  notes  executed  hy  Davis  in  favor  oi  Pierce;  said  instru- 
ment providing  that,  upon  default  of  payment  of  said  notes  when 

1.  Appointment  of  Trustee.  —  By  the  petition  set  out  in  substance  in  Con- 
kolder  of  the  debt  upon  failure  of  the  verse  v.  Davis,  90  Tex.  462.  The 
trustee  named  to  act,  is  valid,  if  au-  petition  in  that  case  was  held  to  be 
thorized  by  the  deed.  Perrin  v.  Trim-  sufficient  as  stating  a  proper  ground 
ble,  (Tenn.  1898)  48  S.  W.  Rep.  125.  for    relief,    equity   having   jurisdiction 

Equity  may  appoint  a  trustee    to  exe-  to  appoint  a  trustee  to  execute  a  power 

cute  a  power  of  sale  in  a  deed  of  trust,  of  sale  in  a  deed  of  trust,  where  the 

where    the   original    trustee    and    the  original    trustee   and    the    beneficiary, 

beneficiary,  who  was  authorized  to  ap-  who  was  alone  authorized  to  appoint  a 

point    a    substitute,    are    both     dead,  substitute,  are  dead. 
Converse  v.  Davis,  90  Tex.  462;  Holden        See  also,  generally,  the  titles  Bills 

V.  Stickney,  2  MacArthur  (D.  C.)  141;  IN  Equity,  vol.  3,  p.  417;  Complaints, 

Clark    V.  Wilson,  53  Miss.   119;  Pitzer  vol.  4,  p.  1019,  for  the  formal  parts  of 

V.  Logan,  85  Va.  374.  a  bill  in  chancery  or  complaint  or  peti- 

2.  This    petition   is   based    upon   the  tion  in  a  particular  jurisdiction. 
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due,  said  Andrews  should,  at  the  request  of  said  Pierce^  sell  said 
property  to  the  highest  bidder  for  cash,  at  public  outcry,  in  front  of 
the  court-house  door  of  Bexar  county,  after  giving  certain  specified 
notice,  and  after  such  sale,  make  to  the  purchaser  or  purchasers 
thereof  a  good  and  sufficient  deed  to  the  premises  sold,  with  the 
usual  covenants  and  warrants,  and  receive  the  proceeds  of  the  sale, 
and,  after  applying  same  to  the  payment  of  said  notes  and  expense 
of  executing  the  trust,  hold  the  remainder  subject  to  the  order  of 
said  Davis \  said  instrument  further  providing  that  should  said 
Andrews,  from  any  cause,  fail  or  refuse  to  act,  said  Pierce  should 
have  power  to  appoint  a  substitute  trustee,  who  should  have  the 
same  powers  therein  designated  to  Andrews. 

(2)  That,  said  Davis  having  made  default  in  the  payment  of  said 
notes,  said  trustee,  Andrews,  having  been  requested  so  to  do  by  the 
executors  of  said  Pierce,  then  deceased,  did,  after  the  maturity  of 
same,  on  the  sixth  da.Y  oi  June,  1886,  proceed  to  execute  the  trust 
upon  him  conferred  by  said  instrument,  and,  in  course  of  such  exe- 
cution, advertise  the  property  for  sale  in  accordance  with  the  terms 
of  the  instrument,  such  sale  to  be  made  on  the  twelfth  day  oi  July, 
\88Q;  whereupon  sa.\d  IVilliam  Davis,  on  behalf  of  himself  and  his 
said  children,  on  the  eighth  day  oi  July,  1886,  wrongfully  instituted  a 
suit  in  the  District  Court  oi  Bexar  county,  Texas,  seeking  a  cancella- 
tion of  said  deed  of  trust  and  notes,  and  wrongfully  obtained  from 
the  District  Court  of  Bexar  county,  Texas,  an  injunction  restraining 
said  trustee,  Andrews,  and  all  others  endeavoring  to  enforce  a  sale 
upon  said  deed  of  trust,  from  selling  said  property  thereunder;  which 
writ  of  injunction  having  been  served  upon  said  Andrews  on  the  tenth 
day  oi  July,  1886,  the  sale  of  said  property  as  advertised  was  wrong- 
fully prevented,  without  any  just,  reasonable  or  legal  excuse  what- 
ever, until  said  injunction  was  finally  dissolved  by  the  final 
determination  in  this  court,  on  the  twenty-eighth  day  of  October,  i895, 
oi  said  cause  of  Davis  v.  Andrews. 

(3)  That  during  the  pendency  of  said  suit,  and  more  than  four 
years  after  the  maturity  of  the  notes,  said  executors  appeared,  ask- 
ing a  judgment  against  said  Davis  upon  said  notes,  and  a  foreclosure 
of  the  lien  secured  by  said  trust  deed,  and  a  sale  of  the  property  in 
satisfaction  thereof,  in  answer  to  which  demand  said  Davis  pleaded 
that  said  notes  were  barred  by  limitation  at  the  time  of  such  appear- 
ance by  the  executors. 

(4)  That,  upon  said  final  determination  of  said  cause  of  Davis  v. 
Andrews,  this  court  dissolved  said  injunction,  and  decreed  that  said 
executors  recover  of  said  William  Davis  no  personal  judgment  or 
foreclosure  of  lien,  without  adjudicating  the  existence  of  the  debt  or 
validity  of  the  lien,  leaving  the  executors  and  said  trustee,  Andreivs, 
free  to  enforce  whatever  rights  they  might  have  under  the  deed  of 
trust. 

(5)  That  prior  to  said  decree  dissolving  the  injunction,  on  the 
fourteenth  day  oi  April,  i895,  the  trnsX.ee,  A ndre^vs,  died,  leaving  the 
trust  unexecuted,  the  beneficiary,  T.  IV.  Pierce,  having  long  prior 
thereto,  on  the  second  day  of  October,  \885,  died,  leaving  a  will 
appointing  plaintiffs  as  his  executors. 
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(6)  That  the  debt  represented  by  said  notes  still  remains  due  and 
unpaid,  and  said  trust  unexecuted. 

(7)  That  said  trust  deed  contains  no  power  or  authority  to  appoint 
a  new  trustee  in  place  of  said  Andrews,  other  than  the  power  con- 
ferred upon  Pierce,  deceased,  but  that  such  power  does  not  exist  in 
favor  of  petitioners  or  any  one  else,  and  said  trust  will  fail  for  the 
want  of  a  trustee,  unless  one  be  appointed  by  the  court. 

Wherefore  petitioners  pray  that  the  court  appoint  some  suitable 
person  as  trustee  in  lieu  of  said  Andrews,  to  execute  the  trust  in 
accordance  with  the  terms  of  the  said  instrument,  the  said  deed  of 
trust  so  made,  executed,  acknowledged  and  delivered  by  the  said 
William  Davis  as  aforesaid  and  for  general  relief. 

{Concluding  with  signature  of  attorney  as  in  Form  No.  593J^. ) 

2.  Entry  by  Consent. 

Form  No.  14235.' 

(Precedent  in  Chamberlain  v.  Gardiner,  38  Me.  549.) 

{After  describing  mortgage ;) 

Now  know  all  men  by  these  presents,  that  I,  George  W.  Chamberlain^ 
of  Carmel,  aforesaid,  hereby  consent  that  the  said  Gardiner  vaa.y  enter 
into  possession  of  said  premises  and  hold  the  same  from  this  day  for 
the  purpose  of  foreclosure  of  said  mortgage,  and  the  time  for  pro- 
curing said  foreclosure  commences  from  this  time,  and  possession  is 
hereby  given. 

Dated  at  Bangor,  this  twenty-ninth  day  of  Oct.  i8^9. 

George  IV.  Gardiner,  Mortgagor. 

1.  Maine. — Rev.  Stat.  (1883),  c.  90,  §  And    actual    possession    after   entry 

3,  as  amended  Stat.  (Supp.  1895),  c.  90,  under    consent    is    necessary    in    this 

§  3.  method    of    foreclosure.     Chamberlain 

See  also  Jones  v.  Bowler,  74  Me.  310;  v.  Gardiner,  38  Me.  548. 

Storer  v.  Little,  41  Me.  69;  Chamberlain  Entry  under  consent  to   enter    must 

z;.  Gardiner,  38  Me.  548;  Chase  z/.  Gates,  be  proved.     Chamberlain  z/.  Gardiner, 

33  Me.  363;  Southard  v.  Wilson,  29  Me.  38  Me.  548.     And  consent  to  enter  is  no 

56;  Pease  v.  Benson,  28  Me.  336.  proof  of  actual  entry.    Jones  v.  Bowler, 

Strict  compliance  with  statutory  provi-  74  Me.  310;  Chamberlain  v.  Gardiner, 

sions  is  necessary.     Storer  v.  Little,  41  38  Me.  548. 

Me.  69.  Another  precedent  of  consent  to  enter 

Consent  in  vn'iting  of  the  mortgagor  or  is  set  out  in  Jones  v.  Bowler,  74  Me. 

those    claiming    under    him    must    be  310,  as  follows:     "  Know  all    men   by 

given,    authorizing    entry  upon  prem-  these  presents:  that  L  -Ellen  D.Jones, 

ises.    Chase  z*.  Gates,  33  Me.  363;  South-  oi  Bangor,  Penobscot  conniy,  the  mort- 

ard  V.   Wilson,    29    Me.    56;    Pease    v.  gagor  in  a  certain  mortgage  given  by 

Benson,  28  Me.  336.  me  to  Lorenzo  A.    Bowler,   of    Bangor, 

Consent  must  be  recorded  within  the  Maine,  dated  May  zy,  1876,  and  re- 
time prescribed  by  statute,  else  it  will  corded  in  vol.  466.  page  467,  Penobscot 
be  ineffectual.  Southard  v.  Wilson,  29  registry,  reference  to  be  had.  In  con- 
Me.  56;  Chamberlain  v.  Gardiner,  38  sideration  of  the  non-fulfillment  of  the 
Me.  548.  conditions  therein  named,  I  do  hereby 

Actaal  entry  upon  Ihe  mortgaged  consent  that  he  may  enter  upon  said 
premises,  after  consent  in  writing,  is  premises  and  take  possession  there- 
necessary  to  avail  the  mortgagee  of  his  of  for  the  purpose  of  foreclosing  said 
right  to  foreclose  under  Me.  Rev.  Stat,  mortgage,  and  do  hereby  surrender 
(1883),  c.  90,  §3,  asaw^«aV(/Stat.  (Supp.  unto  him  full  possession  of  the  prem- 
1891),  c.  90,  §  3;  Jones  V.  Bowler,  74  ises  described  in  said  deed  for  said 
Me.  310;  Storer  z*.  Little,  41  Me.- 69.  purpose.     The   premises   described   in 
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said  mortgage  is  a  certain  parcel  of 
land  with  the  buildings  thereon,  in  said 
Bangor,  it  being  my  present  homestead. 

In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  this  26th  day  of 
October,  A.  D.  I'^-jS. 

(  Witness.)  Ellen  D.Jones." 

See  also  certificate  of  consent  set  out 
in  Oakham  v.  Rutland,  4  Cush.  (Mass.) 
172,  note. 

1.  This  term  is  applied  to  those  meth- 
ods of  foreclosure  which  necessitate 
neither  the  aid  of  a  court  nor  the  con- 
sent of  the  partners. 

This  method  differs  fi-om  conventional 
foreclosure  in  that  the  foreclosure  takes 
place  without  a  sale  and  is  by  virtue  of 
a  statute  only,  not  in  the  exercise  of  any 
power  contained  in  the  mortgage.  Ken- 
nebec, etc.,  R.  Co.  V.  Portland,  etc.,  R. 
Co.,  59  Me. '9.  See  also  N.  H.  Gen. 
Stat.  (1878),  c.  136,  ^  14,  subs.  2. 

One  of  the  modes  by  which  a  mort- 
gagee may  foreclose  is  by  giving  public 
notice  in  a  newspaper  in  a  county  where 
the  land  lies,  three  weeks  successively, 
and  causing  a  copy  of  such  notice,  with 
name  and  date  of  the  newspaper  in 
which  it  was  last  published,  to  be  re- 
corded in  the  registry  of  deeds  within 
thirty  days  after  such  last  publication. 
Holbrook  v.  Thomas,  38  Me.  256. 

Allegation  of  condition  broken,  by  rea- 
son whereof  mortgagee  claims  a  fore- 
closure, must  be  stated  in  the  notice. 
Me.  Stat.  (Supp.  1895),  c.  90,  §  5. 

Notice  to  foreclose  by  publication, 
which  stated  "  that  the  condition  had 
been  broken  and  now  the  mortgagees 
give  notice  of  the  same  and  that  they 
claim  a  foreclosure  of  said  mortgage," 
is  sufficient.  Pearce  v.  Savage,  45 
Me.  90. 

Date  of  the  mortgage  must  be  given  in 
the  notice.  Me.  Stat.  (Supp.  1895)  c. 
90,  §5- 

Describing  mortgagee  as  ' '  William 
Mansell"  instead  of  "  William  H.  Man- 
sell,"  his  whole  name,  will  not  invali- 
date the  notice,  it  being  evident  that  no 
misapprehension  or  mistake  was  caused 
thereby.  Ryder  v.  Mansell,  66  Me. 
167. 

Premises  most  be  described  in  the  notice 
(Me.  Stat.  (Supp.  1895),  c.  90,  §  5)  so 
intelligibly  that  those  entitled  to  redeem 
may  know  with  reasonable  certainty 
what  premises  are  intended.  Chase  v. 
McLellan,  49  Me.  375. 

Describing  land   as  '^  one   undivided 


sixth  part  of  township  No.  4  in  the  i^tk 
range  in  the  county  of  Piscataquis  and 
of  township  No.  4  in  the  i6th  range  in 
the  county  of  Somerset,  subject  to  the 
reservation  of  public  law,"  and  refer- 
ring to  the  mortgage  described  by  nam- 
ing the  parties  and  deeds  and  the  book 
and  page  of  registration,  was  held  to  be 
an  intelligible  description.  Smith  v. 
Larrabee,  58  Me.  361. 

Describing  premises  as  "certain  par- 
cels of  real  estate,  situated  in  the  towns 
of  Bloomfield  and  Skowhegan,  in  said 
county,  and  being  certain  undivided 
parts  of  the  fulling  mill  and  clothing 
mill,  and  house  lot,  situated  in  Skowhe- 
gan Island,  occupied  by  said  Chase  and 
G.  L.  Hill,  also,  a  certain  dwelling- 
house  and  barn,  with  the  land  belonging 
to  the  same,  situate  in  said  Skowhegan, 
and  now  occupied  by  said  Chase,  a  full 
description  of  all  of  which  premises 
may  be  seen  on  the  records  of  said 
county  register  in  book  6.?,  p.42f,"  was 
held  to  be  a  sufficient  description. 
Chase  v.  McLellan,  49  Me.  375. 

But  a  recital  that  "on  the  twenty- 
second  day  ol  June,  iSj"©,  Lewis  Dela,  of 
Portland,  mortgaged  to  the  undersigned 
certain  property  particularly  described 
in  the  deed,  situate  at  the  corner  of 
Fore  and  India  streets  in  said  city,"  is 
not  a  sufficient  description.  Dela  v. 
Stan  wood,  61  Me.  51. 

Bedemption  Period. —  In  foreclosure 
by  publication  the  mortgagor  has  three 
years  in  which  to  redeem.  Holbrook , 
V.  Thomas,  38  Me.  256. 

An  agreement  to  limit  the  time  of 
redemption  need  not  be  embodied  in 
the  notice.  Stowe  v.  Merrill,  77  Me. 
550. 

Signing  notice  of  foreclosure  with 
the  name  of  the  mortgagee  "  by  Albert 
W.  Payne,  his  attorney,"  was  held  to 
be  sufficient.  Smith  v.  Larrabee,  58 
Me.  361. 

Subsequent  ratification  by  the  mort- 
gagee of  the  authorized  signing  and 
publishing  of  a  notice  of  foreclosure 
will  not  render  the  first  publication 
operative.     Treat  v.  Pierce,  53  Me.  71. 

Notice  must  be  published  and  printed 
in  a  newspaper,  in  whole  or  in  part,  in 
the  county  where  the  premises  are 
situated,  if  there  be  such  a  paper,  and 
if  not,  in  the  state  paper,  three  weeks 
successively.  Me.  Stat.  (Supp.  1895), 
c.  90,  §  5. 

Notice  of  foreclosure  should  be  pub- 
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1.  Foreclosure  by  Publication. 

a.  Notice. 

(1)  By  Mortgagee. 

Form  No.  14236.' 

(Precedent  in  Welch  v.  Stearns,  74  Me.  75.) 
Foreclosure  of  Mortgage. 
Whereas,  Thomas  S.  Welch  and  Angerona  Welch,  of  Minot,  county 
of  Cumberland  and   state   of  Maine,  on  the  second  day  of  June,  a.   d. 
i2>^8,  made  and  executed  to  me,  the  undersigned,  a  mortgage  deed 
of  a  certain  tract  or  parcel  of  land,  with  the  buildings  thereon,  in 
Minot  aforesaid,  which  deed  is  recorded  in  the  Cumberland  registry, 
book  210,  page  851,  reference  to  said  record  being  had  for  a  more 
particular  description   of  said  deed  and  the  premises  therein  con- 
veyed,  to  secure  the   payment   of  a  certain    note,  for  five   hundred 
dollars   in  five  years,  with  annual  interest.     The  conditions  of  the 
mortgage  being  broken,  I  hereby  give  this  notice  for  the  purpose  of 
foreclosing  the  same,  as  by  law  provided. 
Minot,  April  20,  1854. 

Samuel  Stearns. 
Form  No.  14237.' 

(Precedent  in  Kennebec,  etc.,  R.  Co.  v.  Portland,  etc.,  R.  Co.,  59  Me.  16.) 
Whereas,  the  Kennebec  6^  Portland  Railroad  Company,  on  the  15th 
day  of  October,  a.  d.  \W2,  by  their  mortgage  deed  of  that  date,  con- 
veyed to  the  subscribers,  Joseph  McKeen,  John  Patten  and  M.  S. 

lished  in  the  county  in  which  the  land  whereof  the  undersigned  claims  fore- 
is  situated  when  the  notice  is  given,  closure  of  the  same." 
So  held  in  a  case  where  the  mortgage  In  Smith  v.  Larrabee,  58  Me.  361,  the 
was  received  and  recorded  in  a  town  notice  was  as  follows:  "  Notice  of  Fore- 
which  subsequently  became  part  of  closure.  The  undersigned,  Carlton  S, 
another  county.  Welch  v.  Stearns,  74  Bragg,  of  Bangor,  in  the  county  of 
Me.  71.  Penobscot,  hereby  gives  notice  that  Asa 

Instead  of  publication  in  a  newspaper,  IV.  Babcock,  oisa.id  Battgor,  hyhxs,  deed, 

mortgagee  may  cause  an  attested  copy  dated  the  twenty-eighth  day  oijuly,  A.  D. 

of  the  notice  to  be  served  on  the  mort-  iSjj",    recorded  in   Somerset  registry  of 

gagor  or  his  assignee,  if  he  lives  in  the  deeds,    book  y^,   page  yz,  conveyed  in 

state,  by  the  sheriff,  by  delivering  it  to  mortgage  to  the  undersigned  one  undi- 

him  in  hand  or  leaving  it  at  his  place  vided  sixth  part  of  township  numbered 

of  last  and  usual  abode.     And  incase  y<7Mr,  in  theyf/Z^-^wM  range  in  the  county 

of  personal  service  of  notice  the  mort-  of  Piscataquis,  and  of  township  num- 

gagee  must  cause  the  original  notice  of  bered/i^wr,  in  the  sixteenth  range  in  the 

the    sheriff's    return    thereon  to  be  re-  county  of  Somerset,  subject  to  the  reser- 

corded  within  thirty  days  after  service.  .  vation  of  public  lots,  reference  to  said 

Me.  Stat.  (Supp.  1895),  c.  90,  §5.  deed  to  be  had.     The  conditions  of  said 

Precedents. —  In  Holbrook  t/.  Thomas,  mortgage    having    been     broken,    the 

38  Me.  256,  the   notice  was  as   follows:  undersigned,  by  reason  thereof,  claims 

"  Notice  of  foreclosure.     This  is  to  give  a  foreclosure  of  the  same, 

notice,  that  I,  the  subscriber,  claim  by  Carlton  S.  Bragg. 

virtue  of  a  mortgage,    dated  July  2q,  By  Albert  W.  Paine, 

1S4S,  a  certain  part  of  a  house  and  land  his  Attorney, 

situate  in  said  Fra^ikfort  village,  more  September  12,  iSf.^." 

particularly  described  in  said  deed,  re-  1.  Maine. — Rev.  Stat.  (1883),  c.  go,  §  5, 

corded  in  Waldo  Registry  of  Deeds,  vol.  as  amended  Stat.  (Supp.  1895),  c.  90,  ^  5. 

63,  p.  2g4,  the  condition   of  said  mort-  See   also,    generally,   supra,    note   I, 

gage  having  been  broken,   by    reason  p.  921. 
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Hagar,  as  trustees  to  take  and  hold  in  trust  for  the  security  of  the 
•holders  of  the  bonds  of  said  company  then  authorized  to  be  issued, 
"  all  their  railroad,  as  now  made,  from  Portland  to  Augusta,  and  from 
Brunswick  to  Bath,  inclusive,  and  all  their  corporate  property,  real 
and  personal,  and  the  franchise  of  said  company,  including  the  road 
and  superstructure,  and  all  the  land  conveyed  to  said  company  by 
others,  for  a  description  of  which  reference  is  to  be  had  to  the  several 
deeds  recorded  in  Cumberland,  Lincoln  and  Kennebec,  as  well  as  the 
right  of  way  paid  for,  and  all  the  buildings  thereon,  and  the  personal 
property,  consisting  of  engines  and  tenders,  passenger,  freight,  plat- 
form, and  dirt  cars,  snow-ploughs,  and  apparatus  of  eyery  descrip- 
tion, subject,  however,  to  prior  mortgages  thereon,"  upon  the 
condition  and  for  the  purpose  of  securing  the  payment  of  bonds  for 
two  hundred  and  fifty  thousand  dollars,  on  the  15th  day  of  October, 
A.  D.  iWJ^,  and  of  well  and  promptly  paying  x^;«/-annually  the  interest 
on  their  bonds,  dated  Oct.  15,  iZ52  (coupons  on  said  bonds),  all 
which  more  fully  appears  by  the  said  mortgage  deed,  which  is  recorded 
with  the  records  of  deeds  for  Kennebec  county,  book  179,  p.  370. 

And  whereas  the  said  Kennebec  &"  Portlafid  Railroad  Company  have 
refused  and  neglected  to  pay  to  the  holders  of  said  bonds,  within 
ninety  days  after  presentation  for  payment,  the  interest  (coupons  of 
said  bonds)  due  since  April  1,  iS56,  and  still  refuse  and  neglect  to 
pay  the  same.  And  whereas,  on  the  fifteenth  day  of  April,  a.  d.  iS59, 
Ruel  Williams,  owning  and  holding  forty-eight  thousa?id  and  eight 
hundred  doWdiVs  of  said  bonds  ;y.  L.  Cutler,  trustee,  owning  and  hold- 
ing one  thousand  doWdiVS  of  said  bonds;  D.  Alden,  owning  and  holding 
seven  thousand  and  six  hundred  dollars  of  said  bonds;  W.  A.  Brooks, 
owning  and  \\o\6\ng  one  thousand do\\^x?>  of  said  bonds;  Wm.R.  Smith, 
owning  and  ho\(^ing  fifteen  hundred doWsiVS  of  said  bonds;  Z.  W.  Lith- 
gow,  and,  as  trustee,  owning  and  holding  twenty-five  hundred  dollars 
of  said  bonds;  Wm.  D.  Sewall,  owning  and  holding  seven  thousand 
dollars  of  said  bonds;  Wm.  D.  Sewall,  trustee,  owning  and  holding 
thirty-three  hundred dol\a.vs  of  said  bonds;  Geo.  F.  Patten,  owning  and 
holding  thirty-five  thousand  dollars  of  said  bonds,  and  H.  S.  Hagar, 
owning  and  \\o\d\x\g  forty-three  hundred  dollars  of  said  bonds;  in  all, 
amounting  to  one  hundred  and  twelve  thousand  dollars  of  said  bonds, 
being  more  than  one-third  oi  said  mortgage,  all  the  interest  (coupons) 
of  said  bonds  since  ^/ir//  /,  i85^,  being  unpaid  and  dishonored,  made 
application,  in  writing,  to  the  subscribers  to  have  said  mortgage  fore- 
closed, because  the  semi-2i<!\x\\xz\.  interest  (coupons)  on  said  bonds  have 
not  been  paid  since  April  1,  iS56,  and  now  remain  unpaid,  whereby 
the  conditions  of  said  mortgage  deed  have  been  and  now  are  broken. 
Now,  therefore,  the  subscribers  give  notice,  that,  by  reason  of  the 
breach  of  the  condition  in  said  mortgage  to  them,  by  said  Kennebec 
6^  Portland  Company,  in  refusing  and  neglecting  to  pay  the  semi- 
annual  interest  (coupons)  due  upon  said  bonds  since  April  1,  iS56, 
they  claim  to  foreclose  the  said  mortgage. 

yos.  McKeen,  ) 

John  Patten,  V  Trustees  as  aforesaid. 

M.  S.  Hagar,  ) 
Brunswick,  May  18,  iS59. 
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(2)  By  Assignee  of  Mortgagee. 

Form  No.  14238.' 

(Precedent  in  Stowe  v.  Merrill,  77  Me.  552.) 

Whereas,  John  IV.  Merrill  of  Bethel,  in  the  county  of  Oxford  and 
state  of  Maine,  by  his  mortgage  deed,  dated  the  twenty-fourth  day  of 
July,  A.  D.  i87P,  and  recorded  in  the  Oxford  Registry  of  Deeds,  book 
188,  page  Jf56,  conveyed  to  Mary  F.  Smith  of  Newry,  a  certain  parcel 
of  real  estate  situated  in  said  Bethel,  on  the  north  side  of  the  Andros- 
coggin river,  and  being  the  Joseph  L.  Merrill  farm,  so  called,  and  the 
same  farm  deeded  to  John  JV.  Merrill  by  John  M.  Philbrook  by  deed 
dated  November  25,  a.  d.  i875,  and  whereas  the  said  Mary  F.  Smith  has 
assigned  the  said  mortgage  and  notes  thereby  secured  to  me,  the 
undersigned,  by  her  assignment  dated  the  ]lthda.y  oi November,  a.  d. 
i%80,  recorded  in  the  (^.r/k?/-^  Registry  of  Deeds,  book  191,  page  178,^ 
and  whereas  the  condition  of  said  mortgage  has  been  broken,  now 
therefore,  by  reason  of  the  breach  of  the  condition  thereof,  I  claim 
a  foreclosure  of  said  mortgage. 

March  2d,  1S8S. 

Andrew  JV.  Starve. 

b.  Certificate  of  Register.^ 


1.  Maine.  —  Rev.  Stat.  (1S83),  c.  90,  § 
5,  as  amended  Slat.  (Supp.  1895),  c.   90, 

§5. 

See  also,  generally,  supra,  note  i,  p. 
921. 

2.  The  notice  by  an  assignee  of  a 
mortgagee  to  foreclose  by  publication 
must  show  that,  at  the  time  of  such 
proceeding  to  foreclose,  the  assignment 
to  him  of  the  mortgage  had  been  re- 
corded.    Reed  v.  Elvvell,  46  Me.  270. 

3.  Becordation  of  the  copy  of  the  notice 
is  necessary,  and  the  record  must  state 
the  name  and  date  of  the  paper  in  which 
it  was  last  published.  Me.  Stat.  (Supp. 
1895),  c.  90,  i;  5;  Hollis  V.  Hollis,  84 
Me.  96. 

Copy  of  notice  must  be  recorded  in 
each  register  in  which  the  mortgage 
deed  is  or  ought  to  be  recorded  within 
thirty  days  after  the  publication  of  the 
notice.     Me.  Stat.  (Supp.   1895),  c.  90, 

§5. 

Sufficiency  of  Certificate. —Where  the 
certificate  recited  that  the  notice  was 
given  in  a  newspaper  "published" 
instead  of  "printed"  in  the  county 
where  the  premises  were  situated,  it 
was  fatally  defective.  Hollis  v.  Hollis, 
84  Me.  96.' 

Certificate  shall  be  prima  facie  evidence 
of  a  public  notice  by  a  mortgagee  of 
his  claim  to  foreclose  a  mortgage  pub- 
lished in  a  public  newspaper  printed  in 


the   county    where   the    premises    are 
situated.    Blake  z/.  Dennett,  49  Me.  102. 

But  a  certificate  of  the  register  as 
follows:  "  The  foregoing  notice  is 
copied  from  the  ' Bangor  fourital,'  vol. 
/,  No.  26,  dated  February  22d,  i8j'_5', 
which  notice  was  also  publi'^hed  in  the 
two  preceding  papers,  being  Numbers 
24  and  2$,  vol.  /,  and  dated  February 
8th  and  /jM,  1855.  Received  February 
24th,  i8j'_5'.  Entered  and  compared  by 
Jefferson  Chamberlain,  Register,"  was 
held  not  to  inform  the  court  judicially 
that  the  ^''  'Journal'  was  a  newspaper 
printed  in  the  county,"  and  that  in  the 
absence  of  other  evidence  the  certifi- 
cate did  not  furnish  sufficient  proof  of 
notice.     Blake  v.  Dennett;  49  Me.  102. 

Precedents.  —  In  Welch  v.  Hearns,  74 
Me.  71,  the  register's  certificate  was  as 
follows: 

"  The  foregoing  is  a  true  copy  as  ap- 
pears of  the  'Democratic  Advocate,*  a 
public  newspaper,  printed  at  Lewiston 
and  dated  April  20,  iSf^,  the  same 
having  been  published  three  weeks  suc- 
cessively in  said  paper  and  recorded 
from  the  same.  May  12,  l8j./. 

By  William  C.  Mitchell,  register." 

A  certificate  as  follows,  to  wit: 

"  Somerset,  Feb.  jj,  7  1-2  a.  m.,  1859. 
Received  and  copied  the  above  notice 
of  foreclosure  from  the  '  Republican 
Clarion,'  a  weekly  newspaper  printed 
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Form  No.  14239.' 

(Precedent  in  Smith  v.  Larrabee,  58  Me.  364.) 
Somerset^  ss. 

The   foregoing   notice  was    copied    from  the  '•'■People's  Press"  a 
pubHc  newspaper  printed   in  Skowhegan,  in  the  county  of  Somerset, 
bearing  date  Oct.  5,  i%5Ji.,  vol.  33,  No.  6,  the  same  having  been  pub- 
lished three  weeks  successively  in  said  paper. 
Entered  and  compared  by 

Dennis  Moore,  Register. 
Received  October  19,  i854- 

Form  No.  I  4240.' 
(Precedent  in  Kennebec,  etc.,  R.  Co.  v.  Portland,  etc.,  R.  Co.,  59  Me.  18.) 
Kennebec,  ss. 

Clerk's  Office,  Supreme  Judicial  Court. 
Augusta,  May,  1S68. 

I  hereby  certify  that  the  foregoing  "Notice  of  Foreclosure  "  was 
copied  by  me  from  the  '■'■Kennebec  Journal"  the  newspaper  published 
by  the  state  printers,  and  printed  at  Augusta,  in  the  said  county  of 
Kennebec,  and  was  published  in  said  newspaper  three  weeks  suc- 
cessively, to  wit,  on  May  20th  and  21  th,  SiX\6.  June  3d,  i2>59,  and  that 
said  copy  is  a  true  and  correct  copy.  I  further  certify  that  I  have 
examined  the  newspaper  called  "7yi«fy^^(?,"  published  at  said  .^/^^^.y/a, 
in  said  county  of  Kennebec,  and  find  the  same  notice  printed  therein 
in  the  issues  of  May  26th,  Sind  June  2d  and  9th,  iS59, — also,  the 
^'Eastern  Times,"  a  newspaper  published  zX  Bath,  m  the  county  of 
Sagadahoc,  and  the  '■'■Brunswick  Telegraph"  a  newspaper  published  at 
Brunswick,  in  the  county  of  Cumberland,  and  I  find  the  same  notice 
printed  in  those  papers,  under  the  dates  respectively  of  May  20th  and 
211  th,  and  June  3d,  iS59.  I  further  certify,  that,  in  the  list  of  bond- 
holders mentioned  in  said  notice,  I  find  the  name  of  Hagar  printed 
"i1/.  S.  Hagar"  in  the  ^''Age,"  while  in  the  other  papers  it  is  "ZT.  S. 
Hagar." 

Wm.  M.  Stratton,  Clerk  of  said  Co,urt. 
Brunswick,  June  20,  i859. 

We  hereby  certify  that  we  have  caused  the  above  notice  of  fore- 
closure to  be  printed  three  weeks  successively  in  the  newspaper  pub- 
lished by  the  state  printer,  and  in  a  newspaper  published  in  each  of 
the  counties  into  which  said  K.  &•  P.  JR.  R.  extends,  viz.:  in  the 
^^ Kennebec  Journal,"  published  at  Augusta,  in  the  county  oi  Kennebec; 
the  newspaper  published  by  the  state  printer,  on  the  20th  and  27th 
days  of  May,  and  the  3d  day  oi  June,  a.  d.  i85P;  in  the  '''"Age"  pub- 
lished in  Augusta,  in  the  county  of  Kennebec,  on  the  tiventy-sixth  day 
of  May,  and  the  second  and  third  days,  oi  June,  i2>59;  in  the  ^'^ Eastern 

in  Skowhegan  in  said  county,  bearing  name  and  date  of  the   newspaper   in 

dateyiaw.  iq,  iSj^,  vol.  /<?,  No.  7^,  hav-  which  the  notice  was   last  published, 

ing  been  published  in  said  paper  three  Chase  v.  Savage,  55  Me.  543. 
weeks    successively,     as    appears    by        1.  Maine. — Rev.  Stat.  (1883),  c.  90,  §  5, 

papers  shown  at  this  office.  as  amended  Staii.  (Supp.  1895),  c.  90,  §  5. 
M.  K.  Hopkins,  Register."  See  also,  generally,  supra,  note  3,  p. 

—  was  held  to  sufficiently  indicate  the  924. 
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Times,"  published  in  Bath,  in  the  county  of  Sagadahoc,  on  the  twentieth 
and  twenty-seventh  days  of  May,  and  the  third  ddij  oi  June,  i85P;  and 
in  the  '■'•Brunswick  Telegraph,"  published  in  Brunswick,  in  the  county 
of  Cumberland,  on  the  twentieth  and  ivienty-seventh  days  of  May,  and 
the  third  day  oi  June,  i859.  We  certify  these  facts  and  dates  to  be 
recorded  in  each  of  said  counties,  in  its  Registry  of  Deeds,  within 
sixty  days  from  the  time  of  each  said  first  publication,  in  conformity 
to  the  provisions  of  section  55  of  chapter  51  of  the  Revised  Statutes 
of  Maine. 

Jos.  McKeen,  ) 

John  Patten,    V  Trustees  as  aforesaid, 

M.  S.  Hagar,  ) 
Recorded   according   to    the   original,  receiwed  June  21,  iS59,  at 
9h.  A.  M. 

Attest:  Augustus  F.  Gerrish,  Register. 

2.  Entry  and  Possession.^ 

Form  No.  i  4  2  4 1 .' 
(Precedent  in  Green  v.  Davis,  44  N.  H.  75.) 

Foreclosure  of  Mortgage. 

Whereas  Gideon  A.  Hastings,  Henry  Paine,  Jones  D.  Horner,  of 
Milan  and  Berlin,  on  the  5th  day  of  August,  a.  d.  i85^,  by  their  deed 
of  mortgage  of  that  date,  conveyed  to  one  Solomon  J.  Haywood,  of 
Milan,  in  the  county  of  Coos  and  state  oi  New  Hampshire,  the  follow- 
ing lots  of  land  in  the  town  of  Milan,  in  said  county  of  Coos,  namely, 
lot  numbered  sixteen,  in  range  one;  lots  numbered  seventeen  and  eigh- 
teen, in  range  two;  lots  numbered  sixteen  and  seventeen,  in  range  three; 
lots  numbered /(9«r/^^«,  nineteen  and  twenty,  in  range  _/<?«r;  lots  num- 
bered eighteen  and  nineteen,  in  range  y^e'^;  all  in  the  second  division  of 
lots  in  said  Milan,  to  secure  the  payment  of  certain  notes  described 
in  said  mortgage  deed  to  said  Haywood,  as  will  appear  by  the  record 
of  said  deed  in  the  Coos  records,  vol.  52,  pp.  JiBH,  J4.68,  and  that  on  the 
25th  day  of  December,  i2>55,  said  notes  were  sold  and  transferred 
with  the  said  mortgage  deed  to  me,  the  subscriber,  and  that  on  the 
5th  day  of  August,  a.  d.  i856,  [upon  condition  broken  and  for  the 
purpose  of  foreclosing  said  mortgage]^  I  took  quiet  possession  of 
the  premises,  by  entering  upon  the  same.  I  therefore  claim  a  fore- 
closure of  said  mortgage,  for  condition  broken. 

Berlin,  November  7,  iS56.  Daniel  Green. 

1.  This  method  of  foreclosure  is  pro-  on  account  of  the  omission  of  these 
vided  for  in  particulars.     Concerning  this  form  the 

Massachusetts.  —  Pub.   Stat.  (1882),  c.  court  said:     "The  notice    contains  all 

181.  that  the  statute  requires,  and   is  sufB- 

New  Hampshire.  —  Pub.  Stat.  (1891),  cient.     Sec.  3527,  R.  S.,  prescribes  what 

c.  139,  §  14  et  seq.  the  notice   shall    contain.     The    notice 

2.  New,  Hampshire.  —  Pub.  Stat,  shall  specify  the  names  of  the  mort- 
(1891).  c.  139,  §  14.  gagor  and  of  the  mortgagee,  and  of  the 

3.  The  matter  within  brackets  is  sup-  assignee,  if  there  be  any;  the  date  of 
plied  to  conform  to  the  opinion  of  the  the  mortgage,  and  when  recorded;  the 
court,  which  held   the   form   defective  amount  claimed  to  be  due  thereon  at 
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3.  Entry  with  Witnesses.^ 

a.  In  General. 

Form  No.  i  4  2  if  2  .* 

(Precedent  in  Snow  v.  Pressey,  82  Me.  553.) 
Know  all  men  by  these  presents,  that  I,  Andrew  Fressey,  oi  Brook- 
lyn, Kings  county,  state  of  JVeiv  York,  one  of  the  mortgagees  of  mort- 
gage herein  described,  on  this  sixteenth  day  oi  August,  a.  d.  i^78,  in 
presence  of  /.  If.  Flint  and  Charles  If.  Fressey,  openly  and  peaceably, 
not  being  opposed,  for  condition  of  mortgage  broken,  entered  upon 
certain  premises  situate  in  Rockland,  in  the  county  of  Knox  and  state 
of  Maine,  fully  described  in  a  mortgage  deed  from  George  L.  Snorv  of 
Rockland,  to  G.  IV.  Candee,  of  Neiu  York,  and  Afidrew  Fressey  afore- 
said, ^a.X.Q.6.  March  third,  a.  d.  i87^,  and  recorded  \n  Knox  Registry 
of  Deeds,  book  36,  page  252,  and  for  the  purpose  of  foreclosing  all 
the  right  in  equity  of  said  George  L.  Snow  to  redeem  the  same,  and 
that  I,  then  and  there,  did  in  the  presence  of  two  witnesses  foreclose 
the  same  in  manper  and  form  required  by  law. 

Andrew  Fressey. 
We,  /.  If.  Flint  and  Charles  If.  Fressey,  certify  that  Andrew  Fressey, 
above  named,  entered  upon  the  above  described  premises,  on  the 
fifteenth  day  of  August,  a.  d.  i87^,  for  the  purpose  set  forth  in  the  fore- 
going certificate,  peaceably  and  without  opposition,  in  our  presence, 
and  took  possession  of  said  premises  for  the  purpose  of  foreclosure 
of  said  mortgage  for  condition  broken. 

/.  H.  Flint. 
C.  H.  Fressey. 

the  date  of  the  notice;  a  description  of  Sig^attire  of  witness  to  certificate    of 

the    mortgaged    premises   conforming  entry    may    be    made    by   his    mark, 

substantially  with  that  contained  in  the  Thompson  v.  Kenyon,  roo  Mass.  io3. 

mortgage;  and  the  time   and  place  of  Certificate  of  Witnesses.  —  In  Hawkes 

sale."  V.  Brigham,   i6  Gray  (Mass.)  561,   the 

1.  This  method  of  foreclosure  is  au-  certificate  of  entry,  which  was  duly  re- 

thorized  in  corded,  is  as  follows: 

Maine.  —  Rev.  Stat.  (1883),  c.  90.  "We,  the  undersigned,  declare  and 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  say  that  on  the  tenth  day  of  May,  a.  d. 

181,  §  I  et  seq.  iZ_5^^,  John  IV.  Shaw  entered  into  and 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  upon  the  land  and  buildings  described 

207.  in  the  mortgage  deed,  to  which  this  cer- 

Entry  is  open,  within  the  meaning  of  tificate  is  attached,  and  declared  in  our 
the  statute,  if  made  in  the  presence  of  presence  and  hearing,  at  the  time  of  en- 
two  competent  witnesses,  whose  certifi-'  tering  on  s'aid  estate,  that  he  made 
cate  thereof  is  sworn  to  and  duly  re-  said  entry  thereon  and  took  possession 
corded  within  thirty  days.  Thompson  thereof  as  mortgagee  within  named,  for 
V.  Kenyon,  100  Mass.  108.  a  breach  of  condition  of  the  said  mort- 

Entry  is  peaceable,  within  the  mean-  gage,  and  for  the  purpose  of  foreclosing 

ing  of  the  statute,  if  not  opposed  by  the  the  same." 

mortgagor  or  other  person  claiming  the  Failure  of  the  witnesses  to  state  in 

premises.     Thompson  v.  Kenyon,  100  their  certificate  the  time  of  entry  will 

Mass.  108.  vitiate  the  attempt  to  foreclose.     Snow 

That  entry  was  open  and  peaceable  need  v.  Pressey,  82  Me,  552.    Compare  Y  i^^- 

not  be  stated  in  the  certificate  itself,  man  v.  Atwood,  50  Me.  473. 

Thompson  v.  Kenyon,  100  Mass.  108;  2.  Maine.  —  Rev.  Stat.  (1883),  ego. 

Hawkes  v.  Brigham,  16  Gray  (Mass.)  See   also,    generally,  supra,    note  I, 

561.  this  page. 
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State  oi  Maine  —  Ktiox,  ss. 

Then  personally  appeared  /.  H.  Flint  and  Charles  H.  Pressey  and 
made  oath  that  the  above  certificate  by  them  subscribed  is  true. 
Before  me, 

T.  P.  Pierce,  Justice  of  the  Peace. 

b.  By  Assignee  of  Mortgagee. 

Form  No.  14243.' 

(Precedent  in  Thompson  v.  Kenyon,  100  Mass.  108.) 

I,  Jonathan  Fawcett,  the  assignee  of  the  mortgage,  the  conditions 
of  the  within  mortgage  being  broken,  this  day  entered  upon  the 
premises  and  took  peaceable  possession  for  conditions  broken,  and 
for  the  purpose  of  foreclosing  this  mortgage. 

Jonathan  Fawcett. 

We,  the  undersigned,  hereby  certify  and  swear  that  Jonathan  Faw- 
cett, the  assignee  of  the  within  mortgage,  this  day  entered  upon  the 
premises  described  and  referred  to  in  the  within  deed,  and  then  in 
our  presence  declared  that  he  took  peaceable  possession  of  the  prem- 
ises for  conditions  broken  and  for  the  purpose  of  foreclosing  the 
mortgage.  Witness  our  hands  and  seals,  the  11th  day  oi  April,  i857. 
In  presence  of  )  Edwin  R.  Walker,     (seal) 

cZlefjIerfey.  )  Elgin  xjarher.         (seal) 

Sworn  to  before  me, 

Charles  Ifersey,  Just.  Peace. 

e.  By  Treasurer  of  Mortgagee. 

Form  No.  14244.' 

We  hereby  certify  tnat  on  the  fourteenth  day  of  January,  in  the 
year  eighteen  hundred  and  ninety-eight,  we  were  present  and  saw 
Lewis  P.  Brown,  treasurer  of  the  Maiden  Co-operative  Bank,  in  the 
name  and  on  behalf  of  said  bank,  the  mortgagee  named  in  a  certain 
mortgage  given  by  Vernon  V.  Vaughari,  dated  the  fourteenth  day  of 
December,  iS>96,  and  recorded  with  Middlesex  South  District  deeds, 
book  2526,  page  329,  make  an  open,  peaceable  and  unopposed  entry 
in  the  premises  described  in  said  mortgage  for  the  purpose  by  him 
declared  of  foreclosing  mortgage  for  breach  of  the  condition  thereof. 

IT.  O.  Staples. 
Samuel  L.  Brown. 
Commonwealth  of  Massachusetts. 
Middlesex,  ss.     Maiden,  Jan.  IJf.,  i898.     There  personally  appeared 
the  above  named  JI.  O.  Staples  and  Samuel  L.  Brown,  and  made  oath 
that  the  above  certificate  by  them  subscribed  is  true.     Before  me, 

Harry  H.  Barrett,  Justice  of  the  Peace. 
Middlesex,  ss.     Feb.  10,  iS98,  3  h.  0  m.  P.  m.  Received  &  Recorded. 

Attest :     Edwin  O.  Childs,  Reg. 

1.  Massachusetts.  —  Pub.  Stat.  (1882),  See  also,  generally,  supra,  note  i, 
C.  181,  §  I  et  seq.  p.  927. 
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V.  FAILURE  TO  SATISFY  AFTER  PAYMENT.^ 
1.  Request  to  Enter  Satisfaction.^ 

Form  No.  14245.* 
(Precedent  in  Thomason  Grocery  Co.  v.  Mitchell,  114  Ala.  318.)* 

Columbiana^  Ala.,  May  12,  '94-. 
To  Thomason  Grocery  Co.,  Oxford,  Ala.: 

Whereas,  a  certain  mortgage  on  two  houses  and  lots  in  the  town  of 
Vincent  and  two  mules,  executed  to  you  by  us  on  February  15th,  \W3, 
and  recorded  in  the  office  of  the  judge  of  probate  at  Columbiana,  in 
Vol.  SI  of  Record  of  Mortgages,  on  pages  5SS  and  53Jf.,  has  been  fully 
paid  and  satisfied,  this  to  request  of  you,  that  you,  as  such  mortgagee, 
enter  the  fact  of  payment  and  satisfaction  on  the  margin  of  said 
record  of  the  said  mortgage  in  said  probate  office. 

Mary  Mitchell. 
M.  T.  Mitchell. 
Form  No.  14246.^ 

Mount  Vernon,  March  4,  a.  d.  igOO. 
John  Doe,  Mortgagee: 

Please  take  notice  that,  whereas  the  mortgage  held  by  you,  made, 


1.  statutory  provisions  relating  to  pen- 
alties for  failure  to  satisfy  mortgages 
after  payment  may  be  found  in 

Alabama. —  Civ.  Code  (1896),  §  1065 
et  seq. 

Arizona.  —  Laws  (1899),  pp.  74,  75; 
Rev.  Stat.  (1887),  §  2363. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

^  5097. 

California.  — Civ.  Code  (1897),  §  2941. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
2972,  3013. 

Delaware.  —  Rev.  Stat.  (1893),  p.  630, 
c.  83,  §  24. 

Idaho.  —  Rev.  Stat.  (1897),  §  3364. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  95,  par.  10, 

Indiana.  — ■  Horner's  Stat.  (1896),  § 
1091(1. 

Iowa. — Code   (1897),  §  4295. 

Kansas.  —  Gen.  Stat.  (1897),  c.  119, 
§  9  <•/  seq. 

Maine. —  Laws  (1899),  c.  113. 

Minnesota.  — Stat.  (1894),  §4197. 

Mississippi.  —  Anno.   Code  (1892),   § 

2451- 

Missouri. —  Laws(l897),  p.  20i\amend- 
ing  Rev.  Stat.  (1889),  §  7094/i. 

Montana.  —  Civ. Code  (1895),  §  3848. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
4121.  4134. 

Nevada.  —  Comp.  Laws  (1900).  §  2677. 

New  Mexico.  — Comp.  Laws  (1897),  § 
2366. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  4724- 


Oklahoma.  —  Stat.  (1893),  §  3256. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§  3034- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  655,  §§152,  154. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
207. 

South  Carolina.  —  Civ.  Stat.  (1893), 
§  1895. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §4365. 

Utah.  —Rev.  Stat.  (1898),  §2006. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §4564. 

Wisconsin. —  Stat.  (1898),  §  2256. 

Wyoming.  —  Rev.  Stat  (1897),  §  32. 

2.  Precedent.  —  Form  of  notice  asking 
for  entry  of  satisfaction  of  mortgage 
record  for  partial  payments  is  set  out  in 
Neefe  v.  Snyder,  20  Pa.  Co.  Ct.  6. 

3.  Alabama.  —  Civ.  Code  (1896),  § 
1065  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  this  page. 

4.  The  defendant  objected  to  the  in- 
troduction in  evidence  of  this  notice,  on 
the  ground  that  it  did  not  comply  with 
the  statute,  and  because  the  notice  was 
not  signed  by  the  mortgagor  alone,  but 
was  signed  by  Mary  and  M.  T.  Mitchell. 
The  lower  court  overruled  this  objec- 
tion, and  allowed  the  notice  to  be  in- 
troduced in  evidence,  which  ruling  was 
sustained  on  appeal. 

8.  Indiana.  —  Horner's  Stat.  (1896), 
§  1090. 
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executed  and  acknowledged  hy  John  Doe,  the  undersigned  mort- 
gagor, and  by  him  to  you  delivered  on  Xhe  fourth  day  of  March,  a.  d. 
i2,90,  covering  certain  real  estate,  to  wit:  (describing  the  premises),  which 
said  mortgage  was  duly  recorded  in  book  i^,  on  page  102  of  the 
mortgage  records  of  Posey  county,  in  the  state  of  Indiana,  has  been 
by  sa.\6.  John  Doe  fully  paid,  you  are  hereby  required  under  and  by 
virtue  of  the  provisions  of  section  ten  hundred  and  ninety  of 
Horner's  Indiana  Statutes  of  1896,  to  enter  satisfaction  on  the  mar- 
gin or  other  proper  place  in  the  record  of  said  mortgage  which  shall 
operate  as  a  complete  release  and  discharge  thereof. 

Richard  Roe,  Mortgagor. 

2.  Action  to  Recover  Penalty.^ 
a.  Complaint.^ 


See  also  list  of  statutes  cited  supra, 
note  I.  p.  92g. 

1.  Nature  of  Proceeding.  —  The  action 
to  recover  the  penalty  under  Starr  & 
C.  Anno.  Stat.  111.  (1896),  c.  95,  par.  10, 
is  neither  a  criminal  nor  a  quasi  crimi- 
nal case.  Lane  v.  Frake,  70  111.  App. 
303.  See  also  list  of  statutes  cited 
supra,  note  I,  p.  929. 

2.  Parties.  —  Where  a  note  given  by 
husband  and  wife  is  secured  by  a 
mortgage  executed  by  both,  which 
mortgage  recited  that  the  property 
conveyed  therein  belonged  to  both  of 
the  mortgagors,  although  in  fact  it  be- 
longed to  the  wife,  an  action  to  recover 
the  statutory  penalty  for  the  mort- 
gagee's failure  to  enter  satisfaction  of 
the  mortgage  on  the  record  is  properly 
brought  in  the  name  of  both  mort- 
gagors. Thomason  Grocery  Co.  v. 
Mitchell,  114  Ala.  315. 

Allegation  of  Payment.  —  The  com- 
plaint under  Idaho  Rev.  Stat.,  §  3364, 
to  compel  the  discharge  of  a  mortgage 
and  to  recover  damages  and  penalty, 
must  contain  a  direct  and  unequivocal 
allegation  and  payment  of  the  mort- 
gage. Gambel  v.  Canadian,  etc.,  Mort., 
etc.,  Co.,  (Idaho.  1898)  55  Pac.  Rep.  241. 

Precedents.  —  In  Thomason  Grocery 
Co.  V.  Mitchell,  114  Ala.  315,  is  set  out 
the  substance  of  a  complaint  for  pen- 
alty for  failure  to  enter  satisfaction  of 
mortgage. 

In  Neefe  v.  Snyder,  20  Pa.  Co.  Ct. 
6,  plaintiff's  statement  to  recover  full 
amount  of  the  mortgage  and  penalty 
of  one  hundred  dollars  provided  by  the 
act  of  May  9,  1889,  for  failing  to  enter 
partial  payments  on  the  record  of  the 
mortgage,  omitting  formal  parts,  was 
as    follows:     "  Heretofore,   to   wit,  on 


the  20th  day  of  May,  i8<?9,  he,  the  said 
plaintiff,  executed  and  delivered  to  the 
defendant  a  mortgage  of  a  certain  tract 
of  land  located  in  the  town  of  Sweden, 
in  the  said  county  of  Potter,  state  of 
Pennsylvania,  which  said  mortgage  is 
recorded  in  the  records  for  recording 
mortgages  in  said  county  in  mortgage 
book  B,  p.  .570,  etc.,  and  was  given  to 
secure  the  payment  of  a  certain  bond 
bearing  even  date  herewith  for  the  sum 
of  %2,g2g,  with  interest  thereon  in  man- 
ner more  fully  described  in  the  said 
mortgage  and  the  accompanying  bond. 
The  plaintiff  avers  that  from  time  to 
time  he  made  payments  on  the  said 
mortgage  and  bond  to  the  said  defend- 
ant, the  mortgagee  in  the  said  mort- 
gage named,  in  manner  following,  to 
wit:  (setting  out  dates  and  amounts  of 
payments).  That  it  became  the  duty  of 
the  said  Richard  Snyder,  the  mortgagee 
mentioned  in  the  said  mortgage,  to 
enter  upon  the  margin  of  the  record  of 
the  said  mortgage  in  the  recorder's 
office  in  the  said  county,  the  several 
payments  (he  being  tendered  his  legal 
fee  for  his  making  such  entry)  after 
being  requested  so  to  do  by  the  said 
mortgagor;  that  the  said  plaintiff,  he 
being  the  mortgagor  in  the  said  mort- 
gage, on  the  i6th  day  of  March,  1896, 
or  thereabouts,  requested  him,  the  said 
Richard  Snyder,  to  enter  or  cause  to 
be  entered  on  the  margin  of  the  record 
of  the  said  mortgage  each  of  the  said 
payments,  and  all  of  them,  more  than 
three  years  having  elapsed  since  any 
payments  were  entered  on  the  margin 
of  the  said  record  of  the  said  mort- 
gage, and  paid  and  tendered  to  the  said 
defendant  %i  as  his  legal  fee  for  so 
doing;  that  more    than    three   months 
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Form  No.  14247 .' 
(Precedent  in  Livingston  v.  Cudd,  (Ala.  1899)  25  So.  Rep.  805.)* 
\{yenue  and  title  of  court  and  cause  as  in  Form  No.  5901.^^ 
(i)  Plaintiff  claims  of  defendant  the  sum  of  two  Aundred dollars,  for 
the  failure  to  enter  or  have  entered  satisfaction  of  a  mortgage  upon 
the  margin  of  the  record  thereof,  for  t^ree  months  from  the  time  he 
was  requested  in  writing  so  to  do,  by  the  plaintiff;  he,  the  defendant, 
having  received  at  the  time,  he  was  requested  in  writing  to  enter  said 
satisfaction,  payment  and  full  satisfaction  of  the  amount  secured  by 
said  mortgage;  which  said  mortgage  was  executed  by  plaintiff  in  the 
year  iS94,  namely,  in  January  of  said  year,  and  was  payable  to 
defendant.  Said  mortgage  was  recorded  in  the  office  of  the  judge  of 
probate  of  Morgan  county,  Alabama,  on  the  12th  day  of  February, 
1894.  Said  notice  to  defendant  to  mark  said  mortgage  satisfied  as 
above  averred  was  made  in  writing  and  received  by  defendant  before 
the  commencement  of  this  suit. 

\{Concluding  with  signature  of  attorney  as  in  Form  No.  5P(?7.)]* 

b.  Demurrer. 

Form  No.  14248.* 

(Precedent  in  Southern  Bldg.,  etc.,  Assoc,  v.  McCants,  (Ala.  1899),  25  So.  Rep.  9.)' 
[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  1086.')^ 

elapsed  since  the  making  of  the  said  lected  to  pay,  and  therefore  the  plain- 
request  and  the  payment  of  the  said  tiff  brings  this  suit."  This  statement 
fee  of  $/  (that  being  fully  as  much  or  was  held  to  be  insufficient  for  not  show 
more  than  the  amount  of  the  legal  fee  ing  that  the  mortgagor  tendered  for 
for  the  said  services);  that  notwilh-  each  payment  the  sura  of  thirty  cents, 
standing  the  said  request,  and  the  said  the  fee  provided  for  Hy  the  act  of  1868 


payment  of  his  legal  fee  for  so  doing, 
he,  the  said  defendant,  has  wholly 
neglected  and  refused  to  note  all  or  any 
of  the  said  payments  on  the  margin  of 
the  record  of  the  said  mortgage  in  the 
office  of  the  recorder  of  deeds  and 
mortgages  in  and  for  the  said  county, 
although  more  than  three  months  has 
elapsed  since  the  making  the  said  re- 
quest and  the  payment  of  the  said  fee, 
and  the  said  defendant  being  the  holder 
and  owner  of  the  said  mortgage  at  the 
time  of  the  making  the  sa'd  payments 
and  the  making  the  said  request  and 
the  payment  of  the  said  fee,  the  said 
request  having  been  made  in  writing, 
a  copy  of  which  is  hereto  attached,  the 
said  defendant  by  failing  to  so  enter 
any  or  all  of  the  said  payments  on  the 
margin  of  the  said  record  as  aforesaid, 
within  three  months  of  the  making  of 
the  said  request  and  the  payment  and 
tender  of  the  said  fee,  became  indebted 
to  him,  the  said  plaintiff,  in  the  sum  of 
%too,  as  provided  by  Act  of  the  General 
Assembly  of  Pennsylvania,  approved 
the  9th  day  of  May,  1889,  which  said 
sum  the  said  defendant  has  wholly  neg- 


for  entering  the  satisfaction. 

1.  Alabama.  —  Civ.  Code  (1896),  § 
1065  et  seq. 

See  also,  supra,  note  2,  p.  930; 
and,  generally,  the  titles  Complaints, 
vol.  4,  p.  1019,  and  Declarations,  vol. 
6,  p.  244,  for  the  formal  parts  of  a  com- 
plaint or  declaration  in  a  particular 
jurisdiction. 

2.  In  this  case  it  was  held  that  under 
Ala.  Civ.  Code  (1896),  §  1066,  the  mort- 
gagee is  liable  to  a  penalty  for  failure 
to  satisfy  the  record  on  payment  and 
requests  of  the  mortgagor,  notwith- 
standing the  mortgagor  may  have 
parted  with  his  title  to  the  property. 
Livingston  v.  Cudd,  (Ala.  1899)  25  So. 
Rep.  805. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

4.  Alabama.  —  Civ.  Code  (1896),  § 
1065  et  seq. 

See  also  supra,  note  2,  p.  930,  and, 
generally,  the  title  Demurrers,  vol.  6, 
p.  294,  for  the  formal  parts  of  a  de- 
murrer in  a  particular  jurisdiction. 

6.  In  this  case  the  demurrer  to  the 
complaint  was  held    to  be  good,  the 
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(i)  Said  court  does  not  show  that  the  plaintiff  ever  executed  to  the 
defendant  a  mortgage;  (2)  said  court  shows  that  the  instrument 
executed  by  the  plaintiff  was  a  deed  of  trust;  (3)  for  that  the  deed  of 
trust  therein  set  out  is  not  such  a  mortgage  as  that  the  failure  to  mark 
payment  or  satisfaction  of  the  debt  therein  secured  after  demand,  as 
in  said  complaint  alleged,  imposes  a  penalty  on  this  defendant,  or 
entitles  plaintiff  to  maintain  this  action. 

[(^Concluding  with  signature  of  attorney  as  in  Form  No.  7086.y\^ 

e.  Answer.* 

Form  No.  14249.* 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  1322. ) 

The  defendant  answering  the  complaint  of  the  plaintiffs  herein: 

I.  Denies  that  the  plaintiffs  have  fully  paid  off  and  fully  satisfied 
the  said  mortgage  in  the  said  complaint  mentioned,  as  by  said  plain- 
tiffs in  said  complaint  alleged. 

II.  And  further  answering  the  said  complainants,  the  said  defend- 
ant alleges  that  the  sum  of  eight  hundred  and  two  doWsiVS  scad  ninety-one 
cents  remain  due  on  the  said  mortgage  debt. 

Wherefore,  defendant  demands  judgment: 

1.  That  the  said  plaintiffs'  cause  of  action  be  dismissed. 

2.  That  the  said  plaintiffs  take  nothing  thereby. 

3.  That  defendant  have  judgment  against  plaintiffs  for  its  costs 
and  disbursements. 

4.  And  that  the  defendant  have  such  other  and  further  relief  as  to 
the  court  may  seem  meet  and  just  in  equity. 

Jeremiah  Mason,  Attorney  for  Defendant. 

3.  Application  to  Compel  Satisfaction.^ 

court  holding  that  a  trust  deed  to  secure  note  2,  p.  930;  and,  generally,   the  title 

a  debt  due  defendant  is  not  a  mortgage  Answers  in  Code  Pleading,  vol.  i,  p. 

within  the  meaning  of  Ala.  Civ.  Code  799,  and  Pleas  for  the  formal  parts  of 

(1896),  §  1065  et  seq.  an  answer  or  plea  in  a  particular  juris- 

1.  The  matter  to  be  supplied  within  diction. 

[  ]  will  not  be   found  in    the   reported        This  answer  is  based  upon  the  facts 

case.  and   the  answer  set  out  in  Stevens  v. 

2.  Defenses. — As  to  what  may  and  Home  Sav.,  etc.,  Assoc,  (Idaho,  1898) 
what  may  not  be  pleaded  as  a  defense,  51  Pac.  Rep.  779. 

under  Ala.  Civ.  Code  (1896),  §  1066,  in  4.  Statutory  provisions  relating  to  ap- 

an  action  to  recover  penalty  for  failure  plications  to  a  court   for  an   order  or 

to    enter    satisfaction,    see    Walker    v.  decree  to  satisfy  and  discharge  a  mort- 

English,    106   Ala.    369;    Perryman    v.  gage  may  be  found  in 

Smith.  105  Ala.  573.  New  Hampshire.  —  Pub.  Stat.  (1891), 

Counterclaim.  —  To    a    complaint    to  c.  139,  §  4  ^/ j^^. 

recover  a   penalty  for  failure  to  enter  New  York.  —  Birds.  Rev.  Stat.  (1896), 

satisfaction  of  a  mortgage,  defendant  p.  2656,  55  270a  et  seq. 

has  a  right  to  set  up  any  rights  under  Peniisylvania.  —  Laws  (1897),  p.   184 

the  mortgage  by  way  of  counterclaim,  et  seq. 

Stevens  v.    Home    Sav.,    etc.,    Assoc,  South  Carolina.  —  Civ.    Stat.  (1893),  § 

(Idaho,  1898)  51  Pac.  Rep.  986.  1896  et  seq. 

3.  Idaho.  —  Rev.  Stat.  (1897),  §  3364.  See  also  list  of  statutes  cited  supra. 
See  also  list  of  statutes  cited  supra,  note  i,  p.  446. 
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Form  No.  14250.' 

(  Venue,  address  and  commencement  as  in  Form  No.  Jf276)  that  on  the 
fourth  day  oi  March,  a.  d.  iWO,  the  sddd  Richard  Hoe  made,  exe- 
cuted and  acknowledged  a  certain  mortgage  upon  the  following 
described  real  estate  (describing  realty^,  and  on  said  fourth  day  of 
March,  A.  D.  i2>90,  delivered  said  mortgage  to  on^  fohn  Doe  for  the 
purpose  of  securing  the  payment  of  a  certain  promissory  note  dated 
the  sdixdi  fourth  day  of  March,  a.  d.  iWO,  for  the  sum  of  one  thousand 
dollars,  which  said  note  was  on  said  last  mentioned  date  made  and 
executed  by  the  said  Richard  Roe  and  by  him  delivered  to  the  said 
John  Doe,  which  said  promissory  note  by  its  terms  became  due  and 
payable  on  the  fourth  day  oi  March,  a.  d.  i859;  that  afterward,  to 
wit,  on  Xht.  fourth  day  oi  March,  A.  D.  \^99,  the  S2i\6.  Richard  Roe 
made  a  tender  to  the  said  John  Doe  of  the  sum  of  one  thousand  dol- 
lars, together  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum  from  the  saxd  fourth  day  oi  March,  a.  d.  iS90,  which  said 
sum  and  interest  represented  the  amount  in  full  which  was  at  that 
time  due  and  payable  on  said  promissory  note  so  secured  by  the 
mortgage  aforesaid;  that  on  said  fourth  day  of  March,  a.  d,  \Z99, 
upon  making  the  tender  aforesaid,  the  said  Richard  Roe  then  and 
there  requested  the  said  John  Doe  to  make,  execute  and  deliver  to 
him  a  release  of  his  interest  in  the  premises  in  said  mortgage  con- 
veyed as  by  law  required;  that  the  said  John  Doe,  although  so 
requested,  did  then  and  there  neglect  and  refuse  and  hitherto  has 
neglected  and  refused,  and  still  neglects  and  refuses,  to  execute  a 
release  of  his  interest  in  said  premises  conveyed  in  said  mortgage  as 
by  law  he  is  required  to  do. 

Wherefore  your  petitioner,  the  said  Richard  Roe,  brings  here  now  the 
said  sum  of  one  thousand  dollars,  together  with  the  interest  thereon 

Precedents  of  bills  or  petitions  to  com-  March  10,  igoo,  all  persons  interested 

pel   satisfaction   of   mortgages  will  be  in   a   certain  mortgage   given  by  fo /in 

found    set    out    in    German-American  Pendleton  a.nd  Hester  Pendleton,  his  vi'iio. 

Title,  etc.,  Co.  v.  Shallcross,    147    Pa.  to   Albert  Eames,   dated    September   ij, 

St.  485;  Pennock  v.  Stewart,    104    Pa.  185-7,  and  recorded  at  liber j-^cP of  mort- 

St.   184;  Sellers  v.  Benner,  94  Pa.   St.  gages,    page   igo,    upon    the    property 

207;  Eagle  Beneficial    Soc.   Appeal,  75  knoyma.s'Ho. 4 IVest Twenty-second str&^t 

Pa.    St.    226;    Lyons    Appeal,    61     Pa.  in  the  borough  of  Manhattan,  city  and 

St.    15;  Ayres  v.  Wattson,   57   Pa.    St.  county  of  iV^ew  Fi^r,^,  and  bounded  and 

360.  described  as  fol\ows{describingpremises), 

Precedents  of  answers  to  bills  or  peti-  are    required   to   show    cause    on    the 

tions  to  compel    satisfaction    of    mort-  twenty-sixth  day  of  April,  igoo,  before 

gages  will  be  found  set  out  in  Pennock  oneof  the  justices  of  the  Supreme  Court, 

V.  Stewart,   104  Pa.   St.   184;  Sellers  z/.  at /o:jo  o'clock  in  the /(jr^-noon  of  that 

Benner,    94    Pa.    St.    207;    Lohman   v.  day,  at  Part  /.,  special  term  of  the  Su- 

Crouch,  ig  Gratt.  (Va.)  331.  preme  Court,   held  in  the  county  court- 

Notice  to   Show  Canse.  —  Notice  pub-  house,    in    the   borough   of  Manhattan, 

lished    upon    order   of    court   to    show  New  York    City,    why    said    mortgage 

cause  why  satisfaction    should  not  be  should  not  be  discharged  of  record, 
entered   of   record   under   Birds.   Rev.  James  T.  Lewis, 

Stat.   N.  Y.  (1896),  p.  2656,  §  270f,  may  Attorney  for  Petitioner, 

be  as  follows,  as  shown  by  the  follow-  120  Broadway,  New  York  City." 

ing   notice,  copied   from    the    original        \.  New  Hampshire. — Pub.  Stat.  (1S91), 

papers  in  the  case:  c.  139,  §  4  et  seq. 

"  Pursuant  to  an  order  of  Hon.  Henry        See  also  list  of  statutes  cited  supra, 

A.  Bischoff,  made  and  entered  herein  note  4,  p.  932. 
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at  the  rate  of  six  per  cent,  per  annum  from  the  said  fourth  day  of 
March,  A.  D.  i8P^,  to  the  said  fourth  day  of  March,  a.  d.  i8P9,  and 
prays  that  this  court  will  grant  him  a  decree  of  discharge  of  said 
mortgage  and  for  such  other  (^continuing  and  concluding  as  in  Form 
No.  4^76). 

VI.  ACTION  OF  DECEIT  BY  MORTGAGEE  AGAINST   MORTGAGOR. 
Form  No.  14251. 

(Precedent  in  Watson  v.  Jones,  (Fla.  1899)  25  So.  Rep.  679.)' 

[(^Commencement  as  in  Form  No.  6938,  and  after  six  prior  counts  the 
seventh  or  additional  count,  added  to  the  declaration  as  an  amend7nent  by 
leave  of  court,  alleged:')]^  And  because,  to  wit,  on  the  18th  day  of 
August,  1 855,  the  defendant,  then  and  there  being  the  agent  of  one 
John  D.  Gray,  and  for  the  benefit  and  advantage  of  him,  the  said 
defendant,  as  agent  of  John  D.  Gray,  craftily  and  fraudulently  pro- 
cured and  induced  the  plaintiff  to  make  a  loan  of  two  thousand  dollars 
to  sd\6i  John  D.  Gray  on  a  mortgage  upon  certain  real  estate,  which 
real  estate  the  said  defendant  falsely  and  fraudulently  represented 
to  be  free  of  incumbrances,  whereas,  as  defendant  well  knew  or 
ought  to  have  known,  the  said  real  estate  was  subject  to  the  prior 
lien  of  a  judgment  of  this  honorable  court,  of  which  plaintiff  was 
ignorant,  and  which  would  have  prevented  plaintiff  from  making  said 
loan  had  he  had  knowledge  of  it,  and  the  said  defendant  concealed 
and  continued  to  conceal  the  same,  and  the  plaintiff  remained  in 
ignorance  of  it  until  after  the  foreclosing  of  the  said  mortgage,  to  wit, 
on  the  2Jf.th  day  of  November,  iS91,  and  by  reason  of  the  said  judg- 
ment lien  plaintiff  realized  from  the  said  security  upon  the  foreclosure 
thereof  one  thousand  and  fifteen  atid  9  Jf.-100  dollars,  less  than  amount 
to  which  he  was  entitled  under  the  provisions  of  the  decree  of  fore- 
closure, whereby  the  sdixd  one  thousand  and  fifteen  and  9^-100  dollars 
has  been  lost  to  the  plaintiff. 

[And  the  plaintiff  claims  (^continuing  and  concluding  as  in  Form  No. 
6938).]^ 

VII.  ACTION  TO  RECOVER  MONEY  PAID  FOR  FORGED  MORTGAGE. 

Form  No.  14252. 
(Precedent  in  Walker  v.  Conant,  65  Mich.  195.)^ 
[{Commencement  as  ifiFormNo.  694^.)]^     For  that  whereas,  hereto- 
fore, to  wit,  on  the  twenty-fifth  day  of  January,  a.  d.  i8<?5,  the  defend- 
ant held  a  certain  false,  fraudulent,  and  forged  mortgage,  purporting 

1.  It  was  held  in  this  case  that  the  3.  Demurrer  to  this  complaint  was 
court  below  properly  denied  the  motion     overruled. 

to   strike  out  this  count  and  that  the  See  also,   generally,    the   titles  CoM- 

special    demurrer    to    the    declaration  plaints,  vol.  4,  p.  1019;  Declarations, 

should  have  been  overruled.  vol.  6,  p.  244,  for  the  formal  parts  of  a 

See  also,  generally,  the  title  Deceit  complaint,  declaration  or  petition  in  a 

(Action  of),  vol.  6,  p.  106.  particular  jurisdiction;  also,  generally, 

2.  The  matter  to  be  supplied  within  the  titles  Assumpsit,  vol.  2,  p.  294; 
[  ]  will  not  be  found  in  the  reported  Money  Had  and  Received,  aiite,  p. 
case.  360. 
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to  have  been  given,  executed,  acknowledged,  and  delivered  to  her, 
before  said  date,  by  one  Henry  H.  Van  Riper  and  his  wife,  Lydia  A. 
Van  Riper,  upon  the  south-west  quarter  of  section  thirty-two,  in  town 
^ne  south,  of  range  ten  east,  in  the  county  of  Wayne  and  state  of 
Michigan,  and  which  had  then  been  recorded  in  the  register's  office 
for  said  county,  in  Liber  171  of  mortgages,  on  page  313,  and  pur- 
ported to  have  been  given  to  secure  the  payment  of  a  certain  fraudu- 
lent and  forged  promissory  note,  purporting  to  have  been  made  by 
said  Henry  H.  Van  Riper  to  said  defendant,  for  the  principal  sum  of 
^ne  thousand do\\diVs,diVi<l  upon  which  note  said  defendant  then  claimed 
an  accumulated  interest  oi  eighty-three  dollars  and  twetity  cents;  which 
note  and  mortgage  both  said  plaintiff  and  said  defendant  then  sup- 
posed to  be  genuine,  and  also  that  said  mortgage  was  then  a  good  and 
valid  first  lien  upon  said  described  land  for  the  amount  mentioned  as 
aforesaid  in  said  pretended  promissory  note,  and  for  said  further  sum 
claimed  as  aforesaid  as  interest  thereon,  whereas,  in  fact,  said  note 
and  mortgage  were  both  forged,  and  were  without  any  validity 
whatever. 

And  the  plaintiff  avers  that  at  said  date  he  had  in  the  hands  of  his 
agents,  Walker  &>  Walker,  of  Detroit,  the  sum  of  thfee  thousafid  dol- 
lars, and  that  he  had  authorized  them  to  loan  said  sum  on  mortgage 
security,  in  the  name  of  Helen  M.  Dudley,  but  for  the  use  and  benefit 
of  plaintiff. 

And  the  plaintiff  further  avers  that  previous  to  said  January  21, 
A.  D.  \Z85,  one  Edgar  J.  Van  Riper,  claiming  to  be  the  son  of  Henry 
H.  Van  Riper,  sought  to  borrow  of  plaintiff,  through  his  said  agents, 
the  said  sum  of  three  thousand  dollars,  belonging  to  plaintiff  as  aforesaid 
and  said  Edgar  J.  Van  Riper  then  informed  the  said  agents  of  plain- 
tiff of  the  existence  of  said  forged  mortgage  held  as  aforesaid  by 
defendant,  but  falsely  claimed  and  pretended  to  plaintiff's  said  agents 
that  it  was  a  true  and  genuine  mortgage,  and  a  lien  upon  said  described 
land,  and  that  it  must  be  paid;  and  plaintiff  avers  that  said  Edgar  J. 
Van  Riper,  by  his  false  and  fraudulent  representations,  which  were 
then  made  by  him,  induced  the  plaintiff,  by  his  said  agents,  to  pay, 
and  plaintiff  did  pay  to  defendant,  on /a?iuary  26,  a.  d.  tS5J,  the 
amount  of  said  false,  fraudulent,  and  forged  note  and  mortgage,  held 
by  her  as  aforesaid,  to  wit,  the  sum  of  tefi  hundred  atid  eighty-three 
dollars  and  twenty  cents;  and  the  plaintiff,  on  the  same  day,  received, 
through  his  said  agents,  from  said  Edgar  J.  Van  Riper,  a  bond  pur- 
porting to  be  executed  by  said  Henry  H.  Van  Riper,  conditioned  to 
pay  to  Helen  M.  Dudley  the  sum  of  three  thousand  doWsLVS,  and  a  mort- 
gage in  form  upon  said  described  lands,  purporting  to  be  executed 
and  acknowledged  by  said  Henry  H.  Van  Riper  and  Lydia  Van  Riper, 
his  wife,  and  running  to  said  Helen  M.  Dudley,  which  said  bond  and 
mortgage  were  for  the  use  and  benefit  of  plaintiff,  and  were  on  the 
same  day  assigned  by  said  Helen  M.  Dudley  to  the  plaintiff. 

Precedents.  —  The  substance  of  a  com-     plaintiff's  land  is  set  out  in  Rodgers  v, 
plaint  to  recover  money  alleged  to  have     Wittenmyer,  88  Cal.  553. 
been  paid   in  excess  of  sum  due  from         See  also  complaint  set  out  in   sub- 
plaintiff    to  defendant  upon   a  certain  '  stance    in    Ross   v.    Terry,   63    N.    Y. 
mortgage    held     by    defendant     upon     613. 
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And  plaintiff  avers  that  said  bond  and  mortgage,  so  as  last  afore- 
said, purporting  to  be  executed  by  said  Henry  H.  Van  Riper  and  his 
said  wife,  were  never  executed  by  them,  nor  by  either  of  them,  and 
that  both  said  bond  and  mortgage  are  false,  fraudulent,  and  void,  and 
the  signature  thereto  of  Henry  H.  Van  Riper  and  Lydia  A.  Van  Riper 
are  forged,  and  without  validity;  and  plaintiff  avers  that  said  sum 
of  ten  hundred  and  eighty-three  dollars  and  twenty  cents,  which  was 
paid  as  aforesaid  to  said  defendant  by  said  plaintiff,  was  paid  by  him 
without  any  consideration  whatever,  and  under  a  mistake  of  facts,  as 
above  narrated;  and  said  plaintiff  avers  that  he  has  demanded  from 
said  defendant  a  return  of  said  sum  to  himself. 

By  reason  whereof  the  said  defendant  became  liable  to  pay  to  said 
plaintiff  said  sum  of  money;  and,  being  so  liable,  the  said  defendant 
afterwards,  in  consideration  thereof,  undertook  and  promised  to  pay 
the  said  sum  on  request;  yet  the  said  defendant,  though  often 
requested  to  so  do,  has  disregarded  her  said  promise,  and  has  not 
paid  said  sum  of  money,  or  any  part  thereof  (to  the  plaintiff's  damage 
of  two  thousand doWdirs;  and  therefore  he  brings  suit). 

[(^Concluding  with  signature  of  attorney  as  in  Form  No.  fiP.^.)]^ 

VIII.  INDICTMENT  FOR  CONVEYING  LAND  WITHOUT  NOTICE 
OF  PRIOR  INCUMBRANCE. 

Form  No.  14253.' 

(Precedent  in  Com.  v.  Williams,  127  Mass.  285.)' 

[{Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]^ 
unlawfully  and  fraudulently  did  convey  in  mortgage  to  onQ  Robert  R. 
Perkins  certain  real  estate  situated  in  said  Boston  (^describing  it  by 
metes  and  bounds^;  that  ^da6.  Perkins  thtn  and  there  did  pay  to  said 
Williams  for  said  conveyance  a  valuable  consideration,  to  wit,  the 
sum  of  one  hundred  and  forty-eight  dollars  and  ninety-eight  cents; 
that  there  was  then  and  there  an  incumbrance  existing  upon  said  real 
estate,  to  wit,  a  mortgage,  by  virtue  of  a  deed  of  mortgage  from  said 
Williajns  to  one  Thomas  C.  Bacon,  bearing  date  ihe  fifteenth  day  of 
September,  in  said  year  one  thousand  eight  hundred  and  seventy-seven; 
that  said  deed  of  mortgage  had  not  been  before  said  seventeetith  day 
of  said  December,  nor  was  it  then  and  there  at  the  time  he,  said 
Williams,  did  convey  said  real  estate  as  aforesaid  to  said  Perkins,  nor 
at  any  time  theretofore,  in  any  way  discharged  or  released;  that  said 

1.  The  matter  to  be  supplied  within  See  also  Com.  v.  Harriman,  127 
[  ]  will  not  be  found  in  the  reported  Mass.  287,  which  was  an  indictment 
case.  for  unlawfully   and   fraudulently  con- 

2.  Massachusetts.  —  Pub.  Stat.  (1882),  veying  a  certain  parcel  of  real  estate, 
c.  203,  ^  67.  for    valuable    consideration,    to    John 

3.  It  was  held  that  a  conviction  un-  Joyce,  which  wat>  then  and  there  in- 
der  this  indictment  could  not  be  sup-  cumbered  by  a  mortgage,  to  Samuel 
ported  by  proof  that  the  defendant,  to  Tuttle,  made  by  the  defendant,  and 
secure  release  from  arrest,  gave  a  note  dated  May  2,  1873,  without  informing 
secured  by  the  mortgage  in  question  in  the  said  Joyce  of  the  existence  of  the 
settlement  of  his  debt  to  the  grantee,  incumbrance  before  payment  of  the 
and  costs  of  suit  thereon.  consideration. 
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Williams^  then  and  there  well  knowing  said  incumbrance  to  then  exist 
on  said  real  estate,  did  not,  before  said  consideration  was  paid  as 
aforesaid,  make  known  in  any  manner  to  said  Perkins  the  existence 
thereof;  but  then  and  there  did  unlawfully  and  fraudulently  convey 
said  real  estate  to  said  Perkins,  in  manner  and  form  as  aforesaid, 
without,  before  said  consideration  was  paid  as  aforesaid,  informing 
him,  said  Perkins,  of  the  existence  and  nature  of  said  incumbrance, 
so  far  as  he,  said  Williams,  then  and  there  had  knowledge  thereof, 
against  the  peace  [(continuing  and  concluding  as  in  Form  No.  106dff).\ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found   in  the  reported 
case. 
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I.  Notice  of  motion,  938. 

1.  By  Party  or  Attorney,  938. 

a.  In  General,  939. 

b.  Appearing  for  Motion  Only,  944. 

2.  By  Register  or  Clerk,  944. 
11.  ORDER  TO  SHOW  CAUSE,  945. 

III.  MOTION,  946. 

1.  In  General,  947. 

2.  Precedents,  948. 

a.  Generally,  948. 

b.  By  Amicus  Curia,  950. 

I.  NOTICE  OF  MOTION. 
.    1.  By  Party  or  Attorney.^ 


1.  Necessity  for  Notice.  —  Motions, 
except  for  orders  of  course,  shall  be 
brought  only  upon  notice.  Minn.  Su- 
preme Ct.  Rules,  No.  11;  N.  Dak.  Su- 
preme Ct.  Rules,  No.  XXVII. 

Notice  shall  be  given  of  all  motions, 
except  such  as  are  filed  in  open  court 
on  the  call  of  the  docket,  and  except 
motions  for  certiorari  made  prior  to 
the  statement  of  the  case.  Ind.  Su- 
preme Ct.  Rules,  No.  XIV;  Ind.  App. 
Ct.  Rules,  No.  XIV. 

Motions  made  in  a  cause  after  judg- 
ment or  after  the  time  assigned  for 
hearing  of  causes  from  the  district 
from  which  it  was  appealed  will  be 
heard  only  upon  proof  of  service  of 
reasonable  notice  of  such  motion  upon 
the  adverse  party.  Iowa  Supreme  Ct. 
Rules,  §  52. 

No  motion  will  be  heard  without 
notice  to  the  opposite  party,  when  an 
appearance  of  such  party  has  been 
entered,  except  when  the  party  is  in 
default  or  when  the  cause  is  reached 
on  the  call  of  the  calendar.  III.  Cir. 
Ct.  Rules,  No.  II. 

Notice  of  motion  is  not  necessary  ex- 
cept when  the  code  requires  it  or  when 
directed  bv  the  court  or  a  judge  in 
pursuance  ...lereof.  Hill's  Anno.  Laws 
Oregon  (1892),  §  524. 


See  also  the  statutes  and  rules  of 
court  cited  infra,  this  note. 

How  Given  —  In  IVriiing:  —  In  certain 
cases  when  a  notice  of  motion  is  re- 
quired it  must  be  in  writing. 

California.  —  Code  Civ.  Proc.  (1897), 
§  loio;  Flateau  v.  Lubeck,  24  Cal.  364; 
Borland  v.  Thornton,  12  Cal.  440. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§  372;  Supreme  Ct.  Rules,  No.  XXIII. 

Idaho.  —  Rev.  Stat.  (1887),  §4882. 

Illinois.  — Cir.  Ct.  Rules,  No.  12. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
556. 

Michigan.  —  Mason  v.  Kellogg,  38 
Mich.  132. 

Montana.  —  Dist.  Ct.  Rules,  No.  8. 

Nebraska. — Comp.  Stat.  (1899),  §6:66. 

Nevada.  —  Killip  v.  Empire  Mill  Co., 
2  Nev.  34. 

New  fersey.  —  Hunt  v.  Langstroth, 
9  N.  J.  L.  223;  Tillou  V,  Hutchinson, 
15  N.  J.  L.  178. 

New  York.  —  Gilbert  v.  Columbia 
Turnpike  Co.,  3  Johns.  Cas.  (N.  Y.) 
107;  Pearson  v.  Lovejoy,  53  Barb. 
(N.  Y.)  407. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5123. 

Oklahoma.  —  Stat.  (1893),  §  4428. 

Rhode  Island, — Gen.  Laws  (1896),  c. 
241,  §  I. 
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a.  In  General. 
Form  No.  14254. 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff,        j 
against  \ 

Richard  Roe,  defendant.  ^  ) 


South  Carolina.  —  Ex  p.  Apeler,  35 
S.  Car.  417. 

South  Dakota.— C\T.  Ct.  Rules,  No.  VI. 
IVashington. — Supreme    Ct.    Rules, 
No.  XVIII,  §  r. 

Wisconsin.  —Stat.  (1898),  §  2818. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2510. 

Service   of   Copy   Motion.  —  In    some 

states  a  copy  of  the   motion  must  be 

served   on    the   opposite    party  or   his 

attorney. 

District  of  Columbia. — Com.  L.  Ct. 
Rules,  No.LXXXVIII;  Eq.  Ct.  Rules, 
No.  V. 

Montana.  —  Supreme  Ct.  Rules,  No. 
IX.  §  I. 

Vermont.  — Co.  Ct.  Rules,  No.  XIX. 

Oral  or  Written. — The  "reasonable 
notice "  required  by  Conn.  Gen.  Stat. 
{1888),  §  894,  may  be  any  notice,  whether 
written  or  oral,  which  the  judge  to 
whom  the  application  is  made  may 
deem  and  find  to  be  reasonable  under 
the  particular  circumstances  of  the  case, 
but  in  ordinary  cases  written  notice 
should  be  given  and  signed  by  the  de- 
fendant or  his  attorney.  Conn.  Super. 
Ct.  Rules,  No.  VII,  §  5. 

Entry  on  Motion  Docket.  —  In  some 
states  notice  of  motion  is  given  by  the 
filing  of  the  motion  and  entry  thereof  in 
the  motion  docket. 

Arizona.  —  Rev.  Stat.  (1887),  §  923. 

Florida.  — Rev.  Stat.  (1892),  §  1390. 

Montana.  —  Dist.  Ct.  Rules,  No.  8. 

Nebraska.  —  Ct.  Rules,  No.  IV. 

Texas.  —  Rev.  Slat.  (1895),  art.  1458; 
Dist.  Ct.  Rules,  No.  XXI. 

lUoBtrations.  —  For  forms  of  notices 
of  motion  in  the  various  states  see  as 
follows: 

Alabama.  —  Forms  Nos.  2955,  297S, 
^645,  9294. 

California.  —  Forms  Nos.  1133.  1900, 
3080,  3082,  5453,  6567,  7614,  9299. 

Colorado.  —  Forms  Nos.  2206,  2209, 
2210. 

Connecticut.  —  Form  No.  3083. 

Florida.  —  Eldridge  v.  Wightman,  20 
Fla.  687. 

Illinois.  —  Watson  v.  Reissig.  24  111. 
282;  Form  No.  4301. 

Indiana, — Forms  Nos.  1897,  1898. 


Kansas.  —  Forms  Nos.  2322,  8828, 
8829. 

Kentucky.  —  Form  No.  9216. 

Massachusetts.  —  Form  No.  4302. 

Nebraska.  —  Forms  Nos.  3076,  12193. 

New  Jersey.  —  Forms  Nos.  3077,  3078, 
4303,  88og,  11785,  11792,  II797- 

Neiu  York.  —  Forms  Nos.  467,  1131, 
1132,  1134,  1135,  1136,  1137,  1138,  1143. 
1157,  2323,  2332,  3075,  3079,  3081,  3206 
3477,  3880,  4304,  4333,  4339,  4831,  5449, 
6112,  6422,  6489,  6573,  6585.  6954,  7376, 
7567,  7865,  7978,  8198,  8376,  8796,  8808, 
8817,  8825,  10965,  11039,  11081,  11095, 
11549,  11587,  11798,  12197,  12453. 

North  Carolina.  —  State  v.  Brown,  70 
N.  Car.  27;  James  v.  Western  North 
Carolina  R.  Co.,  123  N.  Car.  299;  Forms 
Nos.  1158,  8810. 

Ohio.  —  Form  No.  6526. 

South  Carolina.  —  Form  No.  5456. 

Virginia.  —  Forms  Nos.  1159,  3540, 
4714,  6256,  8842. 

West  Virginia.  —  Forms  Nos.  3010, 
4466. 

Wyoming.  —  Form  No.  1901. 

United  States. — Virginia  v.  Tennes- 
see, 158  U.  S.  267;  Forms  Nos.  586, 
588,  1899,  3581,  5336. 

1.  Entitling —  Generally.  —  When  no- 
tice of  motion  is  required  to  be  served, 
it  shall  state  the  names  of  the  parties 
to  the  action  or  proceeding  in  which  it 
is  to  be  made. 

Iowa.  —  Code  (1897),  §  3835;  East- 
man V.  Moore,  14  Iowa  586. 

Kansas. — Gen.  Stat.  (1897),  c.  95,-5 
556. 

Nebraska. — Comp.  Stat.  (1899),  §  6166. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),   § 

5^23- 

Oklahoma.- Stat.  (1893),  §  4428. 

Wyoming. — Rev.  Stat.  (1887),  §  2510. 

And  shall  also  contain  the  title  of  the 
court.  S.  Dak.  Cir.  Ct.  Rules,  No.  VI. 
And  the  notice  should  be  entitled  in  the 
court  in  which  the  motion  is  made,  the 
statute  providing  that  the  title  of  the  ac- 
tion shall  not  be  changed  in  conse- 
quence of  an  appeal  going  only  to  "  the 
title  of  the  action  "  and  not  to  the  name 
or  style  of  the  court.  Clickman  v. 
Clickman,  i  N.  Y.  611. 
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Please  take  notice  that*  upon  the  two  aflfidavits,i  copies  of  which 
are  herewith  served  upon  you,  ^and  {enumeratiiig  any  of  the  pleadings  or 
proceedings  filed  or  served  and  relied  upon^,^  the  undersigned  will  move 


For  the  method  of  entitling  papers  in 
the  various  states  see  the  titles  Com- 
plaints, vol.  4,  p.  loig;  Demurrers, 
vol.  6,  p.  310. 

Use  of''"  Et  Al."  — A  notice  of  motion 
which  gives  the  name  of  the  first 
named  defendant,  followed  by  the  ab- 
breviation '' et  al.,"  is  sufficient  in  the 
absence  of  proof  that  the  adverse  party 
has  in  any  way  been  misled  or  preju- 
diced by  the  failure  to  insert  the  names 
of  all  the  defendants.  Jerauld  County 
V.  Williams,  7  S.  Dak.  196. 

Motion  Affecting  Tivo  Suits.  — Where 
the  motion  relates  to  two  suits,  it 
should  properly  be  entitled  in  both. 
Kellogg  V.  Coller,  47  Wis.  649. 

Error  in.  Effect  of.  —  An  error  in  en- 
titling is  merely  technical  and  not 
ground  of  reversal.  Kellogg  v.  Coller, 
47  Wis.  649.  And  objection  to  the  en- 
titling of  a  motion  should  be  made  be- 
fore argument.  Roosevelt  v.  Dean,  3 
Cai.  (N.  Y.)  105. 

But  where  the  motion  seeks  to  set 
aside  certain  proceedings  because 
wrongly  entitled  and  the  notice  of 
motion  is  itself  wrongly  entitled,  the 
motion  will  be  denied.  Hawley  v. 
Donnelly,  8  Paige  (N.  Y.)  415. 

1.  Enumerating  Motion  Papers.  —  The 
notice  must  specify  the  papers  upon 
which  the  motion  will  be  made. 

California.  —  Freeborn  v.  Glazer,  10 
Cal.  337. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95, 
§556. 

Montana.  —  Dist.  Ct.  Rules,  No.  8. 

Nebraska. — Comp.  Stat.  (1899).  §  6166. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5123. 

Oklahoma.  — Stat.  (1893),  §4428. 

South  Dakota.  —  Cir.  Ct.  Rules,  No. 
VI. 

Wisconsin.  —  Stat.  (1898),  §  2817  and 
note. 

Wyoming.  — Rev.  Stat.  (1887),  §  2510. 

But  a  notice  of  motion  is  not  fatally 
defective  because  of  the  omission  to 
specify  therein  the  motion  papers, 
where  the  nature  of  the  motion  ap- 
prises the'  opposite  party  that  it  is 
based  upon  the  record.  Browne  v. 
Taylor,  6g  N.  Y.  627. 

2.  Service  of  Copy  Papers.  —  Copies  of 
the  papers  upon  which  a  motion  is 
founded  should  be  served  with  the 
notice. 


District  of  Columbia.  —  Com.  L. 
Rules,  No.  LXXXVIII;  Eq.  Rules, 
No.  V. 

/Wwwrt.— App.  Ct.  Rules,  No.  XIV. 

Io7ua.  —  Code  (1897),  g  3835;  Su- 
preme Ct.  Rules,  §  52. 

Michigan.  —  Cir.  Ct.  Rules,  No.  19 
(b);  Ch.  Rules,  No.  15. 

NewYork.  —  Hun's  Ct.  Rules  (1896), 
No.  21;  Brown  v.  Ricketts,  2  Johns.  Ch. 
(N.  Y.)  425;  Cards  v.  Fitzroy,  Col.  &  C, 
Cas.  (N.  Y.)  69. 

Except  such  as  have  been  previously 
filed  or  served  in  the  same  action  or 
proceeding. 

Idaho.  —  Rev.  Stat.  (1887),  §  4882, 

Minnesota.  —  Supreme  Ct.  Rules> 
No.  II. 

North  Dakota.  —  Supreme  Ct.  Rules, 
No.  XXVII. 

South  Dakota.  —  Cir.  Ct.  Rules,  No. 
VI. 

Wisconsin.  —  Stat.  (1898),  §  2817  and 
note. 

And  where  all  the  papers  are  not 
served  on  the  opposing  attorney,  the 
motion  should  not  be  granted  if  ob- 
jection be  made  at  the  hearing;  and  it 
is  not  a  sufficient  answer  to  the  ob- 
jection that  the  party  moved  against 
did  not  ask  that  the  papers  be  served. 
Smith  V.  Seattle,  etc.,  R.  Co.,  (Supreme 
Ct.  Gen.  T.)  19  N.  Y.  Supp.  742. 

Bequisites  of  Copy  Papers  —  Generally. 
—  Copies  of  affidavits  must  be  accurate 
and  complete,  and  if  essentially  de- 
fective the  motion  cannot  be  heard. 
Chesebro  v.  Chesebro,  21  Mich.  406,  in 
which  case  it  was  held  that  the  omis- 
sion of  the  jurat  rendered  the  copy 
essentially  defective. 

But  in  Netv  York,  defects  in  copies 
of  motion  papers,  which  do  not  exist  in 
the  papers  themselves,  are  properly  dis- 
regarded. Chatham  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  i  Hun  (N.  Y.)  702. 
And  the  copy  of  the  affidavit  served 
on  the  opposite  party  with  a  notice  of 
motion  need  not  be  signed  with  the 
name  of  deponent,  nor  need  it  have  a 
jurat.  Livingston  v.  Cheetham,  2 
Johns.  (N.  Y.)  479;  Union  Furnace  Co. 
V.  Shepherd,  2  Hill  (N.  Y.)  413.  See, 
however.  Chase  v.  Edwards.  2  Wend. 
(N.  Y.)  283. 

Entitling. — The  motion  papers  should 
be  entitled  in  the  cause  in  which  the 
motion   is    made.     Pell    v.    Jadwin,    3 
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this  court, ^  at  a  special  term  thereof  to  be  held  at  the  county  court- 
house in  the  village  of  Riverhead^^  on  the  twenty-first  day  of  March, 
igOO,^  at  ten  o'clock  in  the/(9r<fnoon  (or  at  the  opening  of  the  court). 


Johns.  (N.  Y.)  448;  Phelps  v.  Hall,  5 
Johns.  (N.  Y.)  367;  Miller  v.  Dows, 
(Supreme  Ct.  Spec.  T.)  2  How.  Pr.  (N. 
Y.)  98.  And  where  the  motion  affects 
two  causes  the  papers  should  be  en- 
titled in  both.  Parent  v.  Kellogg, 
(Supreme  Ct.  Spec.  T.)  i  How.  Pr.  (N. 
Y.)  70.  But  where,  at  the  time  of 
making  the  affidavit,  there  is  no  cause 
pending  in  the  court,  the  affidavit 
should  not  be  entitled.  Haight  v. 
Turner,  2  Johns.  (N.  Y.)  371;  People  ~j. 
Tioga  C.  PI..  I  Wend.  (N.  Y.)  291; 
Peoples/.  Dikeman,  (Supreme  Ct.  Spec. 
T.)  7  How.  Pr.  (N.  Y.)  124;  Matter  of 
Bronson,  12  Johns.  (N.  Y.)  460. 

Where  both  notice  and  affidavit  are 
wrongly  entitled  by  reversing  the  par- 
ties and  putting  the  defendant  in  the 
place  of  the  plaintiff,  the  error  is  fatal. 
Parkman  v.  Sherman,  i  Cai.  (N.  Y.) 
344  (distinouishin^  Ryers  v.  Hillyer,  i 
Cai.  (N.  Y.)  112,  in  which  case  the  par- 
ties were  reversed  in  the  title  of  the 
notice,  yet  in  that  of  the  affidavit  were 
rightly  named,  so  that  there  was  a 
proper  title  to  rectify  the  mistake). 
And  where  the  motion  papers  are 
wrongly  entitled  and  the  motion  seeks 
to  set  aside  some  proceeding  for  that 
cause,  the  motion  will  be  denied. 
Hawley  v.  Donnelly,  8  Paige  (N.  Y.) 

415- 

See  further  the  following  cases,  to 
wit:  Whipple  v.  Williams,  i  Mich.  115; 
Felt  V.  Hyde,  (Supreme  Ct.  Spec.  T.)  i 
How.  Pr.  (N.  Y.)  64;  Foote  v.  Emmons, 
(Supreme  Ct.  Spec.  T.)  2  How.  Pr. 
(N.  Y.)  8g;  Rowell  v.  Crofoot,  3  How. 
Pr.  (N.  Y.)  15. 

Venue.  —  When  a  motion  must  be 
confined  to  the  district  where  a  cause 
is  to  be  tried  or  to  a  county  adjoining 
that  district,  the  moving  papers  must 
show  affirmatively  that  the  motion  is 
made  in  such  district  or  county.  Dodge 
V.  Rose,  (Supreme  Ct.)  i  Code  Rep. 
(N.  Y.)  123. 

Interlineations  and  Erasures.  —  Where 
the  motion  papers  are  badly  defaced 
with  interlineations  and  erasures,  the 
motion  may  be  denied  for  that  reason. 
Henry  v.  Bow,  (Supreme  Ct.  Spec.  T.) 
20  How.  Pr.  (N.  Y.)  215. 

Numberino  Folios.  —  Where  the  mo- 
tion to  set  aside  a  complaint  is  based 
upon  the  technical  ground  that  the 
folios  are  not  numbered,  it  will  be  de- 


nied when  the  moving  papers  are  open 
to  the  same  objection.  Sawyer  v. 
Schoonmaker,  (Supreme  Ct.  Spec.  T.) 
8  How.  Pr.  (N.  Y.)  198. 

1.  Name  of  Court  or  Judge.  —  When  no- 
tice of  motion  is  required,  the  name  of 
the  court  or  judge  before  whom  it  is  to 
be  made  must  be  stated  therein. 

Illinois.  — Cir.  Ct.  Rules,  No.  12. 

Io7va.  —  Code  (1897),  §  3835. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
556. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6166. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5123. 

Oklahoma.  —  Stat.  (1893),  §  4428. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2510. 

Where  the  motion  should  be  ad- 
dressed to  a  judge  of  the  court  and  not 
to  the  special  term,  the  words  "  at  the 
next  special  term,"  etc.,  in  the  notice  of 
motion,  after  the  name  of  the  judge, 
may  be  rejected  as  surplusage.  People 
V.  Sessions,  (Supreme  Ct.  Spec.  T.)  ro 
Abb.  N.  Cas.  (N.  Y.)  192. 

2.  Place  of  Hearing.  —  The  notice 
should  designate  the  place  of  hearing. 

Illinois. — Cir.  Ct.  Rules,  No.  12. 

Iowa.  —  Code  (1897),  §  3835. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
556. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6166. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5123. 

Oklahoma.  —  Stat.  (1893),  §  4428. 

South  Dakota.  —  Cir.  Ct.  Rules,  No. 
VI. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2510. 

But  see  Bodwell  v.  Willcox,  2  Cai. 
(N.  Y.)  104,  in  which  it  was  held  that 
notice  of  motion  need  not  specify  the 
place  where  to  be  brought  on.  Every 
one  knows  where  the  different  terms 
are  held. 

A  notice  that  motion  will  be  made  be- 
fore the  circuit  judge  holding  the  circuit 
court  in  Lewis  county  is  not  defective 
for  failing  to  state  the  place  of  holding 
the  court.  Brown  v.  State,  S  Heisk. 
(Tenn.)  871. 

3.  Designating  Day.  —  The  notice 
should  state  the  date  on  which  it  is  to 
be  made. 

Iowa.  —  Code  (1897),  §  3835. 
Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
556. 
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or  as  soon  thereafter  as  counsel  can  be  heard^  (or  ivill  move  before 
Hon.  John  Marshall,  a  justice  of  the  Supreme  Court, "^  at  chambers 
in  Riverhead,"^  on  the  twenty-first  day  of  March,  1900,^  at  ten  o' clock 
in    the  forenoon^,    forf    an    order    {Here    state    order   desired^    and 


Nebraska.  —  Comp.  Stat.  (1899),  § 
6166. 

Ohio.  —  Bales'  Anno.  Stat.  (1897),  § 
5123. 

Oklahoma.  —  Stat.  (1893),  §  4428. 

South  Dakota.  —  Cir.  Ct.  Rules,  No. 
VI. 

Wyoming.  —  Rev.  Stat.  (1887),  §2510. 

United  States.  —  Glenny  v.  Langdon, 
94  U.  S.  604. 

And  the  notice  of  motion  must  specify 
one  certain  term  only  when  the  motion 
will  be  brought  on,  and  it  cannot  be 
made  in  the  alternative.  Thus  where 
notice  was  given  for  ''  the  second  Monday 
of  the  next  May  term,"  provided  the 
court  would  entertain  and  hear  the  mo- 
tion at  said  term;  if  not,  then  the  mo- 
tion would  be  made  "on  the  first 
Tuesday  oi  fune  next,"  etc.,  it  was  held 
bad.  Crane  v.  Crofoot,  (Supreme  Ct. 
Spec.  T.)  I  How.  Pr.  (N.  Y.)  191.  And 
the  motion  must  be  made  on  the  day 
specified  in  the  notice.  Cheatham  v. 
Howell,  6  Yerg.  (Tenn.)  311.  But  when 
court  is  not  held  on  the  first  day  of  a 
term,  a  notice  given  that  a  motion  will 
be  made  on  that  day  stands  adjourned 
and  may  be  taken  up  on  the  first  day  on 
which  a  court  is  formed.  Com.  v.  Mc- 
Clelland, Hard.  (Ky.)  31.  And  where 
notice  is  given  for  the  fourth  day  of  July, 
which  is  a  legal  holiday,  the  motion 
should  be  made  on  the  fifth.  Matter 
of  Flushing  Ave.,  loi  N.  Y.  678. 

In  Kentucky,  notice  of  motion  without 
specifying  any  day  of  the  term  is  good 
and  may  be  taken  up  on  any  day  in  the 
county  court.  Dye  v.  Knox,  i  Bibb 
(Ky.)  573.  And  notice  of  motion  for 
the  "  next  term  "  is  good  without  men- 
tioning any  particular  day.  Avery  v. 
Cadugan,  i  Cow.  (N.  Y.)  230.  And  if 
it  add  a  particular  day  for  the  motion, 
which  is  several  terms  forward,  this 
may  be  rejected  as  surplusage.  Jack- 
son V.  Brownson,  4  Cow.  (N.  Y.)5i. 

Notice  of  motion  for  the  "next  spe- 
cial or  adjourned  term  of  *  *  *  to  be 
held  *  *  *  on  the  twenty-eighth  day," 
etc.,  is  suflScient  where  the  opposite 
party  is  not  misled.  Blake  v.  Sher- 
man. 12  Minn.  420. 

1.  "  Or  as  Soon  Thereafter  as  Counsel  can 
be  Heard." — The  words  "or  as  soon 
thereafter   as   counsel  can  be  heard," 


usually  inserted  in  the  notice  of  mo- 
tion, are  unnecessary.  Anonymous,  i 
Johns.  (N.  Y.)  143. 

2,  See  supra,  note  i,  p.  941. 

3,  See  supra,  note  2,  p.  941. 

4.  See  supra,  note  3,  p.  941. 

5.  Nature  of  Order  Desired — Generally. 
—  Where  notice  of  motion  is  required, 
it  shall  state  the  nature  and  terms  of 
the  order  or  orders  to  be  applied  for. 

Indiana.  —  Supreme  Ct.  Rules,  No. 
XIV;  App.  Ct.  Rules,  No.  XIV. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
556. 

Nebraska.  —  Comp.  Stat.  (1899),  1^ 
6166. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5123. 

Oklahoma.  — Stat.  (1893),  §  4428. 

lVyo>ning. — Rev.  Stat.  (1887).  g  2510. 

And  a  party  is  confined  to  the 
grounds  of  relief  stated  in  his  notice  of 
motion.  Ford  v.  Com.,  Litt.  Sel.  Cas. 
(Ky.)  3;  Alexander  v.  Esten,  i  Cai. 
(N.  Y.)  152;  De  Walt  v.  Kinard,  19  S. 
Car.  286.  But  a  notice  of  motion  may 
ask  in  the  alternative  two  different 
modes  of  relief,  although  if  the  party  is 
not  entitled  to  one  of  these  the  costs  of 
allowing  the  motion  will  be  allowed  to 
the  opposite  partv.  Smith  v.  Jones, 
(Albany  Spec.  T.)  2  Code  Rep.  (N.  Y.) 
33.  And  an  order  will  not  be  reversed 
because  the  ground  was  not  sufficiently 
pointed  out  in  the  notice  of  motion  if  it 
was  fully  stated  in  the  moving  affida- 
vits. Livermore  v.  Bainbridge,  (Su- 
preme Ct.  Gen.  T.)  14  Abb.  Pr.  N.  S. 
(N.  Y.)  227.  See  also  Pick  v.  Glickman, 
54  111.  App.  646. 

"Or  for  Such  Other  Rule,"  etc.  — The 
words  "  or  for  such  other  rule  or  order 
as  the  court  should  direct  upon  the 
premises,"  for  more  abundant  caution, 
should  be  inserted  in  every  notice  of 
motion  where  the  nature  of  the  relief 
to  be  granted  is  in  the  least  doubtful. 
It  answers  the  same  need  in  a  notice  as 
the  prayer  for  general  relief  in  a  bill, 
for  although  the  specific  rule  sought  may 
be  refused,  another  may  then  be  granted 
adapted  to  the  case  made  in  the  affida- 
vits of  both  sides,  whereas,  if  the  notice 
should  stop  with  seeking  a  particular 
rule,  it  is  doubtful  whether  another 
could  be  made  if  objected  to  for  the 
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grounds^  therefor),  or  for  such  other  or  further  relief  as  may  be  just,* 
together  with  the  costs  ^  of  this  motion.| 
March  12,  igOO* 

Jeremiah  Mason, 
Attorney  for  Richard  Roe.^ 


narrowness  of  the  notice.  People  v. 
Turner,  i  Cal.  152;  Landis  v.  Olds,  g 
Minn.  90;  Jackson  v.  Stiles,  i  Cow.  (N. 
Y.)  134;  Ferguson  v.  Jones,  12  Wend.  (N. 
Y.)  240;  Barstow  v.  Randall,  5  Hill 
(N.  Y.)  518;  Rogers  v.  Toole,  11  Paige 
(N.  Y.)  212;  Bissell  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  Barb.  (N.  Y  .)  385. 
But  if  a  party  has  mistaken  the  practice 
and  moved  for  an  order  to  which  he 
was  not  entitled,  it  must,  in  general,  be 
discretionary  with  the  court  whether  to 
grant  other  relief  under  these  general 
wordsor  to  deny  the  motion.  Van  Slyke 
V.  Hyatt,  46  N.  Y.  259. 

1.  Grounds  of  Motion.  — The  notice  of 
motion  shall  specify  the  grounds  of  the 
motion.  Payne  v.  Payne,  8  B.  Mon. 
(Ky.)3gi;  Mont.  Dist.  Ct.  Rules,  No. 
Vni;  S.  Dak.  Cir.  Ct.  Rules,  No.  VI. 
And  as  it  is  the  purpose  of  the  notice  to 
acquaint  the  defendant  of  the  grounds 
on  which  he  is  to  be  proceeded  against, 
if  it  be  so  plain  that  defendant  cannot 
mistake  its  object,  it  is  sufficient,  how- 
ever waqting  it  may  be  in  form  and 
technical  accuracy.  Board  of  Educa- 
tion V.  Parsons,  22  W.  Va.  30S. 

2.  See  supra,  note  5,  p.  942. 

3.  Costs  of  motion  must  always  be 
asked  in  the  notice  of  motion  or  in  the 
order  to  show  cause,  otherwise  such 
costs  cannot  be  taken  upon  a  default. 
Crippen  v.  Ingersoll,  10  Wend.  (N.  Y.) 
603;  Ford  V.  Walsworth,  22  Wend.  (N. 
Y.)  657;  Saratoga,  etc.,  R.  Co.  v.  Mc- 
Coy, (Supreme  Ct.  Spec.  T.)  9  How.  Pr. 
(N.  Y.)  339;  Jones  v.  Cook,  11  Hun  (N. 
Y.)  230;  Chase  v.  Chase,  29  Hun  (N.  Y.) 
527.  But  if  the  opposing  party  appears 
and  contests  a  motion,  costs  may  be 
allowed  at  the  discretion  of  the  court, 
although  they  were  not  asked  in  the 
notice  of  motion.  Jones  v.  Cook,  11 
Hun  (N.  Y.)  230.  And  although  de- 
manded in  the  notice  of  motion,  motion 
costs  will  not  be  granted  where  the 
party  succeeding  demands  too  much  in 
his  motion.  Whipple  v.  Williams,  4 
How.  Pr.  (N.  Y.)  28;  Bates  v.  Loomis, 
5  Wend.  (N.  Y.)  78;  Corbin  v.  George, 
(Supreme  Ct.  Spec.  T.)  2  Abb.  Pr.  (N, 
Y.)  465;  Steam  Nav.  Co.  v.  Weed,  (Su- 
preme Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.) 
50;    Penfield   v.    White,  (Supreme   Ct. 


Spec.  T.)  8  How.  Pr.  (N.   Y.)  87:  Mc- 
Kenzie  v.  Hackstaff,  2  E.  D.  Smith  (N. 

Y.)75- 

4.  Length  of  Notice.  —  As  to  the  length 
of  notice  required,  see  as  follows,  to 
wit: 

Arizona.  —  Rev.  Stat.  (1887),  §  925. 
California.  —  Code  Civ.  Proc.  (1897), 
§  1005  ;  Supreme  Ct.   Rules,  No.  XX, 

§1- 

Colorado.  —  Mills'  Anno.  Code  (1896), 

§  373- 

Idaho. — Stat.  (1887),  §4882;  Supreme 
Ct.  Rules,  No.  XIV. 

Illinois. — Cir.  Ct.  Rules,  No.  12. 

Iowa.  —  Code  (1897),  §  3835. 

Kansas  — Gen.  Stat.  (1897),  c.  95.  § 
556. 

Michigan.  —  Cir.  Ct.  Rules,  No.  19 
(b);  Ch.  Rules,  No.  15. 

Minnesota. —  Stat.  (1894),  §  5226. 

Montana. —  Code  Civ.  Proc.  (1895),  § 
1822. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6166;  Supreme  Ct.  Rules,  No.  6. 

N'evada.  —  Gen.  Stat.  (1885),  §  3515. 

Neiv  Mexico.  —  Comp.  Laws  (1897),  § 
2685,  subs.  98. 

New  York.  —  Code  Civ.  Proc,  §  780; 
Hun's  Ct.  Rules  (1896),  No.  37. 

North  Carolina.  —  Code  (1883),  §  595. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5721. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5123. 

Oklahoma.  —  Stat.  (1893),  §  4428. 

Oregon. — Hill's  Anno.  Laws  (1892),  § 

524- 
Rhode  Island.  —  Gen.  Laws  (1896),  c. 

241,  §  I. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  403. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  5325. 

Texas.  —  Rev.  Stat.   (1895).  art.  1460. 

Utah.  —  Rev.  Stat.  (1898),  §  3325. 

Washington.  —  Supreme  Ct.  Rules, 
No.  XVII,  §  I. 

Wisconsin.  — S\.3X.  (1898),  §  2817;  Su- 
preme Ct.  Rules,  No.  II. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2510. 

5.  Signature. —  All  papers  served  or 
filed  must  be  indorsed  or  subscribed 
with  the  name  of  the  attorney  or  attor- 
neys, or  the  name  of  the  party  if  he 
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Office  and  post-office  address,  Ji9  Main  St., 
Northport,  N.  Y.^ 
To  Joseph  Storey,  Esq., 

Attorney  for  John  Doe.^ 

b.  Appearing  for  Motion  Only. 

Form  No.  14255. 

{^Commencing  as  in  Form  No.  llf^oJf.,  and  continuing  down  to  *)  the 
undersigned  appears  for  the  purpose  of  this  motion  only^  and  upon 
{continuing  as  in  Form  No.  IJi^dJf,  down  to  J). 

Jeremiah  Mason,  Attorney  for  Richard  Roe 
for  the  purpose  of  this  motion  only.^ 
{Office  address,  date  and  address  as  in  Fortn  No.  IJi^SJ^.) 

2.  By  Register  or  Clerk. 

Form  No.  14256.* 

The  State  of  Alabama,  \  Sixteenth  District. 

Jefferson  County.  )  Northwestern  Chancery  Division. 

John  Doe,  complainant, 

against 
Richard  Roe,  defendant. 
To  John  Doe,  Esq.,*  Greeting: 

You  will  please  take  notice  that  in  the  above  entitled  cause,  now 
pending  in  our  said  Court  of  Chancery,  a  motion  has  been  filed  by  the 
defendant,  of  which  the  following  is  a  copy,  to  wit:  {Here  set  out 

appears  in   person.     Hun's  N.  Y.   Ct.  v.  Benner,  (Supreme  Ct.  Gen,  T.)  25  N. 

Rules  (1896),  No.  2.  Y.  Si.  Rep.  413. 

A  notice  signed  by  the  defendant  in         3.  For  Purpose  of    Motion    Only.  —  A 

person,  where  he  has  an  attorney,  may  notice  of  motion  signed  by  the  attorney 

be  disregarded.      Halsey  v.  Carter,  6  for  the  defendants,  generally,  without 

Robt.  (N.  Y.)  535.  stating  that  it  is  for  the  purpose  of  the 

A    notice    signed    by    a   counsel    for  motion  only,  is  an  appearance,  gener- 

the  attorney  on  record   is  good,  if  the  ally,    in   the    case,   which   waives    any 

attorney  has  absconded;  but,  generally,  irregularity  in  the  summons.     Baxter 

all  notices  must  be  in  the  name  of  the  v.   Arnold,   (Supreme   Ct.  Spec.   T.)  9 

attorney  in   the   suit.      Bogert  v.  Ban-  How.  Pr.  (N.  Y.)445. 
croft,  3  Cai.  (N.  Y.)  127.  4.  Necessity  for  Notice.  —  All  special 

1.  Office  Address.  —  All  papers  served  motions  which  are  not,  by  the  practice 
or  filed  must  be  indorsed  with  the  of  the  court,  considered  ^jr /ar/^,  must 
office  address  or  place  of  business  of  be  made  and  heard  upon  one  day's  no- 
the  person  serving  the  same.  Hun's  tice  in  writing,  unless  notice  is  waived. 
N.  Y.  Ct.  Rules  (1896),  No.  2,  Ala.  Ch.  Ct.   Rules,  No.  98  (Ala.  Civ. 

2.  Address.  —  Notice   to  the  attorney  Code  (1896),  p.  1223,  §98). 

is  notice  to  the  client.     Pick  w.  Glick-        5.  Upon   Whom    Served.  —  Service    of 

man,    54    111.    App.    646.     And    notice  notice  in  relation  to  any  *  *  *  motion 

should  be  addressed   to  all  the  attor-  *  *  *  on  a  guardian  ad  litem  or  next 

neys  opposed.     Anderson  v.  Vanden-  friend  of  any  party  is  a  sufficient  and 

burgh,  (Supreme  Ct.  Spec.  T.)  i  How.  valid    service    as    to    the    party    repre- 

Pr.  (N.  Y.)  212.  sented  by  such  guardian   ad   litem  or 

Notice  of  motion  not  addressed  to  a  next  friend.     Ala.  Ch.   Ct.  Rules,  No. 

person  as  executor  is  notice  to  him  in  118   (Ala.   Civ.   Code  (1896),   p.  1228,  § 

his  individual  capacity  only.     Duclos  118). 
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40py  of  motion),  and  that  the  same  will  be  heard  before  the  register 
at  his  office  in  Birmingham  on  Monday,  tht  fifth  day  of  March,  igOO.^ 
Witness  nay  hand  this  third  (ia.y  oi  March,  igOO. 

John  Hancock^  Register. 

II.  ORDER  TO  SHOW  CAUSE. 
Form  No.  14257.* 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

On  reading  the  affidavit  of  Richard  Roe,  verified  the  tenth  day  of 
March,  igOO,  and  {enumerating  all  papers  relied  on). 

Ordered,  that  John  Doe,  the  plaintiff  herein,  show  cause  at  a 
special  term^  of  this  court,  to  be  held  at  the  court-house  in  the  village 
of  River  head  oxi  the  sixteenth  day  of  March,  igOO,  at  teti  o'clock  in  the 
Jorenoon  or  as  soon  thereafter  as  counsel  can  be  heard,  why  (^stating 
relief  sought  and  grounds  therefor),  and  why  said  Richard  Roe  should 
not  have  such  other  or  further  relief  as  may  be  just,  together  with 
the  costs  of  this  motion. 

Service  of  a  copy  of  this  order,  together  with  copies  of  the  papers 
on  which  it  is  granted,  made  on  the  plaintiff  on  or  before  the  twelfth 
■day  of  March,  xgOO,  shall  be  sufficient.* 

Dated  this  tenth  day  of  March,  i  gOO. 

John  Marshall,  Judge  of  the  Supreme  Court. 

1.  Lengfth  of  Notice. —  In  all  cases  ject  of  the  motion,  in  order  that  he 
where,  by  English  orders  of  practice,  may  prepare  to  meet  it.  The  great 
two  days'  notice  is  required,  one  day  object  is  to  convey  the  information  to 
shall  be  deemed  sufficient,  unless  the  the  party,  not  that  it  shall  be  stated  in 
chancellor  shall  otherwise  direct.  Ala.  any  particular  paper  served  in  the 
Ch.  Ct.  Rules,  No.  117  (Ala.  Civ.  Code  motion."  Marty  v.  Ahl,  5  Minn.  27. 
(1896),  p.  1228,  g  117).                  ,  See  also  Skinner  v.  Noyes,  7  Robt.  (N. 

Computation  of  Time.  —  See  Ala.  Ch.  Y.)  228. 
Ct.    Rules,    No.    119  (Ala.    Civ.    Code         3.    Betumable,  Where.  —  The    order 

(lSg6\  p.  1228,  §  119).  shall,   except  in  the  first  judicial  dis- 

2.  Short  Notice.  —  An  order  to  show  trict,  be  returnable  only  before  the 
cause  is  in  effect  merely  a  short  notice  judge  who  grants  it  or  at  a  special 
of  motion.  Thompson  v.  Erie  R.  Co.,  term  appointed  to  be  held  in  the  dis- 
(Supreme  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S.  trict  in  which  the  action  is  triable. 
(N.  Y.)  233.  And  while  "there  can  be  In  the  first  judicial  district,  all  orders 
no  doubt  that  an  order  to  show  cause  to  show  cause  must  be  returnable  at 
may  refer  to  the  notice  of,  motion,  and  the  special  term  for  hearing  all  liti- 
command  the  party  to  show  cause  why  gated  motions,  except  in  cases  where 
the  motion  should  not  be  heard  at  the  the  special  rules  of  the  first  judicial 
time  and  place  mentioned  therein,  it  district  shall  require  such  motion  to  be 
being  less  than  eight  days,  and  by  such  made  at  some  other  term  of  court. 
a  method  fix  the  time  and  place  as  well  Hun's  N.  Y.  Ct.  Rules  (1896),  No.  37. 
as  by  any  other,  the  better  practice  is  An  order  to  show  cause,  in  matters 
that  the  order  should  contain  all  the  proper  for  the  district  court,  in  vaca- 
requisites  of  the  notice,  and  take  the  tion,  but  not  for  a  judge  at  chambers, 
place  of  it  altogether;  or  that  the  mov-  is  not  rendered  invalid  by  requiring 
ing  papers  should  contain  all  the  facts,  the  party  to  show  cause  before  the 
grounds  of  motion,  papers  to  be  read,  judge  at  his  chambers.  Yale  ».  Edge r- 
etc,  sufficient  to  put  the  opposite  party  ton,  ii  Minn.  271. 

in  possession  of  the  character  and  ob-        4.  Directing  Length  of  (ftrvice.  —  The 
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order  to  show  cause  should  direct  that 
service  thereof  less  than  eight  days 
before  it  is  returnable  shall  be  sufficient. 
N.  Y.  Code  Civ,  Proc,  §  780.  See  also 
Minn.  Stat.  (1894),  §  5226.  But  after 
acknowledgment  of  due  service  of  an 
order  to  show  cause,  the  opposite  party 
cannot  insist  on  the  dismissal  of  the 
motion  on  the  ground  that  the  order  to 
show  cause  did  not  expressly  direct 
that  less  than  eight  days'  service  should 
be  sufficient.  Anonymous,  (Supreme 
Ck.)  cited  \n  3  Abb.  N.  Cas.  (N.  Y.)  51, 
note.  And  omission  of  this  clause  may 
be  supplied  by  amendment  nunc  pro 
tunc  on  hearing.  Suydam  v.  Belknap, 
I  N.  Y.  Month.  L.  Bui.  41. 

1.  Definition.  —  An  application  for  an 
order  is  a  motion. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
g.5889. 

California.  — Code  Civ.  Proc.  (1897), 
§  1003. 

Colorado.  — Mills'  Anno.  Code  (1896), 

^371. 

Idaho.  —  Rev.  Stat.  (1887),  §  4880. 
Iowa.  —  Code  (1897),  §  3831. 
Kansas.  —  Gen.    Stat.    (1897),     c    95, 

§554. 

Kentucky. — Bullitt's  Civ.  Code  (1894), 

8424. 

Minnesota.  — Stat.  (1894),  §  5225. 

Missouri.  —  Rev.  Stat.  (1899),  §  220S. 

Montana.  — Code  Civ.  Proc.  (1895),  § 
1820. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6164. 

Nevada.  —  Gen.  Stat.  (1885),  §  3513. 

Nexv  Mexico.  —  Comp.  Laws  (1897),  § 
2685,  subs.  97. 

New  York.  — Code  Civ.  Proc,  8  768. 

North  Carolina.  — Code  (1883),  %  594. 

North  Dakota.  —  Rev.    Codes  (i«i95), 

§  5715. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5121. 

Oklahoma.  —  Stat.  (1893),  §  4426. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  522. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  402. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5324- 

Utah.  —  Rev.  Stat.  (1898),  §  3323. 

IVashinoton.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5080*7. 

H^isconsin.— Stat.  (1898),  §  2813. 

Wyomino.  —  Rev.  Stat.  (1887),  §  2508. 

In  Writing.  —  All  motions  shall  be 
submitted  in  writing. 


Arkansas.  —  Supreme  Ct.  Rules, 
No.  I. 

California.  —  A  motion  may  be  made 
orally,  though  it  is  better  practice  to 
have  it  made  in  writing  or  entered  in 
the  minutes  of  the  court.  Herrlich  v. 
McDonald,  8oCal.  472. 

Colorado.  —  Dist.  Ct.  Rules,  No.  XXI 
(except  motions  of  course);  Supreme 
Ct.  Rules,  No.  XXIII. 

Connecticut.  —  Super.  Ct.  Rules,   No. 

VII,  §    I  (only    when    expressly    pro- 
vided). 

District  of  Columbia.  —  Com.  L.  Ct. 
Rules,  No.  LXXXVIII. 

Georgia.  —  Super.  Ct.  Rules,  No. 
XLVI.  See,  however,  Smith  v.  Equita- 
ble Mortg.  Co.,  98  Ga.  240. 

Idaho.  —  Supreme  Ct.  Rules,  No. 
XIV. 

Illinois.  —  Supreme  Ct.  Rules,  No. 
XXIII.  But  a  rule  of  court  requiring 
all  motions  to  be  made  in  writing  does 
not  apply  to  motions  of  course,  made 
in  the  progress  of  a  cause.  Johnson  v. 
Adleman,  35  111.  265.  See  also  Reilly 
V.  Wilkins,  67  111.  App.  104  {citing 
Washington  Park  Club  v.  Baldwin,  59 
111.  App.  61;  Pick  V.  Glickman,  54  111. 
App.  646). 

Indiana.  —  Supreme  Ct.  Rules,  No. 
XII  (applies  to  special  motions);  App. 
Ct.  Rules,  No.  XVI.  In  the  absence  of 
rule,  a  motion  may  be  oral.  Swinney 
V.  Nave,  22  Ind.  178;  St.  Louis,  etc.,  R. 
Co.  V.  Valirius,  56  Ind.  511;  Martin  v. 
Bevan,  58  Ind.  2S2. 

Louisiana. — Supreme  Ct.  Rules,  No. 
XI,  §  2. 

Michigan.  —  Cir.  Ct.  Rules,  No.  19 
(a);  Ch.  Ct.  Rules,  No.  15  (applies  to 
special  motions). 

Montana.  —  Supreme  Ct.  Rules,  No. 
IX,  §  I. 

N^ebraska.  —  Supreme  Ct.  Rules,  No. 
6  (except  as  to  motions  for  rehearing). 

Oklahoma.  — Supreme  Ct.  Rules,  No. 
XXV  (applies  to  special  motions). 

Pennsylvania. — Ct.  Com.  PI.  Rules, 
No.  26,  §  5. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
241,  ^5  i;  Supreme  Ct.  Rules,  No.  10 
(except  motions  made  in  course  of  trial). 

West  Virginia.  —  App.  Ct.  Rules,  No. 

VIII,  §  I  (except  motions  of  course). 
Wisconsin.  — Supreme  Ct.  Rules,  No. 

II. 

But  even  where  the  statute  requires 
a  motion  to  be  in  writing  and  that  it  be 
verified,  this  provision  may  be  waived 
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The  State  of 
Vinton 


1.  In  General. 

Form  No.  14258. 

tate  of   Ohio,  \  j^  ^^^  ^^^^^    .  Common  Pleas. 
County,  ss.       \  •' 


by  the  adverse  party  and  an  oral  mo- 
tion consented  to  is  good.  Forest  City 
Stone  Co.  v.  French,  i  Cleve.  L.  Rep. 
69,  4  Ohio  Dec.  (reprint)  141. 

Size  of  Paper.  —  Motions  must  be  upon 
not  less  than  a  half-sheet  of  paper.  La. 
Supreme  Ct.  Rules,  No.  XI,  §  2. 

Strictness  Beqtiired.  —  A  written  mo- 
tion is  not  a  pleading.  Adler  v.  Lang, 
26  Mo.  App.  226.  Where  relief  is 
sought  by  way  of  motion,  pending  the 
cause,  the  same  fulness  and  particu- 
larity are  not  required  that  would  be 
required  in  an  original  complaint. 
Lashley  v.  King,  20  Ind.  232;  Logan  v. 
Steel,  7  J.  J.  Marsh.  (Ky.)  41. 

niostrations.  —  For  forms  of  motions 
in  particular  jurisdictions  see  as  fol- 
lows, to  wit: 

Alabama.  —  Form  No.  7608. 

Arizona. —  Form  No.  7528. 

Arkansas.  —  Humphries  v.  Lawson, 
7  Ark.  341;  Forms  Nos.  1185,  6569. 

Colorado.  —  Forms  Nos.  11S9,  2211, 
2212,  2213,  5450. 

Connecticut.  —  Forms  Nos.  2334,  7590. 

Florida.  —  Forms  Nos.  3086,  7584. 

Idaho.  —  People  v.  Stewart,  i  Idaho 
546;  Form  No.  7565. 

Illinois. — Tibbs  v.  Allen,  29  111.  535; 
Lester  v.  People,  150  111.  408;  Chicago 
Exch.  Bldg.  Co.  V.  Merchants'  Bldg. 
Imp.  Co.,  83  111.  App.  241;  Forms  Nos. 
1974,  2326,  4311. 

Indiana.  —  Lashley  v.  King,  20  Ind. 
232;  Parke  County  v.  Wagner,  138 
Ind.  6og;  Forms  Nos.  1191,  1907,  2333, 

3084.  3579.  4312,  4334,  6955. 

Iowa.  —  Santo  v.  State,  2  Iowa  165; 
Wagner  v.  Tice,  36  Iowa  599;  State  v. 
Hale,  44  Iowa  96;  Bailey  v.  Union 
Pac.  R.  Co.,  62  Iowa  354;  Forms  Nos. 

3085,  6257,  6491. 

Kansas.  —  Emporia  v.  Haussler,  6 
Kan.  App.  747;  Missouri,  etc.,  R.  Co. 
V.  Ft.  Scott,  15  Kan.  435;  Gapen  v. 
Stephenson,  17  Kan.  613;  Brooks  v. 
Kager,  23  Kan.  114;  Culp  v.  Steere,  47 
Kan.  746;  Forms  Nos.  1909,  2325,  5481, 
6568,  6956,  7566,  8830,  9210,  11770, 
12452, 

Maine.  —  McAlpine  v.  Smith,  68  Me. 
423;  Look  V.  Ramsdell,  68  Me.  479; 
Pomroy  v.  Cates,  8r  Me.  377;  Forms 
Nos.  1168,  1169,  1182,2335,  2336,  11799. 

Maryland.  —  Form  No.  4313. 


Massachusetts.  —  Forms  Nos.  7561, 
7570,  7583.  7603,  7606,  10971, 12451. 

Michigan.  —  Form  No.  3378. 

Minnesota.  —  Form  No.  354S. 

Mississippi.  —  Form  No.  3087. 

Missouri.  —  Engelke  v.  Chouteau,  98 
Mo.  629;  Baker  v.  Kansas  City,  etc.,  R. 
Co.,  107  Mo.  230;  F.  G.  Oxley  Stave 
Co.  V.  Butler  County,  121  Mo.  6x4; 
Reynolds  v.  Hempstead,  74  Mo.  App. 
646;  Coleman  v.  American  F.  Ins.  Co., 
74  Mo.  App.  663;  Forms  Nos.  1160, 
1186,  1913,  5894,  6258. 

Nebraska.  —  Wilkinson  v.  Carter,  22 
Neb.  1S6;  Hammond  v.  State,  39  Neb. 
252;  Case  V.  Case,  45  Neb.  493;  Forms 
Nos.  7563,  7572,  7617,  9295,  12194, 
12450.  12460. 

New  Hampshire.  —  Forms  Nos.  1177, 

II 79- 

Ohio.  —  Maholm  v.  Marshall,  29  Ohio 
St.  611;  Elliott  V.  Lawhead,  43  Ohio 
St.  171;  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Peek,  8  Ohio  Cir.  Dec.  742;  Forms  Nos. 

1910,  1970,  5338,  6114,  6527,  8696,  9146, 
9190,  9191,  9205,  9297,  9300. 

Oregon.  —  Form  No.  6187. 
Pennsylvania.  —  Splane's      Petition, 
123   Pa.  St.  527;  Com.   V.  Weber,   167 
Pa.  St.  153;  Forms  Nos.  4826,   11040, 
11548. 

Rhode  Island.  —  Forms  Nos.  2337, 
6492. 

Texas.  —  Andrews  v.  Beck,  23  Tex. 
455;  Trammell  v.  Trammell,  25  Tex. 
Supp.  261;  Kernaghan  v.  Hall,  31 
Tex.  126;  Hart  v.  Mills,  31  Tex.  304; 
Brownsville  v.  Basse,  43  Tex.  441;  Wil- 
son V.  State,  37  Tex.  Crim.  373;  Ar- 
buthnot  V.  State,  38  Tex.  Crim.  509; 
Dement  v.  State,  39  Tex.  Crim.  271; 
Forms  Nos.  1906,  5478,  6493. 

Vermont.  —  Barnet  v.  Emery,  43  Vt. 
178;  Forms  Nos.  xi6i,  12461. 

Virginia. —  Form  No.  6494. 

Washington.  —  Form  No.  9206. 

United  States.  —  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  11  How. 
(U.  S.)  528;  Maxwell  Land-Grant  Case, 
122  U.  S.  365;  Oregon  R.,  etc.,  Co.  v. 
Oregonian  R.  Co.,  145  U.  S.  52;  Post 
V.  Beacon  Vacuum  Pump,  etc.,  Co., 
89  Fed.  Rep.  i;  Ruby  z/.  Atkinson,  93 
Fed.  Rep.  577;  Forms  Nos.  1184,  1908, 

1911,  1912,  2338,  4418,  5337,  6571,  6587, 
7372.  13495- 
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John  Doe,  plaintiflF, 

against 

Richard  Roe,  defendant.^ 

Now  comes  the  defendant^  Richard  Roe,  by  Jeremiah  Mason,  his 
attorney,  and  moves  the  court  for  (^Here  state  order  desired"^  and 
grounds^  therefor^ 

Jeremiah  Mason,^  Attorney  for  Defendant. 


2.  Precedents. 

a.  Generally. 
Form  No.  14259. 
(Precedent  in  Scotten  v.  Divilbiss,  60  Ind.  38.)* 

State  of  Indiana,       ) 
Huntington  County.  J 


ss.     June  term,  i87i. 


1.  Entitling.  —  The  motion  must  have 
a  proper  title  indorsed  upon  it.  La. 
Supreme  Ct.  Rules,  No.  XI,  §  2.  See, 
generally,  supra,  note  I,  p.  939. 

2.  "  Defendant »  for  "  Plaintiff."  — 
Where  it  is  apparent  that  a  merely 
clerical  error  has  been  committed,  as 
by  using  the  word  "defendant"  when 
the  word  "plaintiff"  is  obviously  in- 
tended, the  error  will  be  disregarded. 
Theile  v.  Chicago  Brick  Co.,  60  111. 
App.  559. 

3.  Belief  Desired.  —  It  is  the  duty  of 
the  party  who  asks  relief  by  motion  to 
point  out  specifically  what  he  desires. 
Ind.  Supreme  Ct.  Rules,  No.  XII; 
Walker  v.  Morse,  33  Neb.  650.  Thus, 
a  motion  to  separate  a  complaint  into 
paragraphs  should  state  how  the  mover 
thinks  it  ought  to  be  divided,  and  a 
general  motion  to  separate  is  too  in- 
definite. Scott  V.  Indianapolis  Wagon 
Works,  48  Ind.  75. 

4.  Orounds  of  Motion.  —  The  motion 
should  specify  the  grounds  on  which 
the  relief  is  desired. 

Illinois.  —  Supreme  Ct.  Rules,  No. 
XXIII.  But  there  is  nothing  requir- 
ing a  motion  based  on  affidavits  to 
specify  the  cause  for  the  motion  when 
the  affidavits  show  it.  Pick  v.  Glick- 
man,  54  111.  App.  646. 

Indiana.  —  App.  Ct.  Rules,  No.  XVI; 
Supreme  Ct.  Rules,  No.  XII. 

Michigan.  —  Cir.  Ct.  Rules,  No.  19 
(a):  Ch.  Ct.  Rules,  No.  15. 

Montana.  —  Supreme  Ct.  Rules,  No. 
IX,  S  I. 

Oklahotna. — Supreme  Ct.  Rules,  No. 
XXV. 

Tennessee.  —  Odell  v.  Koppee,  5 
Heisk.    (Tenn.)   88;    Moore   v.    Webb, 


6  Heisk.  (Tenn.)  301,  in  which  case  the 
court  said:  "  The  usual  defect  appears 
in  this  motion,  found  in  all  the  records 
we  have  had  before  us,  that  the  grounds 
of  this  motion  are  not  stated,  and  we 
cannot  too  earnestly  impress  on  coun- 
sel the  necessity  of  adopting  a  dif- 
ferent practice." 

In  some  states  the  statute  requires 
that  all  motions  shall  be  accompanied 
by  a  written  specification  of  the  reasons 
upon  which  they  are  founded,  and  that 
no  reason  not  so  specified  shall  be 
argued  in  support  of  the  motion. 

Missouri.  —  State  v.  Sherman,  42  Mo. 
210;  Carver  v.  Thornhill,  53  Mo.  283; 
Fox  V.  Young,  22  Mo.  App.  386. 

JVew  Mexico. — Comp.  Laws  (1897), 
S  2685,  subs.  76. 

The  court  is  not  inclined  to  refuse  a 
motion  actually  made  by  a  party  be- 
cause a  particular  reason  assigned  by 
way  of  argument  was  insufficient  while 
a  good  one  was  apparent.  Butler  v. 
Corbitt,  2  Strobh.  L.  (S.  Car.)  i. 

The  fact  that  a  motion  to  dismiss  a 
plea  and  the  causes  therefor  are  in 
writing  does  not  preclude  the  party 
making  it  from  citing  additional  reasons 
orally.     Scotten  v.  Divilbiss,  60  Ind.  37. 

5.  Signature.  —  All  motions  shall  be 
subscribed  by  counsel. 

Idaho. — Supreme  Ct.  Rules,  No.  XIV. 

Michigan.  —  Cir.  Ct.  Rules,  No.  19 
(a);  Ch.  Ct.  Rules,  No.  15. 

Or  by  the  party  or  his  attorney. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  2685,  subs.  58. 

6,  On  this  motion  the  appeal  was 
dismissed,  and  this  judgment  was 
affirmed  by  the  supreme  court,  which 
held    that    the    motion   need    not  have 
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David  Divilbiss 


John  J.  Scotten. 

David  Divilbiss,  petitioner  in  the  above  entitled  cause,  by  J.  B. 
Xenner,  his  attorney,  moves  the  court  to  dismiss  the  appeal,  or  ^trike 
the  papers  from  the  files,  for  the  following  reasons: 

1.  The  appellant,  Scotten,  was  not  a  party  before  the  board  of 
county  commissioners,  and  there  was  not  an  affidavit,  sufficient  under 
the  law,  showing  the  interest  of  said  Scotten  in  the  case  decided  by 
the  board  of  commissioners,  from  which  the  appeal  was  taken. 

2.  The  granting  of  an  order  to  vacate  a  highway  by  the  board  of 
commissioners,  for  the  purpose  of  changing  said  highway  on  another 
line  established  by  the  same  board  by  a  previous  order,  from  which 
previous  order  an  appeal  had  been  taken  through  all  the  courts,  is  a 
final  decision,  and  no  appeal  is  authorized  from  such  last  order,  it 
being  a  discretionary  matter  solely  with  the  board  of  commissioners. 

/.  B.  Kenner,  Att'y  for  Pl'ff. 

Form  No.  14260. 

(Precedent  in  Louisville,  etc.,  R.  Co.  v.  Creek,  130  Ind.  141.)' 

^arro// CounT^'  \  ^^-     ^^  ^^^  Carroll  Circuit  Court,  May  term,  i8,?9. 

Creek,  Adm'r  McClintic, 

vs. 
Z.,  N.  A.  dr  C.  By.  Co. 

The  defendant  files  motion  for  judgment  on  the  answers  to  inter- 
rogatories notwithstanding  the  general  verdict  for  plaintiff. 

\^E.  C.  Field,  Attorney  for  Defendant.]* 

Form  No.  i  4  2  6 1 . 
(Precedent  in  State  v.  Laycock,  136  Mo.  96.)* 

State  of  Missouri,  ) 
County  of  Phelps.  \ 
State  of  Missouri 

V. 

Willidm  Laycock. 
In  the  circuit  court,  September  term,  i8P<5.     Motion  in  arrest. 
Now  comes  the  defendant  and  moves  the  court  to  arrest  the  judg- 
ment in  this  case  for  the  reason  that  the  indictment  and  allegations 
therein  are  insufficient  to  require  the  defendant  to  be  placed  on 
trial. 

William  C.  Kelly  and 
/.  J.  Crites, 

Attorneys  for  Defendants. 

been  in  writing,  but  that  the  fact  that  it  2.  The  matter  enclosed  by  [  ]  will  not 

was    would    not    preclude    the    party  be  found  in  the  reported  case, 

making  it   from  assigning   additional  3.  This  motion   was  denied,  but  no 

reasons  orally.  objection  was  made  to  the  form  of  the 

1.  This  motion  was  deemed  sufficient,  motion, 
though  very  informal. 
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Form  No.  14262. 

(Precedent  in  Worth  v.  Piedmont  Bank,  121  N.  Car.  350.) 

The  plaintiff  herein,  upon  the  facts  presented  in  the  pleadings  and 
upon  the  opinion  of  the  Court  filed  herein,  moves  that  judgment  be 
entered  in  this  Court  directing  the  respondent,  W.  E.  Walton,  to 
deliver  to  Andrew  D.  Cmales,  receiver,  the  assets  of  the  defendant 
bank,  real  and  personal,  under  the  decision  of  the  Court,  and  for  costs, 
and  in  default  of  the  delivery  of  the  said  assets  to  said  Cowles  by 
respondent,  that  an  execution  issue  to  the  proper  officer  to  place  the 
said  Andrew  D.  Cowles,  receiver,  in  possession  of  said  assets. 

F.  H.  Busbee,  Solicitor  for  Plaintiff. 

b.  By  Amicus  Cupise.' 
Form  No.  14263. 

(Precedent  in  Ward  v.  Alsup,  100  Tenn.  627.)' 

Andrew  J.  Ward,  Appellant,  1  To  the  Honorable  the  Judges  of  the 

v.  >■      Supreme  Court  of  Tennessee,  sitting 

John  If .  Alsup,  K])^t\\e.e.     )      a.t  Jackson,  Tennessee: 

Come  the   undersigned,  J.  M.  Dickinson,  E.  H.  East,  Vertrees  & 

Vertrees,  Feiitress  or"   Cooper  and   Adams  6^   Tritnble  and  Shields  &' 

Mountcastle,  attorneys  and  officers  of  this  Court  as  amici  curia,  and 

move  the  Court  to  dismiss  this  action  upon  the  ground  and  for  the 

reason  that  the  same  was  when  instituted,  and  now  is,  a  sham  action, 

1,  Precedent.  —  In   Haley  v.   Eureka  plaint,  and  adversely  to  the  interest  of 

County  Bank,  21   Nev.   127,   a  similar  other  parties  not  before  the  court,  and 

motion   filed  by  an  attorney  as  amicus  who  had  no  knowledge  of  the  suit,  and 

curia  was  "to  dismiss  the  action  as  to  no  opportunity  to  be  heard,  and  have 

all  the  defendants,  except  the  Eureka  any  interest  they  might  have  in  the  sub- 

Cotinty  Bank,  upon  the  ground  and  for  ject    matter   of    the   suit    determined, 

the  reason  that  the  same  was  and  is  a  That  the  attorney  for  the  plaintiff,  who 

sham   action,   colorably   instituted   be-  brought  the  action  for  the  defendants 

tween  the  plaintiff  and  the  defendants  last  above    mentioned,   was    employed 

Sadler,  Torre,  Bardieri,  a.n(i  the  JVevada  and   paid  by  them,  and  such   suit  was 

Sta^e  dr"  Transportation  Company,  with-  simply  a  scheme  to  in  some  way  obtain 

out  any  intention  of  ever  determining  a  judgment  of  the  court  upon  a  feigned 

any  dispute,  or  litigating  any  question,  issue,  which  it  was  conceived  might  be 

or  ever  having  any  adversary  trial,  but  of  advantage  to  the  defendants,  and  for 

simply  to  obtain  the  judgment  and  de-  which  purpose  the  plaintiff  permitted  his 

cision  of  the  court  upon  a  feigned  issue,  name  to  be  used  in  instituting  the  same." 
which  might  affect  other  parties  not  im-         2.  In   this  case   the    court   said    that 

pleadjed;  and  that  said  action  between  "where  a  sharp  issue  is  presented  to 

the  parties  last  above  mentioned  was  this  Court,  by  reputable  attorneys  on 

amicably  instituted,  without  any   real  both  sides,  as  to  whether  or  not  suits 

dispute  between  them,  and  their  inter-  are   brought  in  good  faith,  or  for  an 

est  in  the  question  when  the  said  suit  ulterior  purpose   of  affecting  pending 

was  brought   was   one  and  the  same,  litigation    between    other  parties,    this 

and  not  adverse.     That   in   these  pro-  Court  would  not  proceed  to  a  hearing 

ceedings  the  plaintiff  and  said  defend-  of   the    merits,    until    the    preliminary 

ants  mentioned  were  seeking  to  secure  question  is  fully  investigated  and  de- 

such    a    judgment    to    be   entered    as  termined,"    but    in    the    present    case 

might   result  to  the  advantage  of  the  declined  to  proceed  any  further  in  an 

defendants,  with  reference  to  the  title  investigation,  inasmuch  as  the  suit  had 

of  the  property  mentioned  in  the  com-  to  be  dismissed  on  other  grounds. 
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colorably  instituted  between  the  plaintiff  and  the  defendant,  not  for 
the  purpose  of  recovering  in  good  faith  the  money  demanded  therein, 
but  simply  to  obtain  the  judgment  and  decision  of  this  Court  upon  a 
feigned  issue,  gotten  up  for  the  sole  purpose  of  inducing  this  Court 
to  determine  a  question  of  law  which  may  affect,  and  for  the  express 
purpose  of  affecting,  other  parties  not  impleaded,  but  who  are  liti- 
gating similar  questions  in  another  Court,  to  wit:  the  Circuit  Court 
vf  the  United  States.,  sitting  at  Nashville,  and  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  *  *  * 

[y.  M.  Dickinson. 

E.  H.  East. 

Vertrees  6r*  Vertrees. 

JF'entress  &>  Cooper. 

Adams  &'  Trimble. 

Shields  &>  Mountcastle.'\^ 

1.  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 
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MULTIFARIOUSNESS. 

See  the  titles  DEFINITENESS  AND  CER  TAINTY  IN  PLEAD- 
ING, vol.  6,  p.  273;  DEMURRERS,  vol.  6,  p.  294. 


MULTIPLICITY   OF  SUITS. 

See  the  titles  BILLS  OF  PEACE,  vol.  3,  p.  509;  CONSOLIDA- 
TION OF  ACTIONS,  vol.  5,  p.  131;  CREDITORS' 
SUITS,  vol.  5,  p.  874. 


MUNICIPAL  CORPORATIONS. 

By  Harold  N.  Eldridge. 

I.  PROCEEDINGS  BY  MUNICIPALITY,  955. 

1.  For  Violation  of  Ordinance,  956. 

a.  Civil  Action,  957. 

(i)  Complaint  or  Declaration,  958. 

(a)  Carrying  Concealed  Weapons,  959. 

((5)  Interfering   with    Officer   in  Discharge   of 

Duty,  963. 
(  ^)  Injuring  and  Defacing  Fence,  964. 
(d?)  Keeping    Billiard    Table   Without   License y 

965- 
(  e)  Refusing  to  Extend  Gas  Mains,  966. 
(y")  Refusing  to  Fill  Up  Condemned  Land,  967. 
(^)  Selling  Meat  Without  License,  969. 

(2)  Ans7ver  Denying  Violation,  969. 

(3)  Transcript  or  Record,  970. 

b.  Criminal  Prosecution,  971. 

(i)  Being  Inmates  of  House  of  Prostitution,  971. 

(2)  Engaging    in    Profession    of    Lawyer     Without 

License,  972. 

(3)  Erecting  Slaughterhouse,  973. 

(4)  Making  Public  Address  Without  Permit,  973. 

(5)  Obstructing  Gutter,  974. 

2.  For  Violation  of  Regulation,  974. 

a.  Of  Aldermen,  974. 

b.  Of  Police,  975. 

8.  For  Nuisance  in  Maintaining  Bowling-alley,  975. 
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II.  PROCEEDINGS  AGAINST  MUNICIPAUTY,  976. 

1.  Civil  Action,  976. 

a.  Complaint,  Declaration  or  Petition,  977. 

{i)  In  Contract,  978. 

{a)  In  General,  978. 

aa.  Agreement  to  Pay  Damages  for  Tres- 
pass, 978. 
bb.   Coupon  of  Bond,  g^g. 
cc.  For  Price  of  Real  Estate,  980. 
dd.  For  Rescinding  Contract  for  Remoz'al 

of  Dead  Animals,  982. 
ee.   For  Services   Rendered  as  Attorney, 

.983. 
(  b')  For  Price  of  Goods  Sold  to  Municipal  Gas- 
works, 983. 

(2)  In  Tort,  987. 

{a)  For  Failure  of  Officer  to  Serve  Writ,  987, 
(  b)  For  Flooding  Premises,  988. 

aa.  By  Changing  Grade  of  Sewer,  988. 
bb.    Through  Negligent  Control  of  Water 
Supply,  990. 
( f )  For  Nuisance  in  Discharging  Sewerage  on 

Premises,  991. 
(<f)  For  Personal  Injuries,  992. 

aa.  From    Failure   to    Provide  Suitable 

Quarters  for  Prisoner,  992. 
bb.   Occasioned  by  Falling  Branch,  993. 
cc.   Occasioned  by  Falling  Bill-board,  994. 
dd.   Occasioned  by  Falling   Embankment, 
996. 

(3)  To  Enjoin  Payment  of  Illegal  Orders,  999. 

b.  Answer  or  Plea,  1004. 

(i)  Alleging  Nonliability,  1004. 

(a)  For    Discharge    of    Employee  from    Fire 
Department,  1004. 

(^)  For  Negligence  of  Fire  Department,  1006. 
(a)  Alleging  Right  to  Retain  Counsel  to  Fight  Division 

of  Town,  1007. 

2.  Criminal  Prosecution  for  Nuisance,  1008. 

CROSS-REFERENCES. 

For  Form  of  Complaint  for  an  Accounting  by  a  Municipal  Corporation 
for  Stock  Illegally  Transferred,  see  the  title  ACCOUNTS 
AND  ACCOUNTING,  vol.  i,  Form  No.  500. 

For  Forms  of  Affidavits  by  Officers  or  Agents  of  Municipal  Corporations, 
see  the  title  AFFIDAVITS,  vol.  i,  p.  548. 

For  Forms  connected  with  Appeals  from  Orders  of  MunicipcU  Cor- 
porations, see  the  title  APPEALS,  vol.  i,  p.  890. 

For  Forms  Used  by  Municipal  Corporations  in  Bastardy  Proceedings^ 
see  the  title  BASTARDY,  vol   3,  p.  153. 
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For  Forms  in  Actions  on  Municipal  Bonds,  see  the  title  BONDS  AND 
UNDERTAKINGS  (^ACTIONS  ON),  vol.  3,  p.  528. 

For  Forms  in  Proceedings  relating  to  Bridges,  see  the  title  BRIDGES^ 
vol.  4,  p.  42. 

For  Form  of  Complaint  Against  a  Broker  for  Doing  Business  Without  a 
License  Required  by  Municipal  Ordinance,  see  the  title  BROKERS, 
vol.  4,  Form  No.  4882. 

For  Forms  in  Actions  Against  a  Municipal  Corporation  for  Animals 
Killed  Therein,  seethe  title  CA  TTLE  AND  DOMESTIC  ANI- 
MALS, vol.  4,  p.  376. 

For  Forms  in  Proceedings  by  Certiorari  to  Review  Proceedings  of 
Municipal  Corporations,  see  the  title  CERTIORARI,  vol.  4,  p. 
427. 

For  Form  of  Application  for  Change  of  Venue  Because  County  is  a 
Party,  see  the  title  CHANGE  OF  VENUE,  vol.  4,  p.  645. 

For  Form  of  Complaint  by  a  Municipal  Corporation  Generally,  see  the 
title  COMPLAINTS,  vol.  4,  Form  No.  5948. 

For  Forms  in  Proceedings  by  Cemetery  Associations  Against  Municipal 
Corporations  to  Review  Assessment  Proceedings,  see  the  title  DEAD 
BODIES  AND  CEMETERIES,  vol.  5,  p.  1030. 

For  Forms  in  Actions  by  Municipal  Corporations  to  Recover  Penalty  for 
Violation  of  Ordinances  Prohibiting  Houses  of  III  Fame,  see  the 
title  DISORDERLY  HOUSES,  Forms  Nos.  7704,  7705. 

For  Forms  in  Proceedings  relating  to  Drainage,  see  the  title  DRAIN- 
AGE, vol.  7,  p.  203. 

For  Forms  relating  to  Drunkenness  in  Violation  of  Municipal  Ordi- 
nance, see  the  title  DRUNKENNESS,  vol.  7,  p.  245. 

For  Forms  in  Eminent  Domain  Proceedings,  see  the  title  EMINENT 
DOMAIN,  vol.  7,  p.  561. 

For  Form  of  Writ  of  Entry  When  Demandant  is  a  Municipal  Corpora- 
tion, see  the  title  ENTRY,  WRIT  OF,  vol.  7,  Forms  Nos. 
8407,  8408. 

For  Forms  relating  to  Executions  Against  the  Property  of  a  Municipal 
Corporation,  see  the  title  EXECUTIONS  AGAINST  PROP- 
ERTY, vol.  8,  p.  I. 

For  Form  of  Petition  for  Mandamus  to  Compel  a  Municipal  Corporation 
to  Collect  Ferry  Tolls,  see  the  title  FERRIES,  vol.  8,  Form 
No.  9512. 

For  Forms  in  Proceedings  to  Restrain  Municipal  Corporations,  see  the 
title  INJUNCTIONS,  vol.  9,  p.  822. 

For  Form  of  Complaint  by  a  Municipal  Corporation  Against  an  Inn- 
keeper for  Obstructing  Inspection  of  Hotel  by  Chief  of  Fire 
Department,  see  the  title  INNKEEPERS,  vol.  10,  Form  No. 
iio6j. 

For  Forms  connected  with  Prosecutions  for  Violation  of  Ordinances 
relating  to  the  Sale  of  Intoxicating  Liquors,  seethe  title  INTOXI- 
CATING LIQUORS,  vol.  10,  p.  448. 

For  Forms  in  Proceedings  by  Mtinicipal  Corporations  Against  Persons 
Failing  to  Obtain  Licenses,  see  the  title  LICENSES,  vol.  11,  p. 

439- 
For  Forms  relating  to  Enforcement  of  Mechanics'  Liens  Against  a  Munict- 
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pal   Corporation,    see   the  title  MECHANICS'  LIENS,    ante, 

P-  77- 
J^or  Forms  relating  to  Negligence,  see  tkz  title  NEGLIGENCE. 
For  Forms  relating  to  Nuisances,  see  the  title  NUISANCES. 
For  Forms  relating  to  Streets  and  Highways,  see  the  title  STREETS 

AND  HIGHWAYS. 
For  Forms  relating  to  Taxation,  see  the  title  TAX  A  TION. 

I.    PROCEEDINGS  BY  MUNICIPALITY.^ 


1.  Seqnisites  of  Complaint,  etc.  —  For 

the  formal  parts  of  a  complaint,  decla- 
ration or  petition  in  a  particular  juris- 
diction consult  the  titles  Complaints, 
vol.  4,  p.  loig;  Declarations,  vol.  6, 
p.  244. 

Sue  in  Corporate  Name.  —  An  action 
by  a  municipality  should  be  in  the 
coporate  name.  Powers  v.  Decatur, 
54  Ala.  214;  Lowell  v.  Morse,  i  Met. 
(Mass.)  473;  Wilson  z/.  School  Trustees, 
8  Ohio  174.  And  the  names  of  the 
individuals  who  compose  the  corpora- 
tion should  not  be  stated.  Powers  v. 
Decatur,  54  Ala.  214;  Wilson  v.  School 
Trustees,  8  Ohio  174.  But  while  the 
general  rule  undoubtedly  is  that  suit 
shall  be  brought  in  the  corporate  name 
of  the  village,  it  is  competent  by  stat- 
ute to  make  exceptions.  Merrill  v. 
Kalamazoo,  35  Mich.  211. 

Where  a  contract  was  made  with  the 
mayor  and  aldermen  of  the  town  of 
Tuskaloosa  and  subsequently  the  style 
of  the  corporation  was  changed  to  that 
of  the  mayor  and  aldermen  of  the 
city  of  Tuskaloosa,  it  was  held  that  in 
an  action  brought  by  the  city  authori- 
ties by  this  latter  name  it  was  sufficient 
to  allege  in  the  declaration  that  the 
bond  was  made  to  it  by  the  name  and 
style  of  the  mayor  and  aldermen  of  the 
town  of  Tuskaloosa.  Ready  v.  Tuska- 
loosa, 6  Ala.  327. 

Allegation  of  Incorporation.  —  In  some 
states  it  is  unnecessary  for  plaintiff  to 
allege  or  prove  its  incorporation,  as  the 
court  will  take  judicial  notice  thereof. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  24.  par.  6. 

Indiana.  —  Horner's  Stat.  (1896),  § 
3064. 

Kansas.  — Smith  v.  Emporia,  27  Kan. 
528. 

Kentucky.  — Stat.  (1894),  §  3256. 

Michigan.  —  Comp.  Laws  (1897),  § 
2971. 

Missouri.  —  Savannah  v.  Dickey,  33 
Mo.  App.  522. 


Nebraska.  —  Perry  v.  State,  37  Neb. 
623. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
1561. 

And  in  some  states,  in  pleading  the 
existence  of  any  city  or  town,  it  shall 
be  sufficient  to  state  in  such  pleading 
that  the  same  is  an  existing  city  or 
town,  duly  incorporated  and  organized 
under  the  laws  of  the  state. 

Oregon.  — Laws  (1893),  p.  133,  §  40. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4936. 

In  a  complaint  by  a  town,  an  aver- 
ment that  the  defendant  did  sell  certain 
liquors  "within  the  corporate  limits 
of  the  town  of  Warrior,"  sufficiently 
shows  that  the  plaintiff  is  a  municipal 
corporation.  Smith  v.  Warrior,  99  Ala. 
481. 

If  in  a  suit  by  a  corporation  the  de- 
fendant pleads  the  general  issue,  it  is 
an  admission  of  the  corporate  existence 
of  the  plaintiffs,  and  they  need  not 
prove  it.  If  a  defendant  wishes  to 
contest  the  existence  of  the  corporation 
he  should  plead  that  there  is  no  such 
corporation  in  existence.  Smith  v. 
Adrian,  i  Mich.  495;  School  Dist.  No.  i 
V.  Bragdon,  23  N.  H.  507.  But  see 
contra  Denver  v.  Spokane  Falls,  7 
Wash.  226. 

Setting  Out  Charter.  —  The  charter 
need  not  be  set  out,  for  courts  will  take 
judicial  notice  of  charters,  although 
they  are  not,  strictly  speaking,  public 
laws.  Conn.  Gen.  Stat.  (1888),  §  996; 
Stier  V.  Oskaloosa,  41  Iowa  353;  Wi- 
nooski  V.  Gokey,  49  Vt.  282;  Durch  v. 
Chippewa  County,  60  Wis.  227.  But 
see  Tilford  v.  Woodbury,  7  Humph. 
(Tenn.)  190. 

Capacity  to  Sue.  — An  allegation  of 
the  plaintiff's  capacity  to  sue  is  un- 
necessary, as  the  courts  take  judicial 
notice  of  the  powers  and  capacities  of 
municipal  corporations.  Janesville  v. 
Milwaukee,  etc.,  R.  Co.,  7  Wis.  484. 

Location  of  City,  —  The  location  of  a 
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city  within  the  state  need  not  be  alleged, 
as  the  court  will  take  judicial  notice 
thereof.  Smith  v.  Emporia,  27  Kan.  528. 

1.  Nature  of  Proceedings  —  Civil  Ac- 
tion. —  At  common  law,  a  penalty  for  a 
breach  of  an  ordinance  could  not  be 
recovered  in  a  criminal  proceeding. 
Ewbanks  v.  Ashley,  36  111.  177.  And 
in  Cooper  v.  People,  41  Mich.  403,  it 
was  held  that  a  complaint  for  violation 
of  a  city  ordinance  in  the  name  of  the 
people  was  insufficient  where  the  char- 
ter expressly  required  suits  for  collec- 
tion of  penalties  to  be  brought  in  the 
corporate  name,  "City  of  Charlotte." 
The  court  said:  "Such  cases  are  not 
criminal  prosecutions.  They  are  penal 
actions  on  the  part  of  the  city,  and  have 
for  their  object  the  vindication  of  its 
own  demestic  relations,  and  it  is  a  mis- 
take to  suppose  the  people  have  a  right 
to  sue." 

They  resemble  criminal  cases  only 
in  being  penal  proceedings,  but  no  of- 
fense is  a  crime  which  does  not  violate 
the  law  of  the  land.  People  v.  Manistee 
County,  26  Mich.  422.  And  the  fact 
that  a  warrant  for  the  arrest  of  the 
defendant  may  be  issued  and  served 
makes  no  difference.  Goshen  v.  Crox- 
ton,  34  Ind.  239.  See  also  Sylvester 
Coal  Co.  V.  St.  Louis,  130  Mo.  323. 

See  also  the  following  cases  to  the 
effect  that  actions  for  violation  of  ordi- 
nances are  civil  in  their  nature,  and 
not  criminal.  Greeley  v.  Hamman, 
12  Colo.  94;  Durango  v.  Reinsberg, 
16  Colo.  327;  Mclnerney  v.  Denver,  17 
Colo.  302;  Hughes  v.  People,  8  Colo. 
536;  Floyd  V.  Eatonton,  14  Ga.  354; 
Williams  v.  Augusta,  4  Ga.  509;  Hoyer 
V.  Mascoutah,  59  111.  137;  Graubner  v. 
Jacksonville,  50  111.  87;  Brookville  v. 
Gagle,  73  Ind.  117;  Colglaizer  z/.  Salem, 
61  Ind.  445;  Hammond  v.  New  York, 
etc.,  R.  Co.,  5  Ind.  App.  526;  Harden- 
brook  V.  Ligonier,  95  Ind.  70;  Cleven- 
ger  V.  Rushville,  90  Ind.  258;  Ridge 
V.  Crawfordsville,  4  Ind.  App.  513; 
Vicksburg  v.  Briggs,  85  Mich.  502;  St. 
Louis  V.  Weitzel,  130  Mo.  600;  Piper 
V.  Boonville,  32  Mo.  App.  138;  St. 
Louis  V.  Knox,  74  Mo.  79;  De  Soto  v. 
Brown,  44  Mo.  App.  148. 

Criminal  Prosecution, — In  a  few  states, 
however,  proceedings  to  enforce  viola- 
tions of  by-laws  or  ordinances  are 
considered  criminal  rather  than  civil. 
This  question  arose  in  the  case  of 
State  V.  Stearns,  31  N.   H.  106,  which 


was  a  prosecution  for  a  breach  of  a 
city  ordinance,  regulating  bowling  al- 
leys and  providing  a  penalty  for  its 
violation.  It  was  contended  for  the 
defendant  that  the  proceeding  was  not 
in  its  nature  criminal,  but  was  essen- 
tially a  civil  action  falling  within  the 
statute  rule,  that  "costs  shall  follow 
the  event  of  every  action  or  petition, 
unless  otherwise  directed  by  law  or  the 
court."     The  court  said: 

"  The  question  whether  a  legal  pro- 
ceeding is  to  be  deemed  civil  or  crimi- 
nal or  as  partaking  of  the  nature  of 
civil  and  criminal  proceedings,  is  to 
be  determined  by  the  consideration 
whether  the  law  is  designed  to  sup- 
press and  punish  a  public  wrong,  an 
injury  affecting  the  peace  and  welfare 
of  the  community  and  the  general  se- 
curity, or  whether  it  is  designed  mainly 
to  afford  a  remedy  to  an  individual  for 
an  injury  done  to  his  person  or  prop- 


erty. 


The    present    case    is   one 


of  a  prosecution  for  an  offense  made 
penal  by  a  city  ordinance,  because  of 
its  supposed  evil  consequences  to  so- 
ciety. It  has  no  relation  to  any 
individual  wrong,  and  the  remedy 
prescribed  is  such  as  indicates  a  crimi- 
nal proceeding.  It  is  prosecuted  by  a 
public  officer,  as  a  part  of  his  official 
duty,  but  might  be  prosecuted  by  any 
other  person  as  well.  The  fine  is  pay- 
able to  the  city,  but  not  to  compensate 
any  wrong  to  the  corporation.  *  *  * 
The  case,  then,  seems  to  us  to  lack  all 
the  indicia  of  a  civil  action,  and  to 
be  in  fact,  as  it  appears,  a  criminal 
prosecution." 

And  in  Jaquith  v.  Royce,  42  Iowa 
406,  where  the  defendant  was  arrested 
upon  a  warrant  because  of  an  informa- 
tion filed  before  a  justice  of  the  peace, 
charging  him  with  "the  crime  of  vio- 
lating an  ordinance  of  the  city  of  Cedar 
Falls,  in  Black  Ha7vk  county,  Iowa, 
prohibiting  animals  from  running  at 
large,  and  ordinances  amendatory 
thereto,"  it  was  held  that  the  proceed- 
ings were  criminal,  the  contention  of 
the  defendant  being  that  the  violation 
ot  an  ordinance  of  the  city,  providing 
for  a  penalty  of  a  fine,  was  not  crimi- 
nal, and  that,  therefore,  the  plaintiff 
was  not  liable  to  arrest  but  was  only 
subject  to  a  civil  proceeding.  This 
case  seems  to  have  been  decided  upon 
the  authority  of  State  v.  Stearns,  31 
N.  H.  106. 
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See  also  the  following  cases,  which 
hold  that  the  proceedings  are  criminal: 
Ottumwa  V.  Schaub,  52  Iowa  515; 
State  V.  Vail,  57  Iowa  103;  Columbus 
City  V.  Cutcomp,  61  Iowa  672;  Creston 
z/.  Nye,  74  Iowa  369;  Burlington  v. 
Unterkircher,  99  Iowa  401;  Ewing  v. 
Webster,  103  Iowa  226;  Neitzel  v.  Con- 
cordia, 14  Kan.  446;  Olathe  v.  Adams, 
15  Kan.  391;  Salina  v.  Seitz,  16  Kan. 
143;  Matter  of  Rolfs,  30  Kan.  758; 
Peterson  v.  Ottawa,  41  Kan.  293;  Mat- 
ter of  Jahn,  55  Kan.  694;  State  v. 
Loch te,  45  La.  Ann.  1405;  Brownville 
^.  Cook,  4  Neb.  loi;  Gold  Hill  v. 
Brisacher,  14  Nev.  52;  Perth  Amboy 
V.  Brophy,  43  N.  J.  L.  5S9;  State  v. 
Soragan,  40  Vt.  450. 

There  are  also  statutes  which  ex- 
pressly state  whether  the  proceedings 
■shall  be  criminal  or  civil,  as  Ballinger's 
Anno.  Codes  &  Stat.  Wash.  (1897).  §§ 
752,  909,  subs.  5;  §§  941,  1014,  1036. 
See  also  Ky.  Stat.  (1894),  §  3642. 

That  it  is  not  unconstitutional  for  the 
legislature  to  pass  an  act  making  the 
proceedings  to  enforce  an  ordinance 
criminal  was  decided  in  Goddard  Peti- 
tioner, 16  Pick.  (Mass.)  504.  In  this 
case,  the  city  marshal  of  Boston  made 
a  complaint  to  the  police  court,  in  the 
name  of  the  commonwealth,  against 
Goddard,  for  neglecting  and  refusing 
to  remove  snow  from  the  sidewalk  ad- 
jacent to  his  land,  contrary  to  a  by- 
law. The  defendant  was  sentenced  to 
pay  a  fine  and  costs,  and  he  appealed 
to  the  municipal  court.  It  was  there 
contended  for  the  defendant  that  the 
statute  of  1817,  c.  50,  which  declared 
that  all  fines,  forfeitures  and  penalties 
accruing  within  the  town  of  Boston, 
for  the  breach  of  any  by-law  of  the 
town,  might  be  recovered  by  indict- 
ment, information  or  complaint,  in  the 
name  of  the  commonwealth,  was  not 
warranted  by  the  constitution,  because 
it  was  unequal  and  unjust,  preventing 
the  defendant  from  recovering  costs  in 
case  he  should  prevail  in  his  defense. 
The  jury  found  a  verdict  against  the 
defendant,  and  upon  a  petition  for  cer- 
tiorari, the  supreme  court  denying 
such  petition,  through  Shaw,  C.  J., 
said:  "There  is  no  difference  in  prin- 
ciple, between  a  prosecution  for  breach 
of  a  by-law,  made  to  promote  the 
health,  safety  and  convenience  of  the 
inhabitants  of  a  large  city,  and  a  like 
prosecution,  for  nuisance  or  other  mis- 


demeanor, made  such  by  common  law 
or  by  statute.  In  both  cases  the  law  is 
made  by  competent  authority,  the 
object  of  it  is,  the  health,  comfort  and 
safety  of  the  community,  and  in  both 
cases,  a  violation  of  it  is  a  public  in- 
jury, done  to  the  whole  community, 
and  the  prosecution  is  for  the  purpose 
of  compelling  obedience,  as  well  by 
the  offender  as  by  others.  If  it  were 
to  enforce  a  private  right  by  the  city, 
there  would  be  weight  in  the  objection, 
and  it  would  stand  on  different  grounds. 
Being  a  by-law  made  to  enforce  a  police 
regulation,  a  prosecution  for  the  breach 
of  it  is  strictly  a  public  prosecution, 
and  there  seems  to  be  no  impropriety 
or  incongruity  in  authorizing  a  prose- 
cution in  the  name  of  the  common- 
wealth, and  it  is  no  valid  objection  to 
this  provision  of  law  that  in  prose- 
cutions in  the  name  of  the  common- 
wealth defendants  are  not  allowed  costs 
on  acquittal,  because  the  objection  is 
common  to  this  and  all  other  prosecu- 
tions in  the  name  of  the  commonwealth, 
for  the  violation  of  laws  made  for  the 
public  good." 

Bequisites  of  Complaint,  etc.  —  For  the 
formal  parts  of  a  complaint,  declaration 
or  petition  in  a  particular  jurisdiction 
consult  the  titles  Complaints,  vol.  4,  p. 
1019;  Declarations,  vol.  6,  p.  244. 

For  the  formal  parts  of  a  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  title  Criminal  Complaints, 
vol.  5,  p.  930. 

May  be  Oral.  —  The  complaint,  when 
made  by  the  marshal,  assistant  marshal 
or  policeman,  against  any  person  ar- 
rested without  process,  and  in  custody, 
need  not  be  in  writing.  Kan.  Gen. 
Stat.  (1897),  c.  32,  §  134;  c.  37,  §  102;  c. 
38,  ^  99.  See  also  Mo.  Rev.  Stat.  (1899), 
I  1685,  ^\x\.%^&  contra  Mo.  Laws  (1893), 
p.  73.  §  43;  Laws  (1895),  p.  71,  ^  33  {re- 
pealing  Mo.  Rev.  Stat.  (1889),  J;^  1555, 
1635).  And  therefore  where,  notwith- 
standing such  statute,  a  marshal  did  file 
a  written  complaint,  the  fact  that  it  was 
not  verified  as  written  complaints  should 
be  was  held  to  be  without  merit.  Oran 
V.  Bles,  52  Mo.  App.  509.  But  there 
must  be  a  verbal  complaint,  so  that  the 
defendant  may  know  what  it  is  he  is 
called  upon  to  answer.  Salisbury  v. 
Patterson,  24  Mo.  App.  169. 

Entitling  —  In  Kansas,  Missouri  and 
Oklahoma,  ^\\  prosecutions  for  violating 
any   city   ordinance   shall    be    entitled 
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'•  The  City  of  — —  against "  (nam- 
ing the  city  and  the  person  or  persons 
charged). 

Kansas.  —  Gen.  Stat.  (1897),  c.  32, 
S  137;  c.  37,  §  loi;  c.  38,  §  98. 

Missouri.  —  Rev.  Stat.  (1889),  §  1685; 
Laws  (1893),  p.  73,  §  43;  Laws  (1895),  p. 

71.  §  33- 

Oklahoma.  — Stat.  (1893),  §  609. 

Party  Plaintiff.  —  In  some  states  it  is 
provided  that  all  actions  to  recover  any 
fines,  or  to  enforce  any  penalty  under 
any  ordinance  of  any  city  or  village  in 
the  state,  shall  be  brought  in  the  cor- 
porate name  of  the  municipality. 

Arkansas.  —  Sand.  &  H.  Dig,  (1894),  § 
5152. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§3513. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  24,  §  270. 

Indiana.  —  Horner's  Stat.  (1896),  § 
3066. 

Iowa. — Code  (1897),  §  693;  Daven- 
port z*.  Bird,  34  Iowa  524;  State  v.  King, 
37  Iowa  462;  Centerviile  v.  Miller,  51 
Iowa  712. 

Kansas.  —  Gen.  Stat.  (1897),  c.  32,  § 
137;  c.  37,  §  loi;  c.  38,  ^  98. 

Michigan.  —  Comp.  Laws  (1897),  §^ 
2274,  2948,  3091. 

Minnesota.  — Stat.  (1894),  §  1252. 

Missouri. —  Rev.  Stat.  (1889),  §  1685; 
Laws  (1893),  p.  73,  §  43;  Laws  (1895),  p. 

71,  §  33. 

Montana.  —  Pol.  Code  (1895),  §  4912, 
subs.  I. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  2405. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  3237,  §  182. 

North  Dakota. — Rev.   Codes    (1895), 

§  2149- 

Oklahoma.  —  Stat.  (1893),  §  609. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1554,  §  no. 

Rhode  Island. —  Gen.  Laws  (1896),  c. 

36.  S  19- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1897),  §  886. 

Tennessee.  —  Code  (1896),  §  1968. 

Utah.  —  Rev.  Stat.  (iSgS),  §  208 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  752  (cities  of 
the  ilrst  class  only). 

But  in  Kentucky  (see  Stat.  (1894),  §§ 
3525,  3642,  which  relate  to  cities  of  the 
fourth  and  fifth  classes  respectively)  it  is 
provided  that  the  violation  of  any  ordi- 
nance may  be  redressed  by  a  criminal 


or  a  civil  action.  In  the  former  case 
the  action  shall  be  in  the  name  of  the 
commonwealth  of  Kentucky,  while  in 
the  latter  case  it  shall  be  in  the  name 
of  the  city.  The  same  is  true  in  Wash- 
ington of  cities  of  the  third  class.  Bal- 
linger's Anno.  Codes  &  Stat.  (1897),  g 
941. 

Where  the  legislature  especially  pro- 
vides that  all  prosecutions  for  the  vio- 
lation of  a  city  ordinance  shall  be 
conducted  in  the  name  of  the  city,  a 
complaint  against  a  person  for  violat- 
ing a  city  ordinance  is  not  invalid  be- 
cause the  case  is  brought  in  the  name 
of  the  city  rather  than  in  the  name  of 
the  state,  notwithstanding  a  constitu- 
tional provision  that  all  prosecutions 
shall  be  conducted  in  the  name  of  the 
state.  It  has  been  universally  held  that 
such  a  constitutional  provision  does  not 
apply  to  prosecutions  by  municipal  cor- 
porations for  violations  of  city  ordi- 
nances. Spokane  v.  Robison,  6  Wash. 
547.  See  also  Emporia  v.  Volmer,  12 
Kan.  622.  But  in  Brownville  v.  Cook, 
4  Neb.  loi,  where  a  prosecution  origi- 
nating in  the  police  court  of  the  city  of 
Brownville  for  breach  of  an  ordinance 
of  that  city  was  commenced  and  con- 
ducted in  the  name  of  the  city  instead 
of  the  state,  the  constitution  providing 
that  "all  process,  writs  and  other  pro- 
ceedings shall  run  in  the  name  of  The 
People  of  the  State  of  Nebraska,"  it 
was  held  that  the  prosecution  could  not 
be  maintained.  And  in  State  v.  Sora- 
gan,  40  Vt.  450,  it  was  held  error  for  the 
clerk  to  entitle  a  cause  in  the  name  of 
the  city  of  Burlington,  on  the  ground 
that  the  proceeding,  being  in  charac- 
ter and  form  a  criminal  prosecution, 
should  have  been  entitled  in  the  name 
of  the  state,  and  the  fact  that  the  fine 
for  which  complaint  was  brought  went 
to  the  town  or  other  municipality  was 
held  to  make  no  difference. 

By  Whom  Presented.  —  A  charter  of  a 
city  which  provides  that  it  shall  be  the 
duty  of  the  city  attorney  to  conduct  all 
prosecutions  for  offenses  committed 
against  any  of  the  ordinances  of  the 
city  is  not  in  conflict  with  the  section  of 
the  code  which  expressly  provides  that 
prosecutions  for  the  violation  of  any 
city  ordinance  may  be  on  the  complaint 
of  any  person.  "  There  is  a  vast  differ- 
ence between  conducting  a  prosecution 
and  swearing  to  a  complaint."  Spokane 
V.  Robison,  6  Wash.  547. 
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A  complaint  which  purported  to  be 
presented  by  ^'Levereit  B.  Englesby, 
city  attorney,  within  and  for  the  said 
county,"  is  objectionable,  there  being 
no  such  officer  known  to  the  law  as 
city  attorney  for  said  county.  "City 
attorney  "  is  too  indefinite  to  show  the 
necessary  authority.  It  applies  as  well 
to  any  city  as  to  the  city  meant  by  the 
pleader.  If,  however,  the  complaint 
had  averred  the  particular  city,  that 
part  of  the  description  relating  to  the 
county  might  have  been  rejected  as  sur- 
plusage.    State  V.  Soragan,  40  Vt.  450. 

Description  of  Offense.  —  It  is  un- 
doubtedly the  general  rule  that  it  is 
sufficient  to  describe  the  offense  in  the 
language  of  the  ordinance.  Lincoln 
Center  v.  Linker,  7  Kan.  App.  282;  St. 
Louis  z/.  Weitzel,  130  Mo.  600;  Winooski 
V.  Gokey,  49  Vt.  282.  But  see  Cun- 
ningham?/. Berry,  17  Oregon  622,  which 
holds  that  a  complaint  for  violation  of 
a  city  ordinance  must  set  out  the  facts 
constituting  the  offense  as  fully  and 
completely  as  they  are  required  to  be 
set  out  in  an  indictment  for  a  similar 
offense  against  the  state. 

But  in  general,  in  a  proceeding  under 
a  municipal  ordinance,  the  same  pre- 
cision of  pleading  is  not  necessary  as 
under  an  indictment.  Hardenbrook  z/. 
Ligonier,  95  Ind.  70;  Bayard  v.  Baker, 
76  Iowa  220;  Lincoln  Center  v.  Linker, 
7  Kan.  App.  282;  State  v.  Baker,  44 
La.  Ann.  79;  St.  Joseph  v.  Levin,  128 
Mo.  588;  St.  Louis  V.  Smith,  10  Mo. 
438;  Keeler  v.  Milledge,  24  N.  J.  L. 
142.  And  if  it  informs  the  defendant 
with  reasonable  certainty  what  he  is 
called  upon  to  answer  it  will  be  suffi- 
cient. St.  Louis  V.  Vert,  12  Mo.  App, 
570;  St.  Louis  V.  Smith,  10  Mo.  438; 
St.  Louis  V.  Frein,  9  Mo.  App.  590. 

Thus,  an  affidavit  charging  a  woman 
with  keeping  "an  assignation  house, 
in  violation  of  section  8,  of  city  ordi- 
nance 4434,  council  series,"  was  held 
sufficient,  notwithstanding  the  section 
provided  that  the  offense  consisted  in  so 
keeping  it  after  having  been  notified  by 
the  mayor  to  remove  within  five  days, 
and  after  having  failed  to  remove 
within  that  time.  The  court  said,  the 
charge  in  the  affidavit  that  she  was 
keeping  an  assignation  house,  "in  vio- 
lation of  section  8,"  meant,  and  could 
mean  nothing  but  that  she  was  so  keep- 
ing it  after  receiving  the  notice,  and 
after  the  expiration  of  the  delay  allowed. 


State  V.  Baker,  44  La.  Ann.  79.  And 
see  State  v.  Dunbar,  43  La.  Ann.  836, 
in  which  an  affidavit  was  made  and 
filed  in  the  recorder's  court  ol  the  city 
of  New  Orleans,  of  the  following  tenor 
and  purport,  viz.: 

"  That  one  Caroline  Dunbar  and  one 
Lydia  Dunbar  did  (on)  Friday,  July  2j, 
1890,  between  /  and  2  o'clock  p.  m., 
on  Peters  avenue,  between  Green  and 
George  streets  (and)  within  the  jurisdic- 
tion of  this  honorable  court,  then  and 
there  insult  and  abuse  affiant,  in  viola- 
tion of  section  9  of  city  ordinance  No. 
S121,  as  amended  by  ordinance  No. 
.j6<?o." 

This  affidavit  was  demurred  to,  the 
question  argued  in  the  brief  of  defend- 
ants being  that  the  mere  statement  in 
the  affidavit  that  the  defendants  did,  at 
a  certain  time  and  place,  insult  and 
abuse  the  prosecutor  and  complainant, 
was  insufficient,  because  it  set  out 
merely  a  legal  conclusion,  and  did  not 
set  out  and  particularly  specify  the  acts 
and  abuse  which  were  the  gravamen  of 
the  offense  charged.  The  court  decided 
in  favor  of  the  plaintiff  and  gave  for  its 
reason  that:  "  While  it  may  be  true 
that  the  complaint  lodged  with  the  re- 
corder is  informal  and  does  not  contain 
the  essential  averments  necessary  to 
the  perfection  of  an  indictment  in  con- 
stitutional courts  of  general  and  un- 
limited criminal  jurisdiction,  it  is  a 
non  sequiter  that  it  is  insufficient  or 
inadequate  for  the  purpose  of  such 
proceedings  in  a  recorder's  court  —  not- 
withstanding it  be  a  court  pro  kac  vice 
of  last  resort.  In  such  courts  the  for- 
malities of  criminal  procedure  in  courts 
of  record  are  dispensed  with  ex  necessi- 
tate rei." 

In  Keeler  v.  Milledge,  24  N.J.  L.  142, 
it  was  held  sufficient  to  set  out  with 
clearness  the  offense  charged  and  the 
substance  of  that  part  of  the  ordinance 
which  has  been  violated,  with  a  refer- 
ence to  the  title,  the  date,  the  section. 
This  much,  however,  it  ought  to  con- 
tain, for  the  office  of  the  complaint  is 
not  only  to  give  the  magistrate  juris- 
diction, but  eventually  to  apprise  the 
party  of  what  offense  he  is  charged 
with,  and  it  answers  neither  of  these 
purposes  with  certainty  unless  it  con- 
.  tains  these  particulars.  See  also  Brook- 
ville  V.  Gagle,  73  Ind.  117;  St.  Louis  z/. 
Life  Assoc,  53  Mo.  466;  Kip  v.  Pater- 
son,  26  N.  J.  L.  298. 
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In  Arkansas  and  Iowa,  it  is  provided 
that  in  an  action  to  recover  any  fine, 
penalty  or  forfeiture,  it  shall  be  suffi- 
cient to  declare  generally  for  the 
amount  claimed  to  be  due  in  respect  to 
the  by-laws  or  ordinance,  referring  to 
its  title,  date  of  adoption  and  passage, 
and  showing,  as  near  as  may  be,  the 
true  time  of  the  alleged  violation. 
Sand.  &  H.  Dig.  Ark.  (1894),  §  5152; 
Iowa  Code  (1897),  §  693.  And  in  Ver- 
mont, forfeitures  for  the  breach  of  by- 
laws of  villages  may  be  recovered  by 
action  of  debt,  in  which  action  it  shall 
be  sufficient  to  declare  generally  that 
the  defendant  is  indebted  to  such  cor- 
poration in  the  amount  of  forfeiture  for 
the  breach  of  the  by-law  violated  by 
him,  under  which  declaration  special 
matter  mav  be  given  in  evidence.  Vt. 
Stat.  (1894),  §  3132. 

In  Mich.  Comp.  Laws  (1897),  §§ 
2763,  309S,  it  is  provided  that  it  shall 
be  a  sufficient  statement  of  the  cause  of 
action  in  any  complaint  or  warrant 
filed  in  any  suit,  proceeding  or  prose- 
cution for  the  violation  of  any  ordi- 
nance, to  set  forth  substantially,  and 
with  reasonable  certainty,  as  to  time 
and  place,  the  act  or  offense  complained 
of,  and  allege  the  same  to  be  in  viola- 
tion of  an  ordinance  of  the  village  or 
city,  referring  thereto  by  its  title  and 
the  date  of  its  passage,  adoption  and 
approval. 

"  Unlawfully  "  for  ' '  Wilfully ."  —  An 
objection  that  the  defendant  is  charged 
to  have  "  unlawfully"  kept  and  main- 
tained a  nuisance,  when  the  ordinance 
on  that  subject  is,  whoever  shall  "  wil- 
fully" keep  or  maintain,  etc.,  will  not 
be  considered.  Savannah  v.  Dickey, 
33  Mo.  App.  522. 

Ordinance,  How  Pleaded.  —  By  the 
common  law,  the  by-laws  of  municipal 
corporations  are  private,  not  public, 
laws,  and  must  be  averred  in  pleadings 
upon  them.  Miles  City  v.  Kern,  12 
Mont.  119.  And  this  is  so  even  though 
the  act  of  incorporation  is  deemed  pub- 
lic or  the  statute  requires  the  court  to 
notice  it  judicially.  Miles  City  v. 
Kern,  12  Mont,  119.  And  charging 
defendant  with  maintaining  a  nuisance 
"  contrary  to  the  provisions  of  an  ordi- 
nance of  this  city  entitled.  An  ordinance 
to  prevent  and  abate  nuisances,"  is 
insufficient.  Winona  v.  Burke,  23 
Minn.  254.  See  further:  Garland  v. 
Denver,  11  Colo.  534;  People  v.  Bu- 
chanan, I  Idaho  681;  Rockford  City  R. 
Co.    V.    Matthews,    50    111.    App.    267; 


Green  v.  Indianapolis,  22  Ind.  192; 
Goodrich  v.  Brown,  30  Iowa  291;  Gar- 
vin  V.  Wells,  8  Iowa  286;  Watt  v, 
Jones,  60  Kan.  201;  People  v.  New 
York,  (Supreme  Ct.  Spec.  T.)  7  How. 
Pr.  (N.  Y.)  81;  Harker  v.  New  York,  17 
Wend.  (N.  Y.)  199;  Charleston  v.  Ash- 
ley Phosphate  Co.,  34  S.  Car.  541;  Til- 
ford  V.  Woodbury,  7  Humph.  (Tenn.) 
190;  Austin  V.  Walton,  63  Tex.  507; 
State  V.  Soragan,  40  Vt.  450;  Mounds- 
ville  V.  Velton,  35  W.  Va.  217. 

"  But  it  is  *  *  *  well  settled  that 
the  courts  of  a  municipality  will  take 
judicial  notice  of  such  ordinances  with- 
out pleading  or  proof."  Moundsville 
V.  Velton,  35  W.  Va.  217.  As,  for  ex- 
ample, a  city  court,  State  v.  Leiber, 
II  Iowa  407.  Or  a  mayor's  court. 
Laporte  City  v.  Goodfellow,  47  Iowa 
572.  And  in  Minnesota  this  is  tiae  law 
by  statute.  Stat.  (1894),  §  1301.  See 
further:  Conboy  v.  Iowa  City,  2  Iowa 
90;  Wheeling  v.  Black,  25  W.  Va.  266. 
And  the  above  rule  is  not  abrogated  by 
reason  of  statutes,  which  now  exist  in 
many  states,  providing  how  ordinances 
shall  be  pleaded.  Ex  p.  Davis,  115  Cal. 
445;  Seattle  v.  Pearson,  15  Wash.  575. 
Moreover,  where  there  is  an  appeal 
from  a  court  of  a  municipality  to  a 
higher  court,  it  is  not  necessary  to 
amend  the  warrant  or  complaint  or  file 
any  pleading  alleging  the  existence  of 
the  ordinance,  although  had  the  pro- 
ceeding been  first  commenced  in  such 
higher  court  such  would  have  been 
necessary.  Solomon  v.  Hughes,  24 
Kan.  211;  Olathe  v.  Thomas,  26  Kan. 
233;  Smith  V.  Emporia,  27  Kan.  528; 
Watt  V.  Jones,  60  Kan.  201;  Mounds- 
ville V.  Velton,  35  W.  Va.  217.  But  see 
contra  Green  v.  Indianapolis,  22  Ind. 
192. 

An  ordinance  need  not  be  set  forth 
literally.  State  v.  Soragan,  40  Vt.  450. 
Nor  in  hcec  verba.  Charleston  v.  Ash- 
ley Phosphate  Co.,  34  S.  Car.  541. 
Nor  according  to  its  legal  effect.  State 
V.  Soragan,  40  Vt.  450.  Though  it  is 
enough  to  so  plead.  Woods  v.  Prine- 
ville,  19  Oregon  108.  And  a  reference 
to  the  title  is  not  sufficient.  Watt  v. 
Jones,  60  Kan.  201.  Nor  is  a  reference 
to  the  title  and  section.  Charleston  v. 
Ashley  Phosphate  Co.,  34  S.  Car.  541. 
But  stating  the  substance  of  its  provi- 
sions is  sufficient.  Watt  v.  Jones,  60 
Kan.  201;  Lincoln  Center  v.  Linker,  7 
Kan.  App.  282;  Austin  v.  Walton,  68 
Tex.  507;  State  v.  Soragan,  40  Vt.  450. 
So  also  is  a  statement  of  the  substance 
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with  a  reference  to  the  date,  title  and 
section.  Keeler  v.  Milledge,  24  N.  J. 
L.  142;  Kip  V.  Patterson,  26  N.  J.  L. 
298;  Charleston  v.  Ashley  Phosphate 
Co.,  34  S.  Car.  541.  And  only  so  much 
of  the  ordinance  as  relates  to  the  action 
need  be  set  out  in  or  with  the  com- 
plaint. Clevenger  v.  Rushville,  90 
Ind.  258;  Green  v.  Indianapolis,  25  Ind. 
490;  Pomeroy  v.  Lappeus,  9  Oregon 
363;  Nodine  v.  Union,  13  Oregon 
587. 

In  manj^  states,  statutes  have  been 
passed  which  provide  how  by-laws  and 
ordinances  shall  be  pleaded.  Thus  in 
some  states  it  is  declared  sufficient  to 
set  forth  the  offense  in  the  same  man- 
ner as  offenses  created  by  public  act 
are  set  forth. 

Connecticut.  —  Gen.    Stat.    (1888),    § 

997- 

Maine. — Stat.  (Supp.  1895),  p.  506, 
c.  131. 

Massachusetts.  —  Stat.  (1886),  c.  53. 

Michigan.  —  Comp.  Laws  (1897),  § 
3088. 

In  Minnesota,  the  statute  declares  that 
it  shall  not  be  necessary,  in  any  plead- 
ing or  complaint  in  civil  or  criminal 
proceedings  for  a  violation  of  any  ordi- 
nance of  any  city  or  village  in  this 
state,  to  set  out  or  recite  such  ordi- 
nance, or  any  section  thereof,  at  large; 
but  it  shall  be  sufficient  in  all  such 
pleadings  or  complaints  to  state  that 
the  offense  set  forth  in  such  complaint 
was  committed  contrary  to  the  form  of 
such  ordinance,  or  of  any  specified  sec- 
tion thereof.  Stat.  (1S94),  §  5252.  And 
an  allegation  that  an  offense  is  in  viola- 
tion of  the  section  instead  of  "  contrary 
to  the  form  "  is  sufficient,  as  the  allega- 
tions are  in  legal  effect  equivalent. 
Faribault  v.  Wilson,  34  Minn.  254. 

In  New  York,  it  is  enough  to  state  the 
section  of  the  rule,  by-law  or  ordinance 
under  which  the  penalty  or  forfeiture 
is  claimed.  Birds.  Rev.  Stat.  (1896),  p. 
3467,  §  145. 

In  Alontana,  a  city  or  town  ordinance 
may  be  referred  to  by  its  title  and  sec- 
tion and  the  number  thereof.  Mont. 
Pen.  Code  (1895),  §  2680;  Miles  City  v. 
Kern,  12  Mont.  119;  Philipsburg  v. 
Weinstein,  21  Mont.  146.  And  in 
Indiana  it  is  sufficient  to  recite  in  the 
affidavit  or  complaint  the  number  of 
the  section  charged  to  have  been 
violated,  with  the  date  of  its  adoption. 
Horner's  Stat.  Ind.  (1896),  §  3066; 
Schwab  V.  Madison,  49  Ind.  329;  Hunt- 
ington V.  Pease.  56  Ind.  305.     See  also 


Elkhart  v.  Calvert,  126  Ind.  6,  where 
the  complaint  alleged  that  the  acts 
complained  of  were  in  violation  of 
sections  14  and  45  of  ordinance  No. 
112,  duly  ordained  by  the  common 
council  of  the  city  on  the  24th  day  of 
April,  1887.  While  in  some  states,  in 
all  actions  for  the  recovery  of  any  fine 
or  penalty,  incurred  for  th  ,  violation 
of  any  ordinance,  it  is  sufficient  to 
state  in  the  complaint,  or  affidavit, 
the  number  of  the  section  and  title  of 
the  ordinance  violated,  together  with  the 
date  of  its  passage,  without  stating 
such  ordinance  or  section  in  full,  or  the 
substance  thereof. 

Colorado. — Mills'  Anno.  Stat.  (1891), 
§§  3512,  4436. 

N^ew  Mexico. — Comp.  Laws  (1897), 
§  2517.  . 

And  in  others  it  shall  not  be  neces- 
sary, in  any  suit,  proceeding  or 
prosecution  for  the  violation  of».  any 
ordinance,  to  state  or  set  forth  such 
ordinance,  or  any  of  the  provisions 
thereof,  in  any  complaint,  warrant,  ad- 
dress or  pleading  therein;  but  the  same 
shall  be  deemed  sufficiently  set  forth 
or  stated  by  reciting  its  title  and  date 
of  its  passage,  adoption  or  approval. 
Mich.  Comp.  Laws  (1897),  §|  2763, 
3098. 

See  alsoy4r^a«jaj.  —  Sand.  &  H.  Dig. 
(1894),  §  5152. 

California. — Code  Civ.  Proc.  (1897), 
§459.  "But  when  the  proceeding  is 
in  a  municipal  court,  instituted  for  the 
express  purpose  of  enforcing  the  muni- 
cipal ordinances,  and  vested  with  full 
jurisdiction  for  that  purpose,  the  ordi- 
nances are  the  peculiar  law  of  that 
forum,  and  it  is  bound  to  take  notice 
of  their  existence.  To  such  laws  it 
holds  the  same  relation  that  the  su- 
perior courts  hold  to  the  laws  enacted 
by  the  legislature,  and  may  notice 
their  provisions  because  they  are  among 
the  things  which,  as  to  it,  are  estab- 
lished by  law."     Ex  p.  Davis.   115  Cal. 

445- 

Iowa.  —  Code  (1897),  §  693. 

Oregon.  —  Laws  (1893),  p.  133,  §  40; 
Nodine  v.  Union,  13  Oregon  587. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4937.  But  it  is 
not  necessary  to  plead  an  ordinance  by 
title,  number  and  date  of  passage  in  a 
complaint  filed  in  a  couft  of  the  mu- 
nicipality, as  it  is  the  duty  of  such 
court  to  take  judicial  notice  6f  the 
ordinance.  Seattle  z/.  Pearson,  15  Wash. 
575- 
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Wisconsin.  — Stat.  (1898),  §  2676. 
Variance  of  Date  of  By-law.  —  In 
Alexandria  z.  Brockett,  i  Cranch(C.  C.) 
505,  the  court  refused  to  suffer  a  by- 
law approved  by  the  mayor  of  Alex- 
andria on  the  27th  of  March  to  go  in 
evidence  to  support  the  averment  of  a 
by-law  passed  on  the  26th,  which  was 
the  date  or.  which  it  was  passed  by  the 
common  council. 

Name  of  City  Passing  Ordinance.  —  In 
Bayard  v.  Baker,  76  Iowa  220,  an  in- 
formation entitled  "  The  Incorporated 
Toivn  of  Bayard  v.  Frank  Baker,  before 
Thos.  Stevenson,  mayor  of  the  incor- 
porated town  of  Bayard,  county  of 
Guthrie,  and  state  of  Iowa,"  stated  that 
"the  defendant  *  *  *  is  accused  of  the 
crime  of  violating  ordinance  No.  21, 
for  that  the  said  defendant,  at  the  town 
of  Bayard  *  *  *  did,  *  *  *  against  the 
peace  of  the  state  of  Iowa,  arid  contrary 
to  the  provisions  of  ordinance  No.  21, 
entitled  'An  ordinance,'  *  *  *  passed 
the  twenty-first  day  of  March,  A.  D. 
1888,  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  and 
good  order  of  said  town  of  Bayard." 
An  objection  that  this  information  was 
insufficient  because  it  did  not  appear 
that  any  or  what  town  or  city  passed 
the  ordinance  was  not  sustained,  the 
court  holding  that  while  that  fact  did 
not  appear  in  express  words,  yet 
any  person  of  ordinary  understanding, 
reading  the  information,  would  readily 
reach  the  conclusion  that  the  defendant 
was  charged  with  violating  ordinance 
No.  21,  passed  by  the  incorporated 
town  of  Bayard. 

Power  to  Enact  Ordinance.  —  Where 
the  complaint  shows  when  the  ordi- 
nance was  made,  and  by  whom  it  was 
made,  viz:  the  common  council  of  the 
city,  the  court  will  take  judicial  notice 
of  the  power  of  the  common  council 
to  enact  such  an  ordinance.  Green  v. 
Indianapolis,  25  Ind.  490.  And  in 
Hardenbrook  v.  Ligonier,  95  Ind.  70, 
where  there  was  a  complaint  for  the 
violation  of  a  town  ordinance,  it  was 
held  sufficient  to  allege  that  the  ordi- 
nance was  enacted  by  the  trustees 
of  the  corporation,  and  the  question 
whether  the  town  trustees  had  power 
to  adopt  ordinances  was  a  matter  of 
law  of  which  the  court  would  ex  officio 
take  notice. 

See  also  Winooski  v.  Gokey,  49  Vt. 
282. 

Against  the  Form  of  the  Statute.  —  It 
was  held  in  Com.  v.  Worcester,  3  Pick. 


(Mass.)  462,  that  it  was  not  sufficient  to 
conclude  against  the  form  of  the  by-law 
in  such  case  made  and  provided,  but 
that  the  complaint  ought  to  have  con- 
cluded also  against  the  form  of  the 
statute.  See  also  Com.  v.  Gay,  5  Pick. 
(Mass.) 44;  Stevens  v.  Dimond,  6  N.  H. 
330;  State  V.  Soragan,  40  Vt.  450.  But 
at  present  in  Massachusetts,  a  statute 
provides  that  no  complaint  shall  be 
quashed  or  deemed  invalid  for  omitting 
to  charge  any  offense  to  have  been 
committed  contrary  to  the  form  of  the 
statute  or  statutes,  if  such  omission 
or  misstatement  does  not  tend  to  the 
prejudice  of  the  defendant.  Pub.  Stat. 
(1882),  c.  213,  §  16. 

But  in  Winooski  v.  Gokey,  49  Vt. 
282,  it  was  held  that  where  the  right  of 
action  accrues  under  and  by  virtue  of 
an  ordinance  set  out  in  the  declaration, 
it  need  not  be  averred  that  the  act  was 
done  contrary  to  the  form  of  the 
statute. 

Signature. — The  written  report  of 
the  chief  of  police  of  St.  Louis,  on  which 
offenders  arrested  without  process  are 
tried,  is  not  void  because  the  chief's 
name  is  signed  thereto  by  another,  if 
done  on  his  authority.  Ex  p.  Wash- 
ington, 10  Mo.  App.  495.  And  an  in- 
formation for  violation  of  an  ordinance 
signed  by  a  sergeant  of  police  for  the 
chief,  under  authority  to  so  sign,  is  a 
"written  report  of  the  chief,"  within 
the  meaning  of  the  ordinance.  St. 
Louis  V.  Vert,  12  Mo.  App.  570.  But 
where  an  information  for  violation  of 
an  ordinance  was  signed  "  Wash 
Adams,  City  Attorney,  pr.  W.,"  W.  be- 
ing a  person  who,  during  the  temporary 
absence  of  the  city  attorney,  performed 
his  duties  at  his  request,  it  was  held 
that  such  signature  did  not  satisfy  the 
city  charter,  which  provided  that  the 
information  for  the  violation  of  any 
ordinance  should  be  by  the  city  attor- 
ney, nor  can  the  information  be  after- 
ward adopted  and  ratified  by  the  city 
attorney.  Kansas  v.  Flanagan,  69 
Mo.  22. 

Precedents,  —  For  defective  forms  in 
proceedings  by  a  municipality  for  the 
violation  of  an  ordinance  see  the  fol- 
lowing cases,  to  wit:  St.  Joseph  v. 
Harris,  59  Mo.  App.  122;  Tyler  z/.  Law- 
son,  30  N.  J.  L.  120;  Barton  v.  La 
Grande,  17  Oregon  577;  Charleston  v. 
Ashley  Phosphate  Co.,  34  S.  Car.  541; 
State  V.  Bacon,  40  Vt.  456;  State  z/. 
Soragan,  40  Vt.  450. 
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Form  No.  14264. 

(Precedent  in  Columbia  v.  Johnson,  72  Mo.  App.  234.)' 

State  of  Missouri,  )  ^^^^^^  Clarence  O'Mahoney,  Police  Tudge2  of  the 
County  of  ^..«.,  City  oi  Columbia.     ^      '^ 

City  of  Coluf/wia.    )  ■' 

The  City  of  Columbia,  Plaintiff, 

V. 

Louis  Johnson  {colored\  Defendant. 

The  undersigned,  city  attorney  of  the  city  of  Columbia,  informs 
the  court,  and  charges  the  fact  to  be  that  on  the  19th  day  of  Septem- 
ber, i896,  at  the  city  of  Columbia,  and  within  the  corporate  limits 
thereof,  one  Louis  Johnson  {colored^  did,  in  violation  of  section  ^^  of 
an  ordinance^  of  said  city,  passed  and  approved  on  the  27th  day  of 
July,  1893,  and  entitled  "An  ordinance  in  relation  fo  offenses  against 
public  morals,  decency  and  public  safety,  in  lieu  of  article  i  of  ordi- 
nance 19  of  Revised  Ordinances  of  1892,  of  the  city  of  Columbia," 
then  and  there  unlawfully  carry  concealed  upon  and  about  his  per- 
son a  deadly  and  dangerous  weapon,  to  wit,  a  revolving  pistol,  con- 
trary to  said  ordinance  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  said  city  of  Columbia. 

Wherefore  plaintiff  prays  the  court  to  declare  and  assess  against 
the  defendant  herein,  the  penalties  prescribed  by  said  ordinance  for 
the  punishment  of  such  offense,  and  that  it  render  judgment  there- 
for, together  with  the  costs  in  this  behalf  expended,  and  that  said 
defendant  stand  committed  until  judgment  is  complied  with. 

J.  S.  Banks,  City  Attorney. 

J.  S.  Banks,  city  attorney,  makes  oath  and  says  that  the  facts  and 
allegations  contained  in  the  foregoing  are  true  according  to  his  best 
information  and  belief. 

J.  S.  Banks,  City  Attorney. 

Subscribed  and  sworn  to  Defore  me  this  21st  day  of  September,  iS96. 

Clarence  O' Mahoney,  Police  Judge. 

(J>)  Interfering  with  Officer  in  Discharge  of  Duty. 

Form  No.  14265. 

(Precedent  in  St.  Louis  v.  Smith,  10  Mo.  439.)* 

1.  This  complaint  was  held  to  state  3.  The  ordinance  is  as  follows:  "  If 
facts  sufficient  to  constitute  a  cause  of  any  person  shall,  within  this  city, 
action.  The  court  said:  "It  very  carry  concealed  upon  or  about  his  per- 
clearly  charges  the  violation  of  the  son  any  deadly  or  dangerous  weapon, 
*  *  *  ordinance.  All  the  essentials  he  shall  upon  conviction  be  punished 
required  by  the  ordinance  are  therein  by  a  fine  of  not  less  than  fifty  dollars 
alleged."  nor  more  than  two  hundred  dollars,  or 

See,  generally,  supra,  note  I,  p.  956.  by  imprisonment  in  the  Boone  county 

2,  Police  judge  has  exclusive  original  jail  or  city  prison   not   less  than  five 
jurisdiction  to  hear  and  determine  all  days  nor  more  than  six  months,  or  by 
offenses   against   the   ordinances  of   a  both  such  fine  and  imprisonment." 
city   of    the    third    class.     Mo.    Laws  4.  This  complaint  was  held  by  the  su- 
(1893;,  p.  72,  §  41.  preme  court  to  be  sufficiently  explicit. 
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State  of  Missouri,  City  of  St.  Louis,  a.  d.  18^6. 

John  Smith,  To  the  City  of  St.  Louis,  Dr. 

To  one  hundred  doWaxs,  for  this,  to-wit:  he,  the  said  Smith,  was,  in 
the  city  of  St.  Louis,  on  and  between  the  1st  day  ol  January,  eighteen 
hundred  and  forty-six,  and  the  20th  day  of  April,  eighteen  hundred 
and  forty-six,  guilty  of  a  breach  and  violation  of  an  ordinance  of  the 
said  city  of  St.  Louis,  entitled  "An  ordinance  for  the  punishment  of 
persons  obstructing  or  interfering  with  any  city  officer  in  discharge 
of  duty,"  approved  on  the  6th  June,  a.  d.  1845;  in  this,  to-wit:  he, 
the  said  Smith,  did  then  and  there  interfere  with  a  city  officer,  to- 
wit:  Asa  Hutchinson,  a  member  of  the  City  Guard,  in  the  discharge 
of  his  official  duty,  and  in  this,  to-wit:  he,  the  said  Smith,  did  then 
and  there  attempt  to  rescue  from  an  ofificer,  Asa  Hutchinson,  a  person^ 
by  him  arrested  in  the  official  discharge  of  his  duty.  By  reason  of 
which,  he,  the  said  Smith,  has  subjected  himself  to  a  fine  of  %100  to 
the  use  of  the  city  of  St.  Louis — for  the  recovery  of  which  fine  the 
said  city  of  St.  Louis  now  sues  and  brings  her  action  of  debt  against 
the  said  Smith,  on  the  information  of  Charles  C.  Carroll,  city  attorney 
of  the  city  of  St.  Louis. 


{/)  Injuring  and  Defacing  Fence. 

Form  No.  14266.^ 
City  of  Boonville,  \ 
State  of  Missouri.  \ 

Florence  Piper,  to  the  Mayor,  Councilmen  and  Citizens  of  the  City  of 
Boonville,  Dr.: 

To  %90,  for  breach  of  section  7,  of  article  4,  of  an  ordinance  of 
said  city,  entitled  offenses  concerning  streets  and  private  property, 
approved  January  31,  1881,  in  this,  to-wit,  that  the  said  Florence 
Piper,  at  the  city  of  Boonville  aforesaid,  on  the  twenty-sixth  day  of 
Januaiy,  iS87,  wilfully  cut,  hacked,  injured  and  defaced  a  certain 
fence  belonging  to  William  Gibbons,  situated  upon  a  lot  belonging  to 
William  Gibbons,  lessee;  known  as  the  Gibbons  saw-mill  lot  in  West 
Boonville,  contrary  to  the  form  of  the  ordinance  in  such  cases  made 
and  provided,  and  against  tfie  peace  and  dignity  of  the  city. 

On  complaint  of  William  Gibbons. 

A.  C  Widdicomb,  City  Attorney. 

"All    *  *  *    which   is  required  is  that  See,  generally,  supra,  note  i,  p.  956. 

degree  of  certainty  necessary  to  inform  1.  Failure  to  set  out  the  name  of  the  in- 

the  defendant  of  what  he  is  called  upon  dividual  attempted  to  be  rescued  by  the 

to  answer,  and   not  that  particularity  defendant  from  the  officer  was  held  not 

which  is  technically  necessary  to  consti-  to  be  a   sufficient  cause  for  dismissing 

tute  a  good  indictment.     Tested  by  this  the  case. 

rule,  we  can  see  no  reasonable  objec-  2.  This  form  was  introduced  as  evi- 

tion  to  the  complaint,  for  it  alleges  the  dence  in  the  case  of  Piper  v.  Boonville, 

ordinance  violated,  with  the  time  and  32  Mo.  App.  138.     No  objection  seems 

place  of  violation,  and  the   attendant  to  have   been    made  to  it  in  the  action 

circumstances,  so  as  fully  to  advise  the  in  which  it  was  filed, 

defendant  of  the  cause  of  action."  See,  generally,  supra,  note  i,  p.  956. 
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(</)  Keeping  Billiard  Table  Without  License. 

Form  No.  14267. 

(Precfedent  in  Winooski  v.  Gokey,  49  Vt.  283.)' 

[{Commencing  as  in  Form  No.  6950.^)}^  For  that  whereas,  at  a  meet- 
ing of  the  legal  voters  of  the  village  of  Winooski,  legally  warned  3 
and  held  in  said  village,  on  [the  first  day  of  February,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-seven,']^  the  said 
corporation  passed  by  vote  of  said  meeting  an  ordinance  in  the 
words  and  figures  following,  to  wit:  "An  ordinance  in  relation  to 
saloons.  It  is  hereby  ordained  by  the  village  of  Wmooski,  as  fol- 
lows: Sec.  I.  No  person  shall  keep  a  billiard  saloon  wherein  billiard 
tables  are  kept  for  hire  or  public  use  *  *  *  until  he  shall  have  first 
obtained  a  license  therefor  from  the  trustees,  signed  by  a  majority 
of  them,  and  recorded  in  the  village  clerk's  office.  *  *  *  Sec.  5. 
Any  person  violating  the  provisions  of  this  ordinance,  shall  forfeit 
and  pay  to  said  village  the  sum  of  fifty  dollars."  Which  said  ordi- 
nance was  duly  recorded  in  the  office  of  the  clerk  of  said  village,  on 
[the  third  day  of  February  aforesaid, ]2  and  has  not  been  repealed 
nor  revoked  and  is  in  full  force.  And  the  said  defendant  well  know- 
ing said  ordinance  to  be  in  force,  at  [said  village  of  Winooski,]^  on 
[the  third  Adi^  of  March  of  said  year,]^  did  keep  a  billiard  saloon, 
and  therein  did  keep  billiard  tables  to  the  number  of  two,  for  hire 
or  public  use,  without  first  having  obtained  a  license  therefor  from 
the  trustees  of  said  village,  signed  by  a  majority  of  them,  and 
recorded  in  the  village  clerk's  office,  and  contrary  to  the  form,  force, 
and  provisions  of  said  ordinance,*  and  in  violation  of  the  same,  and 
by  reason  of  the  neglect,  omissions  and  violations  of  the  said  defend- 
ant hereinbefore  stated,  and  by  virtue  of  the  provisions  of  an  act*  of 
the  General  Assembly  of  the  state  of  Vermont,  approved  November 
19,  1866,  and  by  virtue  of  the  provisions  of  said  ordinance,  the 
defendant  did  forfeit  to  the  said  village,  the  sum  oi  fifty  dollars; 
and  by  means  of  the  provisions  of  the  act  of  the  General  Assembly 
aforesaid,  and  of  the  said  ordinance,  an  action  hath  accrued  to  the 
said  corporation,  to  have  and  recover  of  the  said  defendant  the  sum 
oi  fifty  dollars,  [{concluding  as  in  Form  No.  6950').'^ 

1.  This  was  an  action  on  the  case  for  4.  Charter  Need  Not  be  Recited.  —  An 
violation  of  a  village  ordinance.  A  objection  being  raised  by  the  defendant 
special  demurrer  was  sustained  in  the  that  the  act  was  not  set  forth,  as,  being 
lower  court,  but  the  judgment  sustain-  a  private  law,  it  should  have  been,  it 
ing  the  demurrer  was  reversed  on, eK-  was  held  "that  courts  will  judicially 
ceptions.  notice  thecharter  or  incorporating  act  of 

See,  generally,  supra,  note  r,  p.  956.      a  municipal  corporation,  without  being 

2.  The  matter  enclosed  by  and  to  be  specially  pleaded,  not  only  when  it  is 
supplied  within  [  ]  will  not  be  found '  declared  to  be  a  public  statute,  but 
in  the  reported  case.  when  it  is  public  or  general  in  its  na- 

8.  Failure  to  Set    Oat   Warning.  —  It  ture  or  purposes." 
was  objected  that  the  declaration  should        5.  Contra  Formam  Statnti.  —  A  right  of 

have  set  out  the  warning,  but  the  court  action    having   accrued  under  and   by 

held  that  as  the  demurrer  admitted  that  virtue  of  the  ordinance,  it  was  held  not 

the   meeting   was   legally  warned,  de-  necessary   that   it   should    be    averred 

fendant  could  not  question  the  legality  that  the  keeping  of  said  billiard  tables 

of  the  warning.  was  contrary  to  the  form  of  the  statute. 
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{e)  Refusing  to  Extend  Gas  Mains. 

Form  No.  14268. 
(Precedent  in  Indianapolis  v.  Consumers  Gas  Trust  Co.,  140  Ind.  248.)' 

\i^Title  of  court  and  cause  as  in  Form  No.  5915^^ 

The  city  of  Indianapolis  complains  of  the  said  defendant,  late  of 
said  city,  and  says:  That  the  said  defendant,  on  the  12th  day  of 
August^  iS99,  at  the  city  and  county  aforesaid,  did  then  and  there 
violate  sections  13  and  16^  of  an  ordinance  of  said  city  passed  by  the 
common  council  and  board  of  aldermen  thereof  on  the  27th  day  of 
June,  1887,  by  unlawfully  and  wilfully  failing,  neglecting  and  refusing, 
after  having  duly  accepted  the  provisions  of  said  ordinance  as  pro- 
vided by  section  15,  to  comply  with  the  order*  of  the  common 
council  and  board  of  aldermen  of  said  city,  to  extend  its  mains  on 
and  along  Woodlawn  avenue,  from  Dillon  to  Reid  street,  in  said 
city,  said  avenue  being  contiguous  and  adjacent  to  Dillon  street, 
on  which  said  street  defendant  has  its  mains  already  laid,  within 
sixty  days  after  having  been  duly  ordered  by  resolution  of  the  com- 
mon council  and  board  of  aldermen  to  lay  and  extend  its  mains  on 
said  avenue,  such  extension  having  been  petitioned  for  by  the  owners 
and  occupants  of  the  real  estate  lying  along  and  adjacent  to  said 
avenue,  and  ten  per  cent,  of  such  petitioners  having  agreed  to  become 
consumers  of  gas  from  said  company. 

[Wherefore  plaintiff  (concluding  as  in  Form  No.  5915).]^ 

1.  This  complaint  was  filed  in  the  Provided,  the  same  shall  be  petitioned 
mayor's  court  for  the  purpose  of  en-  for  by  owners  or  occupants  of  real  estate 
forcing  against  the  defendant  the  pen-  along  the  line  proposed  to  be  extended, 
alty  or  fine  provided  for  in  section  16  of  and  that  10  per  centum  of  such  petition- 
the  ordinance  referred  to  (infra,  note  ers  shall  agree  to  become  consumers  of 
3,  p.  966).  Its  form  was  not  ob-  gas,  and  that,  in  the  opinion  of  the  com- 
jected  to.  mon    council    and  board  of  aldermen. 

See,    generally,    supra,    note    i,     p.  such  proposed   extension  is  reasonable 

956.  and  ought  to  be  made." 

A  demurrer  to  a  paragraph  of  the  "  Section  16.  Any  corporation  will- 
answer  which  went  to  show  that  the  de-  fully  violating  any  provision  of  this  or- 
fendant  was  physically  and  financially  dinance,  directing  anything  to  be  done 
unable  to  comply  with  the  resolution  or  enjoining  the  doing  of  anything, 
and  extend  its  mains  as  required,  al-  shall,  on  conviction,  be  fined  in  any  sum 
though  it  was  desirous  of  so  doing,  and  not  exceeding  $100." 
would  have  obeyed  the  directions  had  4.  The  order  is  as  follows,  to  wit: 
not  the  facts  alleged  therein  rendered  it  "Whereas,  the  owners  or  residents 
impossible  so  to  do,  and  hence  it  did  on  Woodlawn  avenue  *  *  *  have  pe- 
not  wilfully  violate  the  ordinance,  was  titioped  for  the  extension  of  natural 
overruled.  gas  mains  on  said  street;  and, 

2.  The  matter  enclosed  by  and  to  be  Whereas,  One-tenth  of  the  residents 
supplied  within  [  ]  will  not  be  found  in  on  said  street  are  willing  to  use  gas; 
the  reported  case.  and, 

3.  The  sectiona  of  the  ordinance  referred  Whereas,  The  mains  of  the  Con- 
to  are  as  follows:  "  Section  13.  Any  such  sumers  Gas  Trust  Company  are  con- 
corporation    *   *   *   shall  commence  to  tiguous  to  said  street. 

extend  its  mains  *  *  *  along  any  street  Resolved.  That  the  Consumers  Gas 
contiguous  to  where  its  mains  are  al-  TrustCompany  is  hereby  ordered  to  ex- 
ready  laid  within  sixty  (60)  days  after  tend  its  mains  in  and  along  said  Wood- 
being  so  ordered  by  resolution  of  the  lawn  avenue  *  *  *  within  sixty  days 
common  council  and  board  of  aldermen,     from  the  passage  of  this  resolution." 
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(/)  Refusing  to  Fill  Up  Condemned  Land. 

Form  No.  14269. 
(Precedent  in  Charleston  v.  Werner,  38  S.  Car.  488.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  59S2.y^ 
The  said  city  council  of  Charleston.,    plaintiff,  complaining  of  the 
said  Mrs.  Doris  Werner,  the  defendant,  alleges: 

I.  That  it,  the  said  plaintiff,  is  a  municjpal  corporation,  under  the 
laws  of  the  said  State  of  South  Carolina. 

II.  That  by  sections  227  and  228  of  the  revised  ordinances  of  the 
city  of  Charleston,  ratified  in  city  council  on  the  26th  day  of  Septem- 
ber, 1882,  it  is  ordained  and  enacted  as  follows,  that  is  to  say:  {Here 
were  set  out  the  sections  of  the  ordinance').^ 


1.  The  defendant  interposed  a  verbal 
demurrer  and  moved  to  dismiss  the 
complaint  for  the  reason  that  it  did 
not  state  facts  sufBcient  to  constitute  a 
cause  of  action.  The  demurrer  was 
overruled,  it  being  held  that  the  ob- 
ject of  the  proceedings  was  not  to 
raise  money  to  support  the  city  gov- 
ernment or  to  improve  the  value  of 
property  in  a  particular  locality,  but 
to  put  in  operation  the  police  power 
granted  to  the  city  council  for  the  pur- 
pose of  preserving  the  health  of  the 
city,  and  that  this  power  was  expressly 
given  by  the  Charleston  city  charter. 

See,  generally,  supra,  note  i,  p.  956. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  repbrted  case. 

3.  The  sections  of  the  ordinance  referred 
to  were  as  follows,  to  wit: 

"  Sec.  227.  Whenever  it  shall  appear 
to  the  board  of  health  that  any  low  lots 
or  vacant  grounds  are  in  a  condition  to 
injure  or  endanger  the  public  health,  it 
shall  be  the  dutjr  of  the  said  board  of 
health  to  appoint  a  board  of  inspection, 
to  be  composed  of  the  city  registrar  and 
four  members  of  the  board  of  health 
(any  three  of  whom  shall  be  a  quorum), 
whose  duty  it  shall  be  to  enter  upon 
and  thoroughly  examine  such  lots  or 
vacant  grounds,  and  determine  by  the 
vote  of  not  less  than  three  of  the  said 
board,  whether  such  lots  or  vacant 
grounds  shall  be  drained,  filled  up, 
levelled,  or  otherwise  so  improved,  as 
to  remove  the  nuisance  and  evil  there 
complained  of  or  existing.  And  should 
the  said  board  of  inspection  be  of  opin- 
ion that  such  lots  or  vacant  grounds 
ought  to  be  filled  up.  levelled,  or 
drained,  they  shall  submit  a  detailed 
report  to  the  city  council,  setting  forth 
the  actual  condition  thereof,  and  sug- 
gesting the  mode,  materials,  and  ex- 


tent to  which  such  low  lots  or  vacant 
grounds  shall  be  filled  up,  levelled,  or 
drained;  upon  which  report  council 
shall  take  such  order  and  direction 
thereon  as  they  may  deem  expedient- 
Sec.  228.  In  case  council  shall  order 
the  report  of  said  board  of  inspection, 
made  as  aforesaid,  to  be  carried  into 
effect,  or  shall  direct  such  low  lots  to  be 
filled  up,  levelled,  or  drained,  it  shall 
be  the  duty  of  the  city  registrar  to  serve 
a  notice,  in  writing,  on  the  owner  or 
owners  of  such  low  lots  or  vacant 
grounds,  directing  said  owner  or  own- 
ers to  have  such  lots  or  vacant  grounds 
filled  up,  levelled,  or  drained,  as  coun- 
cil may  require,  to  such  extent,  in  such 
manner,  with  such  materials,  and 
within  such  reasonable  time,  as  may 
be  prescribed  by  the  said  order  of  the 
city  council.  And,  in  case  of  neglect 
or  refusal  of  such  owner  or  owners  to 
obey  said  notice,  it  shall  be  the  duty  of 
the  city  registrar  to  cause  such  lots  or 
grounds  to  be  filled  up,  levelled,  or 
drained,  in  the  manner  prescribed  in 
the  said  notice,  under  the  order  and 
direction  of  the  said  board  of  inspec- 
tion. The  expenses  and  charges  paid 
and  incurred  in  case  such  lots  or 
grounds  shall  be  filled  up,  levelled,  or 
drained,  under  the  order  of  the  board 
of  inspection,  shall  be  paid  in  the  first 
instance  out  of  the  city  treasury,  and 
shall  afterwards  be  recovered,  with  in- 
terest and  costs  of  suit,  in  an  action  of 
debt,  to  be  brought  by  council  in  the 
Court  of  Common  Pleas,  against  the 
owner  or  owners  of  such  lots  or 
grounds.  The  city  engineer  shall, 
whenever  required,  attend  the  said 
board  of  inspection  on  the  examination 
of  low  lots  and  grounds,  and  under  their 
direction  make  plans  for  filling,  level- 
ling, and  draining  the  same." 
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'  III.  That  the  defendant  is  the  owner  in  fee  siftiple  of  all  that  lot» 
piece,  or  parcel  of  land,  with  the  buildings  thereon,  situate,  lying> 
and  being  on  the  west  side  of  Smith  street,  in  the  city  of  Charleston^ 
now  or  formerly  known  as  No.  ^7  on  said  street,  measuring  and  con- 
taining ninety-three  feet  in  front  on  Smith  street  by  two  hundred  feet 
in  depth,  be  the  same  more  or  less.  Butting  and  bounding  north  on 
land  of  Dr.  John  C.  Faber^  east  on  Smith  street  aforesaid,  south  on 
land  of  W.  J.  Parker,  and  west  on  land  formerly  of  Thomas  Bennett. 

IV.  That  the  rear  portion  of  the  said  lot  of  the  said  defendant 
was  a  low  lot,  extendirig  into  what  was  formerly  a  part  of  Bennett's 
mill  pond,  and  in  a  condition  to  injure  and  endanger  the  public 
health. 

V.  That  the  board  of  health  of  the  said  city  of  Charleston,  as 
required  by  the  ordinances  hereinbefore  recited,  appointed  a  board 
of  inspection,  composed  of  the  city  registrar  and  four  members  of 
the  board  of  health,  to  enter  upon  and  thoroughly  examine  said  lot, 
and  determine  whether  the  same  should  be  drained,  filled  up,  levelled, 
or  otherwise  so  improved  as  to  remove  the  nuisance  and  evil  there 
existing.  That  the  said  board  of  inspection  inspected  the  said 
premises,  determined  that  the  said  lot  should  be  filled  up  to  a  proper 
level  above  the  street,  and,  pursuant  to  such  determination,  the  said 
board  submitted  a  detailed  report  thereof,  to  the  city  council,  set- 
ting forth  the  actual  condition  thereof,  and  suggesting  the  mode, 
materials,iand  extent  to  which  the  said  lot  should  be  filled  jup.  That 
thereupon  the  said  city  council,  by  a  resolution  passed  at  a  meeting 
\it^A  January,  iS88,  ordered  and  directed  that  the  findings  of  the 
said  board  of  inspection  be  carried  into  effect. 

VI.  That  thereupon  the  city  registrar,  on  the  28th.  day  of  January, 
i888,  did  serve  a  notice  in  writing,  as  required  by  the  ordinance 
aforesaid,  on  the  said  defendant,  the  owner  of  the  said  lot  of  land, 
requiring  her  to  fill  the  said  lot  with  sand,  gravel,  clay,  or  shell,  to  a 
level  even  with  the  grade  pegs  placed  by  the  city  engineer,  within 
sixty  days  from  the  date  of  said  notice,  and  notifying  her,  the  said 
defendant,  that  if  the  said  filling  was  not  done  within  the  time  speci- 
fied, that  the  same  would  be  done  by  the  city  council  at  her  expense. 

VII.  That  the  said  sixty  days  having  expired,  the  city  registrar 
did  cause  the  said  lot  to  be  filled  up  in  the  manner  prescribed  in  the 
said  notice,  under  the  order  and  direction  of  the  said  board  of 
inspection,  depositing  upon  the  said  lot  fifteen  htmdred  and  three 
cubic  yards  of  earth,  at  an  expense  of  eleven  hundred  and  fifty-seven 
and  10-100  dollars,  which  hath  been  paid  out  of  the  city  treasury, 
and  that  no  part  thereof  has  been  paid  by  the  said  defendant;  and 
the  plaintiff  alleges  that  the  said  sum  of  $1,157.10  does  not  exceed 
one-half  the  value  of  defendant's  lot  of  land. 

Wherefore,  plaintiff  demands  judgment  against  the  said  defendant 
for  the  said  sum  of  eleven  hundred  and  fifty-seven  and  10-100  6l0^2S% 
with  interest  and  costs. 

[(^Signature  and  verification  as  in  Form  No.  5932.)]^ 

X.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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(^)  Selling  Meat  Without  License. 
Form  No.  14270. 
(Precedent  in  St.  Joseph  v.  Dye,  72  Mo.  App.  215.)' 
City  of  St.  Joseph,  Plaintiff, 

V. 

D.  N.  Dye,  Defendant. 

Before  Judge  A.  Dolman,  Police  Judge^  of  the  City  of  St.  Joseph, 
Missouri. 

W.  R.  Hoffman,  City  Attorney  for  the  city  of  St.  Joseph  aforesaid, 
informs  said  court  that  the  said  city  of  St.  Joseph  is  a  municipal  cor- 
poration and  city  of  the  second  class,  and  that  one  D.  N.  Dye  did, 
on  the  20th  day  of  February,  i89S,  violate  an  ordinance^  of  said  city, 
to  wit:  Section  73,  general  ordinance  number  361  oi  the  general  ordi- 
nances of  said  city,  by  then  and  there,  in  said  city  of  St.  Joseph, 
Missouri,  engaging  in  the  business  of  selling  fresh  meats  at  whole- 
sale from  cars  on  track  without  first  having  obtained  a  license  from 
said  city  as  a  wholesale  meat  dealer,  to  its  damage  in  the  sum 
of  $100. 

IV.  R.  Hoffman,  City  Attorney. 

{{Jurat  as  in  Form  No.  U264.)]* 

(2)  Answer*  Denying  Violation. 

Form  No.  1 4  2  7 1 . 

(Precedent  in  Conboy  v.  Iowa  City,  2  Iowa  92.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5715.^]* 

And  for  further  answer,  the  defendant  says,  that  he  specifically 
denies  that  he  is  indebted  to  said  plaintiff  in  the  sum  of  one  hundred 
dollars,  or  in  any  less  sum  whatever,  as  alleged  in  plaintiff's  petition; 
and  this  defendant  positively  denies,  that  on  \\\e  first  day  of  December, 
1854,  he  did  keep  a  billiard  table,  where  games  of  skill  and  chance 
were  played,  or  at  any  other  time  previous  to  said  first  day  of 
December,  \85Jlf.,  within  the  corporate  limits  of  Io7va  City,  without  having 
first  obtained  a  license  so  to  do,  or  in  any  other  manner  whatever. 

[Wherefore  {concluding  as  in  Form  No.  57i5).]* 

1.  When  the  cause  reached  thecrimi-  3,  The  ordinance  is  as  follows:  "Sec. 
nal  court  on  appeal,  a  motion  to  quash  72.  No  person  shall  engage  in  business 
this  complaint  on  the  grounds,  first,  of  selling  or  offering  for  sale  fresh 
that  no  cause  of  action  was  stated,  and  meats  at  wholesale  in  the  city  of  St. 
second,  thjit  it  failed  to  state  any  of-  Joseph  either  from  a  house,  store,  shed, 
fense  against  the  laws  of  the  city  and  car,  wagon  or  other  place,  without  first 
state,  was  sustained,  but  in  the  court  having  a  license  from  said  city  as  a 
of  appeals  the  court  said  that  "  the  mo-  wholesale  meat  dealer.  And  the  charge 
lion  to  quash,  which  was  no  more  than  for  such  license  shall  be  $100  per  year." 
a  demurrer,  was  improperly  sustained."  4.  The  matter  enclosed  by  and  to  be 

See,  generally,  supra,  note  i,  p.  956.     supplied  within  [  ]  will  not  be  found  in 

2.  Police  Judge. —  The   name   of  the     the  reported  case. 

"City  Recorder,"  in   all  cities  of  the        6.  For  the  formal  parts  of  an  answer 
second    class    of    this    state,  be    and     or  plea  in  a  particular  jurisdiction  see 
the  same  is  hereby  changed  to  "Judge    the  titles  Answers  in  Code  Pleading, 
of  the  Police  Court."     Mo.  Laws  (1891),     vol.  i,  p.  799;  Pleas. 
p.  50.  6.  This  is  the  second  paragraph  of  an 
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(3)  Transcript  or  Record.^ 

Form  No.  14272. 
(Precedent  in  Chicago  v.  Kenney,  35  111.  App.  58.)* 
State  of  Illinois,    ) 
City  of  Chicago,     >■  ss. 
Chicago  District.   ) 

Police  Court,  City  of  Chicago,  Third  District. 


answer  containing  three  paragraphs 
filed  in  an  action  brought  by  Iowa  City 
to  recover  a  forfeiture  of  one  hundred 
dollars  for  the  violation  of  an  ordi- 
nance of  that  city,  which  provided  that 
if  any  person  shall  set  up,  etc.,  any 
billiard  table,  etc.,  within  the  corporate 
limits  of  Iowa  City,  without  first  having 
obtained  a  license  so  to  do,  every  per- 
son so  offending  shall  forfeit  and  pay 
to  the  city,  etc.,  the  sum  of  one  hun- 
dred dollars,  which  may  be  recovered 
by  civil  action  in  the  name  of  the  city, 
or  complaint  before  the  mayor,  etc. 
The  first  and  third  paragraphs  were 
demurred  to  and  the  demurrer  was 
sustained.  The  defendant  refused  to 
amend,  and  the  parties  went  to  trial  on 
the  issue  joined  by  the  second  para- 
graph. 

1.  Contents  of  Docket  or  Becord. —  In 
prosecutions  for  violating  any  city  or- 
dinance, the  chairman  of  the  board  of 
trustees  shall  state  in  his  docket  the 
name  of  the  complainant,  nature  or 
character  of  the  offense,  the  date  of  the 
trial,  the  names  of  all  witnesses  sworn 
and  examined,  the  finding  of  the  court, 
the  judgment  of  fine  and  costs,  the 
date  of  payment,  the  date  of  issuing 
commitment,  if  any,  and  every  other 
fact  necessary  to  show  the  full  pro- 
ceedings in  such  case.  Mo.  Rev.  Stat. 
(1889),  §  1685;  Laws  (1893),  p.  73,  §  43; 
Laws  (1895),  p.  71,  §  33.  See  also  Kan. 
Gen.  Stat.  (1897),  c.  32,  §  137;  c.  37,  § 
loi;  c.  38,  §  98;  Okla.  Stat.  (1893),  §  609. 

In  Horner's  Stat.  Ind.  (1896),  §  3066, 
it  is  provided  that  in  a  mayor's  docket 
it  shall  not  be  necessary  to  copy  any 
part  of  the  affidavit,  complaint  or  other 
pleadings  in  the  record  of  the  cause: 
provided,  that  the  mayor  shall  note 
upon  his  docket  the  parties  to  the  ac- 
tion, the  title  of  the  cause,  the  filing  of 
the  complaint  or  affidavit,  issue  and 
return  of  process,  and  the  judgment 
and  proceedings  had  in  the  cause,  and 
the  satisfaction  of  judgment  when  paid. 
"  Where  a  special  power  is  given  to  a 
magistrate  by  statute  to  convict  an 
offender  in  a  summary  manner  without 


a  trial  by  a  jury,  it  must  appear  that 
he  has  strictly  pursued  the  power. 
The  record  should  show  upon  its  face 
everything  necessary  upon  general 
principles  to  constitute  a  legal  convic- 
tion. It  should  set  out  the  offense 
charged,  and  show  what  ordinance,  or 
section  of  an  ordinance,  was  alleged  to 
have  been  violated.  It  should  show 
not  only  upon  legal  notice  given,  but 
also  whether  the  defendant  was  present 
or  absent;  and  if  present,  that  the  com- 
plaint was  read  to  him,  and  his  answer 
to  it.  It  should  set  out  not  only  the 
names  of  the  witnesses  examined,  but 
at  least  the  substance  of  the  testimony, 
that  the  court  above  may  judge  of  its 
sufficiency  to  convict.  And  it  should 
appear  with  precision,  by  the  record, 
of  what  offense  the  defendant  is  con- 
victed." Keeler  v,  Milledge,  24  N.  J.  L. 
142.  See  also  Hankinson  v.  Trenton, 
51  N.  J.  L.  495;  Salter  v.  Bayonne.  59 
N.  J.  L.  128.  In  this  latter  case,  the 
so-called  transcript  failed  to  set  "out 
with  what  offense  the  prosecutor  was 
charged,  or  what  ordinance  or  part  of 
an  ordinance  was  violated  by  him. 
The  complaint  set  out  several  offenses 
under  the  ordinance.  The  conviction 
fails  to  aver  of  which  there  was  a  con- 
viction." 

In  Pell  V.  Newark,  49  N.  J.  L.  594,  a 
record  was  held  to  be  wholly  deficient, 
"  notably  in  failing  to  set  out  the  sub- 
stance of  the  evidence  on  which  the 
magistrate  acted." 

The  docket  entry  or  record,  in  case 
the  complaint  is  verbal,  must  show  that 
defendant  was  present  in  court  and  in 
custody.  Salisbury  v.  Patterson,  24 
Mo.  App.  169.  And  the  verbal  com- 
plaint should  be  entered  in  the  mayor's 
docket.  Salisbury  z/.  Patterson,  24  Mo. 
App.  169.  And  when  entered  should 
show  that  mayor  had  jurisdiction  by 
alleging  the  existence  of  those  facts 
upon  which  his  authority  to  act  de- 
pends. Salisbury  v.  Patterson,  24  Mo. 
App.  169. 

2.  The  .defendant  in  this  suit  was 
arrested  and  tried  in   the  police  court 
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Before  Chas.  J.  White,  Esq.,  Justice  of  the  Peace. 
City  of  Chicago 

V. 

William  Kenny. 

Debt  for  penalty  for  disorderly  conduct  in  violation  of  Section  162^. 
of  the  Revised  Ordinances  of  the  city  of  Chicago. 

Arrested  while  committing  the  offense,  by  police  o^ctr  fames  Kelly, 
Sergeant. 

Case  called  for  trial  May  6,  iS89',  continued  to  May  8,  iS89.  The 
plaintiff  and  defendant  present  in  court. 

Defendant  pleaded  not  guilty.  Witnesses  sworn  and  testified,  and 
the  court,  after  hearing  all  the  evidence  offered  in  the  case,  and  being 
fully  advised  in  the  premises,  finds  the  defendant  guilty  of  disorderly 
conduct  in  violation  of  Section  1624  of  the  Revised  Ordinances  of  the 
city  of  Chicago,  and  doth  order  that  the  said  defendant  be,  and  is 
hereby  fined  the  sum  of  twenty  dollars;  wherefore,  it  is  ordered,  con- 
sidered and  adjudged  by  the  court  that  the  said  plaintiff  do  have  and 
recover  of  the  said  defendant  the  sum  of  %'20,  together  with  its  costs 
in  this  behalf  expended  to  be  taxed. 

And  it  is  further  ordered  by  the  court  in  case  of  default  or  refusal 
on  the  part  of  said  defendant  to  pay  said  fine  and  costs,  that  William 
Kenny,  the  said  defendant,  be  committed  to  the  house  of  correction, 
there  be  detained  at  hard  labor  until  said  fine,  penalty  and  costs  shall 
be  fully  paid  and  satisfied,  provided  such  imprisonment  shall  not 
exceed  the  period  of  six  months  from  the  time  of  his  commitment, 
and  that  execution  issue  therefor.  Execution  issued  to  police  bailiff 
Wm.  O'Brien,  May  8,  iS89. 

Witnesses  )  pj^^  ^^^ 

fames  Kelly,  Sergt.  V  Costs  Sfti  'sO 

Desplaines  Street  Police  Station.  )  sp  •     • 

I  certify  that  this  transcript  contains  a  full  and  perfect  statement 
of  all  the  proceedings  before  me  in  the  above  entitled  case. 

Chas.  f.  White,  Justice  of  the  Peace. 

Horace  Banyan,  Clerk  Police  Court. 


b.  Criminal  Prosecution. 

(1)  Being  Inmates  of  House  of  Prostitution. 

Form  No.  14273. 
(Precedent  in  Perry  v.  Slate,  37  Neb.  623.)' 

and  fined  for  disorderly  conduct.     He  record  stated  with  reasonable  certainty 

appealed   to   the   criminal   court,    and  an  offense  against  the  ordinance,  and 

when  the  case  was  called  moved  to  dis-  one  of  which  the  justices  had  jurisdic- 

miss  on   the  ground   that  this   record  tion. 

before  the   justice  did   not  show  that  See,  generally,  j«/ra,  note  i,  p.  970. 

there    was   a  written   complaint,    filed  1.  A  demurrer  to  this  complaint  was 

with  the   magistrate,  before  whom  the  overruled  and  the  defendants  were  tried 

<ase  was  tried,  and  so  the  magistrate  and  convicted. 

had   no  jurisdiction.     Held,    that   the  See,  generally,  supra,  note  i,  p.  956. 
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The  State  of  Nebraska^  ) 
Platte  County,  >  ss. 

City  of  Columbus.  ) 

Charles  M.  Taylor^  a  witness  of  lawful  age,  being  first  duly  sworn, 
deposes  and  says  that  in  the  city  of  Columbus^  in  the  county  of  Platte^ 
and  state  oi  Nebraska,  on  \.\\t.  first  day  of  July,  iS90,  one  Hattie  Perry 
and  Maria  Longscrew,  whose  true  name  is  to  affiant  unknown,  were 
inmates  of  a  certain  house  of  prostitution,  and  were  harbored  therein, 
and  contributing  to  the  support  thereof,  contrary  to  the  ordinances 
in  such  cases  provided. 

C.  M.  Taylor^  Chief  of  Police. 

[(Jurat  as  in  Form  No.  6687.  )Y 


(2)  Engaging  in  Profession  of  Lawyer  Without  License. 

Form  No.  14274. 

(Precedent  in  Bozeman  v.  Cadwell,  14  Mont.  483.)' 

[In  the  Police  Magistrate's  Court  in  and  for  the  City  of  Bozemariy 
County  of  Gallatin,  State  of  Montana. 
City  of  Bozeman,  plaintiff,  \ 

against  >•  Complaint  Criminal. 

E.  P.  Cadwell,  defendant.  ) 

Personally  appeared  before  me  this  twenty-seventh  day  of  April,  a.  d. 
1^93,  Edward  Jackson,  chief  of  police,  who,  being  first  duly  sworn, 
complains  and  says,  on  information  and  belief,]^  that  one  E.P.  Cad- 
7vell,  from  \.\\t  first  day  of  August,  iS92,  until  the  twenty-sixth  day  of 
April,  i89S,  at  the  city  of  Bozeman,  in  the  county  of  Gcillatin,  state  of 
Montana,  and  within  the  corporate  limits  of  said  city  of  Bozeman,  did 
there  and  then  transact  and  engage  in  the  business  or  profession  of  a 
lawyer  without  first  obtaining  a  license  from  said  city  therefor,  and 
for  which  professional  business  a  license  was  and  is  required  by  sub- 
division five  of  section  one  of  Ordinance  No.  86  of  said  city,  entitled 
"Concerning  Licenses,"  and  passed  August  27,  1891,2  in  violation  of 
section  one  of  Ordinance  86  of  said  city  of  Bozeman,  entitled  "  Con- 
cerning Licenses;"  [and  against  the  peace  and  dignity  of  the  city  of 
Bozeman. 

Edward  Jackson,  Chief  of  Police. 

(Jurat  as  in  Form  No.  6727.)Y 

1.  The  matter  enclosed  by  and  to  be     was  sustained  both  in  the  district  and 
supplied  within  [  ]  will  not  be  found  in     supreme  courts. 

the  reported  case.  See,    generally,    supra,    note    I,    p. 

2.  This  proceeding  was  commenced     956. 

under  an  ordinance  providing  that  there  3.  Ordinance,  How  Pleaded.  —  A  city  or 
shall  be  collected  from  lawyers,  before  town  ordinance  may  be  referred  to  by 
practicing  as  such,  a  license  tax.  A  de-  its  title  and  section  and  the  number 
murrer  to  the  complaint  was  overruled  thereof.  Mont.  Pen.  Code  (1895),  § 
in  the  police  court  and  such  judgment     2680. 
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(3)  Erecting  Slaughterhouse. 

Form  No.  14275. 
(Precedent  in  Spokane  v.  Robison,  6  Wash.  547.)* 

[  The  City  of  Spokane 

against 

Andrew  W.  Robison. 

The  State  of  Washington^  ) 

County  of  Spokane. '\^  \ 

P.  G.  Clough,'^  being  duly  sworn,  says  that  he  resides  in  the  city  of 
Spokane,  Spokane  county,  Washington;  that  on  th^  Slst  day  oi  May, 
i893,  in  said  city  of  Spokane,  Andrew  M.  Robison  did  willfully  and 
unlawfully  violate  §§  i  and  2  of  ordinance  number  22,  entitled  "An 
ordinance  to  prohibit  the  erection  of  tanneries  and  slaughter  houses 
within  the  limits  of  the  city  of  Spokane,"  and  passed  August  20, 
1884,  of  the  laws  and  ordinances  of  the  city  of  Spokane,  in  that  he  did 
then  and  there  keep  and  use  a  slaughter  house  and  stock  yard  within 
the  limits  of  said  citv  of  Spokane.  Wherefore  he  prays  \(coruluding 
us  in  Form  No.  6663).']^ 


(4)  Making  Public  Address  Without  Permit. 

Form  No.  14276.* 

{Commencing  as  in  Form  No.  6681)  did  make  a  public  address  upon 
certain  public  grounds  of  said  Boston,  to  wit,  at  a  place  called  "the 
Common,"  without  a  permit  from  the  mayor  of  said  city,  and  con- 
trary to  the  revised  ordinances^  of  said  city  in  such  case  made  and 
provided. 

{Signature  and  jurat  as  in  Form  No.  6681.') 

1.  It  was  held  on  demurrer  that  this  conducting  a  prosecution  and  swearing 
complaint    stated   a    cause    of    action     to  a  complaint." 

against  the  defendant.  4.  This    form    is    substantially    the 

See,   generally,  supra,  note  i,  p.  956.  complaint  in  the  case  of  Com.  v.  Davis, 

2.  The  matter  enclosed  by  and  to  be  162  Mass.  510,  which  was  drawn  under 
supplied  within  [  ]  will  not  be  found  in  section  66  of  chapter  43  of  the  Revised 
the  reported  case.  Ordinances  of  the  city  of  Boston,  1892, 

3.  Complainant.  —  All  prosecutions  for  which  was  as  follows:  "No  person 
the  violation  of  any  city  ordinance  shall  shall,  in  or  upon  any  of  the  public 
he  conducted  in  the  name  of  the  city,  grounds,  make  any  public  address 
and  may  be  upon  the  complaint  of  any  *  *  *  except  in  accordance  with  a  per- 
person.     Ballinger's   Anno.    Codes    &  mit  from  the  mayor.  " 

Stat.  Wash.  (1897),  §  752.  See,  generally,  S7ipra,  note  i.  p.  956. 

It  was   held   in   this   case   that  the  6.  Ordinance  Need  Not  be  Set  Oat.  —  In 

above  provision  did  not  conflict  with  any  prosecution   by  complaint,    indict- 

the  charter  of  the  city  which  provided  ment  or  otherwise,  founded  on  an  ordi- 

that  the   city  attorney    is    the    public  nance  or  by-law  of  a  city  or  town,  it 

prosecutor  of  the  city,  and  it  shall  be  shall    be    sufficient    to   set    forth    the 

his  duty  to  conduct  all  prosecutions  for  offense  fully,  plainly,  substantially  and 

offenses  committed  against  any  of  the  formally;    and    no   part  of   such  ordi- 

ordinances  of  the  city.    The  court  said:  nance   or   by-law    need    be    set    forth. 

"  There  is  a  vast   difference  between  Mass.  Stat.  (1886),  c.  53. 
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(5)  Obstructing  Gutter. 

Form  No.  14277. 
(Precedent  in  Willis  v.  State,  27  Neb.  99.)' 

The  State  of  Nebraska       )  i^  ^^e  police  court  of  the  city  of  Lincoln, 

Tir-ii-  /  j:    ^^'  t         \    t  Lancaster  county,  Nebraska. 

Wtllts  \  first  name  unknown).  )  •' ' 

The  State  of  Nebraska., 
Lancaster  County. 

A  complaint  and  information  of  Charles  Meyer  in  the  county  of 
Lancaster,  made  before  me,  A.  F.  Parsons,  judge  of  the  police  court, 
in  and  for  the  city  of  Lincoln,  Lancaster  county,  Nebraska,  on  this 
27th  day  of  April,  1886,  who,  being  duly  sworn,  on  his  oath  says  that 
one  Willis,  the  first  name  unknown,  of  said  last  named  county  and 

city,  on  or  about  the day  of  March,  1S86,  in  the  county  last 

named,  and  within  the  corporate  limits  of  the  city  of  Lincoln,  then 
and  there  being,  did  unlawfully  and  willfully  place,  and  suffer  to 
remain,  in  and  upon  a  gutter,  fronting  upon  the  lots  owned  by  him, 
certain  refuse  matter  and  filth,  to-wit:  stable  manure,  which  did 
obstruct  said  gutter  or  ditch,  and  did  interfere  with  the  drainage  of 
such  city,  said  gutter  so  filled  and  obstructed  being  on  the  west  side 
of  Eighth  street  between  W  and  X  streets,  contrary  to  the  form  of 
the  ordinance  in  that  behalf  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Nebraska. 

Charles  Meyer. 

[i  Jurat  as  in  Form  No.  6687.)]^ 

2.  For  Violation  of  Regulation, 
a.  Of  Aldermen. 

Form  No.  14278. 

(Precedent  in  Com.  v.  Rowe,  T41  Mass.  79.)' 

[(^Commencing  as  in  Form  No.  668 ly]^  was  the  person  then  and 
there  having  the  care  and  ordering  of  a  certain  vehicle,  to  wit,  a  cab, 
and  did  then  and  there,  without  having  any  license,  authority,  or 
appointment,  according  to  law,  so  to  do,  suffer  said  vehicle  to  stop 
in  a  certain  public  street  situate  within  said  city,  and  called  Causeway 
Street,  for  a  longer  time  than  twenty  minutes,  against  the  peace 
[of  said  commonwealth]^  and  the  revised  standing  regulations*  of  the 
board  of  aldermen  of  said  citj'  [in  such  case  made  and  provided. 

(Signature  and  Jurat  as  in  Form  No.  6681.y\^ 

1.  The  form  of  this  complaint  was  See,  generally,  supra,  note  I,  p.  956. 
not  objected  to  and  defendant  was  con-  4.  The  regulation  provided  that  no 
victed.  person    "having  the  care  or  ordering 

See,  generally,  supra,  note  i,  p.  956.  of  a  vehicle   shall   suffer  the  same  to 

2.  The  matter  enclosed  by  and  to  be  stop  on  a  street  for  more  than  twenty 
supplied  within  [  J  will  not  be  found  in  minutes."  The  complaint  was  held  to 
the  reported  case.  substantially  follow  the  regulation,  and 

3.  A  motion  to  quash  was  held  rightly  to  charge  a  continuous  stopping  for  a 
overruled  by  the  supreme  court.  longer  time  than  twenty  minutes. 
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b.  of  Police. 

Form  No.  14279. 

(Precedent  in  Com.  v.  Plaisted,  148  Mass.  375.)' 

[(^Commencing  as  in  Form  No.  668iy\^  at  Boston  aforesaid,  and 
within  the  judicial  district  of  said  court,  in  a  public  street  of  said 
city  within  said  district,  and  called  Washington  Street,  did  then  and 
there  perform  on  a  certain  musical  instrument,  to  wit,  a  cornet;  he, 
the  said  Plaisted,  not  being  licensed  by  the  board  of  police  for  said 
city  so  then  and  there  to  do,  against  the  peace  of  said  Common- 
wealth, and  the  form  of  the  statute  of  said  Commonwealth,  and  the 
rules  and  regulations  of  the  board  of  police  for  said  city,  in  such 
case  made  and  provided 

[(^Signature  and  Jurat  as  in  Form  No.  6681.  )]2 

3.  For  Nuisance  in  Maintaining  Bowling-alley. 

Form  No.  14280. 
(Precedent  in  State  v.  Noyes,  30  N.  H.  279.)' 

[(Commencing  as  in  Form  No.  10707^]^  that  the  legal  voters  of  the 
town  of  Franklin,  in  said  county,  at  a  legal  town  meeting,  duly 
warned  and  holden  in  said  Franklin,  (on  the  IJfth  day  of  March,  a.  d. 
i8«5^)  in  pursuance  of  an  article  in  the  warrant  calling  the  said  town 
meeting  for  that  purpose,  did  then  and  there  vote  to  adopt  an  act* 
entitled  "an  act  to  suppress  bowling  alleys,"  passed  by  the  legisla- 
ture of  said  State,  and  approved  by  the  governor  thereof,  (on  the 
third  day  of  July,  a.  d.  1845,)  by  force  whereof  the  said  act,  and 
every  portion  thereof,  then  and  there  was  adopted,  and  became,  and 
ever  since  has  been,  and  still  is,  the  law  of  said  State  of  New  Hamp- 
shire within  the  said  town  of  Franklin;  and  that  Joseph  Noyes  of 
[said  town], 2  well  knowing  that  the  said  law  was  legally  adopted  as 
aforesaid,  in  and  by  the  town  aforesaid,  did  thereafter,  (on  the  18th 
day  oi  March,  1 S5 4,)  3.1  said  Franklin,  open  and  let  to  use  and  for 
use*  a  bowling  alley,  situated  within  twenty-five  rods  of  divers  dwell- 
ing houses,  stores,  shops  and  meeting  houses,  to  wit,  ten  dwelling 
houses, /(£7ar  stores,  four  shops,  and  one  meeting  house;  all  situate 

1.  No  objection  was  made  to  the  form  place  of  public  worship,  shall  be 
of  this  complaint.  The  defendant  was  deemed  to  be  a  public  nuisance,  if  it 
convicted,  and  the  case  was  reported  to  is  situate  in  any  town  which  has  at  a 
the  supreme  court,  for  the  determina-  legal  meeting  adopted  this  provision." 
tion  of  constitutional  questions.  5.  "  Did  Open  and  Let  to  Use,  and  for 

See,  generally,  supra,  note  i,  p   956.  Use." — It  was  held   that   these   words 

2.  The  matter  enclosed  by  and  to  be  amounted  substantially  to  the  words 
supplied  within  []  will  not  be  found  in  "did  offer  for  use  and  let  for  use," 
the  reported  case.  and  sufficiently  charged  the  unlawful 

3.  Upon  a  motion  to  quash,  this  in-  promotion  of  a  nuisance,  although  if 
dictment  was  held  sufficient.  the   indictment   had    alleged   that   the 

4.  The  act  is  set  out  in  N.  H.  Pub.  defendant  on,  etc.,  at,  etc.,  a  certain 
Stat.  (1891),  c.  264,  §  22,  and  reads  as  bowling-alley  erected  and  kept  for  use 
follows:  "Any  bowling-alley  situate  as  such,  did  open  and  let  toothers  for 
within  twenty-five  rods  of  a  dwelling-  use,"  the  indictment  would  have  gained 
house,    store,    shop,    schoolhouse,    or  in  distinctness. 
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and  being  within  twenty-five  rods  of  the  said  bowling  alley,  so  erected 
and  kept  in  and  for  said  use,  by  the  said  Joseph  Noyes,  as  aforesaid, 
'\xi%7i\d.  Franklin;  and  that  he,  the  sa^xd  Joseph  Noyes,  had  used  and 
let  to  others  to  use  for  hire,  for  bowling,  in  and  upon  the  same,  by 
day  and  in  the  night  time,  from  the  said  eighteenth  day  of  March,  last 
past,  to  the  day  of  the  finding  of  this  indictment,  to  the  common 
[and  continuing]^  nuisance  of  all  the  good  citizens  of  this  State 
-living  near  thereunto  and  passing  the  same,  to  the  evil,  and  perni- 
cious example  of  all  others  in  like  case  to  offend,  contrary  to  [icon- 
eluding  as  in  Form  No.  10707).]^ 

II.  PROCEEDINGS  AGAINST  MUNICIPALITY. 
1.  Civil  Action.3 


1.  Continxiing  Nuisance.  —  The  words 
enclosed  within  [  ]  are  added  to  meet 
the  objection  of  the  court  that  while 
the  indictment  was  sufficient  to  con- 
vict the  person,  it  was  not  sufficient  to 
justify  a  rendition  of  judgment  that 
the  nuisance  be  abated,  because  it  did 
not  appear  that  the  nuisance  was  con- 
tinued to  the  finding  of  the  indictment. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

3.  Beqnisites  of  Complaint,  etc. — Gener- 
ally. —  For  the  formal  parts  of  a  com- 
plaint, declaration  or  petition  in  a 
particular  jurisdiction  consult  the  titles 
Complaints,  vol.  4,  p.  1019;  Declara- 
tions, vol.  6,  p.  244. 

Sued  in  Corporate  Name  —  Generally.  — 
An  action  against  a  municipality  should 
describe  the  defendant  by  its  corporate 
name.  Gainesville  v.  Caldwell,  8r  Ga. 
76;  Boon  V.  Jackson,  gS  Ga.  490;  Barker 
V.  Phelps,  39  Mo.  App.  2S8;  Wilson  v. 
Huntingdon  County,  7  W.  «&  S.  (Pa.) 
197.  And  in  Rock  Island  County  v. 
Steele,  31  111.  543,  where  the  action  was 
instituted  in  the  name  and  style  of 
'The  County  of  Rock  Island,"  not- 
withstanding a  statute  expressly  re- 
quired that  action  should  be  brought 
against  "The  Board  of  Supervisors  of 
the  County  of  Rock  Island,"  it  was 
held  that  the  statute  would  be  judi- 
cially noticed  and  that  there  was  no 
necessity  for  a  plea  of  misnomer. 

School  Organization.  —  A  proceeding 
against  the  city  of  Huntington  as  a 
school  organization  should  be  in  the 
name  of  "  School  City  of  Huntington," 
and  not  "  City  of  Huntington."  Hunt- 
ington V.  Day,  55  Ind.  7.  And  an 
action  against  a  township  in   its  ordi- 


nary corporate  name,  without  qualify- 
ing such  name  by  the  use  of  the  word 
"  school,"  is  an  action  against  the  civil 
township.  Utica  Tp.  v.  Miller,  62  Ind. 
230. 

Allegation  of  Incorporation.  —  In  an 
action  against  a  town,  it  will  be  pre- 
sumed, nothing  appearing  to  the  con- 
trary, that  it  is  incorporated  under  the 
general  law  of  the  state  for  the  incor- 
poration of  cities.  This  was  so  held 
where  defendant  was  sued  as  an  incor- 
porated town,  but  nothing  appeared  to 
show  under  what  law  it  was  incor- 
porated. Brazil  7).  Kress,  55  Ind.  14, 
And  see,  generally,  supra,   note  i,   p. 

955- 

A  complaint  which  avers  the  incor- 
poration of  the  defendant,  and  pleads 
the  act  of  incorporation  by  stating  its 
title,  is  sufficient  and  charges  the 
court  with  judicial  notice  of  all  the 
provisions  of  the  defendant's  charter 
without  further  averment.  Shartle  v. 
Minneapolis,  17  Minn.  308.  And  it  is 
not  necessary  to  plead  the  preliminary 
steps  by  which  the  city  became  or- 
ganized under  that  statute.  Eubank  z/. 
Edina,  88  Mo.  650. 

Where  a  declaration  described  the 
defendant  as  "The  Village  of  North 
Muskegon,  a  municipal  corporation  of 
the  state  of  Michigan"  it  was  held  to 
be  a  sufficient  allegation  of  its  cor- 
porate existence  and  character.  Clark 
V.  North  Muskegon,  88  Mich.  308.  And 
where  a  complaint  alleged,  in  con- 
nection with  a  statement  as  to  the  ex- 
istence of  certain  streets  in  the  city  of 
Eskridge,  that  they  had  been  open  and 
in  public  use  "ever  since  the  organiza- 
tion of  said  city,  in  August,  a.  d.  18(^7, 
as  a  city  of  the  third  class,"  it  was  held 
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a.  Complaint,  Declaration  or  Petition. 


that  the  organization  and  corporate 
existence  of  the  city  was  sufficiently 
alleged.  Lewis  v.  Eskridge,  52  Kan. 
282. 

In  Stier  v.  Oskaloosa,  41  Iowa  353, 
the  petition  alleged  that  the  defendant 
"  was  and  still  is  a  corporation  created 
by  authority  of  the  state  of  Iowa,  in 
Mahaska  county,  Iowa,  under  the 
name  and  style  of  the  city  of  Oska- 
loosa." This  averment  was  held  suffi- 
cient. See  also  Gas  Light,  etc.,  Co.  v. 
Columbus,  50  Ohio  St.  65:  Wood  v. 
Victoria,  18  Tex.  Civ.  App.  573. 

Allegation  of  Corporate  Powers  —  Gen- 
erally.—  It  is  not  necessary  to  set  out 
the  powers  of  a  defendant  under  its 
charter.  Dwyer  v.  Brenham,  65  Tex. 
526. 

To  Enter  into  Contract.  —  Where  it 
was  averred  in  a  complaint  that  on  the 
fourth  day  of  February,  1885,  the  city 
of  Logansport  entered  into  a  contract 
with  the  plaintiff,  whereby,  etc.,  it  will 
be  presumed  that  whatever  was  neces- 
sary to  be  done  by  the  common  council 
in  respect  to  its  records  in  relation  to 
entering  into  the  contract  relied  on  by 
the  plaintiffs  was  properly  done.  Lo- 
gansport V.  Dykeman,  116  Ind.  15. 

To  Employ  Agent  to  Negotiate  Bonds. — 
An  averment  that  a  town  by  its  trustees 
engaged  plaintiff  to  negotiate  a  sale  of  its 
bonds  shows  that  the  employment  was 
authorized.  If  such  employment  could 
not  have  been  legally  made  except  by 
the  trustees  in  session,  the  averment  of 
employment  on  the  part  of  the  town  by 
its  trustees  is  equivalent  to  the  allega- 
tion that  the  town  by  its  trustees  in 
session  employed  the  plaintiff  to  sell 
said  bonds.  Reed  v.  Orleans,  i  Ind. 
App.  25. 

To  Operate  Public  Ferries.  —  In  an 
action  against  the  mayor  and  city  coun- 
cil of  Monroe  for  the  death  of  plaintiff's 
minor  son,  who,  it  was  alleged,  was 
drowned  from  a  ferry-boat  through  the 
negligence  and  misconduct  of  defend- 
ants'servants  and  employees  in  charge 
of  the  boat,  it  was  held  that  "there 
being  no  general,  inherent,  or  implied 
authority,  or  general  statute  vesting 
authority  in  municipal  corporations  to 
establish  and  operate  public  ferries, 
the  right  to  do  so  miist  rest  in  particu- 
lar cases  upon  special  authority,  and 
the  existence  of  that  authority  should 
be  specially  pleaded."  Hoggard  v. 
.Monroe,  51  La.  Ann.  6S3. 


Notice  of  Claim.  —  When  it  is  provided 
that  in  order  to  maintain  an  action 
against  a  municipality  notice  shall  be 
first  served,  such  service  is  in  the  na- 
ture of  a  condition  precedent  to  the 
right  to  prosecute  the  action.  Lincoln 
V.  Grant,  38  Neb.  369;  Curry  v.  Buffalo, 
135  N.  Y.  366;  Foley  v.  New  York,  I 
N.  Y.  App.  Div.  586;  Arthur  v.  Glens 
FaUs,  66  Hun  (N.  Y.)  136. 

In  such  case  the  notice  must  be  in 
writing.  Foley  v.  New  York,  i  N.  Y. 
App.  Div.  586.  And  the  fact  of  the 
filing  must  be  set  up  in  the  complaint 
or  a  cause  of  action  is  not  alleged. 
Foley  V.  New  York,  i  N.  Y.  App.  Div. 
586;  White  z/.  New  York,  15  N.  Y.  App. 
Div.  440.  And  even  at  the  trial  com- 
plaint will  be  held  bad  upon  motion  to 
dismiss,  although  fact  that  no  service 
was  made  did  not  appear  in  the  answer. 
Krall  V.  New  York,  44  N.  Y.  App.  Div. 

259- 

Irregularity  of  Ordinance,  How  At- 
tacked. —  An  averment  "  that  said  ordi- 
nance *  *  *  was  never  passed  legally, 
and  as  by  law  provided,  so  as  to  make 
it  a  valid  ordinance,"  is  a  conclusion 
of  law  and  insufficient.  "When  any 
act  is  legal  or  illegal  because  of  the  ex- 
istence or  nonexistence  of  certain  facts, 
those  facts  must  be  pleaded.  The  mere 
assertion  of  illegality  is  not  enough. 
It  contains  no  issue."  But  where  the 
question  in  dispute  is  not  the  regularity 
of  the  passage  of  the  ordinance,  but  its 
legality,  it  may  be  generally  averred 
that  the  ordinance  was  such  as  the  city 
had  no  authority  to  pass;  "  because 
when  the  terms  of  the  ordinance  are 
pleaded,  its  validity  or  invalidity  on 
this  ground  are  sole  inferences  of  law 
from  the  facts  pleaded."  York  v.  Chi- 
cago, etc.,  R.  Co.,  56  Neb.  572. 

Commenced  by  Declaration.  —  In  Me- 
nominee V.  Menominee  Circuit  Judge, 
81  Mich.  577,  it  was  held  that  statutory 
provisions  that  "actions  brought  for 
the  recovery  of  any  debt  or  for  dam- 
ages only,  may  be  commenced"  by 
declaration,  and  that  "suits  against 
corporations  may  be  commenced  by 
original  writs  of  summons,  or  by  decla- 
ration, in  the  same  manner  that  per- 
sonal actions  may  be  commenced 
against  individuals,"  included  suits 
against  cities  and  villages. 

Precedents.  —  For  form  of  petition  for 
damages  caused  by  construction  of 
public  improvements   see  Harrison  v. 
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(1)  In  Contract. 

{a)  In  General. 

aa.  Agreement  to  Pay  Damages  for  Trespass. 

Form  No.  1 4  2  8 1 . 
(Precedent  in  Coleman  v.  Chester,  14  S.  Car.  286.)* 

\{Commencing  as  in  Form  No.  5932.)]^ 

1.  That  the  defendant  is,  a  body  corporate,  duly  created  and 
organized  by  and  under  the  laws  of  said  state. 

2.  That*  heretofore,  to  wit,  on  the  eighth  day  of  February^  i873, 
plaintiff  was  seized  and  possessed  in  fee  simple  of  a  certain  lot 
or  parcel  of  land  situate  in  the  town  of  Chester,  at  the  southeast 
corner  of  Main  and  Columbia  streets,  containing  a  frontage  on  said 
Main  street  of  twenty-three  feet,  and  a  depth  on  Columbia  street  of 
two  hundred  and  nineteen  feet. 

3.  That  at  the  date  above  named,  defendant,  through  its  officers 
and  agents,  and  for  the  purpose,  as  it  is  alleged,  of  widening  said 
Main  street,  entered  upon  and  seized  and  dedicated  to  the  public 
use  the  whole  of  the  front  of  said  lot,  bounding  a  distance  of  twenty- 
three  feet  on  Main  street  and  to  the  depth  of  twelve  feet,  against  the 
protest  and  objections  of  plaintiff,  and  to  his  damage  %500. 

4.  That  plaintiff,  at  the  time  of  said  seizure,  had  begun  to  erect  a 
certain  building  of  brick  on  his  said  premises;  and  in  consequence  of 
said  seizure  of  a  part  thereof  was  compelled  to  erect  the  same 
on  more  unfavorable  ground,  whereby  the  expense  of  erecting  was 
greatly  increased,  and  to  the  amount  of  %lJfi. 

5.  That  plaintiff,  pursuant  to  the  directions  and  ordinances  of  said 
defendant  corporation,  was  also  put  to  the  further  expense,  in  con- 
sequence of  the  seizure  of  his  said  premises,  of  making  and  erecting 
a  new  sidewalk  or  pavement  upon  the  portion  of  the  premises  so 
seized,  at  a  cost  of  %20. 

6.  That  at  the  time  of  said  seizure  and  dedication  of  plaintiff's 
said  premises,  and  at  divers  times  afterwards,  the  defendant,  by  its 
corporate  authorities,  faithfully  promised  and  agreed  with  plaintiff,  in 
consideration  that  he  would  acquiesce  in  said  seizure  and  dedication 

Sulphur     Springs,    (Tex.      Civ.     App.  his  property  by  this  appropriation  of  a 

iSgg)  50  S.  W.  Rep.  1064.  portion    of   it    for  the    purpose    above 

For  form   of  petition  for    refusal    to  mentioned.     It  was  held  that  "  a  mu- 

deliver  bonds  see  Roberts  z/.  Paducah,  nicipal  corporation  may  make  contracts, 

95  Fed.  Rep.  62.  and  it  is  bound  by  them,  and  if  its  of!]- 

1,  In  this  case  the  defendant,  a  mu-  cers  or  agents,  acting  under  its  direc- 
nicipal  corporation,  supposing  itself  tion,  commit  a  trespass,  of  the  benefits 
vested  with  authority  so  to  do,  by  a  of  which  the  corporation  continues  to 
certain  statute  proceeded  to  condemn  avail  itself,  it  may  bind  itself  by  con- 
certain  land  of  plaintiff  for  the  purpose  tract  to  pay  the  damages  resulting 
of  widening  one  of  the  streets  of  the  from  such  trespass." 
town.  This  proceeding  was  resisted  See,  generally,  supra,  note  3,  p. 
by  the  plaintiff  until,  as  he  alleges,  an  976. 

agreement  was  made  by  Geo.  W.  Mel-  2.  The  matter  to  be  supplied  within 

ton,  then  intendantof  the  town,  to  com-  []  will   not  be    found  in  the  reported 

pensate  him  for  the  damage  done  to  case. 
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to  public  use  of  the  premises  and  abandon  all  further  resistance  and 
objection  to  said  seizure  and  dedication  of  the  same  to  public  use, 
that  defendant  would  pay  to  him  the  full  value  of  said  premises  so 
seized,  and  also  the  additional  expenses  incurred  by  him  in  the  erection 
of  his  building  and  sidewalk;  but  although  plaintiff,  relying  upon  said 
promises,  did  acquiesce  in  the  dedication  to  public  use  of  said  prem- 
ises, the  defendant  has  neglected  and  refused,  and  still  neglects  and 
refuses,  to  pay  the  value  of  said  premises  according  to  its  said 
promises,  and  plaintiff  alleges  that  said  pr'emises  so  seized  and  dedi- 
cated and  his  increased  expenses  of  sidewalk  and  building  were 
reasonably  of  the  value  of  %660^  and  that  defendant  should  be 
required  to  pay  said  sum,  with  interest,  by  way  of  damage  for  its 
detention. 

Wherefore  plaintiff  demands  judgment  against  said  defendant  for 
relief,  in  that  defendant  be  required  to  pay  to  him  the  value  of  his 
said  premises  and  his  expenses,  pursuant  to  its  promise  and  under- 
taking, and  costs. 

\{Signature  and  verification  as  in  Form  No.  5932. y\^ 

bb.  Coupon  of  Bond.' 

Form  No.  14282. 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Otoe  County,  i  Dill.  (U.  S.)  338.)' • 

[{Commencing  as  in  Form  No.  5989. y\^  That  on  the  1st  day  of 
January,  i870,  at  Nebraska  City,  in  said  county,  the  said  defendant 
made  and  issued  its  certain  bond,  dated  on  said  day  at  said  place, 
whereby  for  value  received,  it  promised  twenty  years  from  date  to 
pay  the  bearer  one  thotisand  dollars  at  the  Broadway  Bank  in  the  city 
of  New  York,  with  interest  payable  ^^w/-annually  at  said  bank,  at  the 

1.  The  matter  to  be  supplied  within  Covington,  ii8  U.  S.  148;  Thayer  v. 
[]  will  not  be  found  in  the  reported  case.  Montgomery  County,  23  Fed.  Cas.  No. 

2.  Beqoisites  of  Complaint,  etc.  —  Gen-  13,870,  3  Dill.  (U.  S.)  389;  Kennard  w. 
erally.  —  See  supra,  note  3,  p.  976.  Cass  County,  14  Fed.  Cas.  No.  7,697,  3 

Setting  Out  Bond.  —  It  is  not  neces-  Dill.  (U.  S.)  147. 
sary  to  set  out  in  the  petition  the  bonds  3.  A  demurrer  to  this  petition  was 
to  which  the  coupons  are  attached,  overruled.  The  principal  ground  of  de- 
Chicago,  etc.,  R.  Co.  V.  Otoe  Co.,  5  murrer  was  whether  the  petition  must 
Fed.  Cas.,  No.  2,667, 1  Dill.  (U.  S.)  338.  set  forth  the  facts  showing  that  the 
But  the  coupons,  though  detached,  are  county  commissionerL-  were  author- 
related  to  the  bonds,  and  by  way  of  in-  ized  to  issue  the  bonds.  It  was  held  that 
ducement  or  recital  this  relation  ought  it  appeared  from  an  act  of  the  legisla- 
te appear  on  the  face  of  the  declaration  ture,  which  the  court  will  notice,  that 
or  petition,  Kennard  v.  Cass  County,  on  certain  terms  the  defendant  was  au- 
14  Fed.  Cas.  No.  7,697,  3  Dill.  (U.  S.)  thorized  to  issue  its  bonds;  and  bonds 
147;  Kenosha  v.  Lamson,  g  Wall.  (U.  having  been  issued  and  being,  as  al- 
S.)  477.  leged  in  the  petition,  in    the  hands  of 

Authority    to    Issue  Bonds. — Where  holders  for  value  before  maturity,  the 

the  power  of  a  municipal  corporation  presumption  is  that  the  defendant  was 

to  issue  bonds  is  not  inherent  or  gen-  authorized,    and    that    the     necessary 

eral,  it  should  appear  by  averment  in  terms  have  been  complied  with.     That 

the  complaint  or  by  recital  in  the  bonds  the  county  was  not  authorized  in  the 

that  they  were  issued   for  one  of  the  particular  instance  must  be  raised  by 

purposes  for  which  the  corporation  was  the  defense, 

authorized  to  issue  bonds.     Hopper  v.  See  also  supra,  note  2. 
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rate  oieigJU  per  cent,  per  annum,  according  to  divers  coupons  thereto 
attached,  which  bond,  in  order  to  distinguish  it  from  others  of  like 

character,  was  marked  No. ;  that  attached  thereto  was,  among 

others,  a.  certain  coupon,  bearing  date  on  the  day  and  at  the  place 
aforementioned,  made  by  said  county,  whereby  it  promised  to  pay  to 
the  bearer  thereof /b/'/)'  dollars  at  said  bank,  on  the  1st  day  oi  July, 
i870,  for  the  interest  then  and  there  to  be  due  on  said  bond,  which 
coupon  is  in  words  and  figures  as  follows:  {Here  was  set  out  a  copy  of 
the  coupoii).  That  before  said  coupon  by  its  terms  became  due  and 
payable,  the  said  bond,  together  with  said  coupon,  came  to  and  for 
value  became  the  property  of  this  plaintiff,  who  thereupon  became, 
and  has  ever  since  been  and  still  is  the  true  and  lawful  holder 
thereof;  that  when  said  coupon  by  its  terms  became  due  and  payable, 
the  same  was  duly  presented  at  the  place  of  payment  therein  men- 
tioned, and  payment  demanded,  but  refused  because  said  defendant 
had  not  nor  did  it  ever  have  funds  at  said  place;  that  the  said  plain- 
tiff has  often  and  in  a  friendly  manner,  applied  to  said  defendant,  at 
its  treasury,  in  Nebraska  City,  in  said  county,  to  pay  said  coupon,  but 
it  has  refused  to  do  so,  notwithstanding  it  is  justly  indebted  thereon 
to  this  plaintiff  in  the  full  sum  of /(^r/y  dollars,  with  interest  from  the 
Jirst  day  oi  July,  id>70. 

[Wherefore  the  plaintiff  "prays  {concluding  as  in  Form  No.  5939').']^ 

cc.  For  Price  of  Real  Estate. 

Form  No.  i  4283. 

(Precedent  in  Richmond,  etc.,  Nav.,  etc.,  Co.  v.  West  Point,  94  Va.  669.)' 

In  the  Circuit  Court  of  King  William  county,  county  of  King 
William,  —  to  wit : 

Richmond  and  West  Point  Land,  Navigation,  and  Improvement  Com- 
pany, a  corporation  created  under  the  laws  of  Virginia,  complains  of 
the  town  of  West  Point,  of  a  plea  of  debt,  that  it  render  the  plaintiff, 
the  sum  of  %Jf.,175,  with  interest  thereon  from  the  1st  day  of  August, 
iS87,  which  to  the  plaintiff  the  said  defendant  owes,  and  from  it 
unjustly  detains.  And  thereupon  the  said  plaintiff  says  that  here- 
tofore—  to-wit:  On  the  28th  day  of  September,  \Z87,  at  the  county 
aforesaid,  the  said  defendant,  acting  by  E.  Wilkinson,  mayor  of  the 

1.  The  matter  enclosed  by  and  to  be  to  purchase  and  hold  real  estate,  and 
supplied  within  []  will  not  be  found  in  where  the  charter  is  silent  the  limit  of 
the  reported  case.  the  capacity  of  purchase  is  that  the  land 

2.  The  declaration  in  this  case  con-  so  purchased  must  be  necessary  to  the 
tained  eight  counts  in  debt  and  two  proper  exercise  of  the  powers  conferred 
special  counts.  This  form  contains  two  upon  it,  or  essential  to  the  purposes  for 
of  the  counts  in  debt,  the  two  special  which  it  was  created,  and  that  the 
counts  and  the  breach.  Each  count  power  to  purchase  implies  a  right  to 
was  demurred  to,  but  the  demurrer  was  purchase  upon  credit  and  to  execute  all 
overruled.  During  the  argumentof  the  proper  evidences  of  debt  except  a  nego- 
case  it  was  strongly  urged  by  the  de-  tiable  instrument.  It  cannot,  however, 
fendant  that  the  town  of  West  Point  borrow  money  and  issue  its  obligations 
had  no  authority  to  make  the  contract  therefor  without  authority  of  the  legis- 
sued  on.     The  court,  however,  held  that  lature. 

municipal  corporations  have  a   power        See,  generally,  supra,  note  3,  p.  976. 
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said  town  of  West  Point.,  who  was  then  and  there  the  duly  elected  and 
qualified  mayor  of  said  corporation,  and  duly  authorized  to  act  in  the 
premises,  made  its  certain  promissory  note  in  writing,  bearing  date 
the  day  and  year  aforesaid,  and  subscribed  his  name  thereto,  and 
affixed  the  seal  of  said  corporation  thereto,  by  which  said  note,  the 
said  -defendant  then  and  there  promised  to  pay  on  August  the  1st., 
iS88,  to  the  plaintiff,  the  sum  of  %1,000,  with  interest  thereon,  from 
the  Isi  day  of  August,  iS87,  parcel  of  the  sum  above  demanded,  for 
value  received. 

And  the  plaintiff 'further  says  that  heretofore,  to-wit:  On  the  28tA 
day  of  September,  i^87,  at  the  said  county,  the  said  defendant,  acting 
by  E.  Wilkinson,  mayor  of  the  said  town  of  West  Point,  who  was  then 
and  there  the  duly  elected  and  qualified  mayor  of  said  corporation, 
and  duly  authorized  to  act  in  the  premises  made  its  certain  promis- 
sory note  in  writing,  and  subscribed  his  name  thereto,  bearing  date 
the  day  and  year  aforesaid,  by  which  said  note,  the  said  defendant 
then  and  there  promised  to  pay  on  August  the  1st,  iS88,  to  the  plain- 
tiff, the  sum  of  %1,000,  with  -interest  thereon,  from  the  1st  day  of 
August,  1 857,  parcel  of  the  sum  above  demanded,  for  value  received. 
And  the  said  plaintiff  further  says,  that  heretofore,  to-wit:  On  the 
28th  day  of  September,  iS87,  at  the  county  aforesaid,  the  said  defend- 
ant, acting  by  the  said  £.  Wilkinson,  mayor  of  the  said  town  of  West 
Point,  who  was  then  and  there  the  duly  elected  and  qualified  mayor 
of  said  corporation,  and  duly  authorized  to  act  in  the  premises,  made 
a  certain  other  promissory  note  in  writing,  bearing  date  the  day  and 
year  last  aforesaid,  and  subscribed  his  name  thereto,  by  which  said 
last  mentioned  note,  the  said  defendant  then  and  there  promised  to 
pay  on  the  1st  day  of  August,  iS89,  to  the  said  plaintiff,  the  further 
sum  of  ^1,000,  with  interest  from  the  1st  day  of  August,  i887,  another 
parcel  of  the  sum  above  demanded,  for  value  received. 

And  the  plaintiff  further  says  that  heretofore,  to-wit:  On  the  28tA 
day  of  September,  i887,  at  said  county,  the  said  defendant  was 
indebted  to  the  said  plaintiff  in  the  sum  of  $-^,-?7o  for  certain  real 
estate  situated  in  the  town  of  West  Point,  and  described  in  the  plot 
of  said  town,  made  by  /.  M.  Daniel,  as  lots  numbers  951,  95Jf.,  955, 
958,  959,  960,  961,  9^9,  950,  which  plot  is  recorded  in  the  clerk's  office 
of  the  County  Court  of  JCing  William  county,  before  that  time  sold 
by  the  said  plaintiff  to  the  said  defendant,  at  its  special  instance  and 
request,  to  be  paid  by  the  said  defendant,  to  the  said  plaintiff  as 
follows:  $1,000  on  the  1st  day  of  August,  iS88,  with  interest  from  the 
1st  day  of  August,  iS87;  $1,000  on  the  1st  day  of  August,  iS89,  with 
like  interest;  $1,000  on  the  1st  day  of  August,  iS90,  with  like  interest; 
and  $1,179  on  the  1st  day  of  August,  i891,  with  like  interest;  whereby, 
and  by  reason  of  the  said  sum  of  money  being  and  remaining  wholly 
unpaid,  an  action  has  accrued  to  the  said  plaintiff  to  have  of  and 
from  the  said  defendant  the  said  sum  of  $4,^75,  above  demanded. 

And  for  this  also,  that  the  said  defendant  afterwards,  to-wit:  On 
the  £8t/i  day  of  September,  iS87,  accounted  with  the  said  plaintiff  of 
and  concerning  divers  sums  of  money  before  that  time,  and  then  due 
and  owing,  and  in  arrear  and  unpaid,  from  the  said  defendant,  was 
then  found  to  be  in  arrear  and  indebted  to  the  said  plaintiff,  in  the 
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further  sum  of  %Jf.yll5  to  be  paid  by  the  said  defendant  to  the  said 
plaintiff,  as  follows,  that  is  to  say,  the  sum  of  %1.,000,  with  interest 
thereon  from  the  1st  day  of  September^  iS87,  to  be  paid  on  the  Isf  day 
of  August,  iS88;  the  sum  of  $1,000,  with  interest  from  the  1st  day  of 
August,  iS87,  to  be  paid  on  the  1st  day  of  August,  i889;  the  sum  of 
$1,000,  with  interest  from  the  1st  dsLj  of  August,  iS87,  to  be  paki  on 
the  1st  day  of  August,  i890,  and  the  sum  of  $1,175,  with  interest  from 
the  1st  day  of  August,  iS87,  to  be  paid  on  the  1st  day  of  August,  iS91, 
whereby  and  by  reason  of  said  last  mentioned  sums  of  money,  to-wit: 
$-^,175,  being  and  remaining  wholly  unpaid,  an  action  has  accrued  to 
the  said  plaintiff,  to  demand  and  have  of  and  from  the  said  defendant 
the  said  sum  of  $4^175,  first  above  demanded. 

Nevertheless,  the  said  defendant,  although  often  requested  so  to 
do,  has  not  as  yet  paid  the  said  sums  of  money,  amounting  to  $4,^7-5, 
above  demanded,  or  any  part  thereof,  to  the  said  plaintiff,  but  has 
hitherto  wholly  neglected  and  refused  so  to  do,  and  still  neglects  and 
refuses  so  to  do,  to  the  damage  of  the  said  plaintiff,  $4;J75,  and  there- 
fore it  brings  suit. 

\^Jeremiah  Mason,  p.  q.  ]i 

dd.  For  Rescinding  Contract  for  Removal  of  Dead  Animals. 

Form  No.  14284. 

(Precedent  in  Terra  Haute  v.  Lake,  43  Ind.  481.)* 

[(7/'//(?  of  court  and  cause  as  in  Form  No.  6915.y\^ 

The  plaintiff  complains  of  the  defendant  and  says  that  on  or  about 
tht  Jfih  did^y  oi  Jujie,  i873,  the  plaintiff  presented  a  petition  to  the 
common  council  of  the  city  of  Terre  Haute,  praying  that  the  contract 
for  the  removal  of  dead  animals  from  said  city  be  awarded  to  plain- 
tiff; that  the  said  council,  at  its  regular  session  held  on  the 

day  oi  June,  \872,  granted  said  petition,  awarding  said  contract  to 
plaintiff  for  the  term  of  five  years;  plaintiff  to  remove  said  dead 
animals  free  of  charge  to  said  defendant,  within  twelve  hours  after 
receiving  notice  of  the  same;  plaintiff  to  leave  books  in  different 
parts  of  the  city,  that  orders  might  be  left  for  the  removal  of  said 
dead  animals;  a  copy  of  said  petition  [marked  "Exhibit  A,''  and  a 
copy  of  the  order  of  said  council  granting  said  petition,  marked 
"  Exhibit -5,"  are]^  filed  herewith  and  made  a  part  hereof;  that  plain- 
tiff was  to  enter  upon  the  performance  of  said  contract  on  the  10th 
day  of  June,  iS72,  but  by  the  special  request  of  the  defendant  did 
not  commence  the  said  performance  until  the  1st  day  oi  July,  \872; 
that  plaintiff  was  put  to  great  expense   in  making  preparations  for 

1.  The  matter  enclosed  by  and  to  be  contract  to  remove  the  dead  animals 
supplied  within  [  ]  will  not  be  found  in  named  in  the  complaint,  and  the  one 
the  reported  case.  revoking  and  annulling  such  contract, 

2.  A  demurrer  to  this  complaint  was  and  that  such  orders  or  a  copy  thereof 
overruled  in  the  trial  court,  but  the  should  have  been  filed  with  and  made 
judgment  was  reversed  in  the  supreme  a  part  of  the  complaint."  As  set  out 
court,  on  the  ground  "  that  the  action  is  here,  the  complaint  is  so  amended  as  to 
based  upon  the  orders  of  the  common  meet  the  objection  of  the  court, 
council,   granting  to  the  appellee    the  See,  generally,  supra,  note  3,  p.  976. 
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the  performance  of  said  contract;  that  he  entered  upon  and  com- 
menced the  performance  of  said  contract  on  the  i^/day  oi  July,  i87^, 
and  did  and  performed  his  part  of  the  contract  according  to  the 
terms  thereof,  and  was  and  has  been  ready  and  willing  to  continue 

the  performance  and  fulfilment  of  the  same;  that  on  the day 

oi  July,  iS72,  the  defendant  wrongfully  and  without  cause  revoked 
the  order  granting  said  petition  and  thereby  hindered,  prevented,  and 
discharged  the  plaintiff  from  continuing  the  performance  of  said 
contract,  [a  copy  of  the  order  of  said  council  revoking  the  order 
granting  said  petition,  marked  "  Exhibit  C,"  is  filed  herewith  and 
made  a  part  hereof,]^  whereby  plaintiff  has  been  deprived  of  great 
gains  and  profits,  which  he  might  otherwise,  and  would  have  derived 
from  continuance  of  the  work  under  the  said  contract;  wherefore 
plaintiff  says  he  has  been  damaged  to  the  amount  o(  ^ve  Ikousand 
dollars,  and  asks  judgment  iox  five  thousand  doWdss  and  other  proper 
relief. 

\{Signature  and  verification  as  in  Form  No.  5915. )]  ^ 

ee.  For  Services  Rendered  as  Attorney. 

Form  No.  14285. 

(Precedent  in  Caswell  v.  Marshalltown,  loi  Iowa  598.)* 

[(Commencing  as  in  Form  No.  5916yY-   that  on  the day  of 

March,  i895,  the  defendant  employed  the  plaintiff  by  contract  not  in 
writing,  and  agreed  to  pay  the  plaintiff  for  his  services  rendered  and 
to  be  rendered,  as  an  attorney,  in  the  case  of  Church,  et  al.,  against 
the  City  of  Marshalltown,  et  al.,  being  the  case  No.  5,579,  in  the  dis- 
trict coxxrt  of  Marshall  county,  Iowa,  the  sum  of  one  hundred  and  fifty 
dollars;  that  the  plaintiff  entered  upon  his  said  duties  as  said 
attorney  in  said  case,  and  has  in  all  respects  complied  with  the  con- 
ditions and  provisions  of  said  contract,  to  be  done,  and  performed 
on  his  part;  that  by  the  terms  of  said  employment  said  amount  so 
agreed  to  be  paid  for  said  services  is  wholly  due  and  past  due;  that 
the  same  is  still  plaintiff's  property,  due,  and  wholly  unpaid;  that 
the  defendant  refuses  to  pay  the  same,  although  requested  to  do  so. 

[Wherefore  he  asks  (concluding  as  in  Form  No.  5916).'\^ 

(fi)  For  Price  of  Goods  Sold  to  Municipal  Gas-zvorks. 

Form  No.  14286. 

(Precedent  in  Kerr  v.  Bellefontaine,  59  Ohio  St.-  447.)' 

[(Commencing  as  in  Form  No.  5929 ^Y'  O"  and  for  more  than  ten 
years  next  prior  to  the  twelfth  day  oi  June,  i892,  the  defendant,  the 

1.  The  matter  enclosed  by  and  to  be  judiciary  committee  of  the  city  council, 
supplied  within  [  ]  will  not  be  found  in  which  had  no  authority  to  employ 
the  form  set  out  in  the  statute.  counsel,  and    that   when    the  employ- 

2.  No  objection  was  made  to  the  ment  was  reported  to  the  city  council 
form  of  this  complaint.     A  verdict  for  it  was  disapproved. 

the  plaintiff  was  reversed,  however,  on  See,  generally,  supra,  note  3,  p.  976. 
the  groiind  that  it  appeared  in  evidence  3.  A  judgment  of  the  common  pleas 
that    plaintiff   was    employed    by   the     and  circuit  courts,  sustaining  a  general 
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village  of  Belief  ontaine,  which  since  the  commencement  of  this  suit 
has  been  advanced  to  the  grade  of  a  city  and  is  now  the  city  of 
Bellcfontaine,  was,  and  it  still  is  the  owner  of  gas  works,  erected  by 
said  the  village  of  Bellefontaine,  under  the  provisions  of  section 
number  2Jf86  of  the  Revised  Statutes  of  Ohio,  which  gas  works  have, 
during  all  said  time  and  down  to  the  present  date,  been  managed, 
conducted  and  controlled  by  a  board  of  trustees  as  provided  in  sec- 
tions numbers  2J^1,  2488  and  2Jt89  of  the  Revised  Statutes  of  Ohio, 
and  at  the  date  of  the  commencement  of  this  suit,  Sidney  Nichols, 
Joseph  F.  Hunter,  George  IV.  Bartholomew,  William  Lane  and  John 
Gauss  were  the  duly  elected  and  qualified  and  acting  trustees  of  said 
gas  works. 

On  or  about  the day  oi  June,  iS92,  the  said  gas  trustees  of 

Belief ontaine,  for  the  defendant,  the  village  of  Bellefontaine,  purchased 
from  one  Joseph  Askins,  who  then  delivered  the  same,  certain  purify- 
ing boxes  for  use  in  the  gas  works  of  Bellefontaine,  which  were  of 
the  value  of  %l,OJfi.OO,  one-half  of  which  value  and  price,  to-wit: 
%520.00  and  one-half  of  the  freight  charge  thereon,  to-wit:  %T.80, 
to-wit:  a  total  sum  of  %527.80,  the  said  defendant,  the  village  of 
Bellefontaine,  by  its  said  gas  trustees,  then  and  there  agreed  to  pay 
to  said  Askins. 

On  or  about  the  second  ^d,^  oi  June,  i892,  the  said  defendant,  the 
village  of  Bellefontaine,  through  its  said  gas  trustees,  by  contract  in 
writing,  purchased  from  said  Joseph  Askins,  one  condenser,  valve, 
lo-inch  pipe  and  connections,  which  the  said  Askins  then  delivered, 
and,  at  the  request  of  said  gas  trustees,  put  in  place  in  the  gas  works 
of  said  village,  for  which  the  said  defendant,  the  village  of  Belle- 
fontaine, by  and  through  its  said  trustees  of  gas  works,  then  and 
there  agreed  to  pay  said  Askins  the  sum  of  %1,501 .00. 

On  said  second  day  ol  June,  iS92,  the  defendant,  the  village  of 
Bellefontaine,  through  and  by  its  agents,  the  said  trustees  of  gas 
works,  purchased  from  said  Joseph  Askins,  and  employed  him  to  place 
in  position  in  said  gas  works  of  Bellefontaine,  the  following  goods 
and  material,  which,  with  the  skill  and  labor  of  placing  the  same  in 
position  were  of  the  following  values,  to-wit: 

Jf.  iO-inch  valves  at  %35.00  each %lJi.O  00 

3  10-\nch  tees  at  %16.80 50  ^.0 

6  /0-inch  ells  at  %10.00 60  00 

15  iO-inch  screw  flanges  at  %2.72 ^0  80 

demurrer  to  and  dismissing  this  peti-  supplies  for  the  gas-works,  to  which  the 
tion,  was  reversed  in  the  supreme  CQurt.  fund  was  devoted.  The  court  said:  "It 
In  that  court  the  statutes  relating  to  the  follows  that  although  the  petition  does 
purchase  and  control  of  gas-works  by  not  allege  facts  which  show  the  general 
cities  were  examined  and  it  was  decided  legal  liability  of  the  city,  it  does  state  a 
that  the  fund  from  which  plaintiff  was  cause  of  action  in  equity  for  the  appro- 
entitled  to  the  satisfaction  of  his  de-  priation  of  so  much  of  the  fund  which 
mand  was  not  raised  by  taxation,  but  has  accrued,  or  may  accrue,  from  the 
was  derived  from  the  operation  of  the  operation  of  the  gas-works,  as  may  be 
gas-works  and  made  subject  to  the  order  necessary  to  satisfy  the  plaintiff's  de- 
af the  board  of  trustees,  whose  authority  mand." 

was  so  limited  that  they  could  make  See,    generally,    supra,    note    3,    p. 

valid  contracts  only  for  appliances  and  976. 
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20Ji  5-S  bolts  at  .05  each ^10  20 

18  lO-'mch  threads  at  %1.50 27  00 

(Erroneously  carried  into  account  hereinafter  mentioned  as.     87  00) 

6  lO-'mch.  cuts  at  %1.25 7  60 

The  said  Joseph  Askins  then  and  there  delivered  all  said  goods  and 
material  and  placed  the  same,  and  the  said  defendant,  the  village  of 
Belief ontaine  by  its  said  trustees  of  gas  works  then  and  there  agreed 
to  pay  him  said  sum  of  ^4^.90,  the  aggregate  thereof  for  the 
same. 

On  or  about  the  second  day  oi  June,  i892,  the  said  defendant,  the 
village  oi  Belief  ontaine,  by  its  said  trustees  of  gas  works,  employed 
the  said  Joseph  Askins  to,  and  he  then  and  there  did  furnish,  and  set, 
and  adjust  a  new  meter,  which  was  of  the  value  of  %25.00,  which  the 
said  defendant,  the  village  of  Bellefotitdine,  by  its  said  trustees  of 
gas  works,  then  and  there  promised  and  agreed  to  pay  to  said 
Askins. 

On  or  about  the  second  day  oi  June,  iS92,  the  said  defendant,  the 
village  of  Belief  ontaine,  by  its  said  trustees  of  gas  works,  employed 
the  said  Joseph  Askins,  to  furnish  the  means  and  materials  including 
a  lO-'mch  outlet,  and  to  furnish  the  skill  and  labor,  in  connecting  the 
governor  with  the  mains  of  said  gas  works,  all  of  which  the  said 
Askins  then  and  there  did,  and  the  same  was  of  the  value  $50.00  and 
the  said  defendant,  the  village  of  Belief  ontaine,  by  its  said  trustees 
of  gas  works,  then  and  there  agreed  to  pay  the  same  to  said 
Askins. 

On  the  ffth  day  of  July,  i892,  the  defendant,  the  village  oi  Belle- 
fontaine,  by  its  said  trustees  of  gas  works,  purchased  from  said 
Joseph  Askins,  who  then  delivered  to  said  defendant,  the  village  of 
Bellefontaine,  for  use  in  said  gas  works,  the  following  materials  which 
were  of  the  values  following,  to-wit: 

215-12  ft.  iO-inch  pipe  at  %Jf.75,  less  65  per  cent.,  %35.61,  and 
64  1-3  ft.  10-inch.  pipe  at  %Jf.75,  less  65  per  cent.,  $106.96. 

And  the  said  defendant,  the  village  of  Bellefontaine,  by  its  said 
trustees  of  gas  works,  then  and  there  promised  and  agreed  to  pay 
said  sums  for  the  same  to  the  said  Askins. 

On  or  about  the  tiventy-third  day  of  August,  iS92,  said  Joseph 
Askins  rendered  an  account  to  said  defendant,  the  village  of  Belle- 
fontaine, by  delivering  the  same  to  said  trustees  of  the  gas  works,  of 
all  the  foregoing  items  of  materials  and  labor,  which  were  then  and 
there  computed  to  amouht  to  %2,598.27,  but  by  correction  of  the 
extending  thereof  is  in  fact  $2,588.27.  Copy  of  said  account  is  hereto 
attached  marked  "  Exhibit^." 

Plaintiff  as  a  further  cause  of  action  says  that  about  thefrstoi 
November,  iS92,  by  contract  in  writing,  the  defendant,  the  village  of 
Bellefontaine,  through  its  said  trustees  of  gas  works,  employed  the 
said  Joseph  Askins  to  furnish  for  and  place  in  said  gas  works  of  Belle- 
fontaine, one  gas  generator  for  the  sum  and  price  of  $500.00 
which  was  then  and  there  done  and  performed  by  said  Joseph 
Askins.  • 

Plaintiff  says  that  all  said  materials,  skill  and  labor,  were  so  fur- 
nished and  performed  by  said  Joseph  Askins,  to  and  for  said  defend- 
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ant,  the  village  of  Belief ontaine^  under  contract  with  said  trustees  of 
gas  works,  for  the  use  and  maintenance  of  said  gas  works,  and  the 
same  have  all  been  had  and  used  by  said  defendant,  the  village  of 
Belief ontaine,  ever  since  said  dates,  respectively,  and  no  part  of  said 
aggregate  sum  of  %3,088.27  has  ever  been  paid  except  as  hereinafter 
stated. 

Before  the  commencement  of  this  suit,  to-wit:  On  thtffth  day  of 
August,  i893,  said  Joseph  Askins,  for  value  received,  sold,  and  assigned 
to  plaintiff,  in  writing,  all  his  said  claims  hereinabove  set  out  against 
the  defendant,  the  village  of  Belief ontaine,  now  said  city  of  Belief on- 
taine,  and  the  same  is  now  the  property  of  said  plaintiff,  except  that 
the  same  was  assigned  subject  to  the  payment  by  plaintiff  out  of  the 
same 

To  the  Buchahan  Bridge  Company  of %60  00 

To  George  W.  Emerson  of 20  00 

To  Ho7venstine  6^  Huston  of 100  00 

And  such  other  and  further  sum  to  Howenstine  6^  Huston  as  would 
be  their  reasonable  charges  and  fees  for  collecting  said  claim. 

U[)on  said  indebtedness,  the  said  defendant,  the  village  of  Belief on- 
tatne,  paid  to  said  Joseph  Askins  upon  the  items  for  purifying  boxes 
set  out  in  the  second  paragraph  of  this  pleading,  the  sum  of  %If50  00 

And  further  paid  upon  said  whole  claim 

July  laW2  (or  July  5) ^00  00 

July  22,  (or  July  6) 500  00 

July  22,  iW2 2Jf  75 

Aug.  26,  iS92,  to  Buchanan  Bridge  Co 25  00 

Oct.  26,  iS92,  to  Hackenger  on  order U  00 

Oct.  26,  iS92,  to  Earhart  on  order 6  00 

Dec.  1,  i892,  to  Buchanan  Bridge  Co 85  00 

May  8,  iW^,  to  B.  M.  Allen 100  00 

June  5,  iS94,  to  Hamilton 86  93 

Total %hW  68 

Said  items  of  %25  and  ^35  paid  to  the  Buchanan  Bridge  Co.,  aggre- 
gating $6^.  (?(?,  constitute  the  amount  of  %60.00  reserved  in  said  assign- 
ment, for  the  benefit  of  said  The  Buchanan  Bridge  Co. 

The  gross  amount  of  said  claim  of  plaintiff  against  the  defendant, 
the  village  of  Bellefontaine,  now  the  city  of  Bellefontaine,  is  %^, 088. 21 
upon  which  has  been  paid  said  aggregate  sum  of  %l,JfS1.68  and  no 
other  or  further  payment  has  been  made  thereon,  and  there  is  due 
and  remaining  upaid  to  this  plaintiff,  which  he  claims  from  the  defend- 
ant, the  village  of  Bellefontaine,  now  the  city  oi  Belief ontaine,  the  sum 
of  sixteen  hundred  and  fifty-six  atid  59-100  (^1,656.59)  dollars,  which 
plaintiff  claims  with  interest  on  ^1,156.59  thereof,  from  August  23, 
iS92,  and  on  ^00.00 thereoi,  from  November  1,  i892,  and  for  the  same 
he  asks  judgment  against  said  defendant,  the  village  of  Bellefontaine, 
now  said  city  of  Bellefontaine. 

{(^Signature  and  vei'ification  as  in  Form  No.  5929.^]  ^ 

1.  The  matter  to  be  supplied' within  [  ]  will  not  be  found  in  the  reported 
case. 
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(2)  In  Tort. 

{a)  For  Failure  of  Officer  to  Serve  Writ. 
Form  No.  14287. 

(Precedent  in  McGregor  v.  Walden,  14  Vt.  451.)' 
\{Commencing  as  in  Fortn  No.  10663,  and  continuing  down  to  *)]2  in 
a  plea  of  the  case  for  that  whereas,  one  George  Avery,  of  Wolcott,  in 
the  county  of  Lamoille,  by  the  consideration  of  the  county  court, 
holden  at  Hyde-park,  within  and  for  the  county  of  Lamoille,  afore- 
said, at  the  December  term  of  said  court,  a.  d.  \ZS8,  recovered  judg- 
ment in  his  favor  against  one  James  Bell,  of  Walden,  in  the  county  of 
Caledonia  aforesaid,  for  the  sum  of  one  hundred  afid  seventy-nine  dol- 
lars and  eighty  cents  damages,  and  for  the  sum  oi  fifty -tivo  dollars 
and  six  cents  costs,  as  by  the  records  thereof  remaining  in  said 
court  appears,  which  judgment  the  said  George  Avery,  on  or  about 
tht  first  day  oi  January,' \.  d.  i2>39,  for  a  valid  consideration,  sold  and 
transferred  all  his  right,  title  and  interest  therein,  to  one  Sceiy  Gar- 
field, who  took  out  execution  against  the  ^sXdi  Ja?nes  Bell  for  the 
sums  aforesaid,  in  due  form  of  law,  and  the  said  James  Bell  having 
at  different  times  made  payments  on  said  execution,  to  wit,  {setting 
forth  sundry  payments  indorsed  on  said  execution,  amounting  to  ^178.80'), 
and  afterwards,  to  wit,  on  or  about  the  11th  day  of  June,  i839,  the 
said  Scevy  Garfield,  for  a  valid  consideration,  sold,  transferred  and 
assigned  all  his  right,  title  and  interest  in  and  to  said  judgment  and 
execution  to  the  plaintiff,  and  the  plaintiff,  on  the  day  and  year 
last  aforesaid,  took  an  alias  execution  on  the  judgment  aforesaid, 
dated  the  day  and  year  last  aforesaid,  for  the  damages  and  costs 
aforesaid  and  for  twenty-five  cents,  for  said  writ  of  alias  execution 
and  twenty-five  cents,  for  said  former  writ  of  execution,  which  writ  of 
execution  was  signed  by  the  clerk  of  Lamoille  county  court,  directed 
to  the  sheriff  of  Caledonia  county,  his  deputy,  or  either  constable  of 
the  town  of  Walden,  in  said  county,  and  made  returnable  in  sixty 
days  from  the  date  thereof,  and  said  indorsements  on  said  execution 
were  carried  forward  and  certified  on  said  alias  writ  of  execution. 
And  on  the  30th  day  of  July,  iS39,  the  plaintiff  delivered  the  same 
writ  of  alias  execution  to  Mark  A.  Amsden,  he,  the  said  Mark  A., 
then  being  constable  in  and  for  said  town  of  Walden,  chosen  as  such 
at  their  annual  March  meeting,  \%39,  to  levy,  execute,  and  collect 
in  due  form  of  law;  yet  the  said  Mark  A.  Amsden,  for  whose  doings 
as  constable  the  defendants  are  liable,  hath  neveg  executed  the  said 
writ  of  alias  execution,  nor  caused  the  sums,  or  any  part  thereof, 
due  on  said  execution,  to  be  paid  to  the  plaintiff,  who  still  remains 
unsatisfied  for  the  same,  nor  made  any  return  of  the  writ  aforesaid, 
with  his  doings  thereon,  according  to  the  command  thereof,  but 
neglects  so  to  do,  although  the  said  Mark  A.,  constable  as  afore- 

1.  This  detlaration  was  held  sufficient,     were  not  liable  for  the  neglect  of  their 
The  objections  to  it  were,  first,  that  the     constables  in  the  first  instance, 
assignee  could  not  maintain  the  action         See,  generally,  supra,  note  3,  p.  976. 
in  his  own  name;  second,  that  towns        2.  The  matter  to  be  supplied   within 

[  ]  will  not  be  found  in  the  reported  case. 
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said,  and  as  constable  in  and  for  the  town  of  said  Walden,  promised 
to  collect  and  legally  account  to  the  plaintiff  for  the  balance  due  on 
said  writ  of  alias  execution,  for  the  neglect  of  which  duty  and  the 
damages,  consequent  thereon,  this  declaration  is  filed,  \(concluding 
as  in  Form  No.  1066S).]  ^ 

(b)  For  Flooding  Premises, 
aa.   By  Changing  Grade  of  Sewer. 
Form  No.  14288. 
(Precedent  in  Defer  v.  Detroit,  67  Mich.  347.)' 

[(Commencing  as  in  Form  No.  69^3.^]^  And  for  that,  whereas,  the 
said  plaintiffs  heretofore,  to  wit,  for  the  space  of  three  years  last 
past,  and  at  the  time  of  the  injuries  herein  complained  of,  were  and 
still  are  the  owners  of  a  valuable  leasehold  interest  in  certain  prem- 
ises in  the  city  of  Detroit,  known  and  described  as  lot  3  of  the  sub- 
division of  the  Dequindre  farm,  and  known  as  number  312  Franklin 
street  east,  in  said  city,  and  which  premises  consisted  of  a  /a/^-story 
frame  building,  and  cellar  underneath  the  same,  which  premises  were 
and  are  occupied  as  a  grocery  store,  owned  and  carried  on  by  the 
plaintiffs  as  copartners  as  aforesaid;  that  a  large  part  of  the  stock  of 
said  grocery  store  was  stored  in  the  cellar  mentioned;  that  said 
defendant  was  and  still  is  a  municipal  body  corporate,  and  a  city, 
under  the  laws  of  the  State  of  Michigan;  that  said  defendant  has 
established  a  system  of  sewers  for  said  city,  and  has  constructed, 
maintained,  altered,  and  repaired  public  sewers  in  said  city,  and  said 
defendant  is  in  duty  bound  to  supervise  the  construction,  mainte- 
nance, altering,  and  repairing  of  the  sewers  in  said  city. 

That  heretofore,  to  wit,  in  the  year  i8.5^  or  thereabouts,  the  said 
defendant  constructed  a  public  sewer  in  Franklin  street,  a  highway 
in  said  city,  between  Orleans  street  and  Riopelle  street,  which  said 
Franklin-stre.et  sewer  was  so  constructed  for  the  drainage  of  abut- 
ting property;  that  said  Franklin  street  sewer  was  connected  with 
the  public  sewer  also  built  by  defendant  in  Riopelle  street,  and  which 
formed  an  outlet  by  means  of  which  the  water  and  sewerage  from 
property  abutting  Franklin  street  was  carried  to  the  Detroit  river; 

1.  The  matter  to  be  supplied  within  involving  legislative  or  discretionary 
[  J  will  not  be  foun^  in  the  reported  power.  If,  upon  the  trial,  the  facts 
case.  developed  show  that  the  act  complained 

2.  Upon  a  general  demurrer,  this  of  was  committed  by  the  defendant  in 
declaration  was  held  to  state  a  cause  of  the  execution  of  a  ministerial  duty,  or 
action.  The  court  said  "  the  case  in  the  exercise  of  a  wrongful  act,  by 
made  by  the  declaration  in  this  case  which  plaintiff's  premises  were  flooded 
rests  upon  the  careless  and  wrongful  by  the  water  in  the  sewer  being  set 
action  of  defendant  in  raising  the  back  and  discharged  upon  their  prem- 
grade  at  which  the  Franklin-street  ises  through  a  sewer  connection  which 
sewer  enters  and  connects  with  the  they  had  a  right  to  make  and  main- 
Riopelle-street  sewer.     It  complains  of  tain,"  defendant  is  liable. 

a  ministerial  act  negligently  and  See,  generally,  supra,  note  3,  p. 
wrongfully    done,    and    not    of   an  act     976. 
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that  said  outlet,  so  constructed  in  i855,  was  built  at  a  certain  grade 
sufficient  to  and  did  properly  carry  off  and  empty  the  water  and 
sewerage  from  the  said  public  sewer,  and  from  plaintiff's  premises, 
and  so  remained  and  continued  up  to  the  time  of  the  injuries  herein 
complained  of. 

That  the  premises  of  the  plaintiffs  heretofore,  to  wit,  for  the 
period  of  nine  years  and  upwards  last  past,  and  at  the  time  of  the 
injuries  complained  of,  were  properly  connected  by  good  and  suffi- 
cient drainage  with  said  public  sewers  in  Franklin  street,  and  thereby 
with  the  said  outlet  in  Riopelle  street,  and  in  such  manner  as  to 
thoroughly  artd  properly  drain  said  premises,  and  particularly  said 
cellar,  and  so  as  to  keep,  and  did  keep,  the  said  cellar  dry,  and  free 
from  all  sewerage  and  water,  at  all  times,  aiid  so  as  to  enable  the 
plaintiffs  to  use,  and  said  plaintiffs  did  use,  said  cellar  for  the  stor- 
age of  their  grocery  stock,  at  all  times  up  to  the  time  of  the  injuries 
herein  complained  of. 

Yet  the  said  defendant,  well  knowing  the  above  premises,  but 
contriving  and  intending  to  injure  the  said  plaintiffs  in  their  lease- 
hold estates,  and  their  property  and  business  as  aforesaid,  did  on  or 
about  the_/fr.y/  day  of  October.,  a.  d.  i855,  through  and  by  its  agents, 
contractors,  servants,  and  employes,  to  wit,  the  board  of  public 
works  and  the  city  engineer  of  the  city  of  Detroit^  one  George  S. 
Langley,  contractor,  and  other  servants  and  employes  and  agents  of 
said  defendant,  rebuild  the  said  outlet  to  the  said  Franklin-sirett 
sewer  in  Riopelle  street,  and  did  so  rebuild  the  same  without  leave  of 
plaintiffs,  and  without  notice  to  them,  at  a  new  and  different  grade 
from  that  at  which  said  original  outlet  was  built;  and  said  defendant, 
its  agents,  servants,  and  employes,  did  carelessly,  negligently, 
wrongfully,  and  unskillfuUy  raise  the  grade  of  said  outlet  in  Riopelle 
street,  so  that  the  grade  thereof  was  higher  and  above  the  grade  of 
said  Franklin-streQt  sewer,  by  means  whereof  the  water  and  sewer- 
age from  said  public  sewer  in  Franklin  street,  and  from  said  Riopelle- 
street  sewer,  were  flooded  upon  and  discharged  over  and  into  the 
premises  of  the  said  plaintiffs,  and  did  there  remain  and  stagnate 
for  a  long  space  of  time,  to  wit,  for  about  one  year,  whereby  said 
premises,  particularly  said  cellar,  were  rendered  untenantable,  and 
plaintiffs  deprived  of  the  use  thereof  for  a  long  space  of  time;  and  said 
premises  were  entirely  deprived  of  drainage,  and  the  goods,  wares, 
and  merchandise  of  plaintiffs  were  injured  and  destroyed,  and  the 
leasehold  interests  of  said  plaintiffs  thereby  greatly  depreciated  in 
value;  and  by  means  of  the  said  several  premises  the  said  Virginia 
Defer  and  Michael  F.  McDonald  have  been  and  are  greatly  injured 
and  damaged. 

And  said  plaintiffs  aver  that  heretofore,  to  wit,  on  the  sixth  day  of 
July.,  A.  D.  i8<?6,  they  presented  this  cause  of  action  to  the  common 
council  of  the  city  of  Detroit  in  writing,  and  petitioned  the  said 
common  council  to  pay  the  plaintiffs  for  their  damajges  sustained  as 
aforesaid,  but  the  said  common  council,  after  due  deliberation,  subse- 
quently, to  wit,  on  the  sixteenth  day  of  November^  a.  d.  i8<?5,  rejected 
the  said  claim,  and  refused  to  pay  plaintiffs  any  sum  whatever; 
whereby  an  action  hath  accrued  to  the  said  plaintiffs,  against  the 

989  Volume  12. 


14288. 


MUNICIPAL  CORPORA  TIONS. 


14289. 


defendant,   by  reason  of  the  premises,   to  the  damage  of  the  said 
plaintiffs  five  hundred  dollars,  and  therefore  they  bring  suit. 
[(^Signature  as  in  Form  No.  69^3. yy- 


bb.  Through  Negligent  Control  of  Water  Supply. 

Form  No.  14289. 

(Precedent  in  Levy  v   Salt  Lake  City,  3  Utah  64.)* 

[(^Commencing  as  in  Form  No.  6935. ) 

That  defendant  is  a  municipal  corporation,  organized  by  and  under 
an  act  of  the  legislature  of  Utah^y-  that  under  and  by  virtue  of  the 
power  granted  by  defendant's  charter,  the  defendant  has  taken  the 
entire  control  and  possession  of  all  the  flowing  waters  and  the  water- 
courses within  its  territorial  limits;  that  on  the  first  dsiy  oi  July, 
1S8O,  the  defendant  had  exercised  such  control  and  possession,  that 
by  virtue  of  its  ordinances  it  excluded  all  persons  from  any  control 
over  or  interference  with  the  abundant  waters  which  were  flowing  in 
the  city,  under  penalties  to  be  sued  for  and  collected  for  the  benefit 
of  said  city,  and  from  all  use  of  said  waters  except  such  as  should  be 
distributed  by  said  defendant's  agents  and  servants,  to  persons  paying 
therefor;  that  on  sa.id  first  day  of  J^2ify,  1S8O,  the  defendants  turned 
the  waters  aforesaid  then  in  its  control  and  possession,  and  flowing 
in  the  vicinity  of  the  plaintiff's  lot  or  premises,  into  and  upon  the 


1.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

2.  This  case  is  best  explained  in  the 
words  of  the  court,  as  follows:  "  By  the 
testimony  produced  on  trial,  it  ap- 
peared that  the  defendant,  as  a  part  of 
its  general  plan  of  irrigation,  had  con- 
structed a  water  ditch  near  to  one  side 
of  one  of  its  streets;  from  this,  which 
unquestionably  is  a  public  ditch  or 
channel,  flowed  the  water  which  irri- 
gated the  premises  of  the  plaintiff  and 
others,  and  filled  the  plaintiff's  cellar, 
and  caused  the  damage  complained  of. 
This  ditch  belongs  to  the  city,  and  was 
under  its  sole  and  exclusive  control; 
the  expense  of  its  construction  was 
paid  by  the  defendant.  By  its  ordi- 
nance it  authorizes  and  directs  a 
payment  in  the  nature  of  a  special 
assessment  upon  those  who  make 
application  for  the  use  of  the  water  for 
the  purpose  of  '  constructing  and  keep- 
ing in  repair  all  gates,  dams,  sluices, 
flumes,  and  ditches  necessary  to  con- 
vey the  water  from  the  main  or  natural 
water  channel  to  the  premises  of  such 
applicant.'  The  city  assumes  the  sole 
and  exclusive  control,  management, 
and  distribution  of  the  waters,  provides 
for  the  appointment  of  a  watermaster, 
and  assigns  to  him  the  duty  of  '  seeing 


to  the  proper  location,  construction, 
and  repair  of  all  gates,  dams,  flumes, 
ditches,  and  reservoirs,  that  water  may 
not  be  wasted,  streets  or  sidewalks 
overflowed  or  obstructed,  or  private 
property  damaged.'  This  duty  or 
power  of  managing  and  controlling  the 
waters  of  the  city,  granted  by  the  char- 
ter, accompanied  with  ample  power  to 
raise  the  necessary  means  of  carrying 
out  the  same,  when  so  far  executed 
that  nothing  remains  to  be  done  except 
to  manage  and  control  the  waters  in 
the  channels  or  ditches  constructed  for 
them  by  the  city,  and  to  permit  them  to 
flow  upon  the  grounds  of  the  several 
persons  who  are  entitled  to  the  same 
during  the  hours  and  in  accordance 
with  the  city  ordinances  or  the  regula- 
tions of  the  watermaster  made  in  com- 
pliance therewith,  is  certainly  not 
judicial,  but  ministerial,  and  the  per- 
formance of  this  duty  is  accompanied 
with  obligations  requiring  fidelity  to 
the  persons  who,  by  the  payment  of 
their  money  to  the  city  for  the  use  of 
the  water,  have  become  entitled  thereto, 
and  a  neglect  to  perform  this  duty  with 
reasonable  care  and  prudence,  result- 
ing in  damages  to  such  person,  entitled 
him  to  an  action  for  the  damages  sus- 
tained by  him." 

See,  generally,  supra,  note  3,  p.  976. 
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land  adjacent  to  the  plaintiff's  premises,  upon  which  the  plaintiff's 
cellar,  in  which  was  stored  a  stock  of  tobacco  owned  by  the  plaintiff, 
and  wrongfully  permitted  and  caused  the  said  waters  to  run  in  great 
volume  into  and  upon  the  said  adjacent  land  for  a  long  time,  and 
there  to  accumulate  in  a  large  body  without  the  knowledge  or  con- 
sent of  the  plaintiff,  and  there  to  soak  into  the  ground  and  discharge 
itself  into  said  cellar,  and  thereby  filled  said  cellar  with  water,  and 
ruined  said  stock  of  tobacco,  without  any  fault  or  negligence  of  the 
plaintiff,  to  the  damage  of  the  plaintiff  in  the  sum  oi  five  thousand 
dollars. 

[Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  5986).^' 

(c)  For  Nuisance  in  DischcCrging  Sewerage  on  Premises. 

Form  No.  14290. 

(Precedent  in  Bradt  v.  Albany,  5  Hun  (N.  Y.)  591.)' 

[(Commencing  as  inF'orm  No.  5926. 'yY' 

First.  That  he  is  the  owner  of  lot  No.  2  Park  avenue,  in  said  city 
of  Albany. 

Second.  That  defendant  constructed  a  drain  leading  from  High 
street,  through  Johnson  alley,  to  plaintiff's  lot,  and  that  the  filth  and 
water  through  said  drain  is  discharged  upon  plaintiff's  lot,  flooding 
the  same  and  filling  the  cellars  of  the  dwelling-house  on  said  lot,  now 
occupied  by  one  Thomas  Ellison  and  family,  with  sewage  from  the 
same. 

Third.  That  the  discharge  of  water  and  sewage  through  said  drain 
upon  plaintiff's  lot,  has  undermined  the  foundation  of  said  house, 
causing  the  same  to  settle  on  one  side. 

Fourth.  That  by  reason  of  said  accumulation:  of  sewage  and  water 
from  said  drain  upon  plaintiff's  lot,  the  occupation  of  said  house  and 
premises  has  become  dangerous  to  health. 

Fifth.  That  this  defendant  has  been  duly  notified  of  the  condition 
of  said  premises  by  reason  of  said  drain,  and  that  the  authorities  of 
said  city  some  time  ago  passed  an  ordinance  for  the  reconstruction 
of  said  drain,  but  no  means  have  been  taken  by  said  defendant  to 
relieve  plaintiff  from  the  nuisance  and  injury  resulting  from  said 
drain. 

Sixth.  That  by  reason  hereof  plaintiff  has  sustained  damages  in 
the  sum  of  %1,000,  for  which  he  prays  judgment. 

[(^Signature  and  verification  as  in  Form  No.  6926.  y^- 

1.  The  matter  enclosed  by  and  to  be  for  injury  as  an  affirmative  defense, 
supplied  within  [  ]  will  not  be  found  *  *  *  For  anything  that  appears  in  the 
in  the  reported  case.  complaint,   the  defendant   constructed 

2.  It  was  held  by  the  court  that  a  the  drain  for  a  private  purpose,  as 
cause  of  action  was  stated.  "An  act  there  is  no  averment  to  the  contrary, 
by  which  private  property  is  directly  It  is  not  alleged  that  the  avenue  and 
injured  or  destroyed  is  wrongful,  as  lane,  along  which  the  drain  was  con- 
well  when  done  by  a  municipal  cor-  structed,  were  public  highways;  nor 
poration  as  by  an  individual,  in  the  that  the  drain  was  constructed  under 
absence  of  excuse  or  justification;  and  municipal  authority.  The  case  comes 
the  excuse  or  justification,  if  it  exists,  before  us  on  a  question  of  pleading, 
must  be  averred  and  proved  in  an  action  and  must  be  determined  on  the  aver- 
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(^)  For  Personal  Injuries. 
aa.  From  Failure  to  Provide  Suitable  Quarters  for  Prisoner.' 

Form  No.  1 4  2  9 1 . 

(Precedent  in  Moffitt  v.  Asheville,  103  N.  Car.  238.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  5927. y]^ 
The  plaintiff,  complaining  of  the  defendant,  alleges: 

1.  That  the  defendant  is  a  municipal  corporation,  created  by  the 
laws  of  the  State  of  North  Carolina. 

2.  That  as  such  corporation  it  became  the  duty  of  defendant  to 
provide  proper  facilities  for  heating  the  city  prison  so  as  to  secure 
the  health  and  comfort  of  prisoners  confined  therein. 

3.  That  on  the  nig;ht  of  the day  of ,  i8<?7,  the  plaintiff 

was  arrested  by  the  police  authorities  of  said  city  of  Asheville,  for  an 
alleged  violation  of  an  ordinance  of  said  city,  and  confined  in  the 
city  prison  until  a  late  hour  of  the  following  morning.  That  the 
night  on  which  he  was  so  confined  in  said  prison  was  one  of  intense 
coldness  and  severity.  That  the  room  in  which  plaintiff  was  con- 
fined was  situated  on  the  third  floor  of  the  building,  and  a  number  of 
window-panes  on  opposite  sides  of  the  room  were  broken  out,  so  that 
a  strong  current  of  bitterly  cold  wind  passed  through  the  room  dur- 
ing the  entire  night.  That  there  was  no  fire,  bed  or  other  means 
provided  for  heating  said  room  or  protecting  plaintiff  from  the 
inclemency  and  severity  of  the  weather. 

4.  That  by  reason  of  plaintiff's  confinement  in  said  prison,  as  afore- 
said, and  exposure  incident  thereto,  he  was  forced  to  endure  the 
most  intense  physical  suffering.  That  his  body  was  so  benumbed 
■and  chilled  that  he  was  scarcely  able  to  walk  or  to  talk.  That  in  con- 
sequence of  said  exposure  plaintiff  contracted  a  most  violent  case  of 
fever,  from  which  he  was  confined  to  his  bed  for  the  period  of  eight 
weeks.     That  during  said  sickness  he  suffered  the  greatest  agonies, 

ments  of  the  complaint.     According  to  to  secure  to  the  prisoners  committed  to 

these    averments,    the    defendant   in-  it  a  reasonable  degree  of  comfort  and 

truded    upon    the   plaintiflf's  premises;  protect  them  from  such  actual  bodily 

which  act  was  wrongful,  in  the  absence  suffering  as  would  injure  their  health, 

of  excuse  or  justification.     It  follows  If  the  aldermen  of   the  city  built  a 

that  a  cause  of  action  is  well  stated  in  reasonably   comfortable  police  prison, 

the  first  count  of  the  complaint."  and  afterwards  furnished  to  those  who 

See,  generally,  supra,  note  3,  p.  976.  had  immediate  charge  of  it  everything 

1.  Precedent. — For  another  similar  that  was  essential  to  prevent  bodily 
form  see  Shields  v.  Durham,  116  N.  suffering  on  the  part  of  prisoners  from 
Car.  394.  excessive  cold  or  heat  or  hunger,  and 

2.  There  was  no  objection  taken  to  to  protect  their  health,  the  city  would 
the  form  of  this  complaint.  It  was  not  be  liable,  even  if  the  suffering  or 
recognized  that  under  certain  circum-  sickness  of  the  plaintiff  was  caused  by 
stances  the  liability  of  defendant  ex-  neglect  of  the  jailer,  the  policeman,  or 
isted  by  reason  of  a  constitutional  the  attendants  to  keep  the  fires  burn- 
provision.  The  court  said:  "  We  hold  ing  all  night,  or  to  give  the  plaintiff 
that  the  defendant  is  liable  in  damages  the  necessary  bed-clothing  furnished 
only  for  a  failure,  either  to  so  construct  to  them." 

its  prison  or  so  provide  it  with  fuel.  See,  generally,  supra,  note  3,  p.  976. 
bed-clothing,  heating  apparatus,  at-  3.  The  matter  to  be  supplied  within 
tendance  and  other  things  necessary  as     []  will  not  be  found  in  the  reported  case. 
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and  his  life  was  almost  despaired  of  for  weeks,  and  that  he  has  not 
since  fully  recovered  his  health,  and  is  advised  and  believes  he  never 
will.  That  he  was  forced  to  pay  large  sums  of  money  for  medical 
treatment  while  suffering  with  said  disease,  viz'. :  the  sum  of  one 
hundred  and  fifty  dollars. 

5.  That  by  reason  of  the  aforesaid  wrongful  act  of  defendant,  and 
the  expenses  aforesaid,  the  plaintiff  has  been  greatly  damaged,  viz.: 
the  sum  oi  five  thousand  dioW'ax?,. 

Wherefore,  plaintiff  demands  judgment  for  the  sum  of  five  thousand 
dollars  and  the  costs  of  this  action. 

\(^Signature  and  ve?-tfication  as  in  Form  No.  5927. y\^ 

bb.  Occasioned  by  Falling  Branch. 

Form  No.  14292.* 

{Commencing  as  in  Form  No.  5912.') 

(i)  That  the  defendants  are  a  body  corporate  duly  incorporated  by 
the  laws  of  this  state. 

(2)  That  in  and  by  the  charter  incorporating  them  it  is  provided 
that  the  defendants  may,  through  their  common  council,  make  such 
by-laws  as  they  may  see  fit  to  make,  in  relation  to  the  cutting,  break- 
ing or  injury  of  trees  and  the  protection  and  preservation  of  trees  in 
the  streets,  highways  and  public  squares  of  said  city. 

(3)  That  in  pursuance  of  the  said  power  so  conferred  upon  them 
by  their  charter,  the  defendants,  through  their  court  of  common 
council,  afterwards  and  before  the  commission  of  the  grievances 
hereinafter  named,  passed  a  certain  by-law,  by  which  it  was  provided 
that  no  person  should,  without  the  approbation  in  writing  of  the 
mayor  and  aldermen  first  obtained,  cut,  bruise,  destroy,  or  aid  in 
cutting,  bruising,  destroying,  or  injuring  any  tree  which  is  or  shall 
be  set  out,  planted  or  standing  for  shade,  ornament  or  use  in  any  of 
the  public  streets  or  highways  of  said  city,  under  pain  of  certain  pen- 
alties in  said  by-law  prescribed. 

(4)  That  the  defendants,  at  the  time  of  and  long  before  the  com- 

1.  The  matter  to  be  supplied  within  one  hand  and  the  sovereign  power  on 
[  ]  will  not  be  found  in  the  reported  the  other.  The  court  said:  "  When  a 
case.  corporation   is  charged   with  the   per- 

2.  This  is  the  substance  of  the  first  formance  of  some  public  duty,  as  a 
count  of  the  declaration  in  Jones  v.  condition,  express  or  implied,  upon 
New  Haven,  34  Conn,  i,  which  con-  which  it  holds  its  corporate  powers; 
tained  four  other  counts  for  the  same  when  a  grant  is  made  to  a  corporation 
injury,  the  third  of  which  was  sub-  of  some  special  power  or  privilege  at 
stantially  like  the  first.  The  majority  its  request,  out  of  which  public  duties 
of  the  court  were  of  the  opinion  that  grow;  and  when  some  special  duty  is 
the  first  and  third  counts  showed  a  imposed  upon  a  corporation  not  belong- 
good  cause  of  action  and  a  demurrer  to  ing  to  it  under  the  general  law  with  its 
the  declaration  was  overruled.  The  consent;  in  these  and  like  cases,  if  the 
decision  was  on  the  ground  that  the  corporation  is  guilty  of  negligence  in 
duty  to  look  after  trees  was  not  a  duty  the  discharge  of  such  duty,  thereby 
imposed  upon  a  city  by  a  mere  act  of  causing  injury  to  another,  it  is  liable 
legislation  without  its  assent,  but  it  to  an  action  in  favor  of  the  party  in- 
had  its  origin  in  a  contract  voluntarily  jured." 

entered  into  between  the  city  on  the        See,  generally,  supra,  note  3,  p.  976. 
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mission  of  the  grievances  hereinafter  mentioned,  undertook  and 
assumed  upon  themselves  the  task  of  superintending,  regulating  and 
putting  in  proper  condition  all  the  trees  situated  upon  said  public 
squares  as  aforesaid,  and  agreed  that  they  would  superintend,  regu- 
late and  put  in  proper  condition  all  such  trees  so  situated  upon  said 
public  squares  as  aforesaid,  and  thereupon  the  defendants,  at  the 
time  of  the  commission  of  the  said  grievance  hereinafter  mentioned, 
and  long  before,  entered  upon  such  task  of  so  regulating  and  putting 
in  proper  condition  said  trees,  and  did  in  fact  regulate,  superintend, 
and  pretend  to  put  in  proper  condition  all  trees  so  situated  on  said 
public  squares;  and  the  plaintiff  avers  that  by  reason  of  the  facts 
hereinbefore  set  forth,  it  became  and  was  the  duty  of  the  defendants 
to  take  proper  care  of  all  such  trees  planted  or  standing  on  any  of 
the  public  squares  of  said  city,  and  to 'use  due  care  and  diligence  in 
and  about  the  superintending  and  regulating  of  said  trees,  and  par- 
ticularly to  remove  all  dead,  decayed  and  broken  limbs  remaining 
upon  said  trees. 

(5)  And  the  plaintiff  says  that  the  defendants,  their  duty  in  this 
behalf  not  regarding,  so  grossly  and  wrongfully  neglected  to  perform 
the  same,  that  afterwards,  to  wit,  on  the  Hth  day  of  May,  i862,  by  and 
through  their  gross  negligence  and  carelessness  in  not  removing  a 
certain  large  broken  limb  or  branch  then  hanging  upon  and  from  a 
certain  tree,  situated  within  the  public  square  of  said  city  known  as 
the  Green,  the  said  limb  fell  with  great  force  and  violence  upon  the 
plaintiff,  by  means  whereof  the  plaintiff,  who  was  an  invalid  and 
cripple,  was  terribly  bruised  and  wounded,  and  rendered  senseless, 
and  suffered  a  fracture  of  the  bones  of  the  shoulder,  and  has  ever 
since,  in  consequence  of  the  injuries  then  received,  been  confined  to 
her  bed,  and  by  means  thereof  has  suffered  great  pains  of  body  and 
mind,  and  has  been  prevented  from  attending  to  her  ordinary  busi- 
ness, and  has  expended  large  sums  of  money  in  endeavoring  to  cure 
the  wounds  aforesaid,  and  has  ever  since  been  prevented  from  attend- 
ing to  her  ordinary  business. 

{Concluding  as  in  Form  No.  5912.') 

CC.    0CCASI0N£D  BY  FALLING  BiLL-BOARD. 

Form  No.  14293. 

(Precedent  in  Langan  v.  Atchison,  35  Kan.  319.)' 

[(^Commencing  as  in  Form  No.  5917.) 

That  defendant  is  and  was  at  the  time  of  the  injury  below  men- 
tioned, a  municipal  corporation  and  city  of  the  first  class  organized 

1.  Defendant  filed  an  answer  to  this  the  plaintiff  if  he  was  without  fault  for 

petition,    alleging   contributory    negli-  the  injuries  inflicted  upon  him  as  dis- 

gence   and    that   the   bill-boards    were  closed    in    the    evidence;    and,  second, 

constructed     on    private    property    by  that  as  a  matter  of  law  the  court  had 

private  persons.     At  the  trial,  defend-  no  right  to  say  that  the  plaintiff  was 

ant    filed    a    demurrer    to    the    plain-  guilty  of  such  contributory  negligence 

tiff's    evidence,  which    was    sustained,  as  to  bar  him   from   any  recovery,  but 

This    was  held  error.     The   court   de-  that  it  was  for  the  jury  to  determine 

cided,   first,  that  the  city  was  liable  to  from    the    circumstances    of   the    case 
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and  created  by  and  under  the  laws  of  the  state  oi  Kansas.  That 
long  prior  to  said  time]^  defendant  had  caused  and  suffered  to  be 
constructed  upon  the  south  side  of  Commercial  street  and  next  west 
of  Sixth  street,  within  the  corporate,  limits  of  said  city,  a  large  frame 
structure  for  the  purpose  of  supporting  thereon  boards  for  the  pur- 
pose of  advertising  shows,  fairs,  expositions,  excursions  and  such 
other  matters  anid  things  as  are  usually  and  commonly  advertised 
by  the  posting  of  large  paper  bills.  There  had  been  long  prior  to 
that  time  upon  the  face  or  north  front  of  such  frame-work  a  large 
amount  of  boards  and  lumber,  of  the  length  of  2i\iOM\.  forty -five  feet, 
extending  east  and  west  upon  said  Commercial  street,  and  of  the 
height  of  about  tivelve  feet,  making  about  <5J6>  square  feet  of  one-inch 
lumber  so  supported  upon  said  frame-work  and  constructed  upon 
and  adjoining  the  south  side  of  the  sidewalk  and  pavement  upon 
said  street.  Said  frame-work  was,  as  constructed,  dangerous,  weak, 
defective  and  insufficient,  and  not  constructed  in  a  safe  or  secure 
manner.  The  uprights  supporting  said  lumber  were  of  insufficient 
strength  to  support  the  same  and  the  pressure  which  might  come 
against  such  lumber  and  frame- work,  such  as  might  be  caused  by 
the  ordinary  and  common  winds  prevalent  in  that  locality.  The 
braces  extending  from  said  uprights  were  weak  and  insufficient  to 
stay,  support  or  strengthen  the  same  to  prevent  said  uprights  and 
lumber  thereon  from  being  blown  over  and  caused  to  fall  upon  the 
sidewalk  and  pavement  in  case  of  the  pressure  of  such  winds  against 
the  same.  The  fastenings  of  the  ends  of  such  braces  were  weak  and 
defective,  and  insufficient  to  resist  the  strain  of  such  winds  upon 
the  said  lumber,  uprights  and  braces,  so  as  to  make  the  said  frame- 
work insecure  and  dangerous  to  passers-by  along  such  street  and 
sidewalk.  Said  frame-work  and  the  lumber  thereon  had  been  in  such 
condition  for  along  period  of  time  prior  thereto,  to  wit,  for  the  space 
of  more  than  two  months,  and  all  of  which  said  weak  and  dangerous 
condition  of  said  frame-work  supports  and  lumber  was  then  and 
during  all  such  time  well  known  to  the  officers,  servants  and  agents 
of  said  defendant.  But  notwithstanding  the  said  notice  and  knowl- 
edge, the  said  defendant  by  its  said  officers,  servants  and  agents  had 
suffered  and  allowed  said  frame-work  and  lumber  to  be  in  such  inse- 
cure, unsafe  and  dangerous  condition  during  all  said  period  of  time 
without  any  effort  on  the  part  of  said,  defendant,  its  servants  or 
agents,  or  any  other  person  or  persons,  to  make  the  same  safe  and 
secure. 

Plaintiff  further  states,  that  the  said  frame-work  was  constructed 
along  and  adjoining  a  sidewalk  in  said  city  of  Atchison.,  which  was 
frequently  and  generally  used,  and  frequently  and  commonly  thronged 
with  large  numbers  of  passengers,  footmen  and  others  who  went 
about  said  city  in  the  ordinary  and  usual  discharge  of  their  business, 
and  who  were  thereby  exposed  to  danger  and  loss  of  life  and  limb 
from  such  insecure  and  unsafe  and  dangerous  structure. 

whether  or  not  there  was  contributory        1.  The  matter  enclosed  by  and  to  be 
negligence.  supplied  within  [  ]  will  not  be  found  in 

See,  generally,  supra,  note  3,  p.  976.      the  reported  case. 
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Plaintiff  further  states,  that  on  or  about  said  26th  day  of  Septem- 
ber^ \Z81,  and  while  going  along  said  sidewalk  in  the  discharge  of 
his  usual  and  ordinary  business,  in  a  careful  and  cautious  manner, 
and  without  any  fault  or  negligence  on  his  part,  the  said  frame-work 
with  the  lumber  thereon,  because  'of  such  defective,  dangerous  and 
insecure  construction  thereof,  fell  over  and-  upon  this  plaintiff  and 
thereby  caused  him  great  personal  injury,  and  he  did  thereby  receive 
great  bodily  harm,  and  his  spine  and  back  were  greatly  and  severely 
injured,  and  ligaments  and  muscles  of  his  said  back  were  lacerated 
and  sprained,  and  his  body,  shoulders,  arms  and  ribs  were  seriously 
bruised  and  injured  so  that  he  was  thereby  disabled,  wounded  and 
made  sick  in  body  and  mind,  and  suffered  great  physical  pain  and 
mental  anguish,  and  was  thereby  rendered  unable  to  attend  to  his 
usual  and  ordinary  business  for  a  long  period  of  time,  to  wit,  for  the 
period  of  more  than  four  months,  and  continuously  since  that  time 
has  been  subject  to  recurrences  of  the  injury  and  suffering  and  dis- 
ability from  the  wounds  so  received,  and  which  have  at  times  disabled 
him  and  rendered  him  incompetent  and  unable  to  attend  to  his  usual 
and  ordinary  business,  [to  his  damage  in  the  sum  of  thirty-five  hun- 
dred dollars. 

Wherefore  plaintiff  asks  {concluding  as  in  Form  No.  59i7).]^ 

dd.  Occasioned  by  Falling  Embankment. 

Form  No.  14294. 
(Precedent  in  Toledo  v.  Cone,  41  Ohio  St.  149.)* 

\{yenue,  title  of  court  and  cause  as  in  Form  No.  5929.]^ 
Frank  Cone,  plaintiff,  says  that  the  city  of  Toledo,  defendant  herein, 
is  a  municipal  corporation,  and  a  city  of  the  first  class,  organized  under 
the  laws  of  the  state  of  Ohio,  and  situate  in  the  county  of  Lucas,  and 
state  of  Ohio,  and  that  it  has  been  so  organized  for  more  than  two 
years  last  past. 

1.  The  matter  enclosed  by  and  to  be  agent,  of  the  cemetery  property,  and 
supplied  within  [  ]  will  not  be  found  act  in  that  behalf  in  subordination  to 
in  the  reported  case.  and  subject  to  removal  by  the  council 

2.  A  general  demurrer  filed  to  this  of  the  corporation.  The  improvement 
complaint  was  overruled.  The  case  or  repair  of  the  city  vault,  therefore, 
was  tried  by  jury  and  decided  in  plain-  through  their  agency  and  that  of  the 
tiff's  favor,  whereupon  defendant  moved  superintendent,  was  not  a  legislative 
to  set  aside  the  verdict  and  grant  a  or  governmental  act  on  the  part  of  the 
new  trial.  This  motion  was  over-  city,  but  was  merely  the  discharge  of 
ruled  by  the  trial  court,  and  such  a  ministerial  duty.  *  *  *  The  ceme- 
judgment  was  sustained  in  the  su-  tery  and  vault  were  a  source  of  benefit 
preme  court,  where  the  court  said:  and  advantage  to  the  corporation,  [and] 
"We  think  the  cemetery  trustees  and  *  *  *  the  doctrine  seems  to  be  well 
the  superintendent  were  placed  in  such  sustained  that  where  a  municipal  cor- 
relation to  the  city  of  Toledo  *  *  *  as  poration  owns  property,  and  for  its 
to  make  them  the  agents  of  the  city,  own  benefit  derives  peculiar  emolu- 
and  to  render  the  corporation  respon-  ment  or  advantage  therefrom  in  the 
sible  to  Cone  for  the  injury  he  re-  same  way  a  private  owner  might,  it 
ceived  *  *  *.  We  think  it  is  evident  is  liable  to  the  same  extent  as  he 
*  *  *  that  the  trustees  of  the  cemetery  would  be  for  the  negligent  management 
in  question  were  elected  by  the  people  thereof  to  the  injury  of  others." 

of    Toledo,    to   take   charge,    as    their        See,  generally,  supra,  note  3,  p.  976. 
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That  for  more  than  two  years  last  past  said  city  has  owned  and  held 
the  title  to,  and  the  right  of  possession  of,  certain  burial  grounds 
within  said  city,  which  had  before  that  time  been  set  apart  and  dedi- 
cated, and  have  been  and  still  are  used  as  public  burial  grounds,  and 
as  a  public  cemetery,  commonly  known  and  called  by  the  name  of 
"  Forest  Cemetery,"  and  said  cemetery  was  not  owned  or  under  the 
care  of  any  religious  or  benevolent  society  or  any  incorporated  com- 
pany or  association. 

That  during  all  that  time  said  cemetery  had  been  in  the  possession 
and  charge  of  a  board  of  three  trustees,  for  that  purpose  elected  by 
the  electors  of  said  city  at  the  annual  election  for  corporation  officers, 
in  accordance  with  the  statutes  of  the  state  of  Ohio,  in  such  cases 
made  and  provided,  and  said  trustees  have  at  all  times  had  possession 
and  charge,  and  the  entire  management,  control  and  regulation  of  said 
cemetery  as  officers  of  said  corporation,  under  and  subject  to  the 
ordinances  of  said  city;  and  as  such  officers  have  directed  and  had 
charge  of  all  the  improvements  and  embellishments  of  said  grounds. 
That  as  such  officers  of  said  city  they  had  full  power  to  and  did  employ 
a  superintendent  of  said  cemetery  and  workmen  and  laborers  therein, 
and  placed  and  kept  said  superintendent  in  full  charge  and  control  of 
said  workmen  and  laborers,  and  directed  and  required  said  laborers 
and  workmen  to  work  under  and  obey  the  orders  and  directions  ol 
said  superintendent. 

That  before  and  at  the  time  of  the  happening  of  the  events  herein- 
after set  forth,  one  Edward  Radbone  was  under  and  by  the  employ- 
ment and  appointment  of  said  trustees  and  with  the  approval  of  the 
city  council  of  said  city,  acting  as  superintendent  of  said  cemetery 
with  all  the  powers  and  duties  of  such  superintendent  as  hereinbefore 
set  forth,  and  this  plaintiff  and  one  Christian  Wilk,  under  like  employ- 
ment und  approval,  were  at  the  same  time  at  work  in  and  about  said 
cemetery  and  upon  the  improvements  thereon  as  common  laborers, 
under  the  direction  and  control  of  said  Edward  Radbone  zs  such  super- 
intendent. 

That  in  or  about  the  month  of  May,  iS78,  said  trustees  directed 
certain  improvements  to  be  made,  in  and  about  the  city  vault  in  said 
cemetery.  That  said  city  vault  was  then  owned  by  said  city  and  was 
used  for  public  purposes  and  for  use  by  private  persons,  the  reward 
and  hire  for  the  use  of  the  same  being  paid  to  the  said  trustees,  and 
the  money  so  received  by  them  required  to  be  accounted  for  the  same 
as  proceeds  of  cemetery  lots  sold  under  and  in  accordance  with  the 
ordinances  of  said  city,  and  was  in  the  possession  of  and  under  the 
entire  charge,  management  and  control  of  said  trustees  as  a  part  of 
said  cemetery,  and  was  in  fact,  a  part  of  said  cemetery. 

That  said  trustee  directed  the  kind  and  character  of  such  improve- 
ments, and  the  manner  in  which  the  same  were  to  be  made  and  ordered, 
directed  and  instructed  said  Radbone  as  such  superintendent  to  make 
the  same,  and  in  so  doing  to  use  and  employ  the  labor  and  services 
of  this  plaintiff  and  said  Wilk  as  laborers  and  workmen  in  doing  the 
same  under  his,  the  said  Radbone's  direction  and  superintendence. 

That  thereupon  said  Radbone,  as  such  superintendent,  did  order 
and  direct  this  plaintiff,  the  said  IVilk  to  work  upon  said  city  vault, 
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and  upon  the  vaults  and  earth  connected  with  and  around,  or  near  to 
the  same,  and  directed  them  fully  as  to  the  work  to  be  done  by  them, 
and  the  manner  of  doing  the  s  ime. 

That  this  plaintiff  was  by  his  said  employment  there,  and  at  all 
times  while  doing  said  work,  wholly  under  the  control  and  direction 
of  said  Radbone  as  such  superintendent  in  all  matters  pertaining  to 
said  work,  and  did  in  all  things  and  at  all  times  fully  follow  and  obey 
all  the  orders  and  directions  of  said  superintendent,  while  so  engaged 
in  and  about  said  work. 

That  a  part  of  the  work  to  be  done  in  making  said  improvement 
in  accordance  with  the  ordqr  and  direction  of  said  trustees,  and  in 
the  manner  directed  by  them  and  by  said  superintendent,  consisted 
in  moving  a  portion  or  all  of  a  large  embankment  of  earth  that 
rested  upon  or  against  the  top  and  walls  of  said  vault,  and  also  cer- 
tain walls  of  stone  which  had  before  that  time  been  constructed. 

That  the  extent  to  which  said  earth  embankment  or  stone  walls 
should  be  removed,  and  the  manner  of  removing  the  same,  and  all 
other  matters  connected  with  the  doing  of  said  work  and  making 
the  improvement  so  directed  by  them  were,  by  said  trustees,  placed 
in  the  charge  and  control  of  said  superintendent,  who  on  his  part 
assumed  and  exercised  such  control  and  direction,  and  neither  plain- 
tiff nor  his  colaborer  Wilk  had  any  charge,  control  or  discretion  in 
reference  to  said  work  or  the  manner  of  doing  the  same. 

That  on  about  the  Jfih  day  oi  June,  i878,  while  said  work  was  in 
progress,  said  superintendent,  in  the  morning  of  the  day,  at  or  about 
the  usual  time  of  commencing  work,  was  present  at  said  work  and 
directed  said  plaintiff  and  said  lVi7^  in  the  work  which  they  were  to 
do  during  the  day  in  removing  said  earth  and  stone  wall;  and  they 
commenced  work  and  continued  to  work  in  the  manner  in  which  he 
had  so  directed  until,  while  so  at  work,  a  large  portion  of  said 
embankment  suddenly  gave  way,  and  the  earth  fell  upon  this  plain- 
tiff, burying  him  beneath  the  same. 

That  said  embankment  so  gave  way  and  fell  upon  this  plaintiff 
without  any  fault  on  the  part  of  this  plaintiff  or  said  IVt'/k,  his 
co-laborer,  and  without  any  notice  to  this  plaintiff  that  it  was  about 
to  or  would  fall,  or  that  he  would  receive  any  injury  while  so  engaged 
in  said  work,  nor  did  he  have  any  means  of  escape  from  injury  when  it 
did  fall.  That  said  Radbone  assumed  to  be  competent,  and  this  plain- 
tiff then  supposed  he  wds  skilled  in  and  competent  to  manage  and 
conduct  said  work  —  that  this  plaintiff  was  ignorant  of  any  danger 
to  himself  in  doing  the  work  in  the  manner  in  which  he  was  directed 
to  do  and  was  doing  it,  and  had  before  the  falling  of  said  embank- 
ment been  told  by  said  Radbone  that  there  was  no  danger  that  said 
earth  would  fall,  or  that  he  would  be  injured  in  doing  said  work  in 
the  manner  in  which  he  was  so  directed  to  do,  and  was  in  fact  doing, 
all  which  plaintiff  then  believed  to  be  true. 

But  plaintiff  says  that  said  embankment  fell  upon  the  plaintiff  and 
he  received  the  injury  caused  thereby,  wholly  through  the  want  of 
skill  of  said  superintendent,  and  his  carelessness  and  negligence  in 
ordering  and  directing  the  manner  of  doing  said  work,  and  his  care- 
lessness and  negligence  and  want  of  skill  in  not  providing  means  of 
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support  to  said  embankment  of  earth  and  wall,  or  otherwise  protect- 
ing or  providing  for  the  protection  of  plaintiff  while  doing  his  work, 
and  through  the  negligence  of  said  trustees  in  not  providing  a  com- 
petent superintendent  for  said  work,  and  in  not  providing  and  fur- 
nishing plans  and  directions  for  doing  the  same  in  such  manner  that 
it  might  be  done  with  safety  and  security  to  the  plaintiff  and  other 
workmen  engaged  in  doing  the  same,  all  which  was  without  any  fault 
or  neglect  on  the  part  of  the  plaintiff  or  his  co-laborer. 

And  plaintiff  says  that  when  said  earth  fell  upon  him  in  manner 
aforesaid  it  broke  his  left  leg  in  two  places  between  the  thigh  and 
the  knee,  and  seriously  and  permanently  injured  his  left  knee  and 
his  back,  and  seriously  bruised  and  injured  his  face,  head,  neck 
and  other  parts  of  his  body  so  as  to  render  him  entirely  helpless  for 
a  long  time.  That  it  was  necessary  to  have  his  leg  set  by  a  surgeon, 
and  to  have  himself  removed  to  a.  hospital  and  have  medical  and  sur- 
gical care  and  attendance  for  a  period  of  tzvelve  weeks  thereafter.  That 
he  has  since  been  for  nine  months  wholly  unable  to  perform  manual 
labor,  and  has  been  compelled  to  have  board,  care  and  nursing 
during  all  that  time.  That  he  has  by  reason  of  such  injuries  been 
subjected  to  great  expense,  in  the  sum  of  one  hundred  and  fifty  dol- 
lars for  medical  and  surgical  services  and  attendance,  and  in  the 
sum  of  one  hundred  and  fifty  dollars  for  board,  care  and  nursing  while 
suffering  from  such  injuries,  and  has  suffered  great  pain  of  body  and 
anguish  and  suffering  by  reason  thereof.  That  he  is  of  the  age  of 
twenty-three  years,  and  before  receiving  such  injuries  was,  and  had 
always  been  in  good  health,  and  was  then  fully  able  to  perform 
manual  labor  and  earn  the  wages  of  a  laboring  man,  and  that  his 
services  as  such  were  worth  the  sum  of  thirty  dollars  per  month ; 
that  by  reason  of  said  injuries  he  has  wholly  lost  the  wages  which  he 
would  otherwise  have  earned  for  the  period  of  nine  months,  and  that 
he  has  also  been  thereby  permanently  injured,  so  that  he  will  for  a 
long  time  hereafter  be  unable  to  do  manual  labor  or  earn  wages  for 
his  support. 

Plaintiff  further  says,  that  on  or  about  the  IJ^th  day  of  October, 
iS78,  he  filed  with  the  clerk  of  said  city  his  claim  for  damages  herein 
set  forth,  but^said  city  has  not  settled  or  adjusted  his  said  claim  or 
made  him  any  compensation  whatever  therefor,  but  has  neglected 
and  refused,*and  still  neglects  and  refuses  so  to  do. 

That  he  has  sustained  damages  by  reason  of  the  premises  in  the 
sum  oi  five  thousand  doUars,  for  which  sum,  and  the  costs  of  suit,  he 
asks  judgment  against  the  defendant. 

[^Signature  and  verification  as  in  Form  No.  5929. y^ 

(8)  To  Enjoin  Payment  of  Illeoial  Orders. 

Form  No.  14295. 

(Precedent  in  Goodwin  v.  East  Hartford,  70  Conn.  19.)' 
[(^Commencing  as  in  Form  No.  5912.y]^ 

1.  The  matter  to  be  supplied  within  2.  There  was  a  judgment  in  this  case 
[  ]  will  not  be  found  in  the  reported  for  the  plaintiff,  on  the  grounds  that  the 
case.  terms  of  the  act  gave  the  board  no  au- 
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1.  That  he  (the  plaintiff)  is,  and  for  many  years  has  been,  an 
inhabitant  and  elector  of  said  town  of  East  Hartford,  and  is  and  for 
many  years  has  been  the  owner  of  real  and  personal  estate  situated 
within  the  limits  of  said  town  of  East  Hartford,  and  is  liable  to  the 
payment  of  such  taxes  as  may  be  legally  imposed  upon  his  said 
property  by  said  town  of  East  Hartford,  and  has  heretofore  been 
assessed  and  taxed  thereon  by  said  town. 

2.  That  the  General  Assembly  of  the  State  of  Connecticut  at  its 
January  Session,  a.  d.  i857,  passed  an  Act,  which  was  duly  approved 
by  the  Governor  of  said  State,  May  19th,  1887,  to  establish  free  pub- 
lic highways  across  the  Connecticut  river  in  Hartford  county,  which 
A-ct  provided  for  the  assessment  of  the  damages  caused  by  the  lay- 
out and  establishment  of  said  highways,  upon  the  several  towns 
specially  benefited  by  the  layout  and  establishment  of  said  highways 
as  benefits  accruing  to  said  several  towns;  that  the  towns  so  assessed 
should,  after  the  establishment  of  such  free  public  highways,  main- 
tain the  same  in  proportion  to  the  assessment  upon  said  towns  for 
the  establishment  of  said  highways;  constituted  the  first  selectmen 
of  said  towns  so  assessed  a  body  politic  and  corporate  by  the  name 
of  "  The  Board  for  the  Care  of  Highways  and  Bridges  across  the  Con- 
necticut River  in  Hartford  County^"  for  the  purpose  of  caring  for  and 
maintaining  and  controlling  said  highways,  and  defined  the  powers 
and  duties  of  said  corporation. 

3.  That  the  Act  of  the  General  Assembly  mentioned  in  paragraph 
2,  provided  that  the  said  "  The  Board  for  the  Care  of  Highways  and 
Bridges  across  the  Connecticut  River  in  Hartford  County,"  should 
appoint  a  chairman,  secretary,  and  treasurer,  and  should  apportion 
the  expense  of  repairing  and  maintaining  said  free  public  highways, 
upon  the  several  towns  benefited  by  their  layout  and  establishment, 
in  proportion  to  the  assessment  against  the  towns  for  the  damages 
caused  by  the  layout  and  establishment  of  said  free  public  highways, 
and  that  the  chairman  of  said  board  should  draw  his  order  of  the 
treasurer  of  the  said  towns  payable  to  the  order  of  the  treasurer  of 
said  board,  for  the  proportional  amount  payable  by  the  said  towns 
for  such  repairs  and  maintenance;  and  provided  furtl^er  that  dam- 
ages resulting  from  the  defective  condition  of  said  free  public  high- 
ways or  the  bridges  thereon,  should  be  assessed  in  the  s^me  manner. 

4.  That  pursuant  to  the  provisions  of  the  Act  of  the  General 
Assembly,  upon  the  complaint  of  the  State's  Attorney  for  Hartford 
county,  the  Superior  Court  for  said  county  subsequently,  to  wit,  at 
its  October  term,  18^^,  laid  out  and  established  a  free  public  high- 
way across  the  Connecticut  river  in  Hartford  coxxnty,  in  the  limits  of 
the  towns  of  Hartford  and  East  Hartford  in  said  county,  said  free 
public  highway  being  laid  out  where  the  toll  bridge  of  the  Hartford 
Bridge  Company  across  the  Connecticut  river  then  was,  and  along  the 
causeways  and  approaches  appurtenant  to  and  connected  therewith. 

5.  That  the  said  Superior  Court  for  Hartford  county  in  its  judg- 

thority  to  employ  agents  to  appear  be-  minate  its  own  existence,  and  that  it 
fore  the  legislature  for  any  purpose  did  not  "have  such  power  by  impli- 
whatever,  least  of  all  to  employ  agents     cation. 

to  procure  legislation  which  would  ter-        See,  generally,  supra,  note  3,  p.  976. 
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ment  or  decree  laying  out  and  establishing  s^id  free  public  highway, 
assessed  the  expenses  thereof  upon  the  towns  oi  Hartford^  East  Hart- 
ford, Glastonbury,  South  Windsor  and,  Manchester,  having  found  said 
towns  to  be  especially  benefited  by  said  layout;  and  the  proportion 
of  said  expense  imposed  by  said  court  upon  the  said  town  of  East 
Hartford  vfdiS,  eleven  thirty-fifths  of  the  entire  expense;  the  sum  of 
%67,000  being  by  said  Superior  Court  assessed  upon  the  town  of  East 
Hartford,  and  the  entire  expense  being  found  by  said  court  to  be 
%210,000. 

6.  That  by  the  provisions  of  said  Act  of  the  General  Assembly, 
providing  for  the  layout  and  establishment  of  said  free  public  high- 
way, the.  said  town  of  East  Hartford  became  and  was  liable  to  pay 
in  the  manner  prescribed  by  said  Act,  eleven  thirty-fifths  of  the 
expense  of  repairing  and  maintaining  said  free  public  highway;  and 
eleven  thirty-fifths  of  any  damage  resulting  from  the  defective  con- 
dition of  said  free  public  highway  or  the  bridges  thereon,  and  for  no 
other  expense  whatever. 

7.  That  on  the  23d  day  of  September,  a.  d.  \Z89,  the  first  selectmen 
of  said  towns  of  Hartford,  East  Hartford,  Glastonbury,  South  Windsor, 
and  Manchester,  met  pursuant  to  the  provisions  of  the  aforesaid  Act 
of  the  General  Assembly,  and  organized  the  corporation  by  said  Act 
directed  to  be  organized,  by  the  name  of  "  The  Board  for  the  Care 
of  Highways  and  Bridges  across  the  Connecticut  River  in  Hartford 
County; "  and  said  corporation  so  organized  immediately  assumed 
the  care  and  control  of  said  free  public  highway,  repairing  and  main- 
taining the  same  from  that  time  wnXxX  June  29th,  iS9S. 

8.  That  on  June  29th,  i89S,  George  W.  Fo^vler  was,  and  for  a  long 
time  prior  thereto  had  been,  first  selectman  of  said  town  of  Hart- 
ford, and  a  member  of  and  chairman  of  the  said  "  The  Board  for  the 
Care  of  Highways  and  Bridges  across  the  Connecticut  River  in  Hartford 
County;"  and  John  S.  Risley  was,  and  for  a  long  time  prior  thereto 
had  been,  first  selectman  of  said  town  of  Manchester,  and  a  member 
of  and  treasurer  of  the  said  corporation. 

9.  That  pursuant  to  the  provisions  of  the  said  Act  of  the  General 
Assembly  providing  for  the  creation  of  said  corporation  and  defining 
its  powers,  the  chairman  of  the  said  corporation  was  empowered  to 
draw  his  orders  in  favor  of  the  treasurer  of  said  corporation,  upon 
the  treasurer  of  the  town  of  East  Hartford,  for  eleven  thirty-fifths  of 
the  expense,  of  repairing  and  maintaining  said  free  public  highway, 
and  also  for  eleven  thirty-fifths  of  any  damages  resulting  from  the 
defective  condition  of  said  free  public  highway,  and  for  no  other 
expenditure  or  purpose  whatever, 

10.  That  the  State  of  Connecticut,  by  virtue  of  the  provision  of  an 
Act  of  the  General  Assembly,  at  its  January  session,  iWS,  approved 
June  29th,  1893,  and  which  Act,  by  force  of  another  Act  of  said 
General  Assembly,  was  made  to  take  effect  from  its  passage,  assumed 
the  duty  of  repairing  and  maintaining  the  said  free  public  highway 
on  Said  June  29th,  iWS. 

11.  That  the  entire  expense  of  repairing  and  maintaining  the  said 
free  public  highway  from  the  5th  day  of  October,  \%92,  to  the  29th 
day  oi  June,  \Z9^,  including  all  damages  resulting  from  the  defective 
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condition  of  said  free  public  highway,  was  the  sum  of  %5,S3S.90^  and 
of  that  sum  eleven  thirty -fifths^  or  the  sum  of  $1,676.37,  was  the  pro- 
portion chargeable  to  said  town  of  £ast  Hartford. 

12.  That  on  said  29th  day  oi  June,  A.  d.  \WS,  the  said  George  IV. 
Fowler,  as  chairman  of  said  corporation,  without  any  authority  of 
law,  and  in  disregard  of  his  official  duty,  wrongfully  and  unlawfully 
drew  his  orders  in  favor  of  said  Johii  S.  Risky,  as  treasurer  of  said 
corporation,  upon  the  treasurer  of  said  town  of  East  Hartford,  for 
the  aggregate  sum  of  $10,962.36,  being  eleven  thirty-fifths  of  the  sum 
of  %Sj^,879.9^,  which  said  sum  was  falsely  pretended  by  said  Fowler 
and  by  said  corporation  to  have  been  expended  for  legal  services, 
and  was  falsely  so  entered  in  the  account  of  said  John  S.  Risley  as 
treasurer  of  said  corporation,  and  said  sum  of  $10,962.26  was  in 
addition  to  the  sum  lawfully  assessed  against  said  town  of  East 
Hartford,  as  set  out  in  paragraph  ii. 

13.  That  '■'■The  Board  for  the  Care  of  Highways  and  Bridges  across  the 
Connecticut  River  in  Hartford  County ,"  was  not  indebted  for,  on  October 
5th,  i892,  and  between  October  5'th,  iS92,  and  /une  29th,  i893,  did 
not  expend  for  any  legal  services  rendered  said  corporation  which 
said  corporation  might  lawfully  contract  for,  pursuant  to  the  powers 
granted  to  it  by  the  General  Assembly,  said  sum  of  $3Jf,879.9Ji.,  or 
any  part  of  said  sum. 

13a.  That  at  the  date  of  said  orders  to  the  amount  of  $10,962.26, 
so  illegally  drawn  upon  the  treasurer  of  said  town  ol  East  Hartford 
as  aforesaid,  nothing  whatever  was  due  and  payable  to  "  The  Board 
for  the  Care  of  Highways  and  Bridges  across  the  Connecticut  River  in 
Hartford  County,"  from  the  said  town  oi  East  Hartford,  as  the  pro- 
portional amount  payable  by  said  town  for  the  expenses  of  repairing 
and  maintaining  thc'  fr€e  public  highway  aforesaid,  and  of  any  dam- 
ages resulting  from  the  defective  condition  of  said  highway  or  of  the 
bridges  thereon. 

15.  That  on  said  29th  day  oi  June,  a.  d,  iS93,  the  defendant  Charles 
Merriman  was,  ever  since  has  been,  and  now  is,  treasurer  of  said 
town  of  East  Hartford. 

16.  That  on  the  30th  day  oi  June,  a.  d.  \Z93,  the  said  town  oi  East 
Hartford,  and  the  said  Merriman  as  treasurer  of  said  town,  paid  to 
said  John  S.  Risley,  as  treasurer  of  the  said  corporation,  unlawfully 
and  in  violation  of  the  rights  of  the  plaintiff  and  of  the  other  inhabi- 
tants and  taxpayers  of  said  town  of  East  Hartford,  the  sum  oi  $5,962.26 
being  part  of  said  illegal  orders  so  illegally  drawn  as  aforesaid  for 
said  sum  oi  $10,962.26,  and  on  said  day  the  said  Merriman,  as  treasurer 
of  said  town  of  East  Hartford,  unlawfully  and  in  like  violation  of 
the  rights  of  the  plamtiff,  undertook  to  accept  and,  so  far  as  said 
illegal  act  had  any  effect,  did  accept  in  the  name  of  said  town  of  East 
Hartford  and  agreed  to  pay  from  the  county  treasury  thereof,  four 
of  said  illegal  orders,  to  wit:  two  of  said  illegal  orders,  each  for  the 
sum  of  $1,500,  and  two  other  illegal  orders,  each  for  the  sum  of  $1,000, 
amounting  in  all  to  the  sum  of  $5,000,  which  four  said  orders  are 
still  outstanding  and  unpaid. 

17.  That  on  the  30th  day  oi  June,  a.  d.  i2>93,  when  said  illegal  pay- 
ment was  made  of  said  illegal  orders  to  the  amount  of  $5,962.26  by 
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the  defendants,  said  town  oi  East  Hartford  and  said  Merrimati,  as 
treasurer,  there  was  in  the  hands  of  the  defendant  J/^rr/wdt;/,  as 
treasurer  of  said  town,  money  belonging  to  the  said  town  of  East 
Hartford,  raised  by  taxation,  of  which  the  plaintiff  had  paid  a  part, 
or  money  raised  upon  the  credit  of  said  town  of  East  Hartford  for 
which  the  plaintiff  was  liable  to  be  taxed  and  in  which  he  was 
interested  as  an  inhabitant,  elector,  and  taxpayer  of  said  town,  and 
said  illegal  orders  of  the  amount  last  above  mentioned  were  unlaw- 
fully paid  from  said  money  so  raised  as  aforesaid,  and  the  plaintiff 
was  thereby  wrongfully  injured  and  affected  and  greatly  damaged. 

i8.  That  said  defendants,  the  said  town  oi  East  Hartford  and  the 
ssiid  Merriman  as  treasurer  of  said  town  oi  East  Hartford,  intend  to 
pay  the  sb.\6.  four  illegal  orders  amounting  to  the  sum  of  $5,000,  now 
outstanding  and  unpaid,  as  hereinbefore  set,  forth,  out  of  money 
belonging  to  said  town  oi  East  Hartford,  now  in  the  hands  of  the 
deienda.nt  Merriman  as  treasurer  of  said  town,  or  hereafter  to  be 
paid  into  his  hands  as  such  treasurer,  raised  or  to  be  raised  by  taxa- 
tion, of  which  the  plaintiff  has  paid  or  will  be  compelled  hereafter  to 
pay  a  part,  or  out  of  money  raised,  or  to  be  raised  upon  the  credit 
of  said  town  and  now  paid,  or  hereafter  to  be  paid  into  the  hands  of 
the  deienda.nt  Merriman  as  treasurer  of  said  town,  for  which  the 
plaintiff  is  liable  to .  be  taxed,  and  in  which  he  is  interested  as  an 
inhabitant,  elector  and  taxpayer  of  said  town  oi  East  Hartford. 

i8a.  That  if  the  said  defendants  pay  the  amount  of  said  four  illegal 
orders  aforesaid  out  of  said  money  of  said  town  of  East  Hartford, 
raised  or  to  be  raised  as  aforesaid,  the  plaintiff  will  be  wrongfully 
affected  and  injured  and  greatly  damaged. 

19.  That  the  plaintiff  is  apprehensive  and  believes  that  said 
defendants  are  about  to  pay  said  four  illegal  orders  amounting  to 
said  sum  of  %5,000,  at  an  early  date,  and  will  do  so  to  the  great 
injury  and  damage  of  the  plaintiff  and  the  other  inhabitants  and  tax- 
payers of  said  town  of  East  Hartford,  unless  they  are  restricted  by 
injunction,  and  that  the  plaintiff  has  no  adequate  remedy  at  law. 

20,  That  on  the day  oi  July,  \^93,  two  oi  the  illegal  orders 

described  as  outstanding  and  unpaid  in  paragraph  16,  each  bearing 
the  indorsement  in  blank  oi  John  S.  Risley  as  treasurer,  as  aforesaid, 
one  being  for  the  sum  of  %1,500,  and  the  other  for  the  sum  of  %1,000 
came  into  possession  of  Benjamin  Wells  of  said  town  of  East  Hart- 
ford, who  ever  since  has  held  and  now  holds  said  two  illegal 
orders,  and  claims  to  be  the  owner  thereof. 

21.  That  on  the d-a.y  oi  July,  i893,  the  remaining  twooi  said 

outstanding  and  unpaid  illegal  orders  described  in  paragraph  16,  one 
for  the  sum  of  $1,500,  and  the  other  for  the  sum  of  $1,000,  each 
bearing  the  indorsement  in  blank  oi  John  S.  Risley  z.^  treasurer,  as 
aforesaid,  came  into  the  hands  of  Eunice  Co7vles,  of  the  town  of  Hart- 
ford, who  ever  since  has  held  and  now  holds  said  two  illegal  orders 
and  claims  to  be  the  owner  thereof. 

22,  That  said  Benjamin  Wells  and  Eunice  Coivles  are  interested  in 
the  determination  of  this  action,  and  are  made  parties  defendant. 

The  plaintiff  claims:  (i)  an  injunction  restraining  and  enjoining 
the  defendants,  the  said  town  of  East  Hartford,  and  the  said  Charles 
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Merriman,  as  he  is  treasurer  of  said  town  of  East  .Hartford^  and  his 
successors  in  office  and  each  of  them,  from  paying  ?,^\(S.  four  illegal 
orders,  amounting  in  all  to  the  sum  of  '^5,000,  and  any  of  them  and 
any  part  of  said  sum  of  ^,000;  (2)  such  other  and  further  relief  in 
premises  as  may  to  equity  appertain. 
\(jConcluding  as  in  Form  No.  5912.yy- 

b.  Answer  or  Plea." 

(1)  Alleging  Nonliability. 

(a)  For  Discharge  of  Employee  from  Fire  Department. 

Form  No.  14296. 

(Precedent  in  Baltimore  v.  O'Neill,  63  Md.  337.)' 

[(^Commencing  as  in  Form  No.  lOSJfS.y]^ 

3.  And  as  to  the  fourth  amended  count  of  the  declaration,  the 
defendants,  by  their  said  attorney,  say,  that  during  the  whole  time 
mentioned  in  said  count,  the  appointment  of,  and  entire  control  over, 
all  employes  of  the  Fire  Departfnefit  of  Baltimore  City,  including  the 
plaintiff  as  one  of  said  employes,  was  invested  inyfz/i?  commissioners, 
called  the  '■^  Fire  Commissioners  of  the  City  of  Baltimore,"  under  and 
by  virtue  of  a  general  ordinance  of  the  said  Mayor  and  City  Council 
of  Baltimore,  duly  passed  and  approved;  and  that  all  of  said  employes, 
when  appointed  by  said  Fire  Commissioners,  were,  by  the  express 
provisions  of  said  ordinance,  entitled  to  retain  their  respective  posi- 
tions for  such  time  as  they  evinced  willingness  and  capacity  to  dis- 
charge the  duties  pertaining  thereto  efficiently,  harmoniously  with 
their  associates,  and  satisfactorily  to  said  Fire  Commissioners,  and 
were  not  subject  to  removal  on  account  of  any  political,  religious  or 
other  sentiments  entertained  by  them,  so  long  as  said  opinions  or 
sentiments  did  not  interfere  with  the  faithful  and  efficient  discharge 
of  their  respective  duties  as  employes  of  said  Fire  Department.  And 
the  defendants  in  fact  say,  that  on  the  21st  day  of  October,  xS81,  the 
said  Fire  Commissioners,  in  the  exercise  of  the  judgment  and  discre- 
tion vested  in  them  by  the  hereinbefore  recited  terms  of  the  general 
ordinance  aforesaid,  determined  and  adjudged  that  the  plaintiff,  as 

1.  The  matter  to  be  supplied  within  judges  of  the  efficient  and  faithful  dis- 
[]  will  not  be  found  in  the  reported  case,  charge  of   duty    [of   employes  of   the 

2.  For  the  formal  parts  of  an  answer  or  Fire  Department],  which  the  ordinance 
plea  in  a  particular  jurisdiction  see  the  prescribes  shall  be  satisfactory  to  them, 
titles  Answers  in  Code  Pleading,  vol.  *  *  *  the  mayor  and  city  council  can- 
I,  p.  79q;  Pleas.  not  be  held  responsible  for  their  deter- 

3.  In  this  case  the  nature  of  the  plain-  mination  but  the  commissioners  alone 
tiff's  claim  was  stated  in  the  fourth  must  answer  for  the  want  of  good  faith, 
amended  count  of  his  declaration.  To  if  any  exist,  in  dismissing  their  ap- 
this  amended  count  the  defendant  filed  pointees;  and  it  follows  from  this,  that 
the  third,  fourth  and  fifth  amended  if  there  be  no  arrears  of  salary  at  the 
pleas  here  set  out.  Replications  were  time  of  dismissal,  any  wrong  done  by 
held  insufficient,  and  the  pleas  sus-  the  commissioners  must  be  redressed 
tained  on  demurrer,  on  the  ground  that  by  an  action  of  damages  against  them, 
"as  the  fire  commissioners  are  the  sole  and  not  the  city." 
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foreman  of  Engine  No.  13,  did  not  evince  willingness  and  capacity  to 
discharge  the  duties  of  his  said  position  satisfactorily  to  them  as  such 
Fire  Commissioners,  and  thereupon  they  dismissed  and  removed  him 
from  his  said  position;  and  that  the  said  pretended  claim  of  the  plain- 
tiff in  the  said  count  mentioned,  is  for  salary  alleged  to  be  due  to  him 
as  said  foreman,  subsequent  to  said  dismissal  and  removal. 

4.  And  for  a  further  plea  to  said  fourth  amended  count,  the  defend- 
ants say,  that  during  the  whole  time  mentioned  in  said  count,  the 
appointment  of  and  entire  control  over  all  employes  of  the  Fire 
Department  oi-Baliimore  City,  including  the  plaintiff  as  one  of  said 
employes,  was  vested  m  Jive  commissioners,  called  the  ^^  Fire  Com- 
missioners of  the  City  of  Baltimore"  under  and  by  virtue  of  a  general 
ordinance  of  the  said  Mayor  and  City  Council  of  Baltimore,  duly 
passed  and  approved,  and  that  all  of  said  employes,  including  the  plain- 
tiff, when  appointed  by  said  Fire  Commissioners,  were,  by  the  express 
provisions  of  said  ordinance,  entitled  to  retain  their  respective  posi- 
tions for  such  time  as  they  evinced  willingness  and  capacity  to  dis- 
charge the  duties  pertaining  thereto,  efficiently,  harmoniously  with 
their  associates,  and  satisfactorily  to  said  Fire  Commissioners,  and 
were  not  subject  to  removal  on  account  of  any  political,  religious  or 
other  sentiments  entertained  by  them,  so  long  as  said  opinions  or 
sentiments  did  not  interfere  with  the  faithful  and  efficient  discharge 
of  their  respective  duties  as  employes  of  said  Fire  Department.  And 
the  defendants  in  fact  say,  that  on  the  21st  day  of  October,  1S8I,  the 
said  Fire  Commissioners,  in  the  exercise  of  the  judgment  and  dis- 
cretion vested  in  them  by  the  hereinbefore  recited  terms  of  the  gen- 
eral ordinance  aforesaid,  determined  and  adjudged  that  the  plaintiff 
was  guilty  of  disrespect  to  his  superior  officer,  and  did  not  evince 
willingness  and  capacity  to  discharge  the  duties  of  his  said  position 
satisfactorily  to  them  as  said  Fire  Commissioners  and  thereupon  dis- 
missed and  removed  him  from  his  said  position ;  and  that  the  said 
pretended  claim  of  the  plaintiff  in  said  count  mentioned,  is  for  salary 
alleged  to  be  due  to  him  as  said  foreman,  subsequent  to  said  dis- 
missal and  removal. 

5.  And  for  a  further  plea  to  said  fourth  amended  count,  the  defend- 
ants say,  that  during  the  whole  time  mentioned  in  said  count,  the 
appointment  of,  and  entire  control  over  all  employes  of  the  Fire 
Department  of  Baltimore  City,  including  the  plaintiff  as  one  of  said 
employes,  was  vested  in  7??'^  commissioners*,  called  the  ^'■Fire  Commis- 
sioners of  the  City  of  Baltimore,"  under  and  by  virtue  of  a  general 
ordinance  of  the  said  Mayor  and  City  Council  of  Baltimore,  duly 
passed  and  approved,  and  that  all  of  said  employes,  including  the 
plaintiff,  when  appointed  by  said  Fire  Commissioners,  were,  by  the 
express  provisions  of  said  ordinance,  entitled  to  retain  their  respective 
positions  for  such  time  as  they  evinced  willingness  and  capacity  to 
discharge  the  duties  pertaining  thereto,  efficiently,  harmoniously  with 
their 'associates,  and  satisfactorily  to  said  Fire  Commissioners,  and 
were  not  subject  to  removal  on  account  of  any  political,  religious,  or 
other  sentiments  entertained  by  them,  so  long  as  said  opinions  or 
sentiments  did  not  interfere  with  the  faithful  and  efficiep.t  discharge 
of  their  respective  duties  as  employes  of  said  Fire  Department.    And 
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the  defendants  in  fact  say,  that  on  the  21st  day  of  October^  iS81,  the 
said  Fire  Commissioners,  in  the  exercise  of  the  judgment  and  discre- 
tion vested  in  them  by  the  hereinbefore  recited  terms  of  said  general 
ordinance,  determined  and  adjudged  that  the  plaintiff  was  guilty  of 
disrespect  to  his  superior  officer,  and  thereupon  dismissed  and 
removed  him  from  his  said  position;  and  that  the  said  pretended  claim 
of  the  plaintiff  in  said  count  mentioned,  is  for  salary  alleged  to  be  due 
to  him  as  said  foreman  subsequent  to  said  dismissal  and  removal. 

[0/iver  Ellsworth^  Attorney.]^ 

(^)  For  Negligence  of  Fire  Department. 

Form  No.  14297. 
(Precedent  in  Hafford  v.  New  Bedford,  16  Gray  (Mass.)  298.)* 

\{^Title  of  court  and  cause  as  in  Fortn  No.  1391  ?p^ 

And  now  the  defendant  comes  and  admits  that  on  the  frst  day  of 
December,  iS57,  the  said  city  of  New  Bedford,  as  a  municipal  corpo- 
ration, and  in  its  capacity  as  such  corporation,  being  legally  author- 
ized by  law  so  to  do,  had  purchased  and  provided  divers  fire  engines, 
hose  carriages  and  other  apparatus  connected  therewith,  for  the 
extinguishment  of  public  fires;  and  that  said  city  of  New  Bedford 
had  then  and  theretofore  appointed  and  qualified  divers  persons  to 
act  as  the  officers  of  the  fire  department  of  said  city,  in  the  manage- 
ment and  use  of  said  fire  engines,  hose  carriages  and  apparatus, 
whenever  any  exigency  requiring  the  use  of  such  fire  engines,  hose 
carriages  and  apparatus  should  occur;  and  that  the  said  city  was 
the  owner  of  said  engines,  hose  carriages  and  apparatus  as  aforesaid, 
and  not  otherwise;  and  the  persons  so  appointed  and  qualified  had 
then  and  there  the  management  and  control  of  the  same  as  afore- 
said, and  not  otherwise.  But  the  defendant  denies  that  on  the  said 
first  day  of  Decetfiber  there  was  any  such  public  alarm  of  fire  or  any 
such  exigency  as  required  that  said  engines,  hose  carriages  and  " 
apparatus  should  be  used,  and  further  denies  that  the  persons  using 
said  hose  carriage  were  the  servants  of  said  city,  or  acting  in  pur- 
suance of  their  appointment  and  qualification  as  such  in  the  use 
thereof  as  is  alleged.  And  the  defendant  denies  that  the  plaintiff 
was  exercising  due  and  reasonable  care,  caution  and  diligence  as  is 
alleged.  And  the  defendant  is  ignorant  whether  any  persons  drew 
said  hose  carriage  against  the  body  of  the  plaintiff  with  violence,  as 
is  alleged,  causing  the  injuries,  as  alleged,  or  the  extent  and  nature 
of  said  injuries,  if  any,  so  that  it  can  neither  admit  nor  deny  the  said 
allegation,  but  leaves  the  plaintiff  to  prove  the  samg ;  but  the  defendant 
denies  that  said  hose  carriage  was  carelessly  or  negligently  used.    And 

1.  The  matter  enclosed  by  and  to  be  against  the  plaintiff  in  a  public  high- 
supplied  within  []  will  not  be  found  in  way  during  an  alarm  of  fire.  .At  the 
the  reported  case.  trial,  the  court,  being  of  opinion  that  the 

2.  This  answer  was  filed  in  an  action  action  could  not  be  maintained,  with- 
brought  against  the  city  of  New  Bed-  drew  the  case  from  the  jury  and  sub- 
ford  for  alleged  negligence,  in  that  the  mitted  it  to  the  whole  court,  where  it 
members  of  The  fire  department  of  said  was  held  that  a  city  was  not  liable  for 
city  carelessly   drove  a  hose   carriage  the    negligence   of  the   members   of  a 
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the  defendant  further  says,  that  if  any  accident  occurred  to  or  injury 
was  inflicted  upon  said  plaintiff,  it  was  occasioned  by  his  own  negli- 
gence and  carelessness,  and  not  through  any  fault  of  the  defendant. 
And  the  defendant  further  answering  says,  that  there  is  no  require- 
ment of  law  which  renders  this  defendant  liable  for  any  act,  omis- 
sion, carelessness  or  default  of  the  members  of  the  fire  department, 
in  the  use  of  said  engines,  hose  carriages  and  other  apparatus  con- 
nected therewith  for  the  extinguishment  of  public  fires. 

\Oliver  Ellsworth^  Defendant's  attorney.]^ 

(2)  Alleging  Right  to  Retain  Counsel  to  Fight  Division  of 

Town. 

Form  No.  14298. 

(Precedent  in  Farrel  v.  Derby,  58  Conn.  235.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  12216.^^^ 
The  said  Wheeler,  as  agent,  and  the  said  Wheeler,  Gesner  and  Web- 
ster, as  selectmen  of  said  Derby,  acting  in  the  name  and  behalf  of 
said  towji,  did  retain  and  employ  counsel  to  attend  to  several  matters 
and  measures^  brought  to  and  pending  before  said  General  Assem- 
bly, affecting  and  concerning  the  interests  of  said  town,  and  to  do 
what  could  properly  and  legally  be  done  by  them  to  protect  and 
advance  the  interests  of  said  town  as  the  same  should  be  affected  as 
aforesaid,  including  in  such  employment  the  opposition  by  such 
counsel  in  behalf  of  said  town  to  the  granting  of  said  petition  and 
the  passage  of  said  resolution;  and  that  they  have  made  a  payment 
from  the  treasury  of  such  town  on  account  of  such  employment,  and 
intend  to  pay  for  all  legitimate  retainers,  services  and  expenses  of 
such  counsel  rendered  or  incurred  under  said  employment. 

\^Jereniiah  Smith,  Attorney  for  the  Defendant.]^ 

fire  department,  established  by  the  city  1.  Another  objection  taken  to  the  an- 

council  pursuant  to  an  act  of  legisla-  swer  was  that  "  it  is  not  alleged,  nor 

ture,  as  in  this  case.  does  it  appear   by  said  answer,    what 

1.  The  matter  enclosed  by  and  to  be  the  several  matters  and  measures  were, 
supplied  within  [  ]  will  not  be  found  that  were  pending  before  the  general 
in  the  reported  case.  assembly."     The  court  said:  "  If  neces- 

2.  This  form  is  the  fourth  paragraph  sary  to  specify  the  other  '  matters  and 
of  an  answer  filed  to  a  complaint  by  measures,'  we  think  they  are  suffi- 
certain  residents  and  taxpayers  of  the  ciently  specified  for  all  the  purposes 
town  of  Derby,  praying  for  an  injunc-  of  the  answer.  The  complaint,  in 
tion  restaining  the  defendants  from  terms,  only  refers  to  the  matter  of 
paying  the  charges  of  counsel,  and  dividing  the  town.  While  that  may 
other  expenses,  incurred  in  defending  fairly  include  a  division  of  the  property, 
against  the  petition  for  tlie  incorpora-  debts,  burdens,  etc.,  yet  they  are  not 
tion  as  a  town  of  that  portion  of  the  named.  The  answer  brings  upon  the 
town  of  Derby  known  as  the  bprough  record  the  petition  and  resolution,  so 
of  Ansonia.  The  paragraph  was  de-  that  the  court  can  see  just  what  the 
murred  to  principally  on  the  ground  legislature  was  asked  to  do.  In  look- 
that  the  town  had  "no  power  to  em-  ing  at  the  resolution  we  find  that  it 
ploy  counsel  to  oppose  before  the  gen-  embraces  several  distinct  '  matters  and 
eral  assembly,  the  granting  of  the  measures.'  If  they  were  what  the  an- 
petition,  or  the  passage  of  a  resolution  swer  referred  to,  and  they  probably 
dividing  its  territorial  limits."  This  were,  the  first  cause  of  demurrer  has 
ground  was  held  not  well  taken.  no  foundation  in  fact." 
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2.  Criminal  Prosecution  for  Nuisance.^ 

Form  No.  14299. 

(Precedent  in  State  v.  Portland,  74  Me.  268.)' 

\{Commencing  as  in  Form  No.  10691.^'^ 

The  grand  jurors  for  said  state,  upon  their  oath,  present  that  the 
city  of  Portland,  a  municipal  corporation  in  the  county  of  Cumberland^ 
on  \.\i^  first  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-one^  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  finding  of  this  indictment  at  Portland 
aforesaid,  in  the  county  of  Cumberland  aforesaid,  near  to  a  certain 
public  street  and  common  highway  known  as  Commercial  street  and 
near  to  the  dwelling-houses,  stores  and  tenements  of  divers  citizens 
of  said  state  there  situate,  unlawfully  and  injuriously  did  collect  and 
did  cause  and  suffer  to  be  collected,  and  to  remain  large  quantities, 
to  wit:  three  hundred cnh'xc  yards  of  offal,  dung,  manure,  dirt,  excre- 
ment, filth  and  scrapings,  and  outflowings  from  the  wharves,  gutters, 
streets  and  sewers  in  said  city  of  Portland,  by  reason  of  which  said 
collecting  and  causing,  and  suffering  to  be  collected  and  to  remain, 
of  said  large  quantities  of  offal,  dung,  manure,  dirt,  excrement,  filth 
and  scrapings,  and  outflowings  from  said  wharves,  gutters,  streets 
and  sewers,  divers  fetid,  noisome,  hurtful,  pernicious  and  unwhole- 
some smells  and  exhalations,  on  sdiid  first  day  of  May  and  on  said 
divers  other  days  and  times,  there  did  and  still  do  arise  and  proceed, 
whereby  the  air  then  and  on  said  divers  other  days  and  times  there 

1.  For  the  formal  parts  of  an  indict-  legal  defense  for  the  city  upon  a  charge 
ment,  information  or  criminal  com-  of  creating  and  maintaining  a  public 
plaint  in  a  particular  jurisdiction  con-  nuisance  in  the  manner  set  forth  in  the 
suit  the  titles  Indictments,  vol.  9,  p.  indictment.  *  *  *  The  right  of  the  de- 
615;  Informations  IN  Criminal  Cases,  fendants  to  construct  an  outfall  for 
vol.  9,  p.  768;  Criminal  Complaints,  their  sewer  in  the  sea  does  not  include 
vol.  5,  p.  930.  the  right  to  create  a  nuisance,  public  or 

2.  The  nuisance  complained  of  in  private;  it  is  a  right  to  make  deposits 
this  indictment,  which  was  held  good  temporarily  and  not  a  right  to  obstruct 
on  demurrer,  consisted  in  the  fact  of  a  navigation  permanently.  *  *  *  In 
great  accumulation  of  filth  around  the  short,  the  city  must  at  its  peril  make 
outfall  of  a  public  sewer  in  the  vicinity  the  outfall  of  the  sewers  where  the  de- 
of  a  business  street  and  wharves  which  posits  from  them  will  be  promptly  re- 
were  much  frequented.  It  was  urged  moved  by  the  reflux  of  the  tides,  so 
by  the  city  solicitor  that  the  city  ought  that  they  will  not  create  a  nuisance, 
not  to  be  held  to  answer  for  a  permis-  either  to  public  health  or  the  right  of 
sive  nuisance  arising  from  sewage  navigation,  or  they  must  provide  for 
matter  deposited  in  tidewater,  where  their  speedy  removal  in  some  other 
there  was  no  allegation  of  negligence  or  mode.  *  *  *  Where  a  power  is  ex- 
defect  in  the  plan  of  the  sewer,  in  pressly  conferred  by  statute  upon  a 
adopting  which  the  city  had  exercised  public  corporation  (as  it  is  in  the  matter 
its  best  judgment  as  to  the  proper  loca-  of  sewers  *  *  *)  it  carries  with  it  by 
tion  of  the  outfalls  of  the  sewers,  and  implication  the  powers  necessary  for 
had  been  guilty  of  no  negligence,  hav-  its  proper  performance  and  also  the 
ing  constructed  their  sewers  upon  a  corresponding  duties  and  obligations 
system  as  good  as  any  one  knew  how  which  grow  out  of  the  exercise  of  the 
to  build  at  the  time  of  their  construe-  power.  It  cannot  be  said  that  here  is 
tion.  The  court  said,  of  the  objections  no  public  duty  imposed  by  statute." 
raised  by  the  city  solicitor:  "We  do  3.  The  matter  to  be  supplied  within 
not  think  it  [the  plea]  amounts  to  a  []  will  not  be  found  in  the  reported  case. 
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was  and  still  is  corrupted  and  the  health  of  the  citizens  of  said  state 
there  inhabiting,  residing  and  passing,  have  been' and  still  are  endan- 
gered and  impaired,  to  the  prejudice,  damage  and  common  nuisance 
of  all  good  citizens  of  said  state  there  inhabiting,  residing  and  pass- 
ing, against  the  peace  of  said  state,  and  contrary  to  [(concluding  as  in 
Form  No.  10697).]^ 

1,  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 

12  E.  of  F.  P.  — 64.  1009  Volume  12. 


MUNICIPAL  SECURITIES. 

See  the  titles  BONDS  AND  UNDER  TAKINGS  (^ACTIONS  0N\ 
vol.  3,  p.  528;  MUNICIPAL  CORPORATIONS,  ante. 
Form  No.  14282. 


MURDER. 

S^e  the  title  HOMICIDE,  vol.  9,  p.  388. 


MUTINY. 

Form  No.  I  4300.' 

{Commencing  as  in  Form  No.  10730)  that  John  Doe,  late  of  Boston, 
in  said  district,  mariner,  on  the  seventh  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  diVid.  forty-six,  did,  upon  the  high 
seas,2  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  particular  state,  and  within 
the  jurisdiction  of  this  court,  on  board  the  American  vessel^  "  Charles 
Carroll,"  bound  from  Neiv  Orleans  to  Boston,  he  being  one  of  the 
crew,  resist,  unlawfully  and  with  force,  one  Baily  Foster,  master  on 
board  said  vessel,  in  the  free  and  lawful  exercise  of  his  authority, 
and  thus  created  a  revolt  and  mutiny  against  the  peace  {concluding 
as  in  Form  No.  10730). 


1.  United  States.  —  Rev.  Stat.  (1878), 
§  5360. 

Insafficient  Indictment.  —  An  indict- 
ment framed  under  U.  S.  Rev.  Stat. 
(1878),  §  5359,  charged  that  the  prison- 
ers, on  the  first  day  of  November  last, 
upon  the  high  seas,  etc.,  they  being 
"  seamen  of  an  American  vessel,  to 
wit,  the  barque  '  Pons,''  with  force  and 
arms,  did  then  and  there  feloniously 
make  a  revolt  on  board  the  said  ship, 
contrary,"  etc.  Motion  was  made  in 
arrest  of  judgment,  on  the  ground 
that  the  offense  was  not  set  forth  in 
the  indictment  with  adequate  cer- 
tainty. The  motion  was  sustained 
on  the  ground  "  that  the  party  accused 
is  entitled  to  the  most  clear  specifica- 
tion of  his  offense  that  its  character 
and  circumstances  reasonably  admit 
of;  and  it  cannot  be  said  that  he  has 
had  this,  when  a  more  direct  description 
is  furnished  in  the  very  words  of  the 
act  under  which  he  is  indicted."  U.  S. 
V.  Almeida,  24  Fed.  Cas.  No.  14,433. 

2.  Place  Immaterial.  —  Where  the  in- 


dictment charged  that  a  mutinous  of- 
fense was  committed  on  the  high  seas, 
in  the  outer  road  off  the  port  of  St. 
Domingo,  and  it  appeared  in  evidence 
that  the  alleged  offense  was  committed 
in  the  port  of  St.  Domingo,  and  not  in 
the  outer  road  off  the  port,  as  alleged 
in  the  indictment,  the  variance  was 
held  not  to  be  material.  U.  S.  v. 
Stevens,  4  Wash.  (U.  S.)  547.  See  also 
U.  S.  V.  Keefe,  3  Mason  (U.  S.)  475. 

3.  American  Ship.  —  A  ship  engaged 
in  the  whale  fisheries,  which  was  not 
enrolled  and  licensed  according  to  the 
provisions  of  an  act  that  only  those 
ships  or  vessels  should  be  deemed 
ships  or  vessels  of  the  United  States 
entitled  to  the  privileges  of  ships  en- 
gaged in  the  coasting  trade  or  fisheries 
which  were  enrolled  and  licensed,  was 
held  not  to  be  under  the  protection  of 
the  statute  of  the  United  States  which 
made  revolt  on  an  American  vessel 
mutiny.  U.  S.  v.  Rogers,  3  Sumn. 
(U.  S.)  342.  See  also  U.  S.  v.  Jenkins, 
I  N.  Y.  Leg.  Obs.  344. 
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MUTUAL   BENEFIT  ASSOCIATIONS. 

See  the  title  INSURANCE,  vol.  lo,  p.  254. 


NAME,   CHANGE   OF. 

By  Harold  N.  Eldridge. 

I.  NOTICE  OF  APPLICATION  FOR  CHANGE  OF  NAME,  loii. 

1 .  Of  A  dult  Person,  i  o  1 1 . 

2.  Of  Corporation,  1013. 

3.  Of  Neavspaper,  10 14. 

II.  APPLICATION  OR  PETITION  FOR  CHANGE  OF  NAME,  1014. 

1.  Of  Adult  Person,  10 14. 

2.  Of  Corporatioji,  10 16. 

III.  ORDER  OR  DECREE  CHANGING  NAME,  1018. 
1.   Of  Adult  Person,  10 18. 
8.   Of  Corporation,  1019. 

3.  Of  Ne'ivspaper,  1020. 

CROSS-REFERENCES. 

For  Forms  relating  to  Change  of  Name  of  Minors,  see  the  titles  ADOP- 
TION OF  CHILDREN,  yo\.  I,  p.  482;  LEGITIMACY, 
vol.  II,  p.  329. 

For  Forms  of  Judgments  and  Decrees  Changing  the  Name  of  a  Party 
to  Divorce  Proceedings,  see  the  title  DIVORCE  AND  SEPA- 
RA  TION,  vol.  7,  Form  No.  7833  et  seq. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  NOTICE  OF  APPLICATION  FOR  CHANGE  OF  NAME. 
1.  Of  Adult  Person.i 

1.   statutory provisioM  relating  to  the  Delaware.  —  Laws  (1899),    p.   566,  c. 

change  of  name  of  a  person  exist  as  2go. 

follows:                         .  District  of  Columbia. —  Comp.  Stat. 

Alabama.  —  Civ.  Code  (1896),  §  3363,  Ci8c>4),  c.  55,  §  20  et  seq. 

subs.  II.  Florida.  —  Rev.  Stat.  (1892),  p  1543. 

Arizona.  —  Rev.  Stat.  (1887),  §  144  et  Georgia.  —  2    Code   (1895),  §  2495  et 

seq.                                                      ,  seq. 

Colorado.  —Mills'  Anno.  Stat.  (1891),  Idaho.  —  Rev.  Stat.  (1887),  §  5245  et 

%  3275  el  seq.  seq. 

Connecticut.  —  Gen.    Stat.   (1888),    §  Illinois.  —  Starr   &   C.    Anno.    Stat. 

783-  (1896),  c.  96. 
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Form  No.  14301 .' 
State  of  Michigan,       )  ^^      ^^^^^^^  ^^^^^  ^^^  ^^j^  ^ 
County  of  Mackinac.  \  ^ 

Notice  is  hereby  given,  that  I  intend,  on  the  third  day  of  February 
next,  at  ten  o'clock  in  the/<?r^noon,  to  make  application  to  said 
Probate  Court  for  an  order  changing  my  name  from  Samuel  Short  to 
Samuel  Long,  according  to  the  provisions  of  the  statute  in  such  case 
made  and  provided. 

Dated  the  third  ddiy  of  November,  iSP^- 

Samuel  Short. 
Form  No.  14302.* 
To  Whom  it  may  Concern: 

Pursuant  to  the  provision  of  an  act  of  the  legislature  of  the  state 
of  New  Jersey  entitled  "An  act  to  authorize  persons  to  change  their 
names,"  approved  August  24,  1876, ^  notice  is  hereby  given  that  I 
shall  apply  to  the  Circuit  Court  of  the  county  of  Hudson,  at  the  court- 
house in  the  city  of  Jersey  City,  on  Saturday,  the  seventh  day  of  /ufie 


Indiana.  —  Horner's  Stat.  (1896),  § 
1000  et  seq, 

Iowa.  —  Code  (1897),  §  4471  et  seq. 

Kansas. —  Gen.  Stat.  (1897),  c.  125. 

Kentucky.  —  Stat.  (1894),  §  3717  et  seq. 

Louisiana.  —  Rev.  Laws  (1897),  p.  583. 

Maine.  —  Rev.  Stat.  (1883),  c.  63,  §  6; 
c.  67,  §  39,  as  amended  Stat.  (Supp. 
1895),  p.  392,  §  39- 

Maryland.  — ^\x\>.  Gen.  Laws  (r888), 
art.  16,  §  95. 

Massachusetts. —  Pub.  Stat.  (1882),  c. 
148,  §  12. 

Michigan.  —  Comp.  Laws  (1897),  § 
8781. 

Minnesota. — Stat.  (1894),  §  '^oi^et  seq. 

Missouri.  —  Rev.  Stat.  (1889),  §  7104 
et  seq. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
2260  et  seq. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3844  et  seq. 

Nevada.  —  Gen.  Stat.  (1885),  §  4944 
et  seq. 

New  Jersey. —  Gen.  Stat.  (1895),  p. 
2258,  %\  et  seq. 

New  Mexico. — Comp.  Laws  (1897), 
§  2910  et  seq. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  21 15,  §  I  ^/  seq. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
6149  et  seq. 

Ohio.  —  Bates'.  Anno.  Stat.  (1897),  § 
5852  et  seq.,  as  amended  Laws  (1896),  p. 
28. 

Oregon. —  Hill's  Anno.  Laws  (1892), 
§  2947  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1574. 

South  Carolina.  —  Rev.  Stat.  (1893),  § 
2199  et  seq. 


South  Dakota.  —  Dak.    Comp.    Laws 

(1887),  §  5556. 

Tennessee. —  Code  (1892),  §  5402  et  seq. 

TVxaj.  — Rev.  Stat.  (^885),  art.  377  et 
seq. 

Utah.  — Rev.  Stat.  {1898),  §  1545^/ 
seq. 

Vermont.  —  Stat.  (1894),  §  2863  et  seq. 

Virginia.  — Code  (1887),  §  3138. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5733. 

West  Virginia.  — Code  (1891),  c.  122, 

§1- 

Wisconsin.  —  Stat.  (1898),  §  3520  et 
seq. 

Wyoming.  —  Laws  (1891),  c.  44. 

1.  Michigan.  —  Notice  of  intention 
to  make  application  for  change  of 
name  "  shall  be  published  six  weeks 
prior  to  the  making  of  such  applica- 
tion, and  for  three  successive  weeks, 
in  a  newspaper  printed  and  published 
in  said  county  where  the  application  is 
to  be  made,  if  there  be  one,  or  in  a 
newspaper  printed  and  published  in 
an  adjoining  county,  or  in  the  nearest 
county  in  which  a  newspaper  is  or  may 
be  printed  and  published."  Comp. 
Laws  (1897),  §  8781. 

See,  generally,  the  list  of  statutes 
cited  supra,  note  i,  p.  roii. 

2.  Ne7u  Jersey.  —  Notice  of  applica- 
tion shall  be  published  at  least  once  in 
each  week  for  four  weeks  successively 
next  preceding  the  time  of  application 
in  some  newspaper  of  the  county. 
Gen.  Stat.  (1895),  p.  22'58,  §  7. 

See,  generally,  the  statutes  cited 
supra,  note  i,  p.  loii. 

3.  This  statute  is  amended  by  the 
statute  cited  supra,  note  2. 


1012 


Volume  12. 


14302. 


NAME,  CHANGE  OF. 


14303. 


next,  at  ten  o'clock  in  the /(?r^noon,  or  as  soon  thereafter  as  can  be 
heafd,  for  an  order  to  authorize  me  to  assume  another  name,  viz. : 
The  hame  of  Pierre  Constantin  Wadington. 

Pedro  Constantin  Stern, 
No.  22 J^  Grand  Street,  Jersey  City,  N.  J. 


2.  or  Corporation.^ 

Form  No.  14303.* 

Notice  of  Application. 
Notice  is  hereby  given  that  the  '•'■Hudson  River  Line,"  2i  corpora- 
tion organized  under  the  laws  of  the  state  of  New  York,  and  having 
its  principal  business  office  in  the  borough  of  Manhattan,  in  the  city 
of  New  York,  in  the  county  and  state  of  New  York,  will  apply  to  the 
Supreme  Court  of  the  state  of  New  York,  at  a  special  term  thereof,' 
part  /,  to  be  held  at  the  county  court-house,  in  said  county  of  New 
York,  on  the  fifteenth  day  oi  August,  iS99,  at  half -past  ten  o'clock  in 
X\i^  forenoQVi.  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  authorizing  said  corporation  to  change  its  corporate 
name  from  the  ^'■Hudson  River  Line''  to  the  ^'■Hudson  River  Day  Line." 
Dated  New  York,  June  23,  i899. 

Hudson  River  Line. 
By  Alfred  Van  Santvoord,  President. 
Abm.  Van  Santvoord,  Attorney  for  Petitioner. 
No.  Ill  Broadway,  Borough  of  Manhattan,  New  York  City. 


1.  Statutory  provisions  relating  to  the 
change  of  name  of  a  corporation  exist 
as  follows: 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  625  et  seq. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1949. 

Florida.  —  Rev.  Stat.  (1892),  §  2151. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  i6rt,  par.  15;    c.  32,  par.  65. 

Indiana,  —  Horner's  Stat.  (1896),  § 
1000  et  seq. 

Kansas.  —  Gen.  Stat.  (1897),  c.  125, 

Maine.  — Re^v.  Stat.  (1883).  c.  46.  §  6. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
106,  §  17. 

Michigan.  —  Comp.  Laws  (1897),  § 
8583. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
2260  et  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  147.  §  3- 

New fersey.  —  Gen.  Stat.  (1895),  p. 
965.  §  271. 

New  York.  —Birds.  Rev.  Stat.  (1896), 
p.  21 1 5.  §  2  et  seq. 

North  Dakota.  —  Rev.  Codes  (1895),  § 

2853- 

Ohio.  —  Bates  Anno.  Stat.  (1897),  § 
5852  et  seq. 


South  Dakota.  —  Dak.  Com.  Laws 
(1887),  §  2893. 

Tennessee.  —  Code  (1896),  §  2028  et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §  338. 

Vermont. — Stat.  (1894),  §  3734. 

2.  New  York.  —  "If  the  petition  be 
made  by  a  corporation  located  else- 
where than  in  the  city  and  county  of 
New  York,  notice  of  the  presentation 
thereof  shall  be  published  once  in  each 
week  for  six  successive  weeks  in  the 
state  paper  (at  Albany,  in  which  no- 
tices by  state  officers  are  authorized  by 
law  to  be  published),  and  in  a  news- 
paper of  every  cout\ty  in  which  such 
corporation  shall  have  a  business  office, 
or,  if  it  has  no  business  office,  of  the 
county  in  which  its  principal  corporate 
property  is  situated  or  in  which  its 
operations  are  or  theretofore  have  been 
principally  conducted,  which  news- 
paper, if  it  be  a  banking  corporation, 
shall  be  designated  by  the  superin- 
tendent of  banks,  if  an  insurance  cor- 
poration, by  the  superintendent  of 
insurance,  or  if  a  railroad  corporation, 
by  the  railroad  commissioners.  In  the 
city  and  county  of  New  York,  such 
notice  shall  be  published  once  in  each 
week  for  six  successive  weeks  in  two 
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Form  No.  14304.' 

Notice  —  To  Whom  it  may  Concern:  The  undersigned  hereby  give 
notice  that  on  Tuesday,  the  second  day  of  December  next,  at  the  hour 
of  ten  o'clock  in  the/(?r^noon,  or  as  soon  as  the  same  can  be  heard, 
they  will  make  application  to  the  Hudson  county  Circuit  Court  at  the 
court-house  in  the  city  oi  Jersey  City,  for  an  order  authorizing  them 
to  assume  and  use  the  name  "  The  Hudson  County  Despatch  "  for  the 
newspaper  now  printed  and  published  by  them,  and  known  by 
the  name  of  the  ^'- Harrison  Despatch,"  and  for  such  other  order  in  the 
premises  as  they  may  be  entitled  to. 

Dated  the  eleventh  day  oi  November,  i879. 

Roderick  M.  Loomis. 
,         John  B.  Brewer. 

II,  APPLICATION  OR  PETITION  FOR  CHANGE  OF  NAME. 
1.  Of  Adult  Person.2 


daily  newspapers  published  in  such 
county."  Birds.  Rev.  Stat.  (1896),  p. 
2ii6,  §  4. 

See,  generally,  the  list  of  statutes 
cited  supra,  note  i,  p.  1013. 

1.  New  Jersey.  —  Notice  of  applica- 
tion to  change  name  of  newspaper 
shall  be  published  at  least  once  in  each 
week  for  two  weeks  successively  next 
preceding  the  time  of  such  application 
in  some  newspaper  of  said  county. 
Gen.  Stat.  (1895),  p.  2325,  §  8. 

See,  generally,  the  list  of  statutes 
cited  supra,  note  i,  p.  1013. 

2.  Vermont.  —  Stat.  (1894),  §  2863, 
provides  that:  "A  person  of  full  age 
and  sound  mind,  not  a  married  wo- 
man, may  change  his  name  by  making, 
signing,  sealing,  and  acknowledging 
before  the  judge  of  the  probate  court 
for  the  district  in  which  such  person 
resides,  an  instrument  in  the  following 
form: 

State  of  Vermont,      ) 
Westminster  District.  ) 

Be  it  remembered,  that  I,  John  Doe, 
of  Rockingham,  in  the  county  of  Wind- 
ham, will  hereafter  be  known  and 
calledy^Aw  Roe. 

In  witness  thereof  I  hereunto  set  my 
hand  and  seal  this  seventh  day  oi  Janu- 
ary, A.  D.  1897.         John  Doe.     (seal) 

Section  2865  provides  that  the  instru- 
ment changing  the  name  shall  be  filed 
in  the  office  of  the  probate  court  for  the 
district  in  which  such  person  or  minor 
resides,  and  if  in  the    opinion  of  the 


court  the  same  is  properly  executed  it 
shall  be  recorded  in  said  probate  office. 
And  section  2867  provides  that  the 
change  of  name  shall  be  advertised. 

Of  Minor. —  In  Abney  v.  DeLoach,  84 
Ala.   393,  the  declaration  of  adoption 
was  as  follows,  to  wit: 
"The  State  oi  Alabama,  )      Know  all 

Monroe  County.  ^  m  e  n      by 

these  presents,  that  vic.,John  N,  San- 
ders  and  Rebecca  F.  Sanders,  his  wife, 
of  said  county  and  State,  do  hereby  de- 
clare, in  the  presence  of  W.  C.  Sowell 
and  Arthur  T.  Sowell,  that  we  desire  to 
adopt  and  do  hereby  adopt  yo^w  San- 
ders   Mims,    a    male    child    of   David 

Crocket  Mims  and  Nancy  Mims,  of 

years  of  age,  so  as  to  make  him,  the 
said  John  Sanders  Mims,  capable  of  in- 
heriting our  and  each  of  our  estate, 
real  and  personal.  And  we  do  further 
declare,  that  it  is  our  desire  that  the 
name  of  said  child  be  changed  from 
John  Sanders  Mims,  its  present  name, 
to  John  Sanders.  Made  and  signed 
this  the  23th  day  of  May,  A.  D.  \'^8j. 
,  J.  N.  Sanders,     (seal) 

R.  F.  Sanders.     (SEAL) 

In  presence  of  W.  C.  Sowell, 
T.  A.  Sowell. 
State  of  Alabama,  )  [This  day]  before 
Monroe  Cowniy .  )  me,  W.  C.  Sowell, 
judge  of  probate  in  and  for  said  county, 
personally  appeared  John  N.  Sanders 
and  Rebecca  F.  Sanders,  his  wife,  and 
who  are  known  to  me  to  be  the  de- 
clarants in  the  above    and    foregoing 
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In  the  matter  of  the  \ 


Hudson  Circuit  Court. 


application  of  Pedro  Constantin  Stern  \  Petition. 

to  change  his  name.  ) 

To  the  Circuit  Court  of  the  County  of  Hudson. 

The  petition  of  Pedro  Constantin  Stern.,  of  Jersey  City,  Hudson 
county,  New  Jersey,  respectfully  shows: 

That  your  petitioner  resides  at  No.  ^2Jf.  Grand  street  in  Jersey  City 
aforesaid,  and  will  be  thirty  years  of  age  on  the  ninth  day  of  July  next. 

That  your  petitioner  is  desirous  that  this  court  should  make  an 
order  to  authorize  your  petitioner  to  assume  another  name  in  accord- 
ance with  the  provisions  of  an  act  entitled  "An  Act  to  authorize 
persons  to  change  their  names,"  approved  February  24,  1876.2 

That  the  name  your  petitioner  desires  to  assume  is  Pierre  Con- 
stantin Waddington. 

That  the  grounds  of  your  petitioner's  application  are  as  follows: 

Leopold  Stern,  the  father  of  your  petitioner,  was  married  to  your 
petitioner's  mother  in  Germany  about  thirty-one  years  ago,  and  they 
lived  together  about  seven  years,  when  your  petitioner's  father  deserted 
his  wife  and  refused  to  contribute  to  her  support,  and  after  such 
desertion  your  petitioner's  mother  obtained  a  divorce  in  the  German 
courts  and  was  afterward  married  to  one  Beriio  Samuelson.  She  died 
last  _/«/v  and  was  buried  under  the  name  of  her  second  husband. 
Your  petitioner's  father,  after  such  divorce,  married  again,  but  your 
petitioner  has  since  lost  all  trace  of  him  and  is  not  now  informed  as 
to  his  whereabouts.  Your  petitioner's  name  of  Stern  has  no  pleasant 
associations  connected  with  it,  since  it  was  abandoned  by  his  mother, 
and  the  name  of  Samuelson  he  never  desired  to  assume,  so  that  your 
petitioner  finds  himself  in  the  position  of  a  man  without  a  name  that 

declaration,  and  [acknowledged  before  declaration,  acknowledged  before  me," 

me  that  being  informed  of  the  contents  etc.     This  change  is  made  to  meet  the 

of   the  declaration]    they  executed  the  objection  of   the   court   in  Jackson    v. 

same  voluntarily  on  the  day  the  same  Kirksey,  no  Ala.  547,  to  the  effect  that 

bears  date.  the    decision    in    Abney    v.    DeLoach 

Given  under  my  hand  this  \.\\^  23th  (which  is  this  case),  as  to  the  sufficiency 

day  of  May,  A.  D.  i8<?j'.  of  the  certificate  of  acknowledgment, 

W.  C.  Sowell,  was  not  correct. 

Judge  of  probate,  ./l/<?«r<7^  county."  1.  New  Jersey. — Any  person  residing 

The  fact  that  the  declaration  failed  to  in  any  county  in  this  state  may  apply 

state  the  age  of  the  child  was  held  not  to  the  circuit  court  or  the  inferior  court 

to    invalidate     the    proceeding.      The  of  common  pleas  of  such  county  for  an 

court   said:  "If   it   be  conceded  that,  order  to  authorize   such   applicant   to 

contrary  to  the  rule  of  the  Roman  law,  assume   another   name;  if   said   appli- 

no   adult   can   be   adopted   under   our  cant  be  a   minor,    he   shall   apply   by 

statute,  and  that  it  applies  exclusively  guardian  or  next  friend;  such  applica- 

to  minors  —  which  we  do  not  decide —  tion  shall  be  by  petition,  which  shall  set 

the  word  'child'    used   in   describing  forth  the  grounds  of  the  application  and 

the  adopted  would  prima  facie,  at  least,  shall  be  verified  by  the  affidavit  of  the 

import  an   infant,  or  very  young  per-  applicant  annexed  thereto  or  indorsed 

son."     And  the  omission  of  the  words  thereon.    Gen.  Stat,  (1895),  p.  2258,  §  7. 

"  this  day  "  was  held  not  material.  See,    generally,    the   list  of  statutes 

The  remaining  words  within  [  ]  have  cited  supra,  note  i,  p.  ion. 

been   inserted   in   place   of   the  w6rds  2.  This   statute    is   amended   by  the 

"  being  informed  of  the  contents  of  the  statute  cited  supra,  note  i. 
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is  pleasing  or  agreeable  to  him.  Your  petitioner  married  Margaret 
Howell  on  the  seventh  <isiy  oi  November,  a.  d.  i87^.  Your  petitioner's 
wife  has  selected  the  name  of  IVaddington,  for  the  reason  that  it 
reminds  her  of  some  very  dear  friends  of  that  name,  and  because  the 
name  is  very  pleasantly  connected  with  her  family,  and  it  is  her 
desire  that  your  petitioner  should  abandon  his  present  name  of  P^^r^ 
Constantin  Stern  and  assume  the  name  oi Pierre  ConstantitiWaddington. 
That  your  petitioner  desires  to  please  his  wife  in  this  respect,  having 
consulted  with  her  in  regard  to  the  name  to  be  adopted  after  he  had 
decided  to  make  a  change. 

That  your  petitioner  believes  that  by  thus  changing  his  name  it 
would  be  a  great  advantage  to  him  with  his  own  and  his  wife's  rela- 
tives and  friends,  and  for  this  sake,  and  the  sake  of  social  position, 
pecuniary  benefit  in  regard  to  matters  of  business,  and  mayhaps  of 
inheritance,  he  is  anxious  to  comply  with  such  desire  and  effect  such 
change.  That  your  petitioner  has  no  other  reasons  for  desiring  such 
change  of  name,  and  is  not  aware  of  any  objections  to  said  change 
existing,  nor  does  he  know  of  any  reason  that  can  be  urged  against  it. 

Wherefore  your  petitioner  prays  that  this  court  shall  make  an 
order  authorizing  your  petitioner  to  assume  the  name  of  Pierre  Con- 
stantin Waddington. 

And  your  petitioner  will  ever  pray,  etc. 

Dated  t\\t  fifteenth  day  of  May,  i879. 

Pedro  C.  Stern,  Petitioner. 
State  of  New  Jersey, ) 
Hudson  County.  \ 

Pedro  Constantin  Stern,  being  duly  sworn  on  his  oath  says  that  he  is 
the  petitioner  named  in  the  aforesaid  petition  and  that  the  matters 
and  facts  therein  set  forth  are  true. 

{^Signature  and  verification  as  in  Form  No.  858. ) 

2.  Of  Corporation.! 

Form  No.  14306.* 

To  the  Supreme  Court  for  the  County  of  New  York  and  Borough  of 
Manhattan : 
The  petition  of   The  Wenzlik  Mttsic  Supply  Company  respectfully 

1.    Tennessee.  —  Section    2028   of   the  purpose  of  investing  said  corporation 

code    provides    that    any    corporation  with  the  power  to  change  its  name  to 

heretofore  chartered  by  an  act  of  the  The  American  Gold  Brick  Company. 

general   assembly,   which    may   desire  Witness  our  hands  the  tenth  day  of 

to  change  its  name,  *  *  *  shall   have  May,  igoo." 

the    right   to   do   so,    by  the  board   of  Section  2029  provides  that  the  appli- 

directors  of  said   corporation    copying  cation  shall  be  probated   or   acknowl- 

said  amendment  and  making  an  appli-  edged,  and  a  certificate  of  registration 

cation  in  these  words,  to  wit:  given  by  the  secretary  of  state  under 

"We,  the    undersigned,   comprising  the  great  seal  of  the  state  shall  com- 

the  board  of  directors  of  The  Old  Time  plete  the  amendment  of  such  incorpora- 

Humbug  Company,  apply  to  the  state  of  tion. 

Tennessee,    by    virtue    of    the    general  2.  New    York. —  "A  petition   to  as- 

laws  of  the  land,  for  an  amendment  to  sume    another    corporate     name    may 

said  charter  of  incorporation,   for  the  be   made  by   a    domestic  corporation, 
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shows  that  it  is  a  domestic  non-stock  corporation,  incorporated 
under  the  general  corporation  laws  of  the  state  of  New  York,  and 
having  its  principal  property  within  the  borough  oi  Manhattan.  That 
it  prays  that  it  may  be  authorized  to  assume  the  name  of  The  Neiv 
York  Music  Supply  Company  in  place  of  its  present  name,  for  the  rea- 
son that  (^Here  specify  the  grounds  of  the  application).  That  the  name. 
The  New  York  Music  Supply  Company  is  not  the  name  of  any  other 
corporation,  or  a  name  so  nearly  resembling  it  as  to  be  calculated  to 
deceive. 

The  Wenzlik  Music  Supply  Company, 
By  John  Post,  its  President. 
Dated  the  tenth  day  of  February,  one  thousand  eight  hundred  and 
ninety-seven. 
(  Verification^ 

State  of  New  York,  Office  of  the  Secretary  of  State,  ss. : 

This  certificate  hereby  certifies  that  the  name,  The  New  York 
Music  Supply  Compa?iy,  which  The  Wenzlik  Music  Supply  Co.,  a  domes- 
tic non-stock  corporation,  incorporated  under  the  laws  of  the  state 
of  New  York,  proposes  to  assume,  is  not  the  name  of  any  other 
domestic  corporation,  or  a  name  deemed  so  nearly  resembling  it  as 
to  be  calculated  to  deceive. 

Witness  my  hand  and  the  seal  of  office  of  the  secretary  of  state  at 
the  city  of  Albany,  this  ninth  day  of  February,  one  thousand  eight 
hundred  and  ninety-seven. 

(seal)  •  /.  B.  H.  Mongin, 

Deputy  Secretary  of  State. 


whether  incorporated  by  a  general  or 
special  law,  to  the  supreme  court  at  a 
special  term  thereof,  held  in  the  judi- 
cial district  in  which  its  principal  busi- 
ness office  shall  be  situated,  or,  if  it  be 
other  than  a  stock  corporation,  at  a 
special  term  held  in  the  judicial  district 
in  which  its  certificate  of  incorporation 
is  filed  or  recorded,  or  in  which  its 
principal  property  is  situated,  or  in 
which  its  principal  operations  are  or 
theretofore  have  been  conducted.  If  it 
be  a  banking,  insurance  or  railroad  cor- 
poration, the  petition  must  be  author- 
ized by  a  resolution  of  the  directors  of 
the  corporation,  and  approved,  if  a 
banking  corporation,  by  the  super- 
intendent of  banks;  if  an  insurance 
corporation,  by  the  superintendent  of 
insurance,  and  if  a  railroad  corporation, 
by  the  board  of  railroad  commissioners. 
The  petition  to  change  the  name  of  any 
other  corporation  must  have  annexed 
thereto  a  certificate  of  the  secretary  of 
state,  that  the  name  which  such  cor- 
poration proposes  to  assume  is  not  the 
name  of  any  other  domestic  corporation 


or  a  name  which  he  deems  so  nearly 
resembling  it  as  to  be  calculated  to 
deceive. 

The.  petition  must  be  in  writing, 
signed  by  the  petitioner  and  verified  in 
like  manner  as  a  pleading  in  a  court  of 
record,  and  must  specify  the  grounds 
of  the  application,  and,  if  the  petitioner 
be  a  corporation,  its  present  name,  and 
the  name  it  proposes  to  assume,  which 
must  not  be  the  name  of  any  other  cor- 
poration, or  a  name  so  nearly  resem- 
bling it  as  to  be  calculated  to  deceive; 
and,  if  it  be  a  railroad  corporation,  a  cor- 
poration having  banking  powers  or  the 
power  to  make  loans  upon  pledges  or 
deposits,  or  to  make  insurances,  that 
the  petition  has  been  duly  authorized 
by  a  resolution  of  the  directors  of  the 
corporation  and  approved  by  the  proper 
officer."  Birds.  Rev.  Stat.  (1896),  p. 
2115,  §  2  et  seq. 

See,  generally,  the  statutes  cited 
supra,  note  i,  p.  1013. 

1.  For  the  form  of  verification  in  a 
particular  jurisdiction  consult  the  title 
Verifications.  * 
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III.  ORDER  OR  DECREE  CHANGING  NAME. 
1.  Of  Adult  Person. 

Form  No.  14307.' 

,  ....       /.  o         /  ot     af  In  the  Circuit  Court  of  Baltimore  City, 
petition  of  Sanmel  Cihort  \    r  n^  ono 

^   ^     7   -^      i-  I  / anuary  Ltrm.,  iS9o. 

to  change  nis  name.       )  -^  -^  ' 

Upon  consideration  of  the  aforegoing  petition  and  afifidavit: 

It  is  thereupon,  this  fifteenth  day  of  January,  anno  Domini  one 
thousand  eight  hundred  and  ninety-six,  by  the  Circuit  Court  of  Balti- 
more City,  and  by  the  authority  of  this< court,  adjudged,  ordered  and 
decreed,  that  the  name  of  Samuel  Short,  of  the  city  'of  Baltimore  and 
state  of  Maryland,  be  and  the  same  is  hereby  changed  from  Samuel 
Short  to  Samuel  Long,  as  is  prayed  in  said  petition,  and  that  the  said 
petitfoner  pay  the  cost  of  these  proceedings,  to  be  taxed  by  the 
clerk. 

John  Marshall,  Circuit  Judge. 

I,  Alvin  Robertson,  clerk  of  the  Circuit  Court  of  Baltimore  City,  do 
hereby  certify  that  the  above  is  a  true  copy  of  the  decree,  taken 
from  the  records  and  proceedings  of  said  Circuit  Court  in  the  cause 
above  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
the  said  court  this  seventh  day  oi  January,  iS96. 

(seal)  Alvin  Robertson,  Clerk. 

Form  No.  14308.' 

Hudson  Circuit  Court. 
In  the  matter  of  the  ) 

application  of  Pedro  Constantin  Stern  >  Order. 
y  to  change  his  name.  ) 

Pedro  Constantin  Stern  having  on  the  seventh  day  of  June  instant 
applied  to  this  court  by  petition,  setting  forth  the  grounds  of  the 
application  and  verified  by  the  oath  of  said  applicant  annexed 
thereto,  for  an  order  to  authorize  the  said  petitioner  to  assume 
another  name,  viz. :  that  of  Pierre  Constantin  Waddington. 

And  it  appearing  to  the  court  by  said  petition  and  affidavit  that 
said  Pedro  Constantin  Stern  resides  m  Jersey  City  in  the  county  of 
Hudson  and  'itd^.t.  oi  New  Jersey,  the  county  in  which  this  court  is 
situate,  and  that  said  Pedro  Constantin  Stern  is  more  than  twenty-one 
years  of  age. 

1.  Maryland. — The  court,  if  satisfied  See,   generally,    the   list   of   statutes 

that  the  prayer  of  the  petition  should  cited  supra,  note  I,  p.  loii. 

be   granted,    "shall    order   and  decree  2.  Newfersey.  —  If  the  court  to  which 

that  the  name  of  such  person  be  changed  application  shall  be  made  shall  be  sat- 

as  prayed  in  said  petition;    and  upon  isfied  that  there  is  no  reasonable  ob- 

the    passage   of   such    decree,  the  true  jection  that  such  person  should  assume 

and  legal  name  of  such  person  shall  be  another  name,  such  court  shall  make 

that  determined  by  the  said  decree,  and  an  order  authorizing  such  applicant  to 

a  copy  of  the  said  decree,   under  the  assume    such    other    name,    from    and 

seal  of   said  court,  shall   be  sufficient  after  some   time     not  less  than  thirty 

and  legal  evidence  of  the  facts  therein  days,  to  be  specified  in  such  order;  and 

stated."     Pub.   Gen.   Laws  (1888),    art.  within   ten  days  after  granting  of  such 

16,  §  95.                         *  order,    such   applicant   shall    cause    a 
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And  it  further  appearing  to  the  court  that  notice  of  such  applica- 
tion has  been  published  once  in  each  week  {ov  four  weeks  successively 
next  preceding  the  time  of  the  said  application  in  "  The  Argus,''  a 
newspaper  of  said  county,  and  the  court  being  satisfied  by  said  peti- 
tion so  verified  that  there  is  no  reasonable  objection  that  said  peti- 
tioner should  assume  another  name. 

It  is  on  this  seventh  day  oi  June,  a.  d.  eighteen  hundred  and 
seventy-nine,  ordered,  that  Pedro  Constantin  Stern  be  and  he  hereby  is 
authorized  to  assume  the  name  of  Pierre  Constantin  Waddington  from 
and  after  the  eighth  day  oi  June  next,  and  that  within  ten  days  from 
this  date  the  said  petitioner  do  cause  a  copy  of  this  order  to  be  pub- 
lished in  "  The  Argus"  a  public  newspaper  printed  in  said  county  of 
Hudson,  according  to  the  provisions  of  the  statute  in  such  case  made 
and  provided. 

M.  M.  Knapp. 

On  motion  of  Bedle,  Muirheid  d^  McGee,  Attorneys. 

Form  Ko.  14309.' 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  County 
of  New  York,  Part  //  thereof,  at  the  County  Court-house  of  New 
York  County,  on  the  ninth  day  of  March,  igOO. 

Present:  Hon.  Henry  Bischoff,  Jr.,  Justice. 
In  the  matter  of  the  ) 

application  of  Philip  Mikcilsky  for  an  order  \ 

authorizing  him  to  assume  another  name.      ) 

Philip  Mikalsky  having  presented  a  duly  verified  petition,  dated 
the  eighth  day  of  March,  igOO,  praying  for  an  order  authorizing  him 
to  assume  the  name  of  Philip  Michaels,  and  the  court  being  satisfied 
by  said  petition  and  the  affidavit  of  Charles  Dushkind  that  there  are 
no  reasonable  objections  to  the  petitioner  assuming  such  new  name. 
Now,  therefore,  on  motion  of  Charles  Dushkind,  attorney  for  said 
petitioner,  it  is  ordered  that  the  said  Philip  Mikalsky  be  and  he 
hereby  is  authorized  to  assume  the  name  of  Philip  Michaels  from  and 
after  the  fifteenth  day  of  April,  igOO.  Ordered  that  this  order  be 
entered  and  the  papers  on  which  it  was  granted  be  filed  in  the  office 
of  the  county  clerk  of  New  York  county  within  ten  days  from  above 
date,  and  a  copy  of  this  order  be  published  in  The  New  York  Times, 
a  newspaper  published  in  New  York  county,  within  ten  days  after  the 
entry  thereof. 

Charles  Dushkind,  Attorney  for  Petitioner. 
Enter:        H.B.,Jr.,  J.  6".  C.  ' 

2.  Of  Corporation.2 

copy  thereof  to  be  published  in  a  pub-  1.    New  York.  —  Birds.    Rev.    Stat. 

lie  newspaper  printed  in  the  county  in  (1896),  p.  21 16,  §  5. 

which  he  shall   reside   at  the  time  of  See,   generally,    the    list  of  statutes 

making  such  application.     Gen.  Stat,  cited  supra,  note  i,  p.  1013. 

(i8g5),  p.  2258,  §§  2,  3.  2.  Precedent.  —  See  also  the  title  Coiu 

See,    generally,    the  list   of   statutes  porations,  vol.  5,  Form  No.  6396. 
cited  supra,  note  i,  p.  ion. 
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Form  No.  14310.' 

At  a  SpecialTtrm  of  the  Supreme  Court,  held  in  and  for  the  county 
oi  New  York,  held  at  the  court-house  in  the  Borough  oi  Manhattan^ 
and  city  aforesaid,  this  twenty-fourth  day  oi  August,  iS99. 

Present:  Hon.  Chas.  F.  Mac  Lean,  Judge. 
Jn  the  matter  of  the  application  of  The " 

Wenzlik  Music  Supply  Company,  a 

domestic  corporation,  to  change  its  \ 

name  and  assume  the  name  of  The  \ 

New  York  Music  Supply  Company.    J 

Upon  reading  and  filing  the  petition  of  The  Wenzlik  Music  Supply 
Company,  verified  the.  twenty-third  6.d.y  oi  August,  i899,  praying  that  it 
might  be  allowed  to  thange  its  name  and  to  assume  the  name  of  The 
New  York  Music  Supply  Company,  and  on  due  proof  of  publication  of 
this  application,  and  on  the  certificate  of  the  secretary  of  state,  dated 
tht  thirteenth  day  oi  May,  iS99,  and  the  court  being  satisfied  that 
there  is  no  reasonable  objection  to  its  assuming  such  name,  now  on 
motion  of  Frank  W.  Angel,  attorney  for  the  petitioner. 

Ordered,  that  the  said  The  Wenzlik  Music  Supply  Company  be  and  it 
is  hereby  authorized  to  assume  the  name  of  The  New  York  Music 
Supply  Company  in  the  place  and  stead  of  the  said  name  of  The  Wenzlik 
Musit  Supply  Company  on  and  after  the  twenty-third  day  of  September, 
iS99,  provided  that  within  ten  days  from  the  entry  of  this  order 
it  shall  file  in  the  office  of  the  clerk  of  the  county  of  New  York  all 
papers  herein,  and  also  provided  that  it  shall  within  ten  days  after 
the  entry  of  this  order  file  in  the  office  of  the  secretary  of  state  a 
certified  copy  thereof.  It  is  further  ordered  that  a  copy  of  this  order 
be  published  within  ten  days  of  the  entry  thereof  in  The  New  York 
Times,  a  newspaper  published  in  the  county  of  Nnu  York,  once  in  each 
week  iox  four  successive  weeks. 

Enter:         C.  F.  M.,].  S.Q,. 

3.  Of  Newspaper. 

Form  No.  i  4  3  1 1  .* 

Hudson  County  Circuit  Court, 

In  the  matter  of  the  application  of'\ 

Roderick  M..  Loomis  and  John  B.  I 

Brewer  for  leave  to  assume  and  \ 

use  the  name  "  The  Hudson  County     r\  j 
7->    ».  ^  /  "  ^     vi  ^  J.  y  Order. 

JJespatch    for  the  newspaper  now  ' 

printed    and  published    by    them 

under  the  name  of  "  The  Harrison 

Despatch.  ' 

Application  having  been  made  to  the  above  court,  in  due  form  of 

law,  by  Roderick  M.  Loomis  diwd  John  B.Breiver,  for  leave  to  assume 

1.  New  York.  —  Birds.  Rev.  Stat,  which  such  application  shall  be  made 
(1896),  p.  21 16,  §  5.  shall.be  satisfied  *  *  *  that  there  is  no 

See,  generally,  the  list  of  statutes  reasonable  objection  and  that  such 
cited  supra,  note  i,  p.  1013.  proprietor  should  be  permitted    to  as- 

2.  New fersey.  —  "If   the   court    to     sume  and  use  another  name  for  such 
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and  use  the  name  *'  The  Hudson  County  Despatch  "  for  the  newspaper 
now  printed  and  published  by  them  under  the  name  of  ^^The  Harri- 
son Despatch,"  yt  appearing  that  due  notice  of  the  making  of  such 
appUcation  has  been  published  in  accordance  with  law,  and  no  reason 
appearing  to  the  contrary,  it  is,  on  this  second  day  of  December, 
eighteen  hundred  and  seventy-nine,  ordered  that  the  said  applicants 
shall,  on  and  after  the  eighth  day  of  December  instant,  be  authorized 
to  assume  and  use  the  name  "  The  Hudson  County  Despatch"  for  the 
newspaper  now  printed  and  published  by  them  under  the  name  of 
*'  The  Harrison  Despatch." 

Alfrea  Reed. 

newspaper,  such  court  shall  make  an  specified   in   such   order."     Gen.    Stat. 

order  authorizing    such   proprietor   to  (1895),  p.  2325,  §  9. 

assume  and  use  such  other  name  for  See,    generally,    the   list   of   statutes 

such  newspaper  from  and  after  some  cited  supra,  note  i,  p.  1013. 

time,    not   less   than   five   days,    to  be 
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For  Forms  relating  to  Misnomer,  'see  the  title  ABA  TEMENT,  PLEAS 

IN,   vol.    I,  p.   21. 

For  Forms  connected  with  Amendments  by  Correcting  Fictitious  Names, 

see  the  title  AMENDMENTS,  vol.  i,  p.  712. 
f^or    Forms    relating    to    Change   of    Names,  see   the   title   NAME, 

CHANGE  OF,  ante,  p.  10 11. 
For  Forms  in  Proceedings   to   Prevent    Use   of  Plaintiff's   Name   in 

Advertisements,  see  the  title  IN  JUNCTIONS,  vol.  9,  p.  822. 
For   Forms   in  Proceedings   connected  with   Trade  Marks   and    Trade 

Names,  see  the  title  TRADE  MARKS. 
See  also  the  GENERAL  INDEX  to  this  work. 


NATIONAL  BANKS. 

See  the  title  RECEIVERS;  and  the  GENERAL  INDEX  to  this 
work. 


NATURALIZATION. 

By  Thomas  E.  O'Brien. 

I.  PROCEEDINGS  TO  BE  ADMITTED  TO  BECOME  A  CITIZEN,  1023. 

1.  In  General,  1024. 

a.  Proceedings  to  Obtain  First  Papers,  1024. 

(i)  Declaration  of  Intention,  1024. 

(2)  Certificate  of  Declaration  of  Intention,  1026. 

b.  Proceedings  to  Obtain  Final  Papers,  1026. 

(i)  Petition  of  Party,  1026. 

(2)  Oath  of  Petitioner,  1028. 

(3)  Oath  of  Third  Party,  1029. 

(4)  Judg7nent  Admitting  Petitioner  to  Become  a  Citi- 

zen, 1029. 

(5)  Certificate  of  Naturalization,  1031. 

2.  Minor  Under  Eighteen  years,  1031. 

a.  Petition  of  Party,  1031. 

b.  Certificate  of  Naturalization,  103 2. 

II.  BILL  TO  CANCEL  DECREE  OF  NATURALIZATION,  1033. 
III.  CRIMINAL  PROCEEDINGS,  1037. 

1.   Perjury  by  Witness  in  Proceedings  to  Obtain. Naturalization 
Certificate,  1038. 
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« .  Selling  or  Disposing  of  Certificate  of  Naturalization  to  a  Person 
Other  than  the  Person  for  Whom  it  was  Originally  Issued^ 
1044. 

3.  Using   or   Attempting   to    Use  Certificate  of  Naturalization 

Obtained  by  Fraud,  io45- 

4,  Using  or  Attempting  to  Use  Forged  Certificate  of  Naturaliza- 

tion, 1046. 

6.  Aiding  and  Abetting  in  the  Procurement  of  Certificate  of  Natu- 
ralization by  Fraud,  1047. 

6.   Conspiring  to  Utter  Forged  Certificate  of  Naturalization,  1049. 

I.  PROCEEDINGS  TO  BE  ADMITTED  TO  BECOME  A  CITIZEN.^ 


1.  Who  may  be  Naturalized — Generally. 
— Aliens,  being  free  white  persons,  and 
aliens  of  African  nativity  and  persons 
of  African  descent  may  be  admitted  to 
become  citizens  of  the  United  States. 
U.  S.  Rev.  Stat.  (1878),  §  2169. 

Females  may  be  admitted  to  the  right 
of  citizenship.  Brown  v.  Shilling,  9 
Md.  74. 

Burmese  are  Mongolians  and  are  not 
within  the  act  of  congress,  not  being 
white  persons  or  persons  of  African 
nativity  or  African  descent.  Matter  of 
Po,  (Albany  City  Ct.)  7  Misc.  N.  Y.  471. 

Chinese,  being  Mongolians,  are  not 
included  in  the  act  of  congress.  Fong 
Yue  Ting  v.  U.  S.,  149  U.  S.  698;  In  re 
Gee  Hop,  71  Fed.  Rep.  274;  In  re  Ah 
Yup,  5  Sawy.  (U.  S.)  155. 

And  where  a  certificate  is  granted  to 
a  Chinaman  it  is  void.  In  re  Gee  Hop, 
71  Fed.  Rep.  274. 

Hawaiians. — In  In  re  Kanaka  Nian.  6 
Utah  259,  it  was  held  that  natives  of 
the  Sandwich  Islands  were  not  entitled 
to  become  citizens,  as  they  were  mem- 
bers of  the  Malay  race. 

fapanese,  being  members  of  the  Mon- 
golian race,  are  not  entitled  to  become 
naturalized  under  the  provisions  of  the 
act  of  congress.  In  re  Saito,  62  Fed. 
Rep.  126. 

Married  Women. — A  married  woman 
may  be  naturalized  without  the  con- 
sent of  the  husband.  Priest  v.  Cum- 
mings,  16  Wend.  (N.  Y.)  616. 

Minors,  after  arriving  at  the  age  of 
twenty-one  years,  may  be  admitted  to 
citizenship  in  the  manner  prescribed 
by  U.  S.  Rev.  Stat.  (1878),  §  2167.  See 
infra.  Form  No.  14319^/ j^^. 

Before  arriving  at  the  age  of  twenty- 
one,  a  minor  cannot  become  naturalized 
under  the  act  of  congress  of  May  26, 
1824  (U.  S.  Rev.  Slat.  (1878),  §  2167). 
But  under  the  act  of  congress  of  April 


14,  1802,  and  its  supplement,  it  was 
held,  in  In  re  Merry,  14  Phila.  (Pa.) 
212,  37  Leg.  Int.  (Pa.)  354,  that  a  per- 
son of  foreign  birth  having  declared 
his  intention,  after  two  years'  residence 
in  the  United  States,  and  having  re- 
sided therein  for  five  years,  might, 
upon  the  petition  of  his  guardian  or 
next  friend,  be  admitted  to  citizenship, 
though  yet  a  minor.  But  under  the 
same  act  of  1802,  in  Le  Forestiere's 
Petition,  2  Mass.  419,  it  was  doubted 
whether  a  minor  could  be  admitted  to 
citizenship  upon  the  petition  of"  his 
parent  or  legal  guardian,  and  decided 
that  he  could  not  be  naturalized  in  any 
case  upon  his  own  petition. 

Sailors.  —  Any  alien  of  the  age  of 
twenty-one  years  and  upward,  who 
has  enlisted  or  may  enlist  in  the 
United  States  navy  or  marine  corps, 
and  who  has  served  or  may  hereafter 
serve  five  consecutive  years  in  the 
United  States  navy  or  one  enlistment 
in  the  United  States  marine  corps,  and 
has  been  or  may  hereafter  be  honor- 
ably discharged,  shall  be  admitted  to 
become  a  citizen  of  the  United  States 
in  the  manner  prescribed  by  28  U.  S. 
Stat,  at  L.  (1894),  c.  165. 

Every  seaman,  being  a  foreigner, 
who  declares  his  intention  of  becoming 
a  citizen  of  the  United  States  in  any 
competent  court,  and  shall  have  served 
three  years  on  board  of  a  merchant- 
vessel  of  the  United  States  subsequent 
to  the  date  of  such  declaration,  may 
be  admitted  a  citizen  of  the  United 
States  in  the  manner  prescribed  by 
U.  S.  Rev.  Stat.  (1878),  §  2174. 

Soldiers.  —  Any  alien,  of  the  age  of 
twenty-one  years  and  upward,  who 
has  enlisted,  or  may  enlist,  in  the 
armies  of  the  United  States,  either  the 
regular  or  the  volunteer  forces,  and 
has  been  or  may  be  hereafter  honor- 
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1.  IN  General. 

a.  Proceedings  to  Obtain  First  Papers. 

(1)  Declaration  of  Intention.^ 

Form  No.  14312.' 

To  the  Clerk  of  the  District  Court^  of  the  United  States,  within  and 

for  the  District  of  Ne7v  Hampshire: 

Joti  Doe,  a  free  white  person  and  an  alien,  makes  report  of  himself 

and  declares  as  follows,  that  is  to  say:    That  he  is  and  always  has 

been  known  by  the  name  aforesaid;   that  he  is  aged  twenty-Jive  years. 


ably  discharged,  shall  be  admitted  to 
become  a  citizen  of  the  United  States 
in  the  manner  prescribed  by  U.  S.  Rev. 
Stat.  (1878),  §  2166. 

1.  Precedent.  —  In  Spratt  v.  Spratt,  4 
Pet.  (U.  S.)  393,  the  declaration  for 
naturalization  was  as  follows:  '■'■  Jarnes 
Spratt,  a  native  of  Ireland,  aged  about 
twenty-six  years,  bearing  allegiance  to 
the  king  of  Great  Britain  and  Ireland, 
who  emigrated  from  Ireland,  and 
arrived  in  the  United  States  on  the  ist 
oijune,  18/2,  and  intends  to  reside 
within  the  jurisdiction  and  under  the 
government  of  the  United  States, 
makes  report  of  himself  for  naturaliza- 
tion, according  to  the  acts  of  Congress 
in  that  case  made  and  provided,  the 
i^t/t  of  April,  anno  Domini  18/7,  in  the 
clerk's  office  of  the  Circuit  Court  of  the 
District  of  Columbia   for  the  county  of 

Washington:  and  on  the  14th  of  May, 
18/7,  the  said  James  Spratt  personally 
appeared  in  open  court,  and  declared 
on  oath,  that  it  is  bona  fide  his  inten- 
tion to  become  a  citizen  of  the  United 
States,  and  to  renounce  all  allegiance 
and  fidelity  to  every  foreign  prince,"  etc. 

2.  Declaration  of  Intention.  —  An  alien 
desiring  to  be  admitted  to  become  a 
citizen  of  the  United  States  shall  de- 
clare his  intention  to  do  so  as  provided 
by  U.  S.  Rev.  Stat.  (1878),  §  2165,  subs.  i. 

Declaration  of  intention  is  necessary 
where  the  applicant  was  not  a  minor  un- 
der the  age  of  eighteen  years  upon  his 
arrival  in  the  United  States.  £x  p. 
Brownlee,  9  Ark.  191. 

3.  Conrts  Having  Jurisdiction  —  Gen- 
erally. —  The  declaration  of  intention 
may  be  made  before  a  circuit  or  dis- 
trict court  of  the  United  States,  a  dis- 
trict or  supreme  court  of  the  territories, 
or  a  court  of  record  of  any  of  the  states 
having  common-law  jurisdiction  and  a 
seal  and  clerk.  U.  S.  Rev.  Stat.  (1878), 
§  2165,  subs.  I. 


State  courts  having  comtnon-law  juris- 
diction have  concurrent  jurisdiction 
with  the  federal  courts  in  naturaliza- 
tion proceedings.  State  v.  Penney,  10 
Ark.  621;  Matter  of  Connor,  39  Cal.  98; 
Dale  V.  Irwin,  78  111.  170;  People  v. 
McGowan,  77  111.  644;  Morgan  v.  Dud- 
ley, 18  B.  Mon.  (Ky.)  693;  People  v. 
Sweetman,  (Supreme  Ct.  Gen.  T.)  3 
Park.  Crim.  (N.  Y.)  358;  Ex  p.  Burk- 
hardt,  16  Tex.  470;  Croesus  Min.,  etc., 
Co.  V.  Colorado  Land,  etc.,  Co.  19  Fed. 
Rep.  78. 

It  is  not  necessary  that  the  court 
should  have  original  common-law  juris- 
diction unrestricted  as  to  the  class  of 
causes  or  as  to  matters  in  controversy. 
Courts  having  exclusively  civil  juris- 
diction and  exclusively  criminal  juris- 
diction are  competent.  People  v.  Mc- 
Gowan, 77  111.  644. 

It  has  been  held  that  the  jurisdiction 
extends  to  state  courts  having  limited 
or  general  common-law  jurisdiction. 
People  V.  McGowan,  77  111.  644;  Mor- 
gan V.  Dudley,  18  B.  Mon.  (Ky.)  693; 
Ex  p.  Burkhardt,  16  Tex.  470. 

But  the  courts  must  be  constituted 
for  general  and  not  for  special  pur- 
poses.    Mills  V.  McCabe,  44  111.  194. 

Where  the  court  has  no  clerk  or  other 
recording  officer,  it  has  no  jurisdiction 
for  this  purpose.  Dean,  Petitioner,  83 
Me.  489;  State  v.  Webster,  7  Neb.  469; 
State  V.  Whittemore,  50  N.  H.  245; 
Ex  p.  Gregg,  2  Curt.  (U.  S.)  98. 

The  statute,  however,  does  not  re- 
quire that  the  court  shall  have  an  officer 
denominated  clerk  or  prothonotary,  but 
a  recording  officer  charged  with  the 
duty  of  keeping  a  true  record  of  the 
doings  of  the  court,  and  afterward 
authenticating  them.  Gladhill,  Peti- 
tioner, 8  Met.  (Mass.)  168. 

Appellate  Courts. — A  court  having 
exclusive  appellate  jurisdiction,  such 
as  the  supreme  court  of  the  state,  has 
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and  was  born  in  London,  England,  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  on  or  about  tht  first  dsiy  oi  January,  A.  d.  one 
thousand  eight  hundred  and  seventy-five;  that  he  emigrated  from  said 
London  and  arrived  in  the  city  of  Boston,  in  the  commonwealth  of 
Massachusetts,  in  the  United  States  of  America,  on  or  about  the  tenth 
day  of  March,  a.  d.  one  thousand  eight  hundred  and  nitietysix,  and 
that  the  place  of  his  intended  settlement  is  Concord,  in  said  district  of 
Neiv  Hampshire;  that  it  is  bona  fide  his  intention  to  become  a  citizen 
of  the  United  States  of  America,  and  to  renounce  forever  all  allegiance 
and  fidelity  to  any  foreign  prince,  potentate,  state  or  sovereignty 
whatsoever,^  and  particularly  to  Victoria,  Queen  of  the  United  Kingdom. 
of  Great  Britain  and  Ireland,  of  whom  he  is  now  a  subject. ^ 

John  Doe. 


no  power  to  naturalize  an  alien.  Ex  p. 
Knowles,  5  Cal.  300. 

In  Ex  p.  McKenzie,  51  S.  Car,  244,  it 
was  held  that  the  supreme  court  in  that 
state,  although  exercising  common-law 
jurisdiction  in  certain  cases,  or,  to  speak 
more  correctly,  having  the  power  to 
apply  the  principles  of  common  law  to 
cases  which  fall  within  its  jurisdic- 
tion, is  not  a  court  having  common- 
law  jurisdiction  within  the  meaning  of 
the  act  of  congress,  and  cannot  take 
jurisdiction  of  naturalization  cases. 

City  or  Recorders'  Courts.  —  In  State 
V.  Baker,  51  La.  Ann.  1243,  it  was  held 
that  the  city  criminal  courts  or  re- 
corders' courts  of  New  Orleans,  not 
being  empowered  to  grant  naturaliza- 
tion papers  by  the  constitution,  pos- 
sessed no  such  power,  the  court  saying 
that  "clearly,  it  is  within  the  com- 
petency of  a  sovereign  state  to  declare 
in  its  organic  law  what  jurisdiction  the 
courts  established  by  it  shall  possess 
and  exercise;  and,  unless  a  court  of 
this  state  is  clothed  with  civil  jurisdic- 
tion to  entertain  and  decide  questions 
of  naturalization,  it  certainly  could  not 
do  so,  and  notwithstanding  such  court, 
in  general  terms,  is  a  court  of  record, 
and  possessed,  in  a  certain  sense,  of 
common-law  jurisdiction." 

Probate  courts  having  no  common- 
law  jurisdiction  are  not  authorized  to 
take  jurisdiction  in  naturalization  cases. 
Ex  p.  Tweedy,  22  Fed.  Rep.  84. 

Surrogate' s  courts  being  a  court  of 
common-law  jurisdiction,  possesses  the 
power  to  grant  naturalization  papers. 
Matter  of  Harstrom,  (Surrogate  Ct.)  7 
Abb.  N.  Cas.  (N.  Y.)  391. 

State  courts  are  not  bound  to  take  jtuis- 
diction  in  the  absence  of  a  state  statute. 
Gilroy,   Petitioner,  8S  Me.  199. 

And   congress  cannot   compel   state 


courts  to  assume  jurisdiction  in  natu- 
ralization proceedings.  Rushworth  v. 
Judges,  58  N.  J.  L.  97;  In  re  Natural- 
ization, 5,Pa.  Dist.  597;  Lab's  Petition. 
3  Pa.  Dist.  728. 

May  be  Made  Before  Clerk.  —  The  dec- 
laration of  intention  to  become  a  citi- 
zen may  be  made  by  an  alien  before 
the  clerk  of  any  of  the  courts  named  in 
subsection  i  of  section  2165  of  the  re- 
vised statutes.  U.  S.  Rev.  Stat.  (1878), 
§  2165,  subs.  6. 

Declaration  cannot  be  .made  before  a 
deputy  clerk.  Santo  Scola's  Case,  8  Pa. 
Co.  Ct.  344. 

Declaration  must  be  made  in  the  clerk's 
office  or  in  open  court,  and  it  cannot 
be  taken  at  the  residence  of  the  peti- 
tioner. In  re  Langtry,  12  Sawy.  (U.  S.) 
467;  Santo  Scola's  Case,  8  Pa.  Co.  Ct- 
344.  But  see  contra  in  Andres  v.  Ar- 
nold, 77  Mich.  85,  where  it  was  held 
that  the  declaration  of  intention  made 
before  the  clerk  need  not  necessarily  be 
made  "in  the  office  of  the  clerk,  the 
court  holding  that  there  was  no  sub- 
stantial reason  why  a  clerk  must  be  in 
his  office  or  in  his  court  for  the  purpose 
of  administering  the  oath  any  more 
than  for  any  other  ministerial  act  per- 
taining to  the  business  of  the  court, 
and  that  there  was  no  law  requiring 
him  to  be  in  any  particular  place  to 
administer  oaths. 

1.  Applicant  must  declare  that  it  is 
bona  fide  his  intention  to  become  a 
citizen  of  the  United  States,  and  to 
renounce  forever  all  allegiance  and 
fidelity  to  any  foreign  prince,  poten- 
tate, state  or  sovereignty.  U.  S.  Rev. 
Stat.  (1878),  §  2165,  subs.  I. 

2.  Name  of  Foreign  Prince,  eto.  —  Ap- 
plicant must  declare  that  it  is  bona  fide 
his  intention  to  renounce  forever  all 
allegiance  and  fidelity,  particularly  by 
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District  of  New  Hampshire,  District  Clerk's  Office. 
Received  and  sworn  to  this  tenth  day  of  April,  a.  d.  igOO.^ 

Calvin  Clark,  Clerk.* 

(2)  Certificate  of  Declaration  of  Intention. 

Form  No.  14313.^  * 

United  States  of  America, 

District  of  New  Hampshire,  ss. 

To  all  people  to  whom  these  presents  may  come,  Greeting: 

Know  ye,  that  at  a  District  Court  of  the  United  States,  holden  at 
Concord,  within  and  for  the  district  oi  New  Hampshire,  on  the  tenth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  nine  hundred, 
comes  John  Doe,  aged  twenty-Jive  years,  a  native  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  who  emigrated  from  said  United 
Kingdom  and  arrived  in  the  city  of  Boston,  in  the  commonwealth  of 
Massachusetts,  in  the  United  States,  on  or  about  the  tenth  day  of 
March,  A.  D.  one  thousand  eight  hundred  and  ninety-six,  and  who 
intends  to  reside  within  the  jurisdiction  and  under  the  government 
of  the  United  States,  and  makes  report  of  himself  and  declares  on 
oath  that  it  is  bona  fide  his  intention  to  become  a  citizen  of  the 
United  States  of  America,  and  to  renounce  forever  all  allegiance  and 
fidelity  to  every  foreign  prince,  potentate,  power,  state  or  sovereignty 
whatsoever,  and  particularly  to  Victoria,  Queen  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  of  whom  he  is  now  a  subject,  according 
to  the  acts  of  congress  in  such  cases  made  and  provided. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court,  at  Concord,  this  tenth  day  of  April,  a.  d.  one 
thousand  nin^  hundred,  and  in  the  one  hundred  and  twenty-fourth  year 
of  the  independence  of  the  United  States  of  America. 

(seal)  Calvin  Clark,  Clerk. 

b.  Proceedings  to  Obtain  Final  Papers. 

(1)  Petition  of  Party. 

Form  No.  14314.'' 

United  States  of  America. 
To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United 
States,  begun  and  holden  at  Boston,  within  and  for  the  District 
of  Massachusetts. 

name,  to  the  prince,  potentate,  state  or  1.  Declaration  must  be  under  oath.     U. 

sovereignty  of  which  he  may  be  at  the  S.  v.  Walsh,  22  Fed.  Rep.  644. 

time  a  citizen  or  subject.     U.  S.  Rev.  2.  Preliminary    oath    may    be    taken 

Stat.  (1878),  g  2165,  subs.  I.  before  clerk  as  well  as  before  the  court. 

Name  of  sovereign  is  not  essential,  Butterworth's   Case,    i   Woodb.    &    M. 

and  where  the  declaration  states  that  it  (U.  S.)  323. 

is  the  intention  of  the  petitioner  to  re-  3.    United  States.  —  Rev.   Stat.   (1878), 

nounce  and   abjure  all  fidelity  to  any  §  2165. 

foreign     prince,    state    or    sovereignty  4.    United  States.  —  Rev.  Stat.  (1878), 

whatever,  particularly  to  the  queen  of  §  2165. 

Great  Britain  and   Ireland,  it  is  sufB-  Eesidence  of  Five  Years  Required.  —  No 

cient.     Ex  p.   Smith,   8   Blackf.   (Ind.)  alien   shall  be  admitted   to   become   a 

395.  citizen  who  has  not  for  the  continued 
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Respectfully  represents  John  Doe,  residing  at  No.  100  Adams  street, 
in  the  city  of  Boston,  in  the  county  of  Suffolk,  in  the  commonwealth 
of  Massachusetts,  in  said  district,  by  occupation  a  laborer,  an  alien 
and  a  free  white  person,  that  he  was  born  in  the  city  of  London, 
England,  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  on  or 
about  \h^  first  day  oi  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-five,  and  is  now  about  twenty-five  years  of 
age;  that  he  arrived  dit  Boston,  in  the  district  oi  Massachusetts,  in  the 
United  States  of  America,  on  or  about  the  tenth  day  oi  March,  in  the 


term  of  five  years  next  preceding  his 
admission  resided  within  the  United 
States.  U.  S.  Rev.  Stat.  (1878),  § 
2170. 

Seqoisites  of  Petition  —  Generally.  — 
The  existence  of  all  facts  and  the  ful- 
filment of  all  conditions  upon  the  ex- 
istence and  fulfilment  of  which  the 
statutes  conferring  the  right  to  natu- 
ralization have  made  it  dependent  must 
be  alleged.     In  re  Bodek,  63  Fed.  Rep. 

When  intention  was  formed  must  be 
shown  by  the  petition.  In  r^  Randall, 
14  Phila.  (Pa.)  224,  37  Leg.   Int.  (Pa.) 

377- 

Petition  most  be  filed  at  or  before  the 
time  of  presentation.  In  re  Bodek,  63 
Fed.  Rep.  S13. 

State  Courts  may  Establish  Bales.  —  The 
state  courts  may  regulate  the  time 
within  which  applications  for  natu- 
ralizations will  be  heard  in  such  courts. 
Rushworth  v.  Judges,  58  N.  J.  L.  97. 

That  petitioner  is  of  age  is  not  required 
by  the  act  of  congress  of  April  14,  1802, 
and  its  supplement.  In  re  Merry,  14 
Phila.  (Pa.)  212,  37  Leg.  Int.  (Pa.)  354. 
But  this  is  not  the  case  under  the  act  of 
congress  of  May  26,  1824.  U.  S.  Rev. 
Stat.  (1878),  §  2167. 

That  petitioner  has  declared  his  inten- 
tion at  least  two  years  previous  to  his 
application  is  necessary.  In  re  Merry, 
14  Phila.  (Pa.)  212,  37  Leg.  Int.  (Pa.) 

354- 

Titles  of  Nobility.  —  In  case  the  alien 
applying  to  be  admitted  to  citizenship 
has  borne  any  hereditary  title  or  been 
of  any  of  the  orders  of  nobility  in  the 
kingdom  or  state  from  which  he  came, 
he  shall,  in  addition  to  the  foregoing 
requisites,  make  an  express  renuncia- 
tion of  his  title  or  order  of  nobility  in 
the  court  in  which  his  application  is 
made,  and  his  renunciation  shall  be  re- 
corded in  the  court.  U.  S.  Rev.  Stat. 
(1878),  i5  2165.  subs.  4. 

Honorably  Discharged  Soldiers  and  Sail- 
ors.—  If  petitioner  has  served  in  the 


armies  of  the  United  States,  either  the 
regular  or  the  volunteer  forces,  and 
has  been  honorably  discharged,  or  has 
served  five  consecutive  years  in  the 
United  States  navy  or  one  enlistment 
in  the  United  States  marine  corps,  and 
been  honorably  discharged,  he  shall  be 
admitted  to  become  a  citizen  without 
any  previous  declaration  of  his  inten- 
tion to  become  such,  upon  satisfactory 
proof  to  the  court  of  good  moral  char- 
acter and  of  having  been  honorably  dis- 
charged from  such  service  of  the  United 
States.  U.  S.  Rev.  Stat.  (1878),  §  2166; 
28  U.  S.  Stat,  at  L.  (1894),  c.  165. 

In  proceedings  to  be  admitted  to  citi- 
zenship under  the  above  provisions,  the 
petition  may  be  in  the  following  form: 

{Commencing  as  in  form  No.  i^ji^., 
and  continuing  down  to  *.) 

"And  the  said  petitioner  further  repre- 
sents, that  he  has  ever  since  continued 
to  reside  within  the  jurisdiction  of  said 
United  States;  that  he  has  never  borne 
any  hereditary  title  or  been  of  the  or- 
ders of  nobility;  that  he  is  ready  to  re- 
nounce and  abjure  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate, 
state  of  sovereignty  whatsoever,  and 
particularly  to  Victoria,  Queen  of  the 
United  Kitigdom  of  Great  Britain  and 
Ireland,  whose  subject  he  has  hereto- 
fore been;  that  he  is  attached  to  the 
principles  of  the  constitution  of  the 
United  States  of  America,  and  well  dis- 
posed toward  the  good  order  and  hap- 
piness of  the  same. 

And  the  said  petitioner  further  repre- 
sents that  he  enlisted  in  the  volunteer 
forces  of  the  armies  of  the  United  States 
(or  that  he  enlisted  in  the  United  States 
navy  and  has  served  five  consecutive  years 
in  said  United  States  navv,  or  that  he  en- 
listed in  the  United  States  marine  corps, 
and  has  served  one  enlistment  in  the  said 
United  States  marine  corps),  and  that  he 
was  honorably  discharged  therefrom  on 
the  tenth  day  of  April,  a.  d.  i89<f. 

Wherefore  "  {continuing  and  conclud- 
ing as  in  form  Ho.  14.J14) . 
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year  of  our  Lord  one  thousand  eight  hundred  and  ninety-Jive;  that  it 
then  was  and  still  is  his  bona  fide  intention  to  reside  in  and  become 
a  citizen  of  the  United  States  of  America,  and  to  renounce  all  alle- 
giance and  fidelity  to  any  foreign  prince,  potentate,  state  or  sover- 
eignty whatsoever,  more  especially  to  Victoria,  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  whose  subject  he  has  hereto- 
fore been.* 

And  the  said  petitioner  further  represents  that  he  made  a  primary 
declaration  of  his  intention  to  become  a  citizen  of  said  United  States 
before  the  honorable  Circuit  Court  of  the  United  States,  within  and 
for  the  district  of  Massachusetts,  on  the  tenth  day  of  April,  a.  d.  i897. 

And  the  said  petitioner  further  represents  that  he  has  ever  since 
continued  to  reside  within  the  jurisdiction  of  the  United  States,  and 
that  he  has  never  borne  any  hereditary  title  or  been  of  any  of  the 
orders  of  nobility;  that  he  is  ready  to  renounce  and  abjure  all  alle- 
giance and  fidelity  to  any  foreign  prince,  potentate,  state  or  sover- 
eignty whatsoever,  and  particularly  to  Victoria,  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  whose  subject  he  has  hereto- 
fore been;  that  he  is  attached  to  the  principles  of  the  constitution  of 
the  United  States  of  America  and  well  disposed  toward  the  good 
order  and  happiness  of  the  same. 

Wherefore  your  petitioner  prays  that  he  may  be  admitted  to 
become  a  citizen  of  the  said  United  States  of  America,  according  to 
the  form  of  the  statutes  in  such  case  made  and  provided. 

John  Doe. 

April  10,  1^00.     Sworn  to  by  said  petitioner  before  the  court. 

Attest:     Calvin  Clark,  Clerk. 

(2)  Oath  of  Petitioner. 

Form  No.  1 4  3  1 5  .> 

United  States  of  America, 

District  of  New  Hampshire,  ss.     City  of  Concord,  April  10,  igOO. 

I,  John  Doe,  do  solemnly  swear  that  I  do  absolutely  and  entirely 
renounce  and  abjure  all  allegiance  and  fidelity  to  any  foreign  prince, 
potentate,  state  or  sovereignty  whatsoever,  particularly  to  Victoria, 
Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  whose 
subject  I  have  heretofore  been,  and  that  I  will  support  the  constitu- 
tion of  the  United  States  of  America,  so  help  me  God. 

John  Doe. 

Sworn  in  open  court  this  tenth  day  of  April,  a.  d.  igOO. 

(seal)  Calvin  Clark,  Clerk. 

1.  Oath  of  Petitioner.  —  The  petitioner  and  he  alone  has  authority  to  adminis- 
shall  at  the  time  of  his  application  to  ter  such  oath.  State  z/.  Stumpf.  23  Wis. 
be  admitted  to  become  a  citizen,  take  630;  State  z/.  Olin,  23  Wis.  309. 
this  oath  before  some  one  of  the  courts  Oath  must  be  signed  by  petitioner  in 
having  jurisdiction,  which  proceedings  New  York,  and  where  it  is  signed  by  a 
shall  be  recorded  by  the  clerk  of  the  third  person,  if  it  appears  that  the  peti- 
court.  U.  S.  Rev.  Stat.  (1878),  §  2165,  tioner  could  not  write,  it  is  bad.  Mat- 
subs.  2.  ter  of  Conway,  (N.  Y.  Super.  Ct.  Spec. 

Oath  must  be  taken  before  clerk  of  court,  T.)  9  Misc.  (N.  Y.)  652. 
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(3)  Oath  of  Third  Party. 

Form  No.  14316.' 

United  States  of  America, 

District  of  Massachusetts,  to  wit:        City  of  Boston,  April  10,  igOO. 

We,  Richard  Roe ^  residing  at  No.  200  Jefferson  street  in  said  city 
of  Boston,  and  William  West,  residing  at  No.  100  Madison  street  in  said 
city  of  Boston,  both  in  said  district  and  both  citizens  of  said  United 
States,  severally  depose  and  say  that  we  have  known  the  foregoing 
petitioner  y<?^«  Doe  for  five  years  last  past,^  during  which  time  he 
has  resided  in  said  city  of  Boston,  in  said  district,  and  that  he  has 
resided  within  the  state  of  Massachusetts,  in  said  district,  for  one 
year  at  least,  and  conducted  himself  and  behaved  as  a  man  of  good 
moral  character,*  attached  to  the  principles  of  the  constitution  of  the 
United  States  and  well  disposed  toward  the  good  order  and  happi- 
ness of  the  same.^ 

Richard  Roe. 
William  West. 

April  10,  1^00.  Sworn  to  by  the  above  named  witnesses  before 
the  court. 

Attest:     Calvin  Clark,  Clerk. 

(4)  Judgment  Admitting  Petitioner  to  Become  a  Citizen.^ 


1.  United  States.— Rev.  Stat.  (1878), 
§2165. 

2.  Who  may  Vouch  for  Petitioner  — 
Generally.  —  One  person  may  vouch  for 
several  petitioners.  Com.  v.  Paper,  i 
Brews.  (Pa.)  263. 

Aliens,  however,  cannot  vouch  for  a 
petitioner.  Com.  v.  Paper,  i  Brews. 
(Pa.)  263. 

8.  Residence  of  Petitioner  —  Generally. 
—  That  petitioner  has  resided  within 
the  United  States  five  years  at  least 
must  be  shown.  U.  S.  Rev.  Stat.  (1878), 
^  2165,  subs.  3;  In  rif  Merry,  14  Phila. 
(Pa.)  212,  37  Leg.  Int.  (Pa.)  354;  Exp. 
Walton,  I  Cranch  (C.  C.)  186;  Ex  p. 
Saunderson,  i  Cranch  (C.  C.)  219. 

And  an  affidavit  stating  that  "  he  has 
resided  within  the  United  States  up- 
wards of  six  years,  that  during  that 
period  he  was  absent  a  short  time  upon 
business,  but  left  his  family  in  the 
United  States.  That  he  has  resided  for 
more  than  one  year  last  past  in  Alex- 
andria, in  the  District  of  Columbia,  and 
that  during  all  the  aforesaid  time  he 
has  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of 
the  constitution  of  the  United  States, 
and  well  disposed  to  the  good  order 
and  happiness  of  the  same.  That  the 
said  Walton  removed  to  the  United 
States,   as  this   deponent    understood. 


and  doth  verily  believe,  with  the  in- 
tention of  making  the  said  states  his 
place  of  permanent  residence,  and  that 
he  hath  not  relinquished  that  inten- 
tion," was  held  insufficient  in  not  show- 
ing a  continuous  residence  during  the 
five  years  preceding  his  application. 
Exp.  Walton,  i  Cranch  (C.  C.)  186. 

Must  be  Proven  by  Witnesses.  —  Resi- 
dence of  petitioner  must  be  proven  by 
the  testimony  of  witnesses.  U.  S.  Rev. 
Stat.  (1878),  §  2165,  subs.  3;  Matter  of 
,  7  Hill  (N.  Y.)  137- 

And  the  oath  of  the  petitioner  shall 
in  no  case  be  allowed  to  prove  his  resi- 
dence.    U.  S.  Rev.  Stat.  (1878),  §  2165, 

subs.  3;  Matter  of ,  7  Hill  (N.  Y.) 

137;  U.  S.  V.  Grottkau,  30  Fed.  Rep.  672. 

4.  Proofof  Good  Moral  Character.— That 
the  applicant  has  behaved  as  a  man  of 
good  moral  character  must  be  shown. 
U.  S.  Rev.  Stat.  (1878),  §  2165,  subs.  3; 
In  re  Bodek,  63  Fed.  Rep.  813. 

5.  That  applicant  is  attached  to  the 
principles  of  the  constitution  of  the  United 
States  and  well  disposed  to  the  good 
order  and  happiness  of  the  same  must 
be  shown.  U.  S.  Rev.  Stat.  (1878),  § 
2165,  subs.  3;  In  re  Bodek,  63  Fed. 
Rep.  813. 

6.  Precedent.  —  In  Spratt  v.  Spratt,  4 
Pet.  (U.  S.)  393,  the  record  of  the  pro- 
ceedings of  the  court  was  as  follows: 
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Form  No,  14317.' 
United  States  of  America, 
District  of  Massachusetts^  to  wit : 

At  a  Circuit  Court  of  the  United  States  begun  and  holden  at  said 
Boston,  on  X.\\q  fifteenth  day  oi  April,  m  the  year  of  our  Lord  one 
thousand  nine  hundred,  to  wit,  on  the  fifteenth  day  of  April,  in  the  year 
of  our  Lord  one  thousand  nine  hundred,  the  said  John  Doe,  having 
produced  the  evidence  required  by  law,  took  the  aforesaid  oath  and 
was  admitted  to  become  a  citizen  of  the  United  States  of  America, 
and  the  court  ordered  that  record  thereof  be  made  accordingly. 

Attest,  Calvin  Clark,  Clerk. 


"  At  a  Circuit  Court  of  the  District 
of  Columbia  begun  and  held  in  and  for 
the  county  of  Washington,  at  the  city 
of  Washington,  on  the  first  Monday  of 
October,  being  the  ist  day  of  the  same 
month,  in  the  year  of  our  Lord  18^7, 
and  of  the  independence  of  the  United 
States  the  forty-sixth. 

James  Spratt,  a  native  of  Ireland, 
aged  about  thirty  years,  having  here- 
tofore, to  wit,  on  the  14th  of  May, 
18/7,  declared,  on  oath,  in  open  Court, 
that  it  was  bona  fide  his  intention  to 
become  a  citizen  of  the  United  States, 
and  to  renounce  for  ever  all  allegiance 
and  fidelity  to  every  foreign  prince, 
potentate,  state  or  sovereignty  what- 
ever, and  particularly  to  the  king  of 
the  united  kingdom  of  Great  Britain  and 
Ireland. 

And  it  now  appearing  to  the  satis- 
faction of  the  Court  by  the  testimony 
of  two  witnesses,  citizens  of  the  United 
States,  to  wit,  Samuel  N.  Smalhvood 
and  Jonathan  Prout,  that  the  said 
James  Spratt  hath  resided  within  the 
limits  and  under  the  jurisdiction  of  the 
United  States  for  five  years  at  least 
last  past,  and  within  the  county  of 
Washington  one  year  at  least  last  past, 
and  that  during  the  whole  of  that  time 
he  hath  behaved  as  a  man  of  good 
moral  character,  attached  to  the  prin- 
ciples of  the  constitution  of  the  United 
States,  and  well  disposed  to  the  good 
order  and  happiness  of  the  same  — 
the  said  James  Spratt  is  thereupon  ad- 
mitted a  citizen  of  the  United  States; 
having  taken  the  oath  '  that  he  will 
support  the  constitution  of  the  United 
States,  and  that  he  doth  absolutely  and 
entirely  renounce  and  abjure  all  alle- 
giance and  fidelity  to  every  foreign 
prince,  potentate,  state  or  sovereignty 
whatever;  and  particularly  to  the  king 
of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  whom  he  was  before  a 
subject.'     nth  of  October,  \%2i." 


1.  Certificate  must  be  granted  by  order 
of  the  court,  as  the  proceeding  is  clearly 
a  judicial  one.  A  hearing  is  required 
to  be  had  in  open  court  and  the  certifi- 
cate can  issue  only  upon  judgment 
of  the  court  and  satisfactory  proof. 
Behrensmeyer  v.  Kreitz,  135  111.  591; 
The  Acorn,  2  Abb.  (U.  S.)  434. 

The  power  conferred  by  congress 
upon  the  courts  is  judicial  and  not 
ministerial,  and  cannot  be  delegated  to 
clerks,  but  must  be  exercised  by  the 
court  itself.     Matter  of  Clark,  18  Barb. 

(N.  Y.)444- 

Hence,  naturalization  papers  issued 
by  the  clerk  without  any  order  of  the 
court  are  invalid.  Behrensmeyer  v. 
Kreitz,  135  IJl.  591. 

Proceedings  must  be  recorded,  as  they 
constitute  judicial  proceedings  of  the 
court.  Miller  v.  Reinhart,  18  Ga. 
239;  Green  v.  Salas,  31  Fed.  Rep. 
106. 

And  judgment  upon  the  petition 
must  be  formally  entered.  In  re 
Bodek,  63  Fed.  Rep.  813. 

Becord  cannot  be  entered  nunc  pro 
tunc.  It  must  be  made  before  the 
issuing  of  the  certificate.  Matter  of 
Desty  (N.  Y.  Super.  Ct.  Spec.  T.)  8  Abb. 
N.  Cas.  (N.  Y.)  250.  But  see  contra, 
to  the  effect  that  the  court  has  power  to 
perfect  the  entry  of  an  order  admitting 
a  person  to  citizenship  nuttc  pro  tu72c, 
provided  a  proper  case  has  been  made 
out.  Matter  of  Christern,  (N.  Y. 
Super.  Ct.  Spec.  T.)  56  How.  Pr. 
(N.Y.)  5. 

Inaccurate  statements  in  the  recital  of 
judgment  will  not  render  it  invalid,  as 
such  recitals  constitute  no  part  of  the 
judgment.  In  re  McCoppin,  5  Sawy. 
(U.  S.)630. 

The  form  of  judgment  adipitting  an 
alien  to  citizenship  set  out  in  the  text  is 
the  form  in  use  in  the  circuit  courts. 
Pintsch  Compressing  Co.  v.  Bergin, 
84  Fed.  Rep.  140. 
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(5)  Certificate  of  Naturalization.* 

Form  No.  1 4  3 1  8 .' 

United  States  of  America, 

District  of  New  Hampshire^  ss. 

To  all  people  to  whom  these  presents  shall  come,  Greeting: 

Know  ye,  that  at  a  District  Court  of  the  United  States,  holden  at 
Concord,  within  and  for  the  district  of  JVew  Hampshire,  on  the  tenth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  nine  hundred,  John 
Doe,  of  Concord,  in  said  district,  born  in  London,  England,  in  the 
United  Kingdo7n  of  Great  Britain  and  Ireland,  having  produced  the 
evidence  and  taken  and  subscribed  the  oath  required  by  law,  was 
admitted  to  become  a  citizen  of  the  United  States  according  to  the 
acts  of  congress  in  such  cases  made  and  provided. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court,  at  Concord,  this  tenth  day  of  April,  a.  d.  19^6), 
and  in  the  one  hundred  and  tiventy-fourth  year  of  the  independence 
of  the  United  States  of  America. 

(seal)  Calvin  Clark,  Clerk. 

2.  Minor  Under  Eighteen  Years, 
a.  Petition  of  Party. 

Form  No.  i  43  i  9.* 

United  States  of  America, 
District  of  New  Hampshire,  ss. 

To  the  Honorable  the  Judge  of  t\\t  District  Court  of  the  United  States 
within  and  for  the  District  of  New  Hampshire, 
Respectfully  represents  John  Doe,  of  Concord,  in  the  county  of 
Merrimac,  in  the  state  of  New  Hampshire,  in  said  district,  by  occupa- 
tion a  laborer,  an  alien  and  a  free  white  person,  that  he  was  born  in 
London,  England,  in  the  United  Kingaom  of  Great  Britain  and  Ireland, 
on  or  about  \h^  first  day  oi  January,  in  the  year  of  our  Lord  one 
thousand   eight  hundred  and  seventy-nine;  that  he  is  now  about  the 

1.  Precedents.  —  In  Campbell  v.Gox-  intended.  Behrensmeyer  v.  Kreitz 
don,  6  Cranch  (U.  S.)  176,  will  be  found     135  111.  591. 

a  certificate  of  naturalization  in  a  pro-         3.    United  States.  —  Any  alien  being 

ceeding  had   under  the  act  of  congress  under  the  age  of  twenty-one  years,  who 

of  January  29,  1795,  which  was  held  to  has    resided   within  the  United  States 

be  sufficient.     This  act,  however,  has  three  years  next  preceding  his  arriving 

been  repealed.     For  the  proper-form  in  at  that  age,  and  who  has  continued  to 

use  under  the  present  statute  see  supra,  reside  therein  to  the  time  of  his  making 

Form  No.  14318.  application    to   be   admitted   a   citizen 

For  form  of  certificate  of  naturaliza-  thereof,  may,  after  he  arrives  at  the  age 

tion  held  to  be  insufficient  see  Green  v.  of  twenty-one  years,  and  after  he  has 

Salas,  31  Fed.  Rep.  106.  resided   five   years   within   the  United 

2.  C/nited  States.  —  Rev.  Stat.  (1878),  States,  including  the  three  years  of  his 
§  2165.  minority,  be  admitted  a  citizen  of  the 

Mistake  in  stating  name  of  petitioner  in  United  States.  Rev.  Stat.  (1878),  ^  2167. 
certificate  will  not  invalidate  the  same  Previous  declaration  of  intention  is  not 
if  he  was  known  by  one  name  as  well  required  where  the  application  is  made 
as  another,  and  evidence  may  be  in-  by  a  minor.  U.  S.  Rev.  Stat.  (1878).  § 
iroduced  to  show  that  he  is  the  party     2167;  State  v.  Macdonald,  24  Minn.  48^ 
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age  of  twenty-one  years;  that  he  emigrated  from  said  London^  and 
arrived  at  the  city  of  Boston,  in  the  commonwealth  of  Massachusetts, 
in  the  United  States  of  America,  on  or  about  the  tenth  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  being 
then  a  minor  under  the  age  of  eighteen  years;  that  it  then  was  and 
still  is  his  bona  fide  intention  to  reside  in  and  become  a  citizen  of  the 
United  States  of  America^  and  to  renounce  all  allegiance  and  fidelity 
to  any  foreign  prince,  potentate,  state  or  sovereignty  whatsover,  and 
particularly  to  Victoria,  Queen  of  the  United  Kitigdom  of  Great  Britaiti 
and  Ireland,  whose  subject  he  has  heretofore  been. 

And  the  said  petitioner  further  represents  that  he  has  ever  since 
continued  to  reside  within  the  jurisdiction  of  said  United  States; 
that  he  has  never  borne  any  hereditary  title  or  been  of  any  of  the 
orders  of  nobility;  that  he  is  ready  to  renounce  and  abjure  all  alle- 
giance and  fidelity  to  any  foreign  prince,  potentate,  state  or  sover- 
eignty whatsoever,  and  particularly  to  Victoria,  Queen  of  the  Uiiited 
Kingdom  of  Great  Britain  and  Ireland,  whose  subject  he  has  heretofore 
been;  that  he  is  attached  to  the  principles  of  the  constitution  of  the 
United  States  of  America,  and  well  disposed  toward  the  good  order 
and  happiness  of  the  same. 

Wherefore  your  petitioner  prays  that  he  may  be  admitted  to  become 
a  citizen  of  the  said  United  States  of  America,  according  to  the  forms, 
of  the  statute  in  such  case  made  and  provided. 

John  Doe. 

April  10,  igOO.     Sworn  to  by  said  petitioner  before  said  court. 

Calvin  Clark,  Clerk. 

b.  Certificate  of  Naturalization. 

Form  No.  14320.'^ 

United  States  of  America, 
Eastern  District  of  Pennsylvania. 

Be  it  remembered  that  at  a  Circuit  Conrt  of  the  C/nited  States,  holden 
at  Philadelphia,  in  and  for  the  eastern  district  of  Pennsylvania,  in  the 
third  circuit,  on  the  eleventh  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-seven,  John  Doe,  a.  native  of  the 

1.  Intention  to  Become  a  Citizen  must  be  ing  the  year  next  preceding  his  appli- 

Alleged.  —  Petition  must  allege  that  for  cation.     Cummings'  Petition,  41  N.  H. 

three  years  next  preceding  his  applica-  270. 

tion  it  has  been  the  bona  fide  intention  Oath  of  Petitioner.  —  For  form  of  oath 

of  the  petitioner  to  become  a  citizen  of  of    petitioner   in    this    proceeding   see 

the   United    States.     U.   S.   Rev.   Stat,  supra.  Form  No.  14315. 

(1878),  g  2167;  Cummings'  Petition,  41  Oath  of  Third  Party.  —  For  form  of  oath 

N.  H.  270.  of   third    party  in   this   proceeding  see 

And  the  declaration  of  the  minor's  in-  supra.  Form  No.  14316. 

tention   to   become  a  citizen   must  be  Judgment  Admitting  Petitioner  to  Citi- 

supplemented  by  proof  that    the  peti-  zenship.  —  For  form  of  judgment  admit- 

tioner  has    for   the   designated    period  ting  petitioner  to  become  a  citizen  in  this 

actually  proposed  to  become  a  citizen  of  proceeding  see  supra.  Form  No.  I43i7' 

the  country.    In  re  Bodek,  63  Fed.  Rep.  2.    United  States.  —  Rev.   Stat.  (1878), 

813.                                        ■  fc5§  2165,-2167. 

Petitioner  need  not  allege  his  residence  And  see  also,  supra.  Form  No.  14318,. 

within  the  jurisdiction  of  the  court  dur-  and  notes  thereto. 
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United  Kingdom  of  Great  Britain  and  Ireland,  exhibited  a  petition 
praying  to  be  admitted  to  become  a  citizen  of  the  United  States,  and 
it  appearing  to  the  said  court  that  the  said  John  Doe  came  to  the 
United  States  before  he  was  of  the  age  of  eighteen  years,  and  that  he 
is  now  of  the  age  of  twenty-one  years,  and  that  he  has  continued  to 
reside  within  the  United  States  of  America  till  this  date,  from  the 
time  of  his  arrival,  and  it  further  appearing  to  the  satisfaction  of 
the  court  and  he  having  also  declared  upon  oath  that  he  has  resided 
continuously  for  more  than  five  years  within  the  United  States,  and 
that  for  the  three  years  next  preceding  his  majority  it  has  been  his 
bona  fide  intention  to  become  a  citizen  of  the  United  States  and  to 
renounce  forever  all  allegiance  to  any  foreign  prince,  potentate,  state 
or  sovereignty  whatsoever,  and  particularly  X.o  Victoria,  Queen  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  of  whom  he  was  here- 
tofore a  subject,  and  it  also  appearing  to  the  satisfaction  of  the  court 
that  said  petitioner  has  resided  one  year  and  upward  within  the 
s\.dX&  oi  Pennsylvania  and  within  the  United  States  of  America  five 
years  and  upward,  immediately  preceding  his  application,  and  that 
during  that  time  he  has  behaved  as  a  man  of  good  moral  character, 
attached  to  the  principles  of  the  constitution  of  the  United  States 
and  well  disposed  to  the  good  order  and  happiness  of  the  same,  and 
having  also  declared  on  his  solemn  oath  before  the  said  court  that  he 
would  support  the  constitution  of  the  United  States,  and  that  he  did 
absolutely  and  entirely  renounce  and  abjure  all  allegiance  and  fidelity 
to  any  foreign  prince,  potentate,  state  or  sovereignty  whatsoever, 
particularly  to  Victoria,  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  of  which  he  was  heretofore  a  subject,  and  thereupon  the 
court  admitted  the  said  John  Doe  to  become  a  citizen  of  the  United 
States  and  ordered  all  proceedings  aforesaid  to  be  recorded  by  the 
clerk  of  the  said  court,  which  was  done  accordingly. 

In  testimony  whereof  I  have  hereunto  subscribed  my  hand  and 
affixed  the  seal  of  the  said  court  at  Philadelphia,  this  eleventh  day  of 
October,  one  thousand  eight  hundred  and  ninety-seven,  in  the  one  hun- 
dred and  twenty-second  year  of  the  independence  of  the  United  States. 

(seal)  Calvin  Clark, 

Clerk  of  the  Circuit  Court  of  the  United  States. 

II.  BILL  TO  CANCEL  DECREE  OF   NATURALIZATION.^ 

1,  When  Decree  may  be  Canceled.  —  In  U.  S.  v.  Norsch,  42  Fed.  Rep.  417, 

Where    fraud    is    practiced    upon    the  it   was  held,  however,  chat  the  United 

court,  the  letters  of  naturalization  will  States     had    the    right     to    sue    in    a 

be  revoked  and  the  decree  of  the  court  federal  court  for  the  cancellation  of  a 

canceled.     U.  S.  v.  Kornmehl,  89  Fed.  certificate  of   decree  of   naturalization 

Rep.  ID.  obtained  by  fraud,  although  the  certifi- 

What  Courts  may  Cancel  Decrees.  —  A  cate  was  granted  by  a  state  court, 
federal  court  has  jurisdiction  to  set  Who  may  Bring  Petition.  —  The  United 
aside  a  decree  admitting  an  alien  to  States,  or  the  state,  or  some  one  pro- 
citizenship  only  when  made  by  such  ceeding  by  their  authority,  are  alone 
court,  and  has  no  power  to  cancel  a  authorized  to  institute  proceedings  to 
decree  made  by  a  state  court  of  com-  cancel  a  decree.  Pintsch  Compressing 
petent  jurisdiction.  U.  S.  v.  Gleason,  Co.  v.  Bergin.  84  Fed.  Rep.  140;  Mc- 
78  Fed.  Rep.  ^o^  {affirmed  in  U.  S.  v.  Carran  v.  McKenna,  156  N.  Y.  679;  50 
Gleason,  62  U.  S.  App.  311.)  N.  E.  Rep.  1119;  McCarran  v.  Cooper,  id- 
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Form  No.  14 321.' 

In  the  Circuit  Court  of  the  United  States,  ) 

in  and  for  the  Eastern  Division  of  the  >  ss. 

Eastern  Judicial  District  of  Missouri.     ) 
The  United  States  ) 

against  V  In  Equity. 

Richard  Roe.       ) 
To  the  Judges  of  the  CircuitConvtof  the  United  States  {or  the  Eastern 
Division  of  the  Eastern  Judicial  District  of  Missouri: 

The  United  States,  by  Jeremiah  Mason,  its  attorney  general,  and 
John  Haticock,  the  United  States  attorney  for  the  eastern  district  of 
Missouri,  \ix\r\^%  this  its  bill  against  Richard  Roe,  a.  resident  of  the 
city  of  St.  Louis,  in  the  division  and  district  aforesaid,  and  an  alien  and 
subject  of  the  Queen  of  the  United  Kingdo?n  of  Great  Britain  and  Ireland. 

And  thereupon  your  orator  complains  and  says  that  on  or  about 
t\i&  fifth  day  of  October,  1S88,  the  said  defendant,  who  then  was  and 
now  is  an  alien  and  a  subject  of  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  appeared  in  the  Circuit  Court  of  the  United 
States  in  and  for  the  eastern  division  of  the  eastern  judicial  district  of 
Missouri,  and  at  a  term  and  session  thereof  then  being  holden  in  the 
city  oi  St.  Louis,  within  the  division  and  district  aforesaid,  and  applied 
to  be  admitted  a  citizen  of  the  United  States. 


N.  Y.  App.  Div.  311;  Matter  of  McCar- 
ran,(C.  PI.  Spec.  T.)  8  Misc.  (N.  Y.)482; 
Matter  of  McKenna,  (C.  PI.  Spec.  T.) 
31  Abb.  N.  Cas.  (N.  Y.)  416;  In  re 
Shaw,  2  Pa.  Dist.  250;  Com.  v.  Paper, 
I  Brews.  (Pa.)  263. 

And  the  proceedings  cannot  be  main- 
tained by  a  private  individual.  Mc- 
Carran  v.  McKenna,  156  N.  Y.  679,  50 
N.  E.  Rep.  1119;  McCarran  v.  Cooper, 
16  N.  Y.  App.  Div.  311;  Matter  of  Mc- 
Carran, (C.  PI.  Spec.  T.)  8  Misc.  (N. 
Y.)  482;  Com.  V.  Paper,  i  Brews.  (Pa.) 
263. 

Collateral  Attack,  Generally.  —  Pro- 
ceedings cannot  be  attacked  collater- 
ally. Matter  of  Conner,  39  Cal.  98 
Ackerman  v.  Haenck,  147  111.  514 
Behrensmeyer  v.  Kreitz,  135  111.  591 
People  V.  McGowan,  77  111.  644;  Ray- 
mond V.  Raymond,  (Indian  Ter.  1896) 
37  S.  W.  Rep.  202;  State  v.  Macdon- 
ald,  24  Minn.  48;  McCarthy  v.  Marsh, 
5  N.  Y.  263;  Ritchie  v.  Putnam,  13 
Wend.  (N.Y.)524;  Matter  of  McKenna, 
<C.  PI.  Spec.  T.)  31  Abb.  N.  Cas.  (N. 
Y.)  416;  In  re  Contested  Elections,  2 
Brews.  (Pa.)  i;  Com.  v.  Sheriff,  i 
Brews.  (Pa.)  183;  State  v.  Hceflinger, 
35  Wis.  393;  Spratt  v.  Spratt,  4  Pet. 
<U.  S.)  393. 

In  Com.  V.  Towles,  5  Leigh  (Va.) 
743,  it  was  held  that  the  court  would 
not  be  warranted  in  looking  behind  the 


judgment  for  any  irregularity  in  the 
previous  proceedings,  unless  that  ir- 
regularity was  such  as  plainly  to  show 
that  the  terms  of  the  act  of  congress 
had  been  violated  and  those  conditions 
disregarded  only  upon  which  the  alien 
could  claim  or  the  court  be  empowered 
to  grant  naturalization. 

And  in  The  Acorn,  2  Abb.  (U.  S.) 
434,  it  was  held  that  a  judgment  of 
naturalization  cannot  be  impeached  in 
a  collateral  proceeding  for  any  facts, 
whether  involving  fraud  or  collusion, 
or  even  perjury,  where  the  facts  were 
before  the  court  and  passed  upon;  but 
where  the  facts  are  not  before  the 
court  or  involved  in  the  issue,  the  judg- 
ment may  be  impeached  collaterally. 

Where  papers  are  fraudulently  issued, 
however,  as  in  case  where  they  are 
issued  by  the  clerk  without  any  order 
of  the  court,  they  may  be  impeached  in 
the  collateral  proceedings.  Behrens- 
meyer V.  Kreitz,  135  III.  591. 

A  certificate  irregularly  issued  may 
be  set  aside  Richards  v.  McDaniel,  2 
Nott  &  M.  (S.  Car.)  351. 

1.  The  form  given  in  the  text  is  based 
upon  a  bill  filed  in  the  circuit  court  of 
the  United  States  for  the  eastern  di- 
vision of  the  eastern  judicial  district 
of  Missouri,  upon  which  bill  a  decree 
canceling  the  certificate  of  naturaliza- 
tion was  granted. 
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That,  thereupon,  said  court,  on  the  day  and  year  last  aforesaid, 
entered  up  a  decree  purporting  to  admit  said  defendant  to  be  and 
become  a  citizen  of  the  United  States  under  the  provision  of  section 
2167  of  the  Revised  Statutes  of  the  United  States,  in  and  by  which 
decree  it  is  recited,  among  other  things,  that  said  defendant  had 
proven  to  the  satisfaction  of  the  court,  by  the  testimony  of  one  William 
West,  that  he  had  arrived  in  the  United  States  a  minor  under  the  age 
of  eighteen  years;  that  he  had  resided  in  the  United  States  at  least 
five  years,  including  the  three  years  of  his  minority,  and  in  the  state 
of  Missouri  at  least  one  year  immediately  preceding  his  said  applica- 
tion, and  that  for  three  years  prior  thereto  it  had  been  bona  fide  his 
intention  to  become  a  citizen  of  the  United  States.  That,  thereupon, 
a  certified  copy  of  said  decree  as  aforesaid  was  delivered  to  said  defend- 
ant, who  ever  since  has  claimed,  by  virtue  of  said  pretended  decree, 
and  not  otherwise,  to  be  a  duly  naturalized  citizen  of  the  United 
States,  and  now  claims  that  by  virtue  of  said  proceedings  he  is  such 
citizen,  and  as  such  is  entitled  to  all  the  rights,  privileges  and  fran- 
chises of  a  citizen  of  the  United  States,  and  claims  to  be  entitled  to 
the  protection  of  the  United  States  as  a  citizen  thereof. 

Your  orator  states  and  charges  that  it  is  not  true  that  the  said 
defendant  was  a  minor  under  the  age  of  eighteen  years  when  he 
arrived  in  the  United  States;  it  is  not  nor  was  it  then  true  that  he 
had  resided  in  the  United  States  for  three  years  next  preceding  his 
arriving  at  the  age  of  twenty-one  years;  it  is  not  nor  was  it  then  true 
that  he  had  resided  in  the  United  States  at  least  five  years,  including 
the  three  years  of  his  minority;  it  is  not  nor  was  it  then  true  that  it 
had  been  bona  fide  his  intention,  for  two  years  next  preceding  the 
date  of  his  application,  to  become  a  citizen  of  the  United  States. 

And  your  orator  further  states  and  charges  that  the  decree  afore- 
said was  obtained  by  defendant  from  the  court  aforesaid  by  fraud 
and  perjury,  wilfully  and  knowingly  committed  at  and  before  the 
court  aforesaid,  which  fraud  and  perjury  was  and  is  that  the  defend- 
ant introduced  witnesses  for  the  purpose  of  obtaining  the  said  decree, 
who,  having  been  duly  sworn,  wilfully  testified  falsely  in  substance 
and  to  the  effect  following,  to  wit:  that  said  defendant  was  under 
the  age  of  eighteen  years  when  he  arrived  in  the  United  States,  and 
that  he  had  resided  in  the  United  States  three  years  next  preceding 
his  arrival  at  the  age  of  twenty-one  years,  whereas,  as  the  said  defend- 
ant and  said  witnesses  well  knew,  such  were  not  the  facts,  nor  were 
any  of  such  facts  known  to  any  of  said  witnesses. 

And  your  orator  charges  that  the  facts  aforesaid,  as  to  the  qualifi- 
cations of  defendant,  were  not  proven  or  made  to  appear  to  the 
satisfaction  of  the  court  aforesaid  by  the  testimony  of  any  witness 
who  had  any  knowledge  thereof,  nor  in  any  lawful  manner,  nor  by 
any  competent  or  lawful  testimony  whatsoever,  and  that  said  decree 
was  based  upon  the  fraudulent  and  false  testimony  aforesaid,  and 
said  court  was  induced  to  render  it  by  and  through  mistake  as  to  the 
true  facts,  as  well  as  by  the  fraud  and  perjury  aforesaid,  and  the 
imposition  practiced  upon  it  by  said  defendant. 

And  your  orator  further  charges  and  represents  that  said  defend- 
ant did  then  and  there  on  the  hearing  of  his  said  application,  make 
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and  cause  to  be  made,  in,  to  and  before  the  aforesaid  court,  with 
the  intent  to  procure  and  to  aid  in  procuring  his  naturalization,  as 
aforesaid,  and  of  the  issue  of  the  certificate  of  citizenship  to  him,  a 
false  statement  which  was  and  is  that  the  said  defendant,  at  the  time 
he  arrived  in  the  United  States,  was  under  the  age  of  eighteen  years, 
and  had  resided  in  the  United  States  three  years  next  preceding  his 
arrival  at  the  age  of  twenty-one  years,  whereas,  in  truth  and  in  fact, 
as  the  said  defendant  then  and  there  well  knew,  he  was  not,  at  the 
time  he  arrived  in  the  United  States,  under  the  age  of  eighteen 
years,  and  had  not  resided  in  the  United  States  three  years  next 
preceding  his  arrival  at  the  age  of  twenty-one  years. 

Your  orator  further  charges  and  represents  that,  for  the  purpose 
of  obtaining  said  decree,  said  defendant  did  then  and  there,  on  the 
hearing  of  said  application,  commit  a  fraud  upon  the  plaintiff 
and  said  court  by  then  and  there  intentionally  and  knowingly  con- 
cealing from  the  aforesaid  court  the  facts  that  at  the  time  he 
arrived  in  the  United  States  he  was  over  the  age  of  eighteen  years, 
and  had  not  resided  therein  three  years  next  preceding  his  arrival  at 
the  age  of  twenty-one  years,  and  by  then  and  there  intentionally 
and  knowingly  failing  and  refusing  to  make  known  to  the  afore- 
said court  the  facts  that  at  the  time  he  arrived  in  the  United 
States  he  was  over  the  age  of  eighteen  years,  and  had  not  resided 
therein  three  years  next  preceding  his  arrival  at  the  age  of  twenty- 
one  years,  and  by  then  and  there  falsely  pretending  in,  to  and  before 
the  aforesaid  court  that  at  the  time  he  arrived  in  the  United 
States  he  was  under  the  age  of  eighteen  years,  and  had  resided 
therein  three  years  next  preceding  his  arrival  at  the  age  of  twenty- 
one  years,  and  was  then  and  there  entitled  to  be  admitted  to  become 
a  citizen  of  the  United  States. 

Your  orator  further  represents  that  the  United  States  had  no 
notice  of  the  said  application  of  said  defendant  nor  of  the  hearing 
thereof,  and  was  not  represented  thereat,  and  had  no  opportunity 
to  contest  the  false  and  fraudulent  claim  of  the  defendant,  but  that 
the  proceeding  was  entirely  ex  parte  and  not  contested,  by  reason 
whereof  the  real  facts  in  the  matter  were  not  presented  to  nor  were 
they  before  the  said  court  on  said  hearing,  and  said  court  was 
imposed  upon  and  induced  by  said  false  testimony  offered  by 
defendant,  and  mistake  as  to  the  real  facts,  and  the  aforesaid 
false  and  fraudulent  pretenses  and  claims  made  by  him  and  on  his 
behalf,  and  suppression  of  the  facts  as  aforesaid,  and  by  mistake  of 
the  facts,  to  then  and  there  enter  the  decree  aforesaid  admitting 
said  defendant  to  be  a  citizen  of  the  United  States  under  said  appli- 
cation, the  said  defendant  not  being  then  and  there  entitled  to  be 
admitted  to  become  such  citizen  either  under  such  application  or 
otherwise. 

And  your  orator  also  charges  that,  at  the  time  when  he  obtained 
said  decree,  the  defendant  had  not,  as  he  well  knew,  at  least  two 
years  prior  to  his  pretended  admission,  made  the  declaration  required 
by  the  first  subdivision  of  section  2165  of  the  Revised  Statutes  of 
the  United  States,  nor  did  he  come  within  any  of  the  exceptions  or 
other  provisions  of  the  statutes  of  the  United  States,  entitling  him 
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to  said  decree.  To  the  contrary,  your  orator  charges  that  said 
defendant  procured  said  decree,  contriving  and  conniving  to  work  a 
fraud  upon  the  United  States  and  upon  the  court  by  which  the 
decree  was  granted,  and  that  defendant  accepted  it,  and  still  claims 
the  benefits  thereof,  well  knowing  that  he  was  not  then,  and  is  not 
now,  entitled  to  it,  or  to  the  benefits  thereof,  and  that  the  court  had 
been  imposed  upon,  and  had  been  induced  to  issue  it  through  mis- 
take of  the  true  facts  as  aforesaid,  and  through  the  fraud  and  impo- 
sition practiced  upon  it  as  aforesaid. 

And  your  orator  further  charges  that  the  said  pretended  decree  of 
naturalization  was  procured,  as  defendant  well  knew  at  the  time  he 
procured  and  accepted  the  same,  without  any  compliance  with  the 
laws  of  the  United  States,  and  in  fraud  thereof,  and  your  orator 
avers  and  charges  that  the  existence  of  the  fraudulent  decree  on  its 
face  entitles  the  defendant  to  exercise  the  rights  of  a  citizen  of  the 
United  States,  and  to  claim  its  protection,  whereto  he  is  not  entitled, 
and  if  the  same  remains  uncanceled  and  in  force,  it  can  be  used  in 
fraud  of  the  United  States,  and  of  persons  relying  thereon  as  a  valid 
decree. 

Your  orator  therefore  prays  that  the  said  defendant  may  be  com- 
pelled to  answer  all  and  singular  the  premises  in  this  bill  (but  not 
under  oath,  answer  under  oath  being  hereby  expressly  waived). 
And  your  orator  prays  that  the  decree  of  naturalization  aforesaid  be 
declared  null  and  void;  that  the  said  defendant  be  required  to  sur- 
render up  the  certified  copy  thereof  delivered  to  him;  that  he  be 
forever  restrained  and  enjoined  from  setting  up  or  claiming  any 
rights,  privileges,  benefits  or  advantages  whatsoever  under  said 
decree,  and  that  your  orator  shall  have,  generally,  such  other  and 
further  relief  as  the  circumstances  and  nature  of  the  case  may 
require. 

Therefore,  that  your  honors  will  grant  unto  your  orator  the  writ 
of  subpoena  issuing  out  of  and  under  the  seal  of  this  court, 
to  be  directed  to  said  Richard  Roe  commanding  him  by  a  certain  day 
to  appear  before  your  honors,  in  the  court  aforesaid,  and  then  and 
there  answer  the  premises  and  abide  the  order  and  decree  of  the 
court. 

Jeremiah  Mason,  Attorney  General, 

and 
John  Hancock,  United  States  Attorney, 
Eastern  District  of  Missouri,  Counsel  for  Plaintiff. 


III.  CRIMINAL  PROCEEDINGS.! 


1.  Jurisdiction  of  Criminal  Proceedings.         In   Rump  v.  Com.,   30  Pa.  St.  475, 

—  Perjury  committed  in  a  naturaliza-  however,  it  was  held  that  perjury  in 

lion  proceeding  before  a  state  court  is  naturalization    cases    was    perjury   at 

an   offense    against    the   laws   of    the  common    law   and   punishable   in    the 

United  Stales  and  within  the  exclusive  state  courts.     And  it  may  also  be  an 

jurisdiction  of  the  United  States  courts,  offense  against  the  laws  of  the  United 

People    V.    Sweetman,    (Supreme    Ct.  States,  and  if  so  may  be  punished  in 

Gen.  T.)  3  Park.  Critn.  (N.  Y.)  358.  the  federal  courts. 
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1.  Perjury  by  Witness  in  Proceedings  to  Obtain 
Naturalization  Certificate. 

Form  No.  14322.' 

United  States  of  America,  ) 

Eastern  Division  of  the  Eastern  Judicial  District  of  Missouri.  \ 

In  the  District  Court  of  the  United  States,  in  and  for  said  Division 
of  said  District,  at  the  May  Term  thereof,  a,  d.  \2>89. 

First  Count.  The  grand  jurors  of  the  United  States,  duly  empan- 
eled, sworn  and  charged  to  inquire  in  and  for  the  eastern  division  of 
the  eastern  judicial  district  of  Missouri,  upon  their  oaths  present:* 


ss. 


And  in  State  v.  Whittemore,  50  N. 
H.  245,  it  was  held  that  a  state  court 
has  jurisdiction  of  indictments  for  per- 
jury committed  in  a  state  court  in  pro- 
ceedings for  naturalization,  under  the 
laws  of  the  United  States.  In  this 
case  the  court  said:  "  False  swearing 
in  a  Slate  court,  if  allowed  to  go  un- 
punished, has  a  tendency  to  impair 
the  general  usefulness  of  the  tribunal 
and  the  dignity  of  the  state.  If  it  is  to 
be  optional  with  the  prosecuting  offi- 
cersof  the  general  government  whether 
perjury  in  the  state  court  is  to  be  pun- 
ished, we  have  the  extraordinary  spec- 
tacle of  a  state  unable  to  punish  an 
offense  committed  in  its  own  courts. 
It  would  certainly  seem  almost  as 
proper  that  the  slate  courts  should 
have  power  to  punish  a  witness  who 
has  testified  falsely  before  them  in  a 
naturalization  case,  as  that  they  should 
have  the  power  to  punish  contempt  of 
court  committed  during  the  pendency 
of  such  a  case."  In  reply  to  the  ar- 
gument that  the  respondent,  if  pun- 
ished in  a  state  court,  was  still  liable  to 
punishment  under  the  United  States 
law,  and  thus  may  be  punished  twice 
for  the  same  offense,  the  court  quoted 
the  reasoning  of  Grier,  J.,  in  Moore  v. 
Illinois,  14  How.  (U.  S.)  13:  "An 
offense,  in  its  legal  signification,  means 
the  transgression  of  a  law.  A  man  may 
be  compelled  to  make  reparation  in 
damages  to  the  injured  party,  and  may 
be  liable  also  to  punishment  for  a  breach 
of  the  public  peace  in. consequence  of 
the  same  act;  and  may  be  said,  in  com- 
mon parlance,  to  be  twice  punished  for 
the  same  offense.  Every  citizen  of  the 
United  States  is  also  a  citizen  of  a  state 
or  territory.  He  may  be  said  to  owe 
allegiance  to  two  sovereigns,  and  may 
be  liable  to  punishment  for  an  infrac- 
tion of  the  laws  of  either.  The  same 
act  may  be  an  offense  or  transgression 


of  the  laws  of  both.  Thus,  an  assault 
upon  the  marshal  of  the  United  States, 
and  hindering  him  in  the  execution  of 
legal  process,  is  a  high  offense  against 
the  United  States,  for  which  the  per- 
petrator is  liable  to  punishment;  and 
the  same  act  may  be  also  a  gross  breach 
of  the  peace  of  the  state,  a  riot,  assault, 
or  a  murder,  and  subject  the  same 
person  to  a  punishment,  under  the 
State  laws,  for  a  misdemeanor  or 
felony.  That  either  or  both  may,  if 
they  see  fit,  punish  such  an  offender, 
cannot  be  doubted.  Yet  it  cannot  be 
truly  averred  that  the  offender  has 
been  twice  punished  for  the  same 
offense,  but  only  that  by  one  act  he  has 
committed  two  offenses,  for  each  of 
which  he  is  justly  punishable.  He 
could  not  plead  the  punishment  by  one, 
in  bar  to  a  conviction  by  the  other; 
consequently,  this  court  has  decided,  in 
the  case  of  Fox  v.  Ohio,  5  How.  (U.  S.) 
410,  that  a  state  may  punish  the  offense 
of  uttering  or  passing  false  coin,  as  a 
cheat  or  fraud  practiced  on  its  citizens; 
and  in  the  case  of  the  U.  S.  v.  Mari- 
gold, 9  How.  (U.  S.)  560,  that  Congress, 
in  the  proper  exercise  of  its  authority, 
may  punish  the  same  act  as  an  offense 
against  the  United  States." 

Requisites  of  Indictment  —  Generally.  — 
For  the  formal  parts  of  an  indictment  in 
a  particular  jurisdiction  see  the  title  In- 
dictments, vol.  9,  p.  615. 

Surplusage.  —  An  allegation  that  the 
defendant  committed  a  certain  crime, 
naming  it.  where  the  statute  does  not 
declare  the  offense  to  be  that  crime,  will 
be  treated  as  surplusage.  U.  S.  v.  Leh- 
man, 39  Fed.  Rep.  768. 

1.    United  States. — Rev.    Stat.  (1878), 

§S  5395.  5425,  5427. 

Joinder  of  Counts.  —  The  offense  de- 
fined under  U.  S.  Rev.  Stat.  (137S),  § 
5395,  is  a  felony,  hence  counts  under 
that  section   are    properly  joined   with 
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That  heretofore,  to  wit:  on  thejifth  day  of  the  month  of  Novetnber, 
in  the  year  of  our  Lord  eighteen  hundred  and  eighty-eight,  at  said 
division  of  said  district,  one  Michael  Maioney,  late  of  said  division  of 
said  district,  who  was  then  over  the  age  of  ticenty-one  years  and  an 
alien,  and  not  then  and  there  entitled  to  be  admitted' to  become  a 
citizen  of  the  United  States  under  his  application  therefor  hereinafter 


counts  under  U.  S.  Rev.  Stat.  (1878), 
§§  5425.  5427.  U.  S.  V.  Lehman,  39 
Fed.  Rep.  768. 

Construction  of  Statute.  —  Perjury  as 
applied  to  naturalization  proceedings 
must  be  considered  with  reference  to 
oaths  which  the  statute  requires  the 
applicant  to  make.  U.  S.  v.  Grottkau, 
30  Fed.  Rep.  672. 

Indictment  for  perjury  will  lie  against 
a  third  party  who  falsely  swears  that 
the  petitioner  has  resided  the  required 
time  within  the  jurisdiction  of  the  court. 
U.  S.  V.  Lehman,  39  Fed.  Rep.  49. 

Indictment  for  perjury  will  not  lie  where 
the  petitioner  falsely  states  that  he  has 
lived  during  the  year  last  past  before 
his  application  within  the  jurisdiction 
of  the  court,  as  the  oath  of  the  peti- 
tioner is  not  admissible  to  prove  his 
residence.  U.  S.  v.  Lehman,  39  Fed. 
Rep.  768;  U.  S.  V.  Grottkau,  30  Fed. 
Rep.  672. 

Declaration  of  petitioner  need  not  be  set 
out  where  the  indictment  chargts  him 
with  perjury  in  his  declaration  of  in- 
tention. U.  S.  V.  Walsh.  22  Fed.  Rep. 
644. 

Designation  of  Court.  —  Where  it  is  dis- 
tinctly stated  in  the  indictment  that  the 
application  of  the  respondent  to  be- 
come a  citizen  was  before  "  the  district 
court  of  the  said  United  States,  then 
and  there  holden  at  said  Boston,  within 
and  for  the  said  district  of  Massachu- 
setts," it  is  a  sufficient  designation  of 
the  court.  U.  S.  v.  Walsh,  22  Fed. 
Rep.  644. 

Facts  constituting  the  fraud  must  be 
averred  in  the  indictment,  and  averring 
that  the  facts  were  unknown  to  the 
grand  jury  is  not  sufficient.  U.  S.  v. 
Lehman,  39  Fed.  Rep.  768. 

That  Oath  was  Taken  Before  the  Court.— 
Where  the  indictment  states  that  "  the 
said  Walsh  did  then  and  there,  in  the 
said  matter  and  proceeding,  swear 
falsely  and  make  oath  before  said 
court,"  it  is  a  distinct  averment  that 
the  oath  was  made  before  the  court. 
The  statute  does  not  require  the  indict- 
ment to  show  what  oath  was  taken,  but 
the  substance  of  the  offense  charged 
with  proper  averments   to   falsify  the 
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matter  wherein  the  perjury  was  as. 
signed.  U.  S.  v.  Walsh,  22  Fed.  Rep. 
644. 

That  deputy  clerk  was  authorized  to  ad- 
minister an  oath  to  the  defendant  need 
not  be  charged,  where  the  court  in 
which  the  oath  was  administered  is  so 
located  with  respect  to  that  in  which 
the  indictment  is  brought  that  the  lat- 
ter court  is  bound  to  take  judicial 
notice  of  the  powers  and  authority  of 
the  clerk  of  the  former  court.  U.  S.  v. 
Lehman,  39  Fed.  Rep.  49. 

But  where  oath  is  taken  before  some 
officer  of  whose  power  to  administer 
oaths  the  court  is  not  bound  to  take 
judicial  notice,  the  indictment  must 
aver  that  the  officer  was  authorized  to 
administer  the  oath.  U.  S.  v.  Lehman, 
39  Fed.  Rep.  49. 

That  deputy  clerk  was  appointed  as  re- 
quired by  the  statute  need  not  be  shown. 
It  is  not  necessary  to  allege  the  steps 
taken  by  which  the  offiter  became  a 
deputy  clerk.  U.  S.  v.  Lehman,  39 
Fed.  Rep.  49. 

That  false  affidavit  was  subsequently 
used  need  not  be  alleged.  Where  de- 
fendant is  charged  with  making  a  false 
affidavit  relative  to  an  application  for 
naturalization  thereafter  to  be  made  to 
a  court,  naming  it,  and  that  defend- 
ant at  the  time  of  making  the  affidavit 
was  sworn  as  a  witness  in  support  of 
said  application,  it  is  sufficient.  State  v. 
Whittemore,  50  N.  H.  245. 

Precedent.  —  In  People  v.  Sweetman, 
(Supreme  Ct.  Gen.  T.)  3  Park.  Crim.  (N. 
Y.)  358,  the  following  indictment  for 
perjury  in  a  naturalization  proceeding 
is  set  out: 
"''Lewis  County,  ss: 

The  jurors  of^he  people  of  the  State 
of  New  York,  in  and  for  the  body  of  the 
county  of  Lewis,  to  wit:  {reciting  the 
names  of  the  jurors),  good  and  lawful 
men  of  the  said  county  of  Lewis,  then 
and  there  being  sworn  and  charged  to 
inquire  for  the  people  of  the  State  of 
Neio  York,  and  for  the  body  of  the 
county  of  Lewis,  do  upon  their  oath 
present:  That  heretofore,  to  wit,  on  the 
twenty-seventh  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight 
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mentioned,  appeared  in  open  court,  to  wit:  at  and  before  and  in  the 
St.  Louis  Court  of  Criminal  Correction^  at  a  session  or  term  thereof 
then  being  holden  at  the  court-house  thereof  in  the  city  of  St.  Louis, 
state  of  Missouri,  and  within  said  division  of  said  district,  which  said 
last  named  court  was  then  and  there  a  court  of  record  of  the  state  of 
Missouri,  having  common-law  jurisdiction  and  a  seal  and  clerk,* and 
did  then  and  there  unlawfully  apply  to  said  last  named  court  to  be 


hundred  and  fijty-three,  at  a  County 
Court  of  the  said  county  of  Lewis, 
holden  at  the  court-house  in  Martins- 
burgh,  in  and  for  said  county  of  Lewis, 
by  and  before  the  Honorable  Francis 
Leger,  then  county  judge  of  said  county 
of  Lewis,  and  judge  of  said  court,  one 
James  Catillay,  who  was  then  and  there 
an  alien  and  subject  of  the  government 
of  Germany,  and  not  a  citizen  of  the 
United  States,  made  application  to  said 
court,  and  made  and  filed  and  pre- 
sented his  declaration  in  writing,  and 
on  oath  in  open  court,  of  his  intention 
to  become  a  citizen  of  the  United  States 
in  due  form  of  law,  and  said  County 
Court  had  full  and  perfect  jurisdiction 
and  authority  over  the  subject  matter 
of  said  application,  and  that  the  said 
James  Catillay  did  then  and  there  apply 
to  and  petition  said  court  to  be  natural- 
ized and  to  become  a  citizen  of  the 
United  States,  and  that  at  the  said 
County  Court  last  aforesaid,  which  was 
a  court  of  record,  to  wit,  on  the  twenty- 
seventh  day  of  September  aforesaid,  on 
said  petition  and  application,  it  then 
and  there  became  and  was  a  material 
question  whether  the  ^zXdi.  James  Ca- 
tillay had  then  and  there  resided  within 
the  limits  and  under  the  jurisdiction  of 
the  United  States  for  five  years  then 
last  past,  and  whether  the  saidya/«^j 
Catillay,  for  one  year  then  last  past, 
had  resided  within  the  State  of  New 
York,  and  whether,  during  the  same 
period,  the  s^xA  James  Catillay  had  be- 
haved himself  as  a  man  of  good  moral 
character,  attached  to  the  principles  of 
the  constitution  of  the  United  States, 
and  well  disposed  to  the  good  order 
and  happiness  of  the  same,  and  whether 
at  the  time  the  saidy^w^j  Catillay  ar- 
rived in  the  United  States,  he  had  at- 
tained his  eighteenth  year;  and  the 
jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  Patrick 
Siveetman,  late  of  the  town  of  Croghan, 
heretofore,  to  wit,  on  the  said  twenty- 
seventh  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  fifty-three,  to  wit,  at  said  County 
Court,  to  wit,  at  Martinsburgh,  in  said 


zownXy  ol  Lewis,  wickedly,  maliciously, 
unlawfully  and  feloniously  contriving 
and  intendinij  unjustly,  fraudulently, 
feloniously  and  unlawfully  to  procure 
the  naturalization  of  the  saidyawi^j' 
Catillay,  an  alien  as  aforesaid,  and  to 
procure  his  admission  as  a  citizen  of 
the  United  States,  came  in  his  proper 
person  before  the  said  C(5im«/j' Court,  to 
wit,  before  the  said  Francis  Seger, 
county  judge  as  aforesaid,  and  then  and 
there  in  open  court  produced  a  certain 
affidavit,  in  writing,  of  him,  the  said 
Patrick  Sweetman,  and  then  and  there 
in  open  court,  before  Harrison  Barnes, 
who  was  then  and  there  county  clerk  of 
said  county  of  Lewis,  and  clerk  of  said 
County  Court,  in  due  form  of  law  was 
sworn  and  took  his  corporal  oath  upon 
the  Holy  Gospel  of  God,  concerning 
the  truth  of  the  matter  contained  in  the 
said  affidavit,  he  the  said  Harrison 
Barnes,  clerk  as  aforesaid,  then  and 
there  having  lawful  and  competent 
power  and  authority  to  administer  the 
said  oath  to  the  said  Patrick  Srveetman 
in  that  behalf,  and  that  the  said  Patrick 
Sweettnan  being  so  sworn  as  aforesaid, 
not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  then  and 
there  in  open  court,  upon  his  oath 
aforesaid,  before  the  said  Harrison 
Barnes,  clerk  as  aforesaid,  the  said 
Harrison  Barnes  then  and  there  having 
lawful  and  competent  power  and  au- 
thority to  administer  the  said  oath  to 
the  said  Patrick  Sweetman  in  that  be- 
half, falsely,  corruptly,  knowingly, 
willfully  and  maliciously,  in  and  by 
his  said  affidavit  in  writing,  did  depose 
and  swear,  among  other  things,  in  sub- 
stance and  to  the  effect  following,  that 
is  to  say:  xhdX James  Catillay,  meaning 
the  said  James  Catillay  above  men- 
tioned, had  resided  within  the  limits 
and  under  the  jurisdiction  of  the  United 
States  for  five  years  then  last  past,  and 
for  one  year  then  last  past  within  the 
State  oi  New  York,  and  that  during  the 
same  period  he  had  behaved  himself  as 
a  man  of  good  moral  character,  attached 
to  the  principles  of  the  constitution  of 
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admitted  to  become  a  citizen  of  the  United  States  under  the  pro- 
visions of  section  2167  of  the  Revised  Statutes  of  the  United  States 
relating  to  the  naturalization  of  an  alien  under  the  age  of  twenty-one 
years,  who  had  resided  within  the  United  States  three  years  next 
preceding  his  arrival  at  that  age,  and  who  had  continued  to  reside 
therein  to  the  time  he  made  application  to  be  admitted  to  become, 
and  be  a  citizen  thereof,  after  having  arrived  at  the  age  of  twenty- 
one  years,  and  after  he  had  resided  five  years  within  the  United  States 


the  United  States,  and  well  disposed  to 
the  good  order  and  happiness  of  the 
same;  and  that  at  the  time  the  said 
James  Catillay  arrived  in  the  United 
States,  he  had  not  attained  his  eigh- 
teenth year,  as  in  and  by  the  said  affi- 
davit of  the  said  Patrick  Sweetman,  filed 
in  the  county  clerk's  office  of  the  said 
county  oi  Leivis,  more  fully  and  at  large 
appears,  which  affidavit  is  in  the  words 
and  figures  following,  that  is  to  say: 
State  oi  New  York,  Lewis  County,  ss: 

Patrick  Siveetman,  of  said  county, 
being  duly  sworn,  doth  depose  and 
say:  That  he  is  a  citizen  of  the  United 
States;  that  he  is  well  acquainted  with 
the  above  named  James  Catillay,  and 
that  the  said  Jatnes  Catillay  has  re- 
sided within  the  limits  and  under  the 
jurisdiction  of  the  United  States  for 
five  years  last  past,  and  for  one  year 
last  past  within  the  State  of  AVw  York; 
and  that  during  the  same  period  he 
has  behaved  himself  as  a  man  of  good 
moral  character,  attached  to  the  prin- 
ciples of  the  constitution  of  the  U'nited 
States,  and  well  disposed  to  the  good 
order  and  happiness  of  the  same. 
And  he  further  saith,  that  at  the  time 
the  said  James  Catillay  arrived  in  the 
United  States  he  had  not  attained  his 
eighteenth  year. 

Patrick  Sweetman. 

Sworn  in  open  court,  the  2jth  day  of 
September,  iS/j",  before  me, 

H.  Barnes,  Clerk. 

Whereas,  in  truth  and  in  fact,  the 
said  James  Catillay,  at  the  time  the 
said  Patrick  Sweetman  took  his  said 
oath  and  made  his  affidavit  aforesaid, 
had  no  residence  within  the  limits  and 
under  the  jurisdiction  of  the  United 
States  for  five  years  then  last  past,  and 
for  one  year  last  past  within  the  State 
of  N^ew  York;  and  whereas,  in  truth 
and  in  fact,  the  said  James  Catillay, 
during  the  same  period,  had  not  be- 
haved himself  as  a  man  of  good  moral 
character,  attached  to  the  principles  of 
the  constitution  of  the  United  States, 
and  well  disposed  to  the  good  order  and 
happiness  of  the  same;  and  whereas. 


at  the  time  the  said  James  Catillay  ar- 
rived in  the  United  States  he  had  at- 
tained his  eighteenth  year;  and  whereas, 
the  same  affidavit  was  in  all  respects 
utterly  false  and  untrue  at  the  time 
the  said  Patrick  Sweetman  so  made  and 
swore  to  the  same;  and  whereas,  the 
said  Patrick  Sweetman.  at  the  time  he 
so  swore  to  and  made  the  same,  well 
knew  the  same  to  be  utterly  false  and 
untrue;  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that 
the  said  Patrick  Sweetman,  on  the 
twenty-seventh  day  of  Septetnber,  in  the 
year  last  aforesaid,  to  wit,  at  Martins- 
burgh,  in  the  county  aforesaid,  at  the 
said  County  Court  aforesaid,  in  open 
court,  which  had  full  and  competent 
jurisdiction  over  the  subject  matter  of 
said  application,  before  the  said  Har- 
rison Barnes,  clerk  of  said  county  and 
court  as  aforesaid  (the  said  Harrison 
Barnes,  clerk  as  aforesaid,  then  and 
there  having  such  power  and  authority 
as  aforesaid),  by  his  own  act  and  con- 
sent, and  of  his  own  most  wicked  and 
corrupt  mind,  and  in  manner  and  form 
aforesaid,  falsely,  wickedly,  willfully 
and  corruptly,  did  commit  willful  and 
corrupt  perjury,  to  the  great  dis- 
pleasure of  Almighty  God,  in  con- 
tempt of  the  people  of  the  State  of  New 
York,  and  their  laws,  to  the  evil  and 
pernicious  example  of  all  others  in 
like  case  offending,  and  against  the 
peace  of  the  people  of  the  State  of 
A^ew  York  and  their  dignity. 

E.  S.  Merrill,  District  Attorney." 
On  trial,  a  verdict  of  guilty  was  ren- 
dered. The  supreme  court,  to  which 
the  case  was  removed,  held,  however, 
that  the  court  of  oyer  and  terminer 
had  no  jurisdiction  to  try  the  defend- 
ant, as  the  offense  was  exclusively 
within  the  jurisdiction  of  the  federal 
court.  It  was  further  held  by  Pratt,  J., 
in  the  dissenting  opinion,  that  the  in- 
dictment should  have  alleged  that  the 
oath  alleged  to  have  been  falsely  taken, 
was  taken  by  the  witness  on  oral  ex- 
amination before  the  court  and  not  in 
affidavits  previously  prepared. 


12  E.  of  F.  P.  — 66. 
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including  the  three  years  of  his  minority,  without  having  made  the 
declaration  required  in  the  first  condition  of  section  2165  of  said 
statutes  of  his  bona  fide  intention  to  become  such  citizen,  at  least  two 
years  prior  to  the  making  of  such  application,  upon  further  declaring 
on  oath  and  proving  to  the  satisfaction  of  the  court  that  for  two  years 
next  preceding  it  had  been  his  bona  fide  intention  to  become  a  citizen 
of  the  United  States; 

And  the  grand  jurors  aforesaid,  on  their  oaths  aforesaid,  do  fur- 
ther present:  that  one^  James  Sullivan,  late  of  said  division  of  said 
district,  did  then  and  there  unlawfully,  knowingly,  fraudulently  and 
feloniously  contriving  and  intending  then  and  there  unlawfully, 
knowingly,  fraudulently  and  feloniously  to  procure  the  naturalization 
of  the  said  Michael  Maloney,  came  and  appeared  in  his  own  proper 
person  before  said  last  named  court  to  testify  for  and  on  behalf  of 
the  said  Michael  Maloney,  concerning  the  qualifications  of  him,  the 
said  Michael  Maloney,  to  be  admitted  to  become  a  citizen  of  the 
United  States,  under  the  provisions  of  said  section  2167  of  said  stat- 
utes; and  the  said  James  Sullivan,  then  and  there  in  open  court,  Hy 
Henry  Trigg,  the  deputy  clerk  of  said  last  named  court,  in  due  form 
of  law  was  sworn  and  did  take  his  corporal  oath  to  testify  and  the 
truth  to  speak  of,  concerning  and  touching  the  qualifications  of  him, 
the  said  Michael  Maloney,  to  be  admitted  to  become  a  citizen  of  the 
United  States  (the  said  deputy  clerk  then  and  there  having  lawful 
authority  to  administer  said  oath  to  him,  the  ssad  fatnes  Sullivan'); 
and  it  then  and  there  became  and  was  material  in  and  before  said 
last  named  court,  in  determining  upon  the  said  application  of  said 
Michael  Maloney,  then  and  there  pending  before  said  last  named 
court  to  become  naturalized,  to  inquire  and  determine  whether  the 
said  Michael  Maloney,  at  the  time  when  he  arrived  in  the  United 
States,  was  under  the  age  of  eighteen  years,  and  whether  he  had 
resided  in  the  United  States  three  years  next  preceding  his  arrival  at 
the  age  of  twenty-one  years,  and  whether  he  had  continued  to  reside 
therein  from  the  time  of  his  arrival  in  the  United  States  to  the  time 
he  made  said  application  to  be  admitted  to  become  a  citizen  of  the 
United  States,  and  whether  he  had,  on  the  day  and  year  last  afore- 
said, resided  five  years  within  the  United  States  including  the  three 
years  of  his  said  minority,  and  whether  he  had,  on  the  day  of  his 
application  aforesaid,  resided  in  said  state  of  Missouri  one  year,  and 
whether  for  two  years  next  preceding  it  had  been  his  bona  fide  inten- 
tion to  become  a  citizen  of  the  United  States,  and  whether  he  was 
then  entitled  to  be  admitted  to  become  a  citizen  of  the  United  States, 
and  to  make  such  residence  by  him  appear  to  the  satisfaction  of  the 
court  last  named  otherwise  than  by  his  own  oath  to  prove  the  same; 
and  the  said  James  Sullivan,  having  been  so  sworn  as  aforesaid,  did 
then  and  there,  in  that  behalf  aforesaid,  unlawfully,  willfully  and  cor- 
ruptly, knowingly  and  feloniously  swear  falsely  and  falsely  make  an 
oath  and  testify  and  say  in  that  behalf  aforesaid,  among  other  things, 
in  substance  and  to  the  effect  following,  that  is  to  say:  That  he,  the 
said  James  Sullivan,  had  known  the  said  Michael  Maloney  for  five 
years  and  more,  and  that  the  said  Michael  Maloney,  at  the  time  when 
he  arrived  in  the  United  States,  was  under  the  age  of  eighteen  years» 
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and  that  he  had  resided  in  the  United  States  three  years  next  pre- 
ceding his  arrival  at  the  age  of  twenty-one  years,  and  that  he  had 
continued  to  reside  therein  from  the  time  of  his  said  arrival  in  the 
United  States  to  the  time  he  made  said  application  to  be  admitted  to 
become  a  citizen  of  the  United  States,  and  that  he  had,  on  the  said 
day  and  year  of  his  making  application  aforesaid,  resided  five  years 
within  the  United  States  including  the  three  years  of  his  said  minority, 
and  that  he  had,  on  the  day  and  year  last  named,   resided  in  the 
state  of  Missouri  one  year,  and  that  for  two  years  next  preceding  it 
had  been  his  bona  fide  intention  to  become  a  citizen  of  the  United 
States,  and  that  he  was  then  entitled  to  be  admitted  to  become  a  citi- 
zen of  the  United  States;  whereas,  in  truth  and  in  fact,  as  he,  the 
s^\^  James  Sullivan,  then  and  there  well  knew,  he  had  not  known  the 
said  Michael  Maloney  for  five  years,  and  the  said  Michael  Maloney 
was  not  at  the  time  when  he  arrived  in  the  United  States  under  the 
age  of  eighteen  years,  and  had  not  resided  in  the  United  States  three 
years  next  preceding  his  arrival  at  the  age  of  twenty-one  years,  and 
had  not  continued  to  reside  therein  from  the  time  of  his  arrival  in  the 
United  States  to  the  time  he  made  said  application  to  be  admitted  to 
become  a  citizen  of  the  United  States,  and  had  not,  on  the  said  day 
and  year  of  his  making  application  as  aforesaid,  resided  five  years 
within  the  United  States  including  the  three  years  of  his  said  minority, 
and  had  not,  on  the  day  and  year  last  named  resided  in  said  state  of 
Missouri  one  year,  and  was  not  then  and  there  entitled  to  become  a 
citizen  of  the  United  States,  and  it  had  not  been  his  bona  fide  inten- 
tion for  two  years  next  preceding  to  become  a  citizen  of  the  United 
States;  contrary  to  the  form  of  the  statutes  of  the  United  States  in 
such  case  made  and  provided,  and  against  its  peace  and  dignity. 

Second  Count.  And  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present:  That  the  said /^/w^j  ^«//;z;a«,  late  of 
said  division  of  said  district,  afterward,  to-wit:  on  the  day  and  year 
aforesaid,  at  said  division  of  said  district,  did  then  and  there  feloni- 
ously, knowingly  and  intentionally  aid  and  abet  the  aforesaid  Michael 
Maloney,  late  of  said  division  of  said  district,  who  was  then  over  the 
age  of  twenty-one  years,  an  alien  and  not  entitled  then  and  there  to 
be  admitted  to  become  a  citizen  of  the  United  States  under  the  pro- 
visions of  said  section  2167  of  said  statutes  of  the  United  States,  in 
the  commission  of  a  felony  denounced  in  section  5425  of  said  stat- 
utes, which  said  felony  committed  by  said  Michael  Maloney  was  and 
is,  that  heretofore,  to-wit:  on  the  day  and  year  aforesaid,  the  said 
Michael  Maloney  did  then  and  there  unlawfully,  knowingly  and  feloni- 
ously, falsely  and  fraudulently,  by  a  false  statement  knowingly  made 
with  intent  to  procure  and  to  aid  in  procuring  the  issue  thereof, 
obtain,  accept  and  receive  from  the  aforesaid  Saint  Louis  Court  of 
Criminal  Correction,  a  certificate  of  citizenship  admitting  him,  the 
said  Michael  Maloney,  to  become  and  be  a  citizen  of  the  United 
States,  which  said  certificate  was  then  and  there  issued  to  him,  said 
Michael  Maloney,  by  the  said  last  named  court,  under  the  provisions  of 
said  section  2167  of  said  statutes,  and  which  said  certificate  of  citizen- 
ship was  then  and  there  known  by  said  Michael  Maloney  and  said 
James  Sullivan  and  each  of  them,  to  have  been  procured  from  said 
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last  named  court  by  such  false  statement  then  and  there  knowingly 
made  in,  to  and  before  said  last  named  court,  with  the  fraudulent 
and  felonious  intent  to  procure  and  to  aid  in  procuring  the  issue  of 
said  certificate  of  citizenship,  which  said  false  statement  was  and  is, 
that  the  said  Michael  Maloney,  at  the  time  he  arrived  in  the  United 
States  was  under  the  age  of  eighteen  years,  and  had  resided  in  the 
United  States  three  years  next  preceding  his  arrival  at  the  age  of 
twenty-one  years,  and  that  for  two  years  next  preceding  it  had  been 
his  bona  fide  intention  to  become  a  citizen  of  the  United  States, 
whereas,  in  truth  and  in  fact,  as  the  said  Michael  Maloney  and  the 
S2^\A  Jatnes  Sullivan  and  each  of  them  then  and  there  well  knew,  the 
said  Michael  Maloney  was  not,  at  the  time  he  arrived  in  the  United 
States,  under  the  age  of  eighteen  years,  and  had  not  resided  in  the 
United  States  three  years  next  preceding  his  arrival  at  the  age  of 
twenty-one  years,  and  that  it  had  not  been  his  bona  fide  intention 
for  two  years  next  preceding  to  become  a  citizen  of  the  United 
States,  contrary  to  the  form  of  the  statutes  of  the  United  States  in 
such  case  made  and  provided,  and  against  its  peace  and  dignity. 

Geo.  D.  Reynolds, 
United  States  Attorney,  Eastern  District  of  Missouri. 

2.  Selling'  or  Disposing"  of  Certificate  of  Naturalization  to 
a  Person  Other  than  the  Person  for  Whom  it  was 
Originally  Issued. 

Form  No.  14323.' 

{Commencing  as  in  Form  No.  lJf326,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  intentionally  and  unlawfully  sell  and  dis- 
pose of,  to  one  William  West,  a  certain  certificate  of  citizenship, 
issued  under  the  provisions  of  section  2165  of  the  Revised  Statutes 
of  the  United  States,  relating  to  the  naturalization  of  an  alien,  by 
the  St.  Louis  Court  of  Criminal  Correction,  a  court  of  record  of  the 
state  of  Missouri,  having  common-law  jurisdiction  and  a  seal  and 
clerk,  within  said  division  of  said  district,  said  certificate  being  dated 
the  tenth  day  of  April  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-seven,  and  showing  that  one  Francis  Fern,  before 
the  day  last  aforesaid  an  alien,  to  have  been  naturalized  and  to  have 
been  admitted  a  citizen  of  the  United  States  on  the  day  last  afore- 
said, said  certificate  being  in  words  and  figures  as  follows:  {Here  set 
out  a  copy  of  the  certificate^,  the  said  William  Westhemg  then  and  there 
a  person  other  than  the  person  for  whom  said  certificate  was  origi- 
nally issued,  he,  the  sdJxd  John  Doe,  then  and  there  well  knowing  the 
said  William  West  to  be  a  person  other  than  the  person  for  whom 
said  certificate  of  citizenship  was  originally  issued,  contrary  to  {con- 
tinuing and  concluding  as  in  Form  No.  H826). 

1.    United  States.  —Rev.   Stat.  (1878),  v.  Makins,  3  Am.  L.  Rev.   777,  26  Fed. 

§  5424.  Cas.    No.    15710,  it  was  held  that    the 

Offense  a  Misdemeanor,  —  This  offense,  certificate  of  citizenship  referred  to  in 

not  being  declared  a  felony,  amounts  U.  _S.   Rev.  Stat.  (1878),  ^  5424,  was  the 

to  but  a  misdemeanor.     Berkowitz  v.  certificate  of  citizenship  required  under 

U.  S..  35  C.  C.  A.  379.  the  act  of  March  3,  1813,  relating  to  the 

"  Certificate  of  Citizenship."  —  In  U.  S.  employment  of   seamen  on   American 
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3.  Using-  or  Attempting-  to  Use  Certificate  of  Naturalization 
Obtained  by  Fraud. 

Form  No.  14324.' 

{Commencing  as  in  Form  No.  1J^S26,  and  continuing  doivn  to  *)  did 
then  and  there  knowingly,  intentionally  and  unlawfully  use  and 
attempt  to* use  a  certain  certificate  of  citizenship,  issued  under  the 
provisions  of  section  2165  of  the  Revised  Statutes  of  the  United 
States,  relating  to  the  naturalization  of  an  alien,  by  the  St.  Louis 
Court  of  Criminal  Correction.,  a  court  of  record  of  the  state  of 
Missouri.,  having  common-law  jurisdiction  and  a  seal  and  clerk, 
within  said  division  of  said  district,  said  certificate  being  dated  the 
tenth  day  of  April  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-seven,  and  showing  the  said  John  Doe.,  before  the  day 
last  aforesaid  an  alien,  to  have  been  naturalized  and  to  have  been 
admitted  a  citizen  of  the  United  States  on  the  day  last  aforesaid, 
which  said  certificate  of  citizenship  the  said  John  Doe  had,  before  the 
date  on  which  said  certificate  was  so  used  and  attempted  to  be  used 
by  the  said  John  Doe  as  aforesaid,  procured  from  the  said  St.  Louis 
Court  of  Criminal  Correction  by  fraud  then  and  there  knowingly  com- 
mitted in  and  before  said  last  named  court  with  the  fraudulent  and 
felonious  intent  to  procure  the  issue  thereof,  which  said  fraud  com- 
mitted before  the  said  last  named  court  was  and  is,  that  the  said 
John  Doe  then  and  there  obtained  said  certificate  of  citizenship  from 
said  last  named  court  notwithstanding  that  he  had  not  complied  with 
the  first  condition  of  section  2165  of  the  Revised  Statutes  of  the 
United  States,  relating  to  the  naturalization  of  an  alien,  requiring 
that  he  shall  declare  on  oath  before  a  Circuit  or  District  Court  of  the 
United  States,  or  a  District  or  Supreme  Court  of  the  Territories,  or  a 
court  of  record  of  any  of  the  states  having  common-law  jurisdiction 
and  a  seal  and  clerk,  or  before  the  clerk  of  any  of  the  above  named 
courts,  two  years  at  least  prior  to  his  admission,  that  it  is  his  bona 
fide  intention  to  become  a  citizen  of  the  United  States,  and  to  renounce 
forever  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate 
or  sovereignty,  and  particularly  by  name  to  the  prince,  potentate  or 
sovereignty  of  which  the  alien  may  be  at  the  time  a  citizen  or  subr 
ject,  and  had  not  made  the  declaration  as  required  in  said  first  con- 
dition of  said  last  named  section  of  said  statutes,  of  his  bona,  fide 
intention  to  become  a  citizen  of  the  United  States  at  least  two  years 
previous  to  the  time  of  the  issue  of  said  certificate  as  aforesaid,  and 
was  not  then  and  there  entitled  to  be  admitted  to  become  a  citizen 
of  the  United  States  under  the  provisions  of  'said  section  2165  of 
said  statute,  which  said  fraud  was  so  committed  by  said  John  Doe  in 
and  before  the  said  last  named  court,  by  then  and  there  intentionallj^ 
knowingly  and  feloniously  concealing  from  said  last  named  court 

vessels,  and  did  not  refer  to  the  certifi-        Fraudulent  Procuration.  —  That    the 

cate   of   naturalization    issued    by   the  certificate  was  fraudulently  procured  is 

court.     But  in   U.    S.  v.  Ragazzini,  50  immaterial.     If  it  is  prima  facie  valid, 

Fed.  Rep.  923,  it  was  held  that  the  sec-  it  is  enough  to  sustain   a   conviction, 

tion  applied  to  the  sale  of  naturaliza-  U.  S.  v.  Ragazzini,  50  Fed.  Rep.  923. 
tion  papers,  whether  the  same  be  valid         1.    United  States.  —  Rev.  Stat.  (1878), 

or  invalid.  §  5425. 
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the  said  fact,  and  by  then  and  there  intentionally,  knowingly  and 
feloniously  failing  and  refusing  to  make  known  to  said  last  named 
court  said  fact  that  he  had  not  complied  with  said  first  condition  of 
said  section  2165  of  said  statutes,  as  therein  required  as  aforesaid, 
and  by  then  and  there  intentionally,  knowingly  and  feloniously  pre- 
tending in,  before  and  to  said  last  named  court  that  he  had  complied 
with  said  first  condition  of  said  section  2165  o^  said  statutes,  and  had 
made  the  declaration  as  required  in  said  first  condition  of  said  last 
named  section  of  said  statutes  of  his  bona  fide  intention  to  become 
a  citizen  of  the  United  States  at  least  two  years  prior  to  the  issue 
of  said  certificate  as  aforesaid,  he,  the  said  John  Doe,  at  the  time 
when  he  used  and  attempted  to  use  the  aforesaid  certificate  of 
citizenship,  well  knowing  said  certificate  to  have  been  procured  and 
obtained  fraudulently  and  unlawfully  as  aforesaid,  contrary  to  {con- 
tinuing and  concluding  as  in  Form  No.  lJf326^. 

4.  Using  or  Attempting"  to  Use  Forged  Certificate  of 
Naturalization. 

Form  No.  14325.' 

(^Commencing  as  in  Fortn  No.  1J^326,  and  continuing  doivn  to  *)  did 
then  and  there  knowingly,  intentionally  and  unlawfully,  use  and 
attempt  to  use  as  true,  a  certain  false,  forged  and  counterfeit  certifi- 
cate of  citizenship,  purporting  to  have  been  issued  under  the  pro- 
visions of  section  2165  of  the  Revised  Statutes  of  the  United  States, 
relating  to  the  naturalization  of  an  alien,  from  the  St.  Louis  Court  of 
Criminal  Correction.,  a.  court  of  record  of  the  state  of  Missouri,  having 
common-law  jurisdiction  and  a  seal  and  clerk,  within  said  division  and 
district,  at  a  session  of  said  court  held  at  the  court-house  in  the  city  of 
St.  Louis,  in  said  division  of  said  district  on  the  tenth  day  of  May  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-seven, 
and  showing  the  said  John  Doe,  before  the  day  last  aforesaid  an  alien, 
to  have  been  naturalized  and  to  have  been  admitted  to  become  a 
citizen  of  the  United  States  on  the  day  last  aforesaid,  which  said  false, 
forged  and  counterfeit  certificate  of  citizenship  is  in  words  and  figures 
and  manner  and  form  as  follows,  to  wit:  (Here  set  out  a  copy  of  the 
certificate'),  which  said  false,  forged  and  counterfeit  certificate  of  citi- 
zenship was  then  and  there  false,  in  that  the  said  St.  Louis  Court  of 
Criminal  Correction  did  not,  upon  the  said  tenth  day  of  May  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-seven,  nor  upon 
any  other  day  or  date,  admit  or  authorize  the  admission  of  the  said 
John  Doe  \.o  become  a  citizen  of  the  United  States,  nor  did  said  court 
authorize  the  utterance  of  the  said  certificate  of  citizenship,  as  he, 
the  said  John  Doe,  at  the  time  he  used  and  attempted  to  use  the 
aforesaid  false,  forged  and  counterfeit  certificate  of  citizenship  well 
knew,  and  he,  the  said  John  Doe,  at  the  time  he  used  and  attempted 
to  use  the  aforesaid  false,  forged  and  counterfeit  certificate  of  citizen- 
ship, not  being  a  citizen  of  the  United  States,  he  being  an  alien  and 
a  subject  of  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  contrary  to  {continuing  and  concluding  as  in  Form  No.  lJf326')_ 

1.    UniteJ  Slates.— Rtv.  Stat.  (1878),  §  5425. 
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5.  Aiding  and  Abetting  in  the  Proeupement  of  Certificate 
of  Naturalization  by  Fraud. 

Form  No.  14326.' 

{Commencing  as  in  Form  No.  lJfBii2,  and  continuing  doivn  to  *.) 
That  one  Jacob  Miles,  late  of  said  eastern  division  of  said  eastern 
district,  heretofore,  to  wit:  on  the  seventh  day  of  the  month  of 
Novetnber  in  the  year  of  our  Lord  eighteen  hundred  and  eighty-eight., 
at  said  division  of  said  district,*  did  then  and  there  feloniously, 
knowingly  and  intentionally  aid  and  abet  one  Henry  Flynn,  late  of 
said  division  of  said  district,  an  alien  and  not  entitled  then  and  there 
to  be  admitted  to  become  a  citizen  of  the  United  States  under  the 
provisions  of  section  2165  of  the  Revised  Statutes  of  the  United 
States,  relating  to  the  naturalization  of  an  alien,  and  by  the  first 
condition  thereof  requiring  that  he  shall  declare  on  oath,  before  a 
Circuit  or  District  Court  of  the  United  States,  or  a  District  or  Supreme 
Court  of  the  Territories,  or  a  court  of  record  of  any  of  the  states 
having  common-law  jurisdiction  and  a  seal  and  clerk,  or  before  the 
clerk  of  any  of  the  above  named  courts,  two  years  at  least  prior  to 
his  admission,  that  it  is  his  bona  fide  intention  to  become  a  citizen  of 
the  United  States,  and  to  renounce  forever  all  allegiance  and  fidelity 
to  any  foreign  prince,  potentate,  state  or  sovereignty,  and  particu- 
larly by  name  to  the  prince,  potentate,  state  or  sovereignty  of  which 
the  alien  may  be  at  the  time  a  citizen  or  subject,  in  the  commission 
of  a  felony  denounced  in  section  5425  of  said  statutes,  which  said 
felony  committed  by  said  Henry  Flynn,  was  and  is,  that  heretofore, 
to  wit:  on  the  day  and  year  aforesaid,  the  said  Henry  Flynn  did  then 
and  there  unlawfully,  knowingly  and  feloniously,  falsely  and  fraudu- 
lently, by  fraud  committed  with  the  intent  to  procure  and  to  aid  in 
procuring  the  issue  thereof,  obtain,  accept  and  receive  a  certificate 
of  citizenship  admitting  him,  the  said  Henry  Flynn,  to  become  and 
be  a  citizen  of  the  United  States,  which  said  certificate  was  then  and 
there  issued  to  him,  said  Henry  Flynn,  on  his  application  therefor,  by 
the  St.  Louis  Court  of  Criminal  Correction,  a  court  of  record  of  the 
state  of  Missouri,  having  common-law  jurisdiction  and  a  seal  and 
clerk,  within  said  division  of  said  district,  under  the  provisions  of 
said  section  2165  of  said  statutes,  and  which  said  certificate  of  citi- 
zenship was  then  and  there  known  by  said  Henry  Flynn  and  said 
Jacob  Miles,  and  each  of  them,  to  have  been  procured  from  said  last 
named  court  by  fraud  then  and  there  knowingly  committed  in  and 
before  said  last  named  court  with  the  fraudulent  and  felonious  intent 
to  procure  and  to  aid  in  procuring  the  issue  thereof,  which  said  fraud 
committed  before  said  last  named  court,  was  and  is,  that  the  said 
Henry  Flynn  then  and  there  obtained  said  certificate  of  citizenship 
from  the  last  named  court,  notwithstanding  he  had  not  complied 
with  the  said  first  condition  of  said  section  2165  of  said  statutes, 
and  had  not  made  the  declaration  as  required  in  said  first  condition 
of  said  last  named  section  of  said  statutes,  of  his  bona  fide  inten- 
tion to  become  a  citizen  of  the  United  States,  at  least  two  years 

1.    UniUd  States.  — Rev.  Stat.  (1878),  §§  5425,  5427. 
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prior  to  the  time  of  the  issue  of  said  certificate  as  aforesaid,  and  was- 
not  then  and  there  entitled  to  be  admitted  to  become  a  citizen  of  the 
United  States  under  the  provisions  of  said  section  2165  of  said  stat- 
utes, and  which  said  fraud  was  so  committed  by  said  Henry  Flynn  in 
and  before  the  said  last  named  court  by  then  and  there  intentionally, 
knowingly  and  feloniously  concealing  from  said  last  named  court  the 
said  fact,  and  by  then  and  there  intentionally,  knowingly  and  feloni- 
ously failing  and  refusing  to  make  known  to  said  last  named  court 
said  fact,  that  he  had  not  complied  with  said  first  condition  of  said 
section  2165  of  said  statutes  as  therein  required  as  aforesaid,  and  by- 
then  and  there  intentionally,  knowingly  and  feloniously  falsely  pre- 
tending in,  before  and  to  said  last  named  court  that  he  had  complied 
with  said  first  condition  of  said  section  2165  of  said  statutes,  and  had 
made  the  declaration  as  required  in  said  first  condition  of  said  last 
named  section  of  said  statutes,  of  his  bona  fide  intention  to  become 
a  citizen  of  the  United  States,  at  least  two  years  prior  to  the  time  of 
the  issue  of  said  certificate  as  aforesaid,  contrary  to  the  form  of  the 
statutes  of  the  United  States  in  such  case  made  and  provided,  and 
against  its  peace  and  dignity. 

Second  Count.  And  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present:  that  the  said  Jacob  Miles,  late  of  said 
division  of  said  district,  afterward,  to  wit:  on  the  dav  and  year  afore- 
said, at  said  division  of  said  district,  did  then  and  there  knowingly, 
feloniously  and  intentionally  counsel,  advise  and  procure  the  afore- 
said Henry  Flynn,  late  of  said  division  of  said  district,  an  alien  and 
not  entitled  then  and  there  to  be  admitted  to  become  a  citizen  of  the 
United  States  under  the  provisions  of  said  section  2165  of  said  stat- 
utes, to  commit  a  felony  denounced  in  said  section  5425  of  said 
statutes,  which  said  felony  committed  by  said  Henry  Flynn  was  and 
is,  that  heretofore,  to  wit:  on  the  day  and  year  aforesaid,  the  said 
Henry  Flynn  did  then  and  there  unlawfully,  knowingly  and  feloni- 
ously, falsely  and  fraudulently,  by  a  false  statement  knowingly  made 
in  and  before  the  court  hereinafter  named,  with  intent  to  procure 
and  to  aid  in  procuring  the  issue  thereof,  obtain,  accept  and  receive 
a  certificate  of  citizenship  admitting  him,  the  said  Henry  Flynn,  ta 
become  and  be  a  citizen  of  the  United  States,  which  said  certificate 
was  then  and  there  issued  to  him,  said  Henry  Flynn,  on  his  applica- 
tion therefor,  by  the  aforesaid  St.  Louis  Court  of  Criminal  Correction, 
under  the  provisions  of  said  section  2165  of  said  statutes,  and  which 
said  certificate  of  citizenship  was  then  and  there  known  by  said 
Jacob  Miles  and  said  Henry  Flynn,  and  each  of  them,  to  have  been 
procured  from  said  last  named  court  by  a  false  statement  then  and 
there  knowingly  made  in  and  before  said  last  named  court,  with  the 
fraudulent  and  felonious  intent  to  procure  and  to  aid  in  procuring 
the  issue  thereof,  which  said  false  statement  was  and  is,  that  the  said 
Henry  Flynn  had  complied  with  the  first  condition  of  said  section 
2165  of  said  statutes,  and  had  made  the  declaration  as  required  in 
said  first  condition  of  said  last  named  section  of  said  statutes,  of  his 
bona  fide  intention  to  become  a  citizen  of  the  United  States  at  least 
two  years  prior  to  the  time  of  the  issue  of  said  certificate  as  afore- 
said, whereas,  in  truth  and  in  fact,  as  the  said  Jacob  Miles  and  the 
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said  Henry  Flynn  and  each  of  them  then  and  there  well  knew,  the  said 
Henry  Flynn  had  not  complied  with  the  said  first  condition  of  said 
section  2165  of  said  statutes  and  had  not  made  the  declaration 
required  in  said  first  condition  of  said  section  2165  of  said  statutes, 
of  his  bona  fide  intention  to  become  a  citizen  of  the  United  States 
at  least  two  years  prior  to  the  time  of  the  issue  of  said  certificate  as 
aforesaid,  and  was  not  then  and  there  entitled  to  be  admitted  to  be- 
come a  citizen  of  the  United  States,  under  the  provisions  of  said 
section  2165  of  said  statutes,  contrary  to  the  form  of  the  statutes  of 
the  United  States  in  such  case  made  and  provided,  and  against  its 
peace  and  dignity. 

Geo.  D.  Reynolds^ 
United  States  Attorney,  Eastern  District  of  Missouri. 

6.  Conspiring  to  Utter  Forg-ed  Certificate  of 
Naturalization. 

Form  No.  14327.' 
(Precedent  in  Berkowitz  v.  U.  S.,  35  C.  C.  A.  385.)* 

{Commencement  as  in  Form  No.  10732)  do  present  that  heretofore, 
to  wit,  upon  the  1st  day  oi  June  in  the  year  of  our  Lord  i897,  one 
Isidor  Berkowitz  and  one  Richard  W.  Merrick,  both  late  of  the  dis- 
trict aforesaid,  at  the  district  aforesaid,  and  within  the  jurisdiction 
of  this  court,  did  knowingly,  willfully,  and  unlawfully  conspire 
together  for  the  purpose  of  committing  an  offense  against  the 
United  States,  to  wit,  to  utter  as  true  a  certain  false  certificate  of 
naturalization,  purporting  that  one  Joseph  Mohnacs  was  admitted  to 
become  a  citizen  of  the  United  States  by  the  circuit  court  of  the 
United  States  in  and  for  the  Eastern  district  of  Pennsylvania,  at  a 
session  of  the  said  court  holden  at  the  city  of  Philadelphia,  in  the 
district  aforesaid,  on,  to  wit,  the  11th  day  of  October,  a.  d.  i897,  and 
which  said  certificate  is  in  words  and  figures  and  manner  and  form 
as  follows,  to  wit:  {setting  out  certificate  verbatim)^ 

And  to  carry  out  and  effect  the  object  of  said  conspiracy,  they,  the 
said  Isidor  Berkotvitz  and  the  said  Richard  W.  Merrick,  did  on,  to  wit, 
the  said  11th  day  of  October,  a.  d.  i8P7,  utter  as  true  the  said  false  cer- 
tificate of  naturalisation  unto  one  Joseph  Mohnacs,  and  which  said  false 
certificate'  of  naturalization  was  then  and  there  false,  in  that  the  said 
circuit  court  of  the  United  States  in  and  for  the  district  aforesaid  did 
not  upon  the  said  11th  day  of  October,  a.  d.  \W1,  nor  upon  any  other 

1.  United  States.  — R^v.  Stat.  (1878),  February  sessions.  1898.  The  indict- 
§  5440-  ^   ment  contained  fifteen  counts,  the  re- 

For  forms  of  indictment  for  conspira-'  maining  fourteen   being  like   the   one 

cy,  generally,  see  the  title  Conspiracy,  set  out  in  the  text  except  as  to  the  name 

vol.  5,  p.  138.  of  the    person    represented   as   having 

2.  This  was  the  first  count  in  the  in-  been  naturalized.  Upon  trial,  the  de- 
dictment  in  U.  S.  v.  Berkowitz,  in  the  fendant  was  acquitted. 

district  court  of  the  United  States  for        3.    For   form    of   this   certificate   see 
the  eastern  district  of  Pennsylvania,  at     supra.  Form  No.  14318. 
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day  or  date,  admit,  or  authorize  the  admission  of,  the  said  Joseph 
Mohnacs,  to  become  a  citizen  of  the  United  States,  nor  did  said  cir- 
£uit  court  authorize  the  utterance  of  the  said  certificate  of  naturaliza- 
tion, as  they,  the  said  Isidor  Berkowitz  and  Richard  W.  Merrick,  and 
each  of  them,  on  all  of  the  days  and  dates  above  mentioned,  well 
knew,  contrary  to  [{continuing  and  concluding  as  in  Form  No.  107S2').Y- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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NAVIGABLE   WATERS. 

See  the  title  WATER  AND   WATERCOURSES. 


NAVIGATION. 

See  the  title  SHIPS  AND  SHIPPING. 


NE   EXEAT. 

By  Harold  N.  Eldridge. 

I.  APPLICATION  FOR  WRIT,  1052. 
II.  ALLOWANCE  OF  WRIT,  1056. 

1.  Indorsed  Upon  Application,  1057. 
3.   Order  Entered,  105  7- 

III.  WRIT,  1058. 

1.  In  General,  1058. 
3.   Indorsement,  1060. 

IV.  RETURN  OF  SHERIFF,  1060. 

1.  Reciting  Arrest  and  Imprisonment,  1060. 
3.  Reciting  Arrest  and  Security  Given,  1061. 
3.  Reciting  Failure  to  Find,  1061. 

V.  COMPLAINANT'S  BOND,  1061. 
VI.  DEFENDANT'S  BOND,  1062. 

1.  Running  to  Sheriff,  1062. 
3.  Running  to  State,  1063. 
3.  Runnins;  to  Complainant,  1063. 
VII.  DISCHARGE,  1065. 

1.  By  Agreement  0/  Attorneys  Upon  Bond  Filed,  1065. 
a.  By  Order  of  Court,  1066. 

a.  Upon  Consent  0/  Parties,  1066. 

b.  Upon  Execution  of  Bond,  1066. 

CROSS-REFERENCES. 

For  Forms  connected  with  Proceedings  to  Arrest  Defendant  on  Mesne 
Process  in  Civil  Cases,  see  the  title  ARREST  IN  CIVIL 
ACTIONS,  vol.  2,  p.  117. 
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I.  APPLICATION  FOR  WRIT.^ 


1.  Analogous  to  Injunction  Proceedings. 

—  "The  entire  practice  relative  to  ob- 
taining a  writ  of  ne  exeat  is  identical 
with  that  of  obtaining  a  writ  of  injunc- 
tion." Gibson's  Suits  in  Chancery,  § 
840.  For  forms  connected  with  injunc- 
tion proceedings,  generally,  consult  the 
title  Injunctions,  vol.  9,  p.  822. 

Statutory  provisions  recognizing  ne 
exeat  are  found  in  the  following  states: 

Alabama.  —  Civ.  Code  (1896),  §  762  et 
seq. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
905,  1046,  1030,  1298,  1303. 

Florida.  —  Rev.  Stat.  (1892),  §  1473,  et 
seq. 
'Georgia.  —  2  Code  (1895).  §  4886  etseq. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  37,  par.  68;  c.  97,  par.  i  et  seq. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1 1 78  et  seq. 

Michigan.  —  How.  Anno.  Stat.  (18S2), 
§§  6609  et  seq. ;  8749^. 

Minnesota.  —  Stat.  (1894),  §§  4242, 
4837;  Laws  (1895),  c.  25. 

New  Jersey. —  Gen.  Stat.  (1895),  p. 
373,  §  3;  P-  375.  §  16;  p.  2393,  §  161. 

New  Mexico.  —  Comp.  Stat.  (1897),  § 
2823. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

274.  §  19- 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  |  5493  et  seq. 

Wisconsin.  —  Stat.  (1898),  §  2784  et 
seq. 

United  States.— Rev.   Stat.  (1878),   § 

The  writ  has  been  abolished  in  the 
following  states: 

Arkansas.  —  Sand.  &  H.   Dig.  (1894), 

§  56i4. 

California.  —  Code  Civ.  Proc.  (1897), 
§478. 

Idaho.  —  Rev.  Stat.  (1887),  §  4240. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  106,  §  I.  Substitute  for  the  writ  is 
provided  for  by  Birds.  Rev.  Stat.  (1896), 
p.  107,  §  3. 

Ohio.  —  Cable  v.  Alvord,  27  Ohio  St. 

654- 

Oregon.  —  Hill's  Anno.   Laws  (1892), 

§  395. 

Tennessee.  —  Code  (1896),  §  6246. 

In  other  states  the  writ  has  been 
recognized  by  the  courts,  although  there 
are  no  statutes  relating  to  it. 

Colorado.  —  People  v.  Barton,  16  Colo. 

75- 

Delaware.  —  Clowes  v.  Judge,  i  Del. 
Ch.  295. 


District  of  Columbia.  —  Patterson  z/, 
McLaughlin,  i  Cranch  (C.  C.)  352. 

Kentucky.  —  McGinley  v.  Brooks,  I 
B.  Mon.  (Ky.)  129. 

Maine.  — Carter  z'.  Porter,  71  Me.  167. 

Maryland.  —  Cox  v.  Scott,  5  Har.  & 
J.  (Md  )  384. 

Massachusetts,  —  Rice  v.  Hale,  5 
Cush.  (Mass.)  238. 

A^ew  Hampshire.  —  Samuel  v.  Wiley, 
50  N.  H.  353. 

North  Carolina.  —  Edwards  v.  Mas- 
sey,  I  Hawks  (8  N.  Car.)  359. 

South  Carolina.  —  Nixon  v.  Richard- 
son, 4  Desaus.  (S.  Car.)  108. 

Vermont.  —  Adams  v.  Whitcomb,  46 
Vt.  708. 

Virginia.  —  Rhodes  v.  Cousins,  6 
Rand.  (Va.)  188. 

Constitutional  provision  against  impris- 
onment for  debt,  which  exists  in  many 
states,  is  not  in  conflict  with  the  pro- 
vision in  equity  procedure  allowing  a 
ne  exeat.  Ruddell  v.  Childress.  31 
Ark.  511;  People  v.  Barton,  16  Colo. 
75;  Brown  v.  Haff,  5  Paige  (N.  Y.)  235; 
McNamara  v.  Dwyer,  7  Paige  (N.  Y.) 
239;  Bushnell  v.  Bushnell,  15  Barb. 
(N.  Y.)  399;  Dean  v.  Smith,  23  Wis. 
483.  See  contra,  however,  Burnap  v. 
Marsh,  13  111.  535;  Malcolm  v.  Andrews, 
68  111.  100. 

Notice  of  application  for  a  ne  exeat 
need  not  be  given  to  defendant.  Bleyer 
V.  Blum,  70  Ga.  558.  See  also,  as  to 
the  proceeding  being  ex  parte,  Denton 
V.  Denton,  i  Johns.  Ch.  (N.  Y.)  441. 

Application,  When  Made.  —  At  any 
stage  of  the  suit.  2  Barb.  Ch.  Pr.  (2d 
ed.)  648;  Dunham  v.  Jackson,  i  Paige 
(N.  Y.)  629;  People  v.  Barton,  16  Colo. 
75.  Even  after  final  judgment.  Lewis 
V.  Shinwald,  48  Fed.  Rep.  492,  7  Sawy. 
(U.  S.)403.  Or  before  suit  commenced. 
Clark  V.  Clark,  51  N.  J.  Eq.  404  (over- 
ruling Bylandt  v.  Bylandt,  6  N.  J.  Eq. 
28). 

There  is  a  conflict  of  opinion  as  to 
whether,  in  suits  for  alimony,  the  ap- 
plication can  be  made  before  final  judg- 
ment on  the  ground  of  uncertainty  of 
debt  until  that  time.  The  leading  case 
in  the  affirmative  is  Denton  v.  Denton, 
I  Johns.  Ch.  (N.  Y.)  441,  which  is  sup- 
ported by  McGee  v.  McGee,  8  Ga.  295; 
Yule  V.  Yule,  10  N.  J.  Eq.  138.  See 
contra,  however,  Bayly  v.  Bayly,  2  Md. 
Ch.  326;  Bailey  v.  Caldwell,  51  Mich. 
217. 

Application,  How  Made.  —  It    may  be 
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made  on  motion  or  petition,  or  it  may 
be  prayed  for  in  the  bill.  In  any  case, 
however,  it  must  be  supported  by  affi- 
davit. 3  Daniell's  Ch.  Pr.  388.  See 
also  to  the  effect  that  application  must 
be  supported  by  affidavit,  verifying 
the  charges  contained  in  the  petition. 
Robinson  v.  Robinson,  21  R.  I.,  pt.  i, 
p.  83. 

Application,  by  Whom  Made.  —  A  wife 
may  make  an  affidavit  for  a  writ  of  ne 
€xeat,  in  a  suit  for  alimony,  to  prevent 
her  husband  from  leaving  the  jurisdic- 
tion of  the  court.  McGee  v.  McGee,  8 
Ga.  295;  Bayly  v.  Baylv,  2  Md.  Ch. 
326;  Yule  V.  Yule,  10  N.  J.  Eq.  138; 
Denton  v.  Denton,  i  Johns.  Ch.  (N.  Y.) 
441. 

An  agent  may  verify  the  application. 
Orme  v.  McPherson,  36  Ga,  571.  See 
also  as  to  right  of  agent  of  complainant 
to  make  affidavit.  Old  Hickory  Dis- 
tilling Co.  V.  Bleyer,  74  Ga.  201. 

Bequisites  of  Application  —  Generally. 
—For  the  formal  parts  of  affidavits, 
bills  in  equity,  complaints,  motions 
and  petitions  in  the  various  jurisdic- 
tions see  the  titles  Affidavits,  vol.  i, 
p.  541;  Bills  in  Equity,  vol.  3,  p.  417; 
Complaints,  vol.  4,  p.  1019;  Motions; 
Petitions. 

Debt  most  be  Certain  —  Generally.  — 
Graham  v.  Stucken,  4  Blatchf.  (U.  S.) 
50;  Rice  V.  Hale,  5  Cush.  (Mass.)  238; 
Mattocks  V.  Tremain,  3  Johns.  Ch. 
<N.  Y.)  75;  De  Rivafinoli  v.  Corsetti,  4 
Paige  (N.  Y.)  264;  contra,  by  statute, 
Lucas  V.  Hickman,  2  Stew.  (Ala.)  iii. 
In  suits  for  accounting,  or  for  divorce, 
however,  the  debt  need  not  be  certain. 
A  statement  in  an  affidavit  "that  the 
-deponent  verily  believes  that  the  said 
John  Mitchell  is  indebted  to  the  com- 
plainant on  account  of  the  matter 
charged  in  the  said  bill  in  the  sum  of 
sixteen  thousand  Ao\\2l.\%  and  upwards," 
was  held  good,  on  the  ground  "that 
the  plaintiff  need  only  swear  to  his  be- 
lief on  the  bill  for  an  accounting,"  for 
"  until  a  settlement  be  made  or  ac- 
count be  taken,  no  certain  sum  can  be 
known  or  sworn  to  by  him."  Clayton 
V.  Mitchell,  i  Del.  Ch.  32.  See  also 
Clowes  V.  Judge,  i  Del.  Ch.  295; 
People  z/.  Barton,  16  Colo.  75;  McGehee 
V.  Polk,  24  Ga.  406;  MacDonough  v.  ■ 
Gaynor,  18  N,  J.  Eq.  249;  Thorne  v. 
Halsey,  7  Johns.  Ch.  (N.  Y.)  189;  Ger- 
non  V.  Boecaline,  2  Wash.  (U.  S.)  130; 
Dean  v.  Smith,  23  Wis.  483. 

Debt    must    be    Due.  —  Seymour    v. 
Hazard,  i  Johns.  Ch.  (N.  Y.)i;  Rhodes 
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V.  Cousins,  6  Rand.  (Va.)  188.  See 
contra,  hy  statute.  Hunter  y.  Nelson.  5 
Blackf.  (Ind.)  263;  and  list  of  statutes 
cited  supra,  this  note. 

Equitable  Demand.  —  Early  cases  were 
many  to  the  effect  that  the  writ  could 
not  issue  e.xcept  upon  an  equitable  de- 
mand. At  present,  no  well-defined  rule 
is  applicable  to  all  states.  Statutes 
and  decisions  have  apparently,  in  some 
instances,  enlarged  the  use  of  it,  and 
they  must  be  looked  to  in  order  to  de- 
termine when  the  writ  may  properly 
issue.  See  the  following  cases,  some 
of  which  will  be  of  little  use,  because 
of  statutory  changes: 

Alabama.  —  Lucas  v.  Hickman,  2 
Stew.  (Ala.)  in. 

Arkansas.  —  Gresham  v.  Peterson,  25 
Ark.  377. 

Georgia.  —  Hannahan  v.  Nichols,  17 
Ga.  77. 

Illinois.  —  Fisher  v.  Stone,  4  111.  68; 
Victor  Scale  Co.  v.  Shurtleff,  81  111. 
313. 

Indiana. — Hunters.  Nelson,  5  Blackf. 
(Ind.)  263. 

Maryland.  —  Cox  v.  Scott,  5  Har.  & 
J.  (Md.)  384. 

Massachusetts.  —  Moore  v.  Valda,  151 
Mass.  363. 

New  Jersey.  —  MacDonough  v.  Gay- 
nor, 18  N.  J.  Eq.  249. 

New  York.  —  Seymour  v.  Hazard,  i 
Johns.  Ch.  (N.  Y.)  i;  Smedberg  v. 
Mark,  6  Johns.  Ch.  (N.  Y.)  138; 
White  V.  Jeffers,  Clarke  (N.  Y.)  206; 
Cowdin  V.  Cram,  3  Edw.  Ch.  (N.  Y.) 
231;  Pratt  V.  Wells,  i  Barb.  (N.  Y.)425; 
Brownell  v.  Akin,  6  Hun  (N.  Y.)  378; 
Allen  V.  Hyde,  2  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  197. 

North  Carolina.  —  Edwards  v.  Mas- 
sey,  I  Hawks  (8  N.  Car.)  359. 

South  Carolina.  —  Nixon  v.  Richard- 
son, 4  Desaus.  (S.  Car.)  108. 

Virginia.  —  Rhodes  v.  Cousins,  6 
Rand.  (Va.)  188;  Parks  v.  Rucker,  5 
Leigh  (Va.)  149. 

Wisconsin.  —  Bonesteel  v.  Bonesteel, 
28  Wis.  245. 

Facts  Positively  Sworn  To,  —  Facts 
upon  which  the  affidavit  is  based  must 
be  positively  stated  to  be  true.  In 
Bryan  v.  Ponder,  23  Ga.  480,  an  affi- 
davit "  that  to  the  best  of  her  knowl- 
edge and  belief  the  statement  in  the 
above  bill  are  true  and  correct,"  was 
held  bad  for  lack  of  positiveness.  Other 
cases  in  Georgia  and  elsewhere  are  to 
the  same  effect.  Holliday  v.  Riodan, 
25    Ga.    629;  Orme    v.    McPherson,   36 
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Ga.  571:  Old  Hickory  Distilling  Co. 
V.  Bleyer,  74  Ga.  201;  and  cases  cited 
infra,  this  note. 

In  Simkins  v.  Malatl,  9  Ind.  543, 
where  in  an  affidavit  for  a  writ  of  ne 
exeat  the  affiant  swore  that  he  believed 
a  certain  thing  to  be  so,  it  was  held 
to  be  equivalent  to  swearing  that  it 
was  so.  \ 

An  insufficient  affidavit  may,  how- 
ever, be  aided  by  the  answer  of 
defendant.  Edwards  v.  Massey,  I 
Hawks  (8  N.  Car.)  359. 

Fraud.  — In  Illinois,  the  affidavit  for 
ne  exeat  must  show  fraud,  or  a  strong 
presumption  of  fraud,  for  the  reason 
that,  in  this  state,  an  arrest  under  a 
ne  exeat  has  been  held  to  be  imprison- 
ment for  debt,  within  the  meaning  of 
the  constitutional  provision  abolishing 
such  imprisonment  in  civil  actions  ex- 
cept in  cases  of  fraud.  Malcolm  v. 
Andrews,  68  111.  100. 

Intent  to  Leave  Jturisdiction.  —  //  m  ust 
positively  appear  that  defendant  intends 
to  leave  the  jurisdiction  of  the  court. 
Alleging  that  petitioner  has  good 
reason  to  believe  that  the  respondent  is 
about  to  depart  from  the  state,  and 
will  depart  from  the  state  before  the 
time  for  hearing,  for  the  purpose  of 
avoiding  any  order  that  the  court  may 
make  in  the  premises,  is  not  sufficient, 
for  the  reason  that  it  does  not  state  the 
facts  on  which  the  belief  of  the  peti- 
tioner is  based,  so  that  the  court  can 
judge  of  their  sufficiency.  Robinson  v. 
Robinson,  21  R.  I.,  pt.  i,  p.  83. 

In  Clowes  v.  Judge,  i  Del.  Ch.  295, 
an  affidavit  that  "he,  the  said  Thomas 
L.  Judge  [the  defendant]  threatens  and 
intends  to  quit  and  leave  the  state  of 
Delaware,  and  to  withdraw  himself  out 
of  the  jurisdiction  of  this  Honorable 
Court,"  was  held  good  {citing  Hannay  v. 
McEntire,  11  Ves.  Jr.  54;  Jones  v. 
Alephsin,  16  Ves.  Jr.  470). 

An  affidavit  stating  that  defend- 
ant threatened  complainant,  "that  he 
would  abandon  her  without  making 
any  provision  for  her  support,  and  that 
he  intended  to  take  with  him  another 
woman;  that  he  had  then  his  goods 
packed,  and,  as  she  believes,  with  the 
intention  of  leaving  the  state  of  New 
Jersey  and  leaving  the  complainant  and 
her  infant  completely  destitute,"  was 
considered  sufficient  in  Yule  v.  Yule,  10 
N.  J.  Eq.  138.  The  same  case  decides 
that  the  affidavit  need  not  state  that 
the  defendant  leaves  the  state  to  escape 
the   jurisdiction    of    the    court.      It   is 


enough  "if  the  facts  stated  show  that 
the  defendant's  departure  will  defeat 
the  complainant's  claim  or  that  he  is 
leaving  the  state  for  that  purpose." 
See  also  Moore  v.  Gleaton,  23  Ga.  142; 
3  Daniell's  Ch.  Pr.  392. 

In  Mattocks  v.  Tremain,  3  Johns. 
Ch.  (N.  Y.)  75,  an  allegation  that  the 
partner  is  informed  and  believes  that 
the  plaintiff  is  selling  off  his  property 
and  is  about  to  remove  out  of  the  state 
was  held  bad.  The  court  said,  "  the 
affidavit  ought  to  have  stated  that  the 
debt  would  at  least  be  endangered  by 
the  departure  of  defendant." 

In  Baker  v.  Rowan,  2  Stew.  &  P. 
(Ala.)  361,  which  was  a  suit  for  two 
slaves  unlawfully  taken  by  defendant, 
the  complainant  stated  in  his  applica- 
tion "  that  he  had  a  positive  fear  and 
belief  that  said  Baker  [the  defendant] 
would  presently  remove  himself  and 
said  Sally  and  Harvey  [the  slaves] 
beyond  the  limits  of  this  state,  and 
thereby  greatly  defraud  and  injure 
the  complainant."  This  affidavit  was 
deemed  sufficient.  Some  of  the  reasons 
for  the  belief  of  the  complainant  were 
stated  in  his  application.  Notwith- 
standing, however,  the  fact  that  reasons 
were  given,  the  decision  seems  to  be 
broader  than  the  decisions  in  the  other 
cases  referred  to  in  this  note. 

Information  derived  from  a  third  per- 
son, to  the  effect  that  defendant  is 
about  to  leave,  is  not  relevant.  Rhodes 
V.  Cousins,  6  Rand.  (Va.)  188,  in  which 
the  court,  quoting  from  Oldham  v. 
Oldham,  7  Ves.  Jr.  410,  said:  "It  is 
not  sufficient  that  another  person  said 
so."  But  such  information  might  be 
introduced   by  an  affidavit  of  the  third 

person  himself.     Collinson  v.  ,  18 

Ves.  Jr.  353. 

Mere  fears  that  the  defendant  will  de- 
part, in  the  absence  of  any  reason 
given,  is  not  enough.  Forrest  v.  For- 
rest, 10  Barb.  (N.  Y.)  46.  See  further 
Cary  v.  Cary,  39  N.  J.  Eq.  20. 

Intent  to  Remove  Property.  —  Some 
cases  seem  to  hold  that  an  affidavit 
should  show  an  intent  on  the  part  of 
the  defendant  to  remove  property  from 
the  jurisdiction  of  the  court.  This  ques- 
tion arose  in  Fisher  v.  Stone,  4  111.  68, 
the  court  holding  that  the  "omission 
[in  the  affidavit]  of  the  allegations  of  re- 
moval of  his  property  by  the  debtor 
amounts,  at  most,  but  to  a  defective 
statement  of  his  complaint,  which  de- 
fect, upon  a  demurrer  being  put  in, 
could  be  supplied  by  an  amendment." 
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Form  No.  14328  .' 

(3  Barb.  Ch.  Pr.  (2d  ed.)  519.) 

In  Chancery. 

Before  the  Chancellor. 
John  Doe 

against 
Richard  Roe. 
State  of  Neiv  York, 
Suffolk  County. 

John  Doe,  the  above  complainant,  being  duly  sworn,  deposeth  and 
saith,  that  the  above  defendant  is  justly  indebted  to  this  deponent  in 
the  sum  of  one  M<?«5a«</ dollars,  for  {stating  cause  of  indebtedness);  for 
the  recovery  of  which  he  hath  lately  exhibited  his  bill  in  this  court, 
against  the  said  defendant;  to  which  bill  \hQ.  %^\di  Richard  Roe  \^2X\v 
not  yet  appeared;  and  that  being  so  indebted,  he  the  said  defendant 
hath  lately  threatened  and  given  out  that  he  will  speedily  leave  this 
state  and  go  into  the  Republic  of  Texas.  And  this  .deponent  verily 
believes,  that  if  the  said  defendant  should  be  suffered  to  leave  this 
state,  this  deponent  will  either  lose  his  said  debt,  or  the  same  will  be 


M 


Under  the  Georgia  code  it  was  held 
necessary  for  the  applicant  to  allege 
"  that  defendant  was  either  removing  or 
about  to  remove  himself  or  his  prop- 
erty." Old  Hickory  Distilling  Co.  v. 
Blever,  74  Ga.  201. 

The  mere  apprehension  that  property 
will  be  removed  is  not  enough.  Lehman 
V.  Logan,  7  Ired.  Eq.  (42  N.  Car.)  296. 

In  a  suit  by  remainderman  against 
his  life  tenant  for  alleged  mismanage- 
ment of  property,  said  property  being 
slaves,  an  affidavit  that  "  there  is  great 
danger  that  the  said  slaves  will  not  be 
forthcoming  at  the  death  of  the  said 
Alary  Ann"  [the  defendant]  was  held 
insufficient.  Facts  should  have  been  set 
out  to  enable  the  court  to  see  that  the 
fears  were  well  founded. 

In  Louderback  v.  Rosengrant,  4  Ind. 
564,  the  affidavit,  taken  before  a  justice 
of  the  peace,  was  as  follows:  "  I,  Daniel 
Louderback,  do  solemnly  swear  that 
Charles  Rosengrant  is  justly  indebted  to 
me  in  the  sum  of  eighty  AoWa^xs  by  note, 
which  note  is  not  yet  due;  and  that  I 
have  reason  to  believe  and  do  verily  be- 
lieve that  the  said  Charles  Rosengrant  is 
about  to  remove  from  this  state  without 
leaving  sufficient  property  for  the  pay- 
ment or  satisfaction  of  his  just  debts,  or 
without  providing  for  the  performance 
of  his  said  contract.  Daniel  Louderback'' 
It  was  held  that  there  should  have  been 
an  allegation  that  the  property  about  to 
be  taken  from  the  state  was  subject  to 
execution.      This  defect  was  cured  by 


amendment.  See  also  Jones  v.  Kenni- 
cott,  83  111.  4S4. 

Beciting  Assets.  —  Affidavit  against  an 
executor  should  contain  an  allegation 
of  assets.  Smedberg  v.  Mark,  6  Johns. 
Ch.  (N.  Y.)  138. 

Beciting  Insolvency  of  Stirety.  —  In  an 
affidavit  by  the  heirs  at  law  against  the 
administrator,  it  is  not  necessary  to 
allege  the  insolvency  of  administrator's 
surety,  as  "  the  complainants  are  enti- 
tled to  all  the  security  which  the  ad- 
ministrator's bond  gave  them;  that  of 
the  principal  as  well  as  his  bondsmen." 
Sheppard  v.  Blue,  26  Ga.  117. 

If  affidavit  annexed  to  a  bill  in  equity 
prays  for  a  writ  of  ne  exeat,  and  suffi- 
cient facts  to  show  a  right  to  the  writ 
are  alleged  in  the  bill,  it  is  unnecessary 
to  repeat  such  facts  in  the  affidavit. 
Wallace  v.  Duncan,  13  Ga.  41;  Mc- 
Gehee  v.  Polk,  24  Ga.  406;  Clayton  v. 
Mitchell,  I  Del.  Ch.  32. 

Amendment  of  Affidavit.  —  An  insuffi- 
cient affidavit  may  be  amended.  Woods 
V.  Symmes,  25  Ga.  69;  Holliday  v. 
Riodan,  25  Ga.  629;  Fisher  v.  Stone,  4 
111.  68;  Fitzgerald  v.  Gray,  59  Ind.  254; 
Louderback  v.  Rosengrant,  4  Ind.  563. 

For  forms  relating  to  amendments, 
generally,  consult  the  title  Amend- 
ments, vol.  I,  p.  712. 

1.  This  form  was  sufficient  under  the 
old  chancery  practice  of  New  York,  but 
the  writ  is  now  abolished  there  by 
statute.  The  application  may,  how- 
ever, be  adapted  to  use  in  jurisdictions 
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very  much  endangered,  and  it  will  be  difficult,  if  not  impossible,  for 
this  deponent  to  recover  the  same. 

John  Doe. 
Sworn  to  before  me  this  tenth  day  of  April,  i845. 

John  Jones,  Master  in  Chancery. 

Form  No.  14329.' 

(Conn.  Prac.  Act,  p.  124,  No.  205.) 

To  the  Superior  Court  in  and  for  Fairfield  County,  now  in  session  at 
Danbury,  in  said  County,  at  its  Term  commencing  on  the  third 
Tuesday  of  Sepietnber,  i87^. 
The  application  oi  Jane  Doe,  oi  Bethel,  respectfully  represents: 

1.  She  obtained  from  this  honorable  Court,  at  its  Term  holden  at 
Bridgeport,  in  said  county,  on  the  third  Tuesday  of  April,  iS79,  a 
decree  of  divorce  irom  John  Doe,  oi  Bethel,  to  whom  she  had  been 
formerly  married,  and  for  the  payment  by  him  to  her  of  %5,000,  as 
alimony. 

2.  Said  alimony  has  not  been  paid. 

3.  The  defendant,  on  September  10th,  i879,  declared  that  he  would 
never  pay  a  cent  of  said  alimony,  and  would  be  out  of  the  reach  of 
all  the  courts  in  Connecticut  within  z.  fortnight. 

4.  The  defendant  has  no  visible  property,  open  to  attachment  or 
levy,  known  to  the  plaintiff,  but  has  abundant  means  for  the  pay- 
ment of  said  alimony,  concealed  in  his  possession  or  control. 

The  plaintiff  asks  that  a  writ  of  ne  exeat  may  forthwith  issue  to 
prevent  the  defendant  from  leaving  this  State,  until  he  has  paid  said 
alimony. 

Dated  at  Danbury,  September  11th,  18 79. 

Jane  Doe. 
Subscribed  and  sworn  to,  at  Danbury,  this  11th  day  of  September, 
1S79,  before  me. 

Richard  Fen,  Justice  of  the  Peace. 

II.    ALLOWANCE  OF  WRIT.2 

in  which  the  writ  still   obtains.     See,  matter  of  practice.     But  the  authority 

generally,  supra,  note  i,  p.  1052.  to  issue  this  writ  is  properly  regarded 

1.  This  form  is  based  upon  the  pro-  as  an  exercise  of  very  high  judicial 
ceedings  in  the  case  of  Lyon  v.  Lyon,  discretion,  which  cannot  be  vested  ex- 
21  Conn.  198,  note  a.  See  also  supra,  cept  in  those  who  exercise  the  ordinary 
note  r,  p.  1052.  judicial  power  of  courts.  *  *  *  In  the 

2.  Indorsement  of  Allowance.  —  If  the  absence  of  any  constitutional  or  statu- 
judge  to  whom  the  application  is  di-  tory  regulations  changing  it,  we  have 
rected  decides  that  a  writ  of  ne  exeat  no  hesitation  in  saying  that  it  cannot 
should  issue,  he  indorses  upon  the  ap-  be  allowed  in  any  case  except  by  the 
plication  an  allowance.  2  Barb.  Ch.  judge  himself."  The  court  referred  to 
Pr.  (2d  ed.)  651.  Boehm  v.  Wood,  i  T.  &  R.  332,  wherein 

Who  may  Allow.  —  Circuit  court  com-  Lord  Eldon  stated  that  the  lord  chancel- 

missioner   or   injunction  master   cannot  lor  was  the  only  one  who  could  issue  it. 

allow  the  writ  in  Michigan.     Bailey  v.  District  judges  of  the   United   States 

Cadwell,    51    Mich.   217.     In  this   case  have  no  authority  to  allow  writs  of  ne 

the  court  said:   "  This  writ  was  allowed  exeat.     Gernon  v.  Boecaline,  2  Wash, 

by  an    injunction    master,    as   a   mere  (U.   S.)   130.     But  see  contra   Lewis  v. 
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1.  Indorsed  Upon  Application. 

Form  No.  14330.' 

(3  Hoffm.  Ch.  Pr.  XLI;  2  Barb.  Ch.  Pr.  (2d  ed.)  651.) 
Let  a  writ  of  ne  exeat  issue  in   this  cause  against  the  defendant, 
Richard  Roe,  and  let  such  writ  be  marked  in  the  sum  of  six  thousand 
dollars,  and  let  an  order  to  that  effect  be  entered. 

James  Kent,  Chancellor  (or  Vice  Chancellor). 

Form  No.  1433  i.* 

(Precedent  in  Patterson  v.  McLaughlin,  i  Cranch  (C.  C.)  353.) 
The  clerk  will  issue  a  writ  of  ne  exeat  as  prayed,  restraining 
the  defendants  from  remov'mg  out  oi  the  District  of  Columbia,  with  the 
effects  within  mentioned,  unless  they  give  bond  with  security  in  the 
usual  form,  in  the  penalty  of  one  thousand  nine  hundred  dollars;  or 
shall  deliver  up  to  the  marshal  the  said  effects,  to  be  subject  to  the 
future  order  of  the  Court.  [JVilliam  Cranch,  C^/V/ Judge. ]3 

2.  Order  Entered. 

Form  No.  14332.* 

(3  Hoffm.  Ch.  Pr.  XLI.) 

In  Chancery. 

Before  the  Chancellor. 
John  Doe     \      At  a  Court  of  Chancery  held  for  the  State  of  New  York 

against  V  at  the  city  of  Albany  on  the  fifth  day  of  July  in  the  year 
Richard  Roe.  )  of  our  Lord  one  thousand  eight  hundred  and  twenty-six. 

Present,  Reuben  H.  Walworth,  Chancellor. 

On  reading  and  filing  the  bill  of  complaint  in  this  cause,  verified  by 
the  oath  of  John  Doe,  the  said  plaintiff,  and  also  the  affidavit  of  the 
said  John  Doe  to  the  said  bill  annexed,  and  also  on  filing  the  allocatur 
of  David  Duncan,  Esq.,  on  the  said  bill  endorsed,  and  on  motion  of 
Oliver  Ellsworth,  solicitor  for  the  said  complainant,  it  is  ordered,  that 

Shainwald,  48  Fed.  Rep.  492;  7  Sawy.  tiff's  claim"  should  be  the  penalty  of 

(U.  S.)403.  the  court,  and  that  the  "judge  grant- 

Superior  court  judges  have  authority  ing  a  writ  may,   in  his  discretion,  re- 

to   grant  the  writ  in   Georgia.     2   Ga.  quire  a  larger  bond." 

Code  (1895),  §  4321.  1.  See  supra,  note  2,  p.  1056. 

Contents  —  Generally.  —  It  directs  that  Certificate  by  master,  as   given    in   2 

a  writ  of  ne  exeat  be  issued,  and  con-  Barb.  Ch.   Pr.  (2d  ed.)  651,   may  be  as 

eludes  with  a  statement  of  the  sum  in  follows: 

which  the  defendant  is  to  be  held  to  "  I  certify  that  I  have  perused  the 

bail.      See   Forms   Nos.    14330,    14331,  within  affidavit  (or  (J?7/ or /fftV«t>«)  and 

infra.  am  of  an  opinion  that  a  writ  of  ne  exeat 

"^  The  sum  in  zvhich  the  defendant  is  to  should  issue  in  this  case    against  the 

be  held  to  bail  is  assessed  by  the  court  defendant  Richard  Roe  and   that  such 

itself,  and  must  be  suflBcient  to  cover  writ  should   be  marked  in  th^  sum  of 

not  only  the  existing  debt,  but  also  a  one  thousand  AoWslxs." 

reasonable  amount  of  future   interest,  2.  This  form  was   issued   in  a   suit 

halving  regard  to  the  probable  duration  brought  to  restrain  an  administratrix 

of   the   suit."     Gilbert   v.  Colt,   Hopk.  from  removing  the  effects  of  the  de- 

(N.  Y.)  496.    See  also  Gleason  v.  Bisby,  ceased  from  the  district. 

Clarke  (N.  Y.)  551.  3.  The  matter  enclosed  by  [  ]  will  not 

But  2  Ga.  Code  (1895),  5^  4888,  pro-  be  found  in  the  reported  case, 

vides  that  "double  the  value  of  plain-  4,  See  supra,  note  2,  p.  1056. 
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one  or  more  writs  of  ne  exeat  respublica  issue  out  of  and  under  the 
seal  of  this  court,  to  be  directed  to  the  sheriff  of  each  of  the  counties 
in  this  state,  and  particularly  to  the  sheriff  in  whose  bailiwick  the  said 
Richard  Roe  shall  first  be  found,  to  be  served  therewith,  therein  and 
hereby  commanding  the  said  sheriff  in  whose  bailiwick  the  said  Richard 
Roe  may  be  found,  to  restrain  him,  the  said  Richard  Roe,  from  going 
out  of  this  state  without  leave  of  this  court. 

Calvin  Clark,  Clerk. 

III.  WRIT.i 
1.  In  General. 

Form  No.  143  33-' 

(3  Hofifm.  Ch.  Pr.  XLI;  3  Barb.  Ch.  Pr.  (2d  ed.)  519.) 
(seal)3 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  county 
ol  Albany,  greeting:  Whereas  it  is  represented  to  us,  in  our  court  of 
chancery,  before  our  chancellor,  on  the  part  ol  John  Doe,  complainant, 
against  Richard  Roe,  defendant,  amongst  other  things,  that  he,  the  said 
defendant,  is  greatly  indebted  to  the  said  complainant,  and  designs 
quickly  to  go  into  parts  without  this  state,  as  by  oath  made  on  that 
behalf  appears,  which  tends  to  the  great  prejudice  and  damage  of  the 
said  complainant;  therefore,  in  order  to  prevent  this  injustice,  we 
hereby  command  you  that  you  do,  without  delay,  cause  the  said 
Richard  Roe  personally  to  come  before  you  and  give  sufficient  bail  or 
security,  in  the  sum  of  six  thousand  dollars,  that  the  said  Richard  Roe 
will  not  go,  nor  attempt  to  go,  into  parts  beyond  this  state,  without 
leave  of  our  said  court.  And  in  case  the  said  Richard  Roe  shall  refuse 
to  give  such  bail  or  security,  then  you  are  to  commit  him,  the  said 
Richard  Roe,  to  the  common  jail  of  your  county,  there  to  be  kept  in 
safe  custody  until  he  shall  do  it  of  his  own  accord ;  and  when  you  have 
taken  such  security,  you  are  forthwith  to  make  and  return  a  certifi- 
cate thereof  to  us  in  our  said  court  of  chancery,  distinctly  and  plainly, 
under  your  hand,  together  with  this  writ. 

Witness,  Reuben  H.  Walworth,  Chancellor  of  our  said  state,  at 
Albany,  the  tenth  day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  Sind  forty-three. 

Henry  White,  Register.* 
James  Black,  Solicitor. 

Form  No.  14334. 
(Conn.  Prac.  Act,  p.  125,  No.  206.) 

Superior  Court, 
Fairfield  County, 

September  Term,  iS79. 
To  the  Sheriff  of  Fairfield  County,  or  his  deputy: 

Whereas  the  following  application  oi  Jane  Doe,  duly  verified  by 

1.  Writ  issues  upon  the  indorsement  the  court.  Bonesteel  v.  Bonesteel,  28 
of  the  allowance  upon  the  application.     Wis.  245. 

Seesu^ra,  note  2,  p.  1056.  4.  Should    be   signed     by    the    clerk. 

2.  See  supra,  note  i,  p.  1052.  Bonesteel  z/.  Bonesteel,  28  Wis.  245. 

3.  Should  be   sealed  with    the  seal  of 
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her   affidavit,    has  been    presented    to    this   Court,    to  wit   {reciting 
applicatioii) : 

And  whereas  it  is  found  that  reasonable  cause  exists  for  granting 
the  prayer  of  said  petition, 

These  are,  therefore,  by  authority  of  the  state  of  Connecticut,  to 
command  you  to  require  s,di\d  John  Doe,  oi  Bethel,  to  give  a  bond, 
with  sufficient  surety,  to  your  acceptance,  in  the  penal  sum  of  seven 
thousand  dollars,  payable  to  the  sheriff  of  said  county,  or  his  suc- 
cessors in  office,  conditioned  that  said  John  Doe  shall  not  depart 
from  this  state,  without  leave  of  this  court;  and,  if  saXd  John  Doe 
shall  neglect  or  refuse  to  give  such  bond,  upon  your  demand,  you 
are  directed  to  arrest  his  body,  and  commit  him  to  the  common  jail 
in  said  county,  and  the  'keeper  of  said  jail  is,  in  such  case,  hereby 
commanded  to  receive  and  safely  keep  him,  within  said  jail,  until  he 
give  such  bond,  or  be  discharged  according  to  law;  and  you  are  fur- 
ther directed  to  deliver,  in  such  case,  to  the  keeper  of  said  jail  an 
attested  copy  of  this  writ,  with  your  doings  thereon  indorsed. 

Hereof  fail  not,  but  make  due  service  and  return. 
By  order  of  Court, 

CJiarles  Sweety  Clerk. 

Form  No.  14335. 

(Precedent  in  Rice  v.  Hale,  5  Cush.  (Mass.)  242.)' 

Commonwealth  of  Massachusetts.  Suffolk,  ss.  To  the  sheriff  of  our 
[(seal)] 2  county  of  Suffolk,  or  his  deputy,  greeting. 
Whereas  it  is  represented  to  the  justices  of  our  supreme  judicial 
court,  sitting  in  equity,  on  the  part  of  William  B.  Rice  and  Ignatius 
S.  Amory,  complainants,  against  Henry  W.  Hale,  defendant,  that  he, 
the  said  defendant,  is  greatly  indebted  to  the  said  complainants,  and 
designs  quickly  to  go  into  other  parts  beyond  this  state,  as  by  oath 
made  on  that  behalf  appears,  which  tends  to  the  great  prejudice  and 
damage  of  the  said  complainants;  therefore,  in  order  to  prevent  this 
injustice,  we  hereby  command  you,  that  you  do,  without  delay,  cause 
.  the  said  Henry  IV.  Hale  to  come  before  you  and  give  sufficient  bail, 
or  security,  in  the  sum  of  /our  thousand  dollars,  that  he  the  said 
Hale,  will  not  go,  or  attempt  to  go,  into  parts  beyond  the  state, 
without  the  leave  of  our  said  court.  And  in  case  the  said  Hale  shall 
refuse  to  give  such  bail  or  security,  then  you  are  to  commit  him,  the 
said  Hale,  to  the  jail  in  our  said  county,  there  to  be  kept  in  safe  cus- 
tody, until  he  shall  do  it  of  his  own  accord.  And  when  you  shall 
have  taken  such  security,  you  are  forthwith  to  make  and  return  a 
certificate  thereof  to  our  said  justices,  distinctly  and  plainly,  under 
your  hand,  together  with  this  writ. 

W\tnts>s,  Lemuel  Shaw,  Esquire,  this  second  (la.y  oi  November,  in  the 
year  of  our  Lord  eighteen  hundred  dLVid  forty-nine. 

[{Henry  A.  Clapp,  Clerk.)]2 

1.  In  this  case  it  was  held  that  the  to  the  course  of  practice  in  chancery, 
court  had  authority  to  grant  a  writ  of  2.  The  matter  enclosed  by  []  will  not 
ne  exeat,  in  the  proper  case,  according     be  found  in  the  reported  case. 
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Form  No.  14336.' 

{{Commencement  as  in  Form  No.  8183.)\^ 

Whereas  it  is  represented  to  our  Supreme  Court,  sitting  in  equity, 
on  the  part  of  Isaac  P.  Hazard  and  others,  complainants,  against 
Thomas  C.  Durant  and  others,  defendants,  that  said  Thomas  C. 
Durant  is  greatly  indebted  to  the  said  complainants,  and  designs 
quickly  to  go  into  other  parts  beyond  this  state  (as  by  oath  made  in 
that  behalf  appears),  which  tends  to  the  great  prejudice  and  damage 
of  the  said  complainants:  Therefore,  in  order  to  prevent  this 
injustice,  we  hereby  command  that  you  do,  without  delay,  cause  the 
said  Thomas  C.  Durant  to  come  before  you  and  give  sufficient  bail  or 
security  in  the  sum  of  fifty-three  thousand  seven  hundred  and  thirty-five 
dollars,  that  he,  the  said  Thomas  C.  Durant.,  will  not  go,  or  attempt 
to  go,  into  parts  beyond  this  state  without  the  leave  of  our  said 
court;  and  in  case  the  said  Thomas  C.  Durant  shall  refuse  to  give 
such  bail  or  security,  then  you  are  to  commit  him,  the  said  Durant, 
to  our  county  jail,  in  your  precinct,  there  to  be  kept  in  safe  custody 
until  he  shall  do  it  of  his  own  accord;  and  when  you  shall  have  taken 
such  security  you  are  forthwith  to  make  and  return  a  certificate 
thereof  to  our  said  court,  distinctly  and  plainly,  under  your  hand, 
together  with  this  writ. 

[Witness,  the  Honorable  {concluding  as  in  Form  No.  81SS)?^ 

2.  Indorsement. 

Form  No.  14337.' 

(3  Barb.  Ch.  Pr.  (2d  ed.)  520.) 
By  a  special  order  of  the  court,  hold  the  defendant  to  bail  in  the 
sum  of  six  thousand  dollars. 

Louis  Tappan,  Register. 

IV.  RETURN  OF  SHERIFF. 
1.  Reciting  Arrest  and  Imprisonment. 

Form  No.  14338.* 

(3  Barb.  Ch.  Pr.  (2d  ed.)  520.) 
I  certify  that  I  have  caused  the  within  named  Richard  Roe  per- 
sonally to  come  before  me,  and   he  having  refused  to  give  bail  or 
security  as  mentioned,  I  have  his  body  in  the  common  jail  of  the 
county  of  Albany  under  my  custody. 

Charles  Hatch,  Sheriff. 

1.  This  writ  is  found  in  Griswold  v.  239;  Boehm  v.  Wood,  i  T.  &  R.  332). 
Hazard,  141  U.  S.  260.  As  to  the  amount  in  which  the  writ 

2.  The  matter  to  be  supplied  within  is  to  be  marked  see  j'w/rrt,  note  2,  p.  1056. 
[]  will  not  be  found  in  the  reported  case.  In   Wisconsin,  by  statute  (Wis.  Stat. 

3.  Marking.  —  The  writ  is  marked  by  (1898),  §  2785),  it  is  provided  that  the 
the  officer  issuing  it  in  the  sum  in  court  or  judge  granting  the  writ  shall 
which  the  defendant  is  to  be  held  to  direct  to  be  indorsed  thereon  the  pen- 
bail.  2  Barb.  Ch.  Pr.  (2d  ed.)65i  (aV/«/  alty  of  the  bond  and  security  to  be 
Gleason  v.  Bisby,  Clarke  (N.  Y.)  551;  given  by  the  defendant. 
McNamara  v.  Dwyer,  7  Paige  (N.  Y.)  4.  See  suj>ra,  note  i,  p.  1052. 
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2.  Reciting-  Arrest  and  Security  Given. 

Form  No.  14339.' 

(3  Barb.  Ch.  Pr.  (2d  ed.)  520.) 

I  certify  and  return  that  I  have  caused  the  within  named  Richard 
Roe  personally  to  come  before  me,  and  he  hath  found  bail  in  the  sum 
of  one  thousand  dollars,  according  to  the  command  of  the  within 
writ. 

Charles  Hatch,  Sheriff. 

3.  Reciting  Failure  to  Find. 

Form  No.  14340.' 
(3  Barb.  Ch.  Pr.  (2d  ed.)  520.) 

I  certify  that  the  within  named  Richard  Roe  is  not  to  be  found  In 
my  bailiwick. 

Charles  Hatch,  Sheriff. 

V.  COMPLAINANT'S  BOND. 

Form  No.  14341.' 

Know  all  men  by  these  presents,  that  we,  John  Doe,  of  Bangor, 
county  of  Penobscot,  and  Richard  Grant  and  James  Brown,  both  of 
the  same  place,  are  held  and  firmly  bound  to  said  Richard  Roe,  of  the 
said  city  and  county,  in  the  penal  sum  of  two  thousand  (\o\\a.rs,  to  be 
paid  to  the  said  Richard  Roe,  his  executors,  administrators  or  assigns, 
for  which  payment  well  and  truly  to  be  made,  we  bind  ourselves 
jointly  and  severally,  and  our  and  each  of  our  heirs,  executors  and 
administrators,  firmly  by  these  presents.  Sealed  with  our  seals  and 
dated  the  twenty-fifth  day  of  April,  a.  d.  iWO. 

Whereas  the  sdiid  John  Doe  has  filed  in  the  Supreme  Court  of  Pen- 
obscot county,  a  bill  in  equity,  praying  for  a  writ  of  ne  exeat  against 
the  said  Richard  Roe,  and  whereas  the  Honor a.h\e  Andrew  P.  Wiswell, 
one  of  the  judges  of  such  court,  has,  upon  the  filing  of  such  bill, 
indorsed  an  order  under  his  tj;md  thereon,  directing  the  clerk  of 
su',h  court  to  issue  a  writ  of  ne  exeat  against  this  defendant,  upon 
the  said  John  Doe,  giving  bond  and  surety  in  the  sum  of  tivo  thousand 
(dollars,  now  the  condition^  of  this  obligation  is  such  that  if  the  said 

J.  See  supra,  note  I.  p.  1052.  In    Baker  v.    Rowan,   2   Stew.    &  P. 

2.  Complainant's  Bond.  —  It  is  custom-  (Ala.)  361,  it  is  said  "  that  the  course  of 

ary  to  require  the  complainant  to  file  a.  our  chancery  practice   requires  of  the 

bond  before  obtaining  a  writ,   and   i.i  complainant,     before    obtaining    a    ne 

some  states  this  is  a  statutory  provi-  exeat,  a  bond  of  indemnity  to  the  de- 

sion.  fendant  for  all  damages  he  may  sustain 

Florida.— ^tv   Stat.  (1892),  §  1474.  by  reason  of  the  wrongful  issuing  out 

Georgia.  —  2  Code  (1895),  §  4800.  of  the  writ.   See  also  Spivey  v.  McGehee, 

Indiana.  —  Horner's   Stat.  (1896).    J5  24  Ala.  476;  Burnap  v.  Wight,   14  111. 

II79-  301;   Straughan   v.    Inge,   5    Ind.    157; 

Washington.  — .Ballinger's    Anno.  Coombs  z/.  Newlon,  4  Blackf.  (Ind.)  120. 

Codes  &  Stat.  (1897),  §  5494.  3.  The  Condition  of  the  Bond.  —  See 
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John  Doe  shall  prosecute  the  said  bill  or  petition  to  effect,  and  with- 
out delay,  and  pay  or  cause  to  be  paid  to  the  said  Richard  Roe,  his 
heirs  or  assignees,  and  reimburse  the  said  Richard  Roe,  all  such  costs 
and  damages  as  shall  be  sustained  by  the  wrongful  suing  out  of  the 
said  writ  of  ne  exeat,  this  said  application  shall  be  void,  otherwise 
to  be  and  remain  in  full  force  and  virtue. 

John  Doe.  (seal) 

Richard  Grant,     (seal) 
James  Brown,      (seal) 

VI.  DEFENDANT'S  BOND.i 
1.  Running  to  Sheriff.^ 

Form  No.  14342.' 
(3  Hoffm.  Ch.  Pr.  XLII;  3  Barb.  Ch.  Pr.  (2d  ed.)  521.) 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  of  the  city 
of  Albany,  merchant,  and  John  Jones  and  Jatnes  Smith,  of  the  same 
place,  gentle^neti,  are  held  and  firmly  bound  unto  Charles  Hatch,  sheriff 
of  the  county  of  Albany,  in  the  penal  sum  of  one  thousand  ^oWzi^^,  to 
be  paid  to  the  said  CJiarles  Hatch,  sheriff  as  aforesaid,  or  his  assigns, 
for  which  payment  well  and  truly  to  be  made,  we  bind  ourselves, 
jointly  and  severally,  and  our  and  each  of  our  heirs,  executors  and 
administrators,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  tenth  day  of  August,  iS43. 

Whereas  the  above  named  Richard  Roe  has  been  arrested  upon  a 
writ  of  ne  exeat,  issuing  out  of,  and  under  the  seal  of,  the  court  of 
chancery  for  the  state  of  New  York,  in  a  certain  cause  therein  pend- 
ing, wherein  John  Doe  is  plaintiff  and  the  said  Richard  Roe  is  defend- 
ant, and  is  now  in  custody  of  the  said  Charles  Hatch,  sheriff  as 
aforesaid  by  virtue  thereof.  Now  the  condition  of  this  obligation  is 
such,  that  if  the  said  Richard  Roe  shall  not  depart  from  or  leave  this 
state  without  permission  of  the  court  of  cha?icery,  then  this  obliga- 
tion to  be  void,  otherwise  {continuifig  and  concluding  as  in  Form  No. 

Midland  Co.  v.  Broat,  50    Minn.  562,  process  as  may  be  issued  to  compel  a 

where  a  condition  of  bond   similar  to  performance  of  the  final  decree.     Mc- 

the  one  set  out  in  Form   No.  14341  is  Namara  v.  Dwyer,  7  Paige  (N.  Y.)  239. 

given.  A  defendant  who  voluntarily  gave  a 

The  condition  of  a  bond  which  in-  bond  to  discharge  a  writ  of  ne  exeat, 

eludes   both    the    writ   and    the  bill  is  without  reserving  any  right  to  object 

broken  if  either  is  not    prosecuted   to  to  the  propriety  of  issuing  the  said  writ, 

effect,  provided  the  damages  and  costs  was  held  precluded  from  so  doing  at  a 

consequent    thereupon    are    not   paid,  later  stage.     Jesup  v.  Hill,  7  Paige  (N. 

Spivey  ?'.  McGehee,  24  Ala.  476.  Y.)  95. 

1.  Defendant's  Bond.  —  See  2  Barb.  Ch.  2.  Liability  of  Sheriff.  —  Sheriff  is  lia- 

Pr.  (2d  ed.)  654  ^/.fd-^.  ble   for  the   sufficiency  of  the  security 

A  defendant  may  have  a  ne  exeat  dis-  given  by  a  defendant  against  whom  a 

charge,  as  a  matter  of  course,  upon  his  writ  of  ne  exeat  is  issued.     Brayton  v. 

giving  the  usual  security  to  answer  the  Smith,  6  Paige  (N.  Y.)  489;   2  Ga.  Code 

complainant's  bill  and  to  render  him-  (1895),  §  4888. 

self  amenable  to  the  process  of  the  court  3.  See  supra,  note  \. 

pending    the    litigation   and    to    such  Other  Forms.  —  In   Elliott  v.  Elliott, 
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2.  Running^  to  State. 

Form  No.  14343.' 
(Precedent  in  Fitzgerald  v.  Gray,  61  Ind.  IIO.) 
State  of  Indiana^  \  g 
Clinton  County.       f 

Be  it  remembered,  that,  on  the  I'Zth  day  of  February,  one  thousand 
eight  hundred  and  seventy-six,  before  me,  the  undersigned,  sheriff  of 
the  county  of  Clinton  and  State  aforesaid,  personally  came  David 
Fitzgerald zxidi  Abraham  Fitzgerald,  and  jointly  and  severally  acknowl- 
edged themselves  to  owe  and  be  indebted  unto  the  State  of  Indiana 
in  the  sum  of  ^50,  to  be  levied  of  their  respective  goods  and  chat- 
tels, lands  and  tenements,  if  default  be  made  in  the  condition  follow- 
ing: that  is,  if  the  above  bounden  David  Fitzgerald  shall  personally 
be  and  appear  before  the  Judge  of  circuit  court,  on  X}a^  first  day  of 
their  term  next  to  be  holden  at  the  court-house  in  the  town  of 
Frafikfort,  on  the  first  Monday  in  May  next,  then  and  there  to 
answer  unto  the  State  of  Indiana,  on  an  information  on  file  in  said 
county,  for  an  action  brought  in  the  Clinton  Circuit  Court  by  William 
Gray  vs.  David  Fitzgerald,  and  not  depart  thence  without  leave  of 
the  court,  then  the  above  recognizance  to  be  void  and  of  no  effect; 
otherwise  to  be  and  remain  in  full  force  and  virtue  in  law. 

Taken,  acknowledged  before  and  approved  by  me. 

Wm.  A   McCray,  D.  Fitzgerald,     (seal) 

Sheriff  C  C.  A.  Fitzgerald.      (seal) 

3.  Running'  to  Complainant. 

(N.  J.  1897)   36  Atl.  Rep.  951,  a  wife,  ditioned  to  perform  the   Requirements 

in  a  suit  against  husband  for  mainte-  of  this  decree.     In  a  suit  by  the  com- 

nance,    secured    a    writ    of    ne    exeat  plainant  on  the  ne  exeat  bond,    it  was 

against  him,   and    the   defendant  exe-  held    by    the    court    that    the   bond  for 

cuted  a  bond  in  conformity  with  rule  maintenance  did  not  supersede  the  ne 

192  of  the  court  of  chancer}'.     Its  Ian-  exeat  bond. 

guage    was:    "That    if  the   defendant         The  condition  of  a  bond,  in  Cox  v. 

shall  cause  his   appearance   to  be  en-  Scott,  5   Har.  &  J.  (Md.)  384,   read  as 

tered   in  the    suit,  and    continue   such  follows:  That  "if  the  saidyir?/«^j  Co.x, 

appearance   by    solicitor   of  this   court  junior,  does  not  go,  or  attempt  to  go, 

residing  in  the  state,   and   shall  at  all  out  of  the  state  of  Maryland  without 

times  render  himself  amenable   to  the  leave    of  the  said  Hi^h  Court  of  Chan- 

orders  and  process  of  this  court  pend-  eery,  then  the  above   obligation    to  be 

ing  the  suit,  and   to   such   process   as  void,  otherwise  to  remain  in  full  force 

shall  be  issued  to  compel  the  perform-  and  virtue." 

ance  of  the   final   decree   therein,  and        A  condition  in  a  bond  that  defendant 

will  appear  before  this   court,  or  any  "shall  not  go  or  attempt  to  go"  out  of 

officer   thereof,    when   so   required    by  the  commonwealth  was  held  unauthor- 

the  order  of  this  court,   the  obligation  ized  and  illegal  so  far  as  it  stipulated 

to  be  void;  otherwise  to  remain  in  full  against  an   attempt  to  depart,   on   the 

force  and  effect."  ground  that  it  conflicted  with  a  statute 

A  decree  was   entered   that  the  de-  providing  "  that  there  shall  be  no  other 

fendant  pay  the  complainant  the  sum  condition  but  that  the  party  shall  not 

of    three  dollars   each   week   from  the  depart."     Burnsides  v.    Blythe,    11   B. 

date  of  the  decree,  for  her  support  and  Mon.  (Ky.)  6. 

maintenance.     The  defendant  was  or-        1.  Indiana.  —  Horner's  Stat.   (1896), 

dered  by  the  court  to  give  a  bond,  con-  §  iiSo. 
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Form  No.  14344.' 

Know  all  men  that  we,  Thomas  C.  Durant  as  principal,  and  John 
N.  A.  Griswold  and  S.  Dexter  Bradford  as  sureties,  are  firmly  bound 
to  Isaac  P.  Hazard  \n  the  sum  oi  fifty-three  thousand  seven  hundred 
and  thirty-five  dollars,  to  be  paid  said  obligee,  his  executors,  adminis- 
trators or  assigns;  to  which  payment  we  bind  ourselves,  our  several 
and  respective  heirs,  executors  and  administrators,  jointly  and 
severally,  hereby. 

Sealed,  with  our  seals  and  dated  this  ^^M  day  of  August,  a.  d.  \Z68. 

The  condition  of  this  obligation  is  that  said  Thomas  C.  Durant 
shall  on  his  part  abide  and  perform  the  orders  and  decrees  of  the 
Supreme  Court  of  the  state  of  Rhode  Island  in  a  suit  of  equity  of 
Isaac  P.  Hazard  against  said  Thomas  C.  Durant,  now  pending  in  said 
court,  within  and  for  the  county  of  Newport  [(continuing  and  con- 
cluding as  in  Form  No.  IJ^SJ^S^.^^ 

Form  No.  14345.' 
(3  Hofifm.  Ch.  Pr.  XLIII.) 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  as  principal, 
and  John  Fen  and  Richard  Den  as  his  sureties,  are  held  and  firmly 
bound  unto  John  Doe  in  the  sum  of  six  thousand  dollars,  lawful  money 
of  the  United  States  of  America,  to  be  paid  to  the  said  John  Doe,  his 
heirs,  executors  and  administrators  for  the  payment  well  and  truly  to 
be  made  we  jointly  and  severally  bind  ourselves,  and  our,  and  each 
of  our  heirs,  executors  and  administrators  firmly  by  these  presents. 

Sealed  with  our  seal,  and  dated  this  tenth  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-six. 

The  condition  of  this  obligation  is  such  that  whereas,  the  above 
named  y^-^^  Doe  has  filed  his  bill  in  the  court  of  chancery  in  the  state 
of  New  York  against  the  above  named  Richard  Roe,  seeking  therein, 
among  other  things,  for  a  discovery  and  account  from  the  said  Rich- 
ard Roe,  and  praying  that  the  people's  writ  of  ne  exeat  respublica 
might  be  restrained  from  departing  without  the  limits  of  this  state; 
and  whereas,  such  writ  has  been  duly  issued  out  of  the  said  court 
under  the  seal  thereof,  and  duly  served  upon  the  said  Richard  Roe, 
personally,  by  the  sheriff  of  the  county  of  Albany.  And  whereas 
afterwards  at  a  court  of  chancery  holden  for  the  state  of  New  York 
at  the  county  court-house  in  the  county  of  Albany  on  the  ninth  day  of 
August,  one  thousand  eight  hundred  and  twenty-six,  on  the  applica- 

1.  This  bond  is  found  in  Griswold  v.  court  might  require  as  a  condition  of 

Hazard,  141  U.  S.  260.     The  bond  was  the   discharge   of   a   writ   of  ne   exeat 

reformed  by    the    court   in   a   suit   in  that    the    defendant    give    security   to 

which  an  attempt  was    made   to  hold  perform  the  decree,  but  that  ordinarily 

the  surety  liable  for  the  performance  a  discharge  would  be  granted  upon  the 

of  a  decree  rendered  against  the  prin-  giving  of  a  bond  and   security  simply 

cipal.     It  was  reformed  on  the  ground  to  abide  the  decree, 

that  the  parties  intended   the  bond  to  2.  The  matter  to  be  supplied  within 

be  conditioned   to  abide   the  event  of  [  ]  will  not  be  found   in  the  reported 

the  suit,  and  not  to  perform  the  decree,  case. 

It  was,   however,   recognized   that  the  3.  See  supra,  note  i,  p.  1062. 
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tion  of  the  said  Richard  Roe,  and  on  hearing  his  petition  and  the 
affidavit  thereto  annexed,  and  the  affidavits  on  the  part  of  the  com- 
plainants, it  was  ordered  and  adjudged  {inserting  the  order  for  dis- 
charge as  set  out  in  Form  No. );  and  whereas,  in  order  to  obtain 

the  benefit  of  said  order,  the  said  Richard  Roe,  as  principal,  and  the 
said  John  Fen  and  Richard  Den,  as  his  sureties,  have  become  bound  as 
above:  Now  therefore,  in  case  a  final  decree  shall  be  duly  entered  in 
the  said  cause  against  the  said  Richard  Roe,  and  process  thereon 
should  be  legally  issued  against  his  body,  if  the  said  Richard  Roe 
within  sixty  days  after  written  notice  of  the  issuing  of  such  last  men- 
tioned process  shall  have  been  served  upon  the  said  sureties,  or  their 
heirs,  executors,  or  administrators,  either  personally,  or  by  leaving 
the  same  at  their  last  place  or  places  of  residence  within  said  state  of 
New  York,  shall  pay  the  amount  then  to  be  due  upon  the  said 
decree,  or  surrender  himself  to  the  custody  of  the  sheriff  of  the 
county  of  Albany,  to  be  arrested  upon  the  said  last  mentioned  pro- 
cess; then  this  obligation  to  be  void,  (continuing  and  concluding  as  in 
Form  No.  I434I). 

VII.  DISCHARGE.1 

1.  By  Agreement  of  Attorneys  Upon  Bond  Filed. 

Form  No.  14346.' 
[Newport,  S.  C.  Supreme  Court, 

Appellate  Division. 
Isaac  P.  Hazard,  Rowland-  Hazard,  Rowland  G. ' 
Hazard,  Elizabeth  Hazard,  Elizabeth  Hazard, 
trustee,  Anna  Hazard,  Mary  P.  Hazard,  Lydia 
Torrey,  Sophia  Vernon  and  Anna  Horner 
against 
Thomas  C.  Durant,  Oliver  Ames,  Benjamin  E. 
Bates,  John  Duff,  Cornelius  S.  Bushnell,  Sidney 
Dillon,  Henry  S.  McComb,  the  Crddit  Mobilier 
of  America,  a  Pennsylvania  corporation,    and 
the     Union    Pacific     Railroad     Company,     a 
corporation."^ 

In  the  above  entitled  case  it  is  agreed  that  said  Thomas  C.  Durant 
shall  file  a  bond,  with  surety  in  the  penalty  marked  in  the  writ  of  ne 
exeat  therein,  to  abide  and  perform  the  orders  and  decrees  of  the 
court  in  said  cause,  and  thereupon  the  writ  of  ne  exeat  aforesaid  shall 
be  discharged,  and  that  the  court  may  enter  decree  accordingly. 
[James  C.  Carter,  Attorney  for  the  Plaintiff. 
Rufus  Peckham,  Attorney  for  the  Defendant.  J^ 

1.  The  writ  of   ne   exeat  is  not  dis-     found  in  Griswold  v.  Hazard,  141  U.  S. 
charged  by  entry  of  judgment  in   the     260. 

suit.     Lewis  v.  Shainwald,  7  Sawy.  (U.         3.  The  matter  enclosed  by  [  ]  will  not 
S.)  403,  48  Fed.  Rep.  492.  be  found  in  the  reported  case. 

2.  This  agreement  or  stipulation  is 
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2.  By  Order  of  Court. 

a.  Upon  Consent  of  Parties. 

Form  No.  14347.' 

\C  Venue  and  title  of  court  and  cause  as  in  Form  No.  l^SJiB.^Y 
Thomas  C.  Durant,  one  of  the  defendants  in  this  suit,  having  exe- 
cuted and  filed  a  bond,  with  sureties,  to  abide  and  perform  the  orders 
and  decrees  of  the  court  made  in  this  suit,  it  is  now,  by  consent, 
ordered  that  the  writ  of  ne  exeat  heretofore  issued  be  discharged. 

[{^Signature  of  clerk.y\^ 

b.  Upon  Execution  of  Bond. 

Form  No.  14348.^ 

(3  Hoffm.  Ch.  Pr.  XLII.) 

(^Title  of  court  and  cause,  and  commericement  as  in  Form  No.  llfSS^.') 
Upon  reading  and  filing  a  petition  of  the  above  named  defendant, 
duly  verified,  and  the  affidavit  thereto  annexed,  and  also  certain 
affidavits  on  the  part  of  the  complainant,  and  on  motion  oi  Jeremiah 
Mason,  solicitor  for  the  defendant,  it  is  ordered  and  adjudged  that 
the  said  Richard  Roe  be  discharged  from  custody  on  the  said  writ  of 
ne  exeat  respublica  upon  his  executing  with  two  or  more  sufficient 
sureties  a  joint  and  several  bond  to  the  sdad/ohn  Doe,  his  heirs, 
executors  and  administrators,  in  the  penalty  of  six  thousand  dollars, 
conditioned  that  in  case  a  final  decree  should  be  duly  entered  in  the 
said  cause  against  the  said  Richard  Roe,  and  process  thereon  should 
be  legally  issued  against  his  body,  if  the  said  Richard  Roe,  within 
sixty  days  after  written  notice  of  the  issuing  of  such  last  mentioned 
process  shall  have  been  served  upon  the  said  sureties,  heirs,  execu- 
tors or  administrators,  either  personally  or  by  leaving  the  same  at 
his  or  their  last  place  or  places  of  residence  within  this  state,  shall 
pay  the  amount  then  to  be  due  upon  the  said  decree,  or  surrender 
himself  to  the  custody  of  the  sheriff  of  the  county  of  Albany,  to  be 
arrested  upon  the  said  last  mentioned  process. 

Calvin  Clark,  Clerk. 

1.  This  order  is  found  in  Griswold  z/.     []  will  not  be  found   in  the   reported 
Hazard,  141  U.  S.  260.  case. 

2.  The  matter  to  be  supplied  within        3.  See  supra,  note  i,  p.  1065. 
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ANSWERS. 

Mortgages,  13984  et  seq. 

BILLS. 

Mortgages,  13903   et  seq.,  13925  et  seq. 

COMPLAINTS. 

Municipal  corporations,  14281  et  seq. 
Mortgages,  13903  et  seq.,  13925  et  seq. 

CROSS-BILLS. 

Mortgages,  13984  et  seq. 

DECLARATIONS. 

Municipal  corporations,  14281  et  seq. 

DECREES. 

Mortgages,  13915  et  seq. 

MASTER  AND  SERVANT. 
By  master,  13568-13572. 
By  servant,  13573  et  seq. 
Civil  action,  13568  et  seq. 
Criminal  prosecution,  13613-13625. 

MASTERS  IN  CHANCERY  —  Cross.Reference. 

MAYHEM. 

Maiming  others,  13626  et  seq. 
Maiming  self,  13640,  13641. 

MECHANICS'  LIENS. 

Boundaries,  designation  of,  13642-13647. 

Contracts  with  municipal  corporations,  13816  et  seq. 

Criminal  proceeding  against  contractor,  13807. 

Discharge  of  lien,  13787  ^/ j(fy. 

Discharge  of  lien  under  contract  with  municipal  corporations,  13820. 

Notice  or  statement   of  lien  under  contract  with  municipal  corporations, 

13816. 
Proceedings  to  enforce  lien,  13721  et  seq. 
Proceedings  to  establish  lien,  13648  et  seq. 
Proceedings  to  enforce  lien  on  railroads,  13812-13815. 
Proceedings  to  establish  lien  on  railroads,  13808  et  seq. 
Proceedings  to  enforce  lien  under  contract  with  municipal  corporations, 

13817-13819. 
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MECHANICS'   \AY.^'S>  — Continued. 
Railroads,  13808  et  seq. 
Release  of  lien,  13787  et  seq. 
Satisfaction  of  lien,  13787  et  seq. 

Undertaking  by  contractor  to  indemnify  owner  against  lien,  13785,  13786. 
Waiver  of  lien,  13804-13806. 
Contractor.     See  Mechanics'  Liens. 

MERITS,  AFFIDAVITS  OY  —  Cross-Reference. 

MILLS  AND  MILL  DAMS. 
Civil  action,  13821  et  seq. 
Criminal  prosecution,  13834 
Fish-way,  not  maintaining  proper,  13835. 
Flowing  land  by  reason  of  dam,  13821-13829. 
Grist,  refusing  to  grind,  13832. 
Opening  gate  of  dam,  13830,  13831. 
Toll-dish,  keeping  false,  13833,  13834. 

MINES  AND  MINING. 

Adverse  claim,  to  try,  13847  et  seq. 

Breach  of  contract,  13836,  13837. 

Civil  action,  13836  et  seq. 

Converting  timber  on  claim,  13838. 

Criminal  prosecution,  13851,  13852. 

Injuries  to  person,  13842,  13843. 

Liens,  to  enforce  miners,  13845,  13846. 

Ore,  digging  up  and  converting,  13839-13841. 

Surface  support,  injuries  to,  13844. 

MINORS—  Cross-Reference. 

MISCEGENATION. 

Indictment,  13853-13855. 

MISFEASANCE— Cr^jj-/?</>r^w#. 
MISJOINDER—  Cross-Reference. 
MISNOMER  —  Cross-Reference. 

MISTAKE. 

Guaranty,  in  action  on,  13856. 

Promissory  note,  in  action  on,  13857. 

MITTIMUS  —  Cross-Reference. 

MONEY  HAD  AND  RECEIVED. 

Declaration,  complaint  or  petition,  13858  et  seq. 
Money  received  to  plaintiff's  use,  13858-13871. 
Money  received  to  use  of  third  person,  13872,  13873. 
Plea  or  answer,  13874-13876. 

MONEY  LENT. 

Declaration,  complaint  or  petition,  13877. 
.     Money  lent  by  plaintiff,  13877-13885. 
Money  lent  by  third  person,  13886,  13887. 
Plea  or  answer,  13888-13890. 

1068  Volume  12. 


aeierences  Indicate  INDEX.  the  Number  of  Form. 

MONEY  PAID. 

Declaration,  complaint  or  petition,  13891. 
Money  paid  by  plaintiff,  13891-13897. 
Money  paid  by  plaintiff's  assignor,  13898. 
Plea  or  answer  denying  request,  13899. 

MONOPOLIES. 

Complaint  or  petition,  13900.  '' 

Forfeiture  of  charter,  13900.  ^ 

Plea  that  contract  sued  on  was  in  restraint  of  trade,  13902. 
Recovery  of  penalty,  13901. 

MORTGAGES. 

Action  of  deceit  by  mortgagee  against  mortgagor,  1425 1. 
Action  to  recover  money  paid  for  forged  mortgage,  14252. 
Affidavit  of  regularity,  14030-14032. 
Amendment  of  bill  in  equitable  foreclosure,  13972. 
Answer,  plea  or  cross-bill,  13984  et  seq. 
Attorney's  fees,  affidavit  for,  13974. 

Bill,  complaint  or  petition  in  equitable  foreclosure,  13925  et  seq. 
Bill,  complaint  or  petition  in  judicial  foreclosure,  13903  et  seq. 
Complaint,  bill  or  petition  in  equitable  foreclosure,  13925  et  seq. 
Complaint,  bill  or  petition  in  judicial  foreclosure,  13903  et  seq. 
Conventional  foreclosure,  14205  et  seq. 
Cross-bill,  answer  or  plea,  13984  et  seq. 

Cross-petition  to  foreclosure,  original  petition  not  being  to  enforce  a  mort- 
gage, 13973. 
Decree,  13915  tf^j^y. 
Decree,  stipulation  for,  13914. 
Decrees  or  judgments,  14050  ^/j<fy. 
Demurrer  to  bill  of  complaint,  13979-13983. 
Demurrer  to  answer,  14025. 
Disclaimer,  14026. 
Equitable  foreclosure,  13925  et  seq. 
Forged  mortgage,  action  to  recover,  14252. 

Indictment  for  conveying  land  without  notice  of  prior  incumbrance,  14253. 
Interplea,  14027. 
Judicial  foreclosure,  13903  et  seq. 
Order  that  bill  be  taken  as  confessed,  14033-14035. 
Original  notice  containing  notice  of  no  personal  claim.  13978. 
Payment,  failure  to  satisfy  after,  14245  et  seq. 
Petition,  bill  or  complaint  in  equitable  foreclosure,  13925  et  seq. 
Petition,  bill  or  complaint  in  judicial  foreclosure,  13903  et  seq. 
Plea,  answer  or  cross-bill,  13984   et  seq. 
Proceedings  relating  to  sales,  14086  et  seq. 
Quasi-judicial  foreclosure,  14200  et  seq. 
Reference,  14036  et  seq. 
Replication  or  reply,  14028,  14029. 
Scire  facias,  14191  et  seq. 
Special  statutory  systems,  14187  et  seq. 
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MORTGAGES—  a»A««^a'. 

Strict  foreclosure,  13903  et  seq. 

Summary  foreclosure,  14236  et  seg. 

Summons  in  equitable  foreclosure,  I3975-I3977' 

MOTIONS. 

Motion,  in  general,  14258. 
Notice  of  motion,  14254-14256. 
Order  to  show  cause,  14257. 
Precedents  of  motion,  14259-14263. 

MULTIFARIOUSNESS  —  Cross-Reference. 

MULTIPLICITY  OF  SUITS  —  Cross-Re ference. 

MUNICIPAL  CORPORATIONS. 

Answer  or  plea,  14296  et  seq. 

Complaint,  declaration  or  petition,  14281  et  seq. 

Civil  action,  14264  et  seq.,  142S1  et  seq.  ^ 

Criminal  prosecution,  14273  et  seq. 

Declaration,  complaint  or  petition,  14281  et  seq. 

Nuisance,  criminal  prosecution  for,  14299. 

Nuisance  in  maintaining  bowling-alley,  14280. 

Petition,  complaint  or  declaration,  14281  et  seq. 

Proceedings  against  municipality,  14281  et  seq. 

Proceedings  by  municipality,  14264  et  seq. 

Violation  of  regulation,  14278,  14279. 

MUNICIPAL  SECURITIES  —  Cross-Reference. 

MURDER  —  Cross-Reference. 

MUTINY. 

Mutiny,  14300. 

MUTUAL  BENEFIT  ASSOCIATIONS  —  CV^jj-yP-r/^r^fwrfr. 

NAME,  CHANGE  OF. 

Application  or  petition  for  change  of  name,  14305,  14306. 
Notice  of  application  for  change  of  name,  14301-14304. 
Order  or  decree  for  change  of  name,  14307-143H. 

NAMES —  Cross-Reference. 

NATIONAL  BANKS— Cr^jj--ff<A^^«<r/f. 

NATURALIZATION. 

Bill  to  canceUdecree  of  naturalization,  14321. 

Criminal  proceedings,  14322-14327. 

Proceedings  to  be  admitted  to  become  a  citizen,  14312  et  seq. 

NAVIGABLE  WATERS  —  Cross-Reference. 

NAVIGATION  —  Cross-Reference. 

NE  EXEAT. 

Allowance  of  writ,  14330-14332. 
Application  for  writ,  14328,  14329. 
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NE  'Ey.'^k.l  —  Continued. 

Complainant's  bond,  14341. 

Defendant's  bond,  14342-14345.  * 

Discharge,  14346-14348. 

Return  of  sheriff,  I4338-I434a 

Writ,  14333-14337- 

PETITIONS. 

Municipal  corporations,  142S1  et  seq. 
Mortgages,  13903  et  seq.,  13925  et  seq. 

PLEAS. 

Mortgages,  13984  et  seq. 
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